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3ATAJIBHE AIMIHICTPATUBHE ITPABO

VJIK 342.9

NMPOLIECYAJIbHI MPABOBI BIAHOCUHU
B CTPYKTYPI NPEAMETA AAMIHICTPATUBHOI'O NPABA

Y ecmammi na niocmasi ananizy KoHcmumyyitiHux npunucie, siki 0emepmiHyOms UHUK-
HEeHHs NeGHUX NPABOBUX HOPM, KOHCMAMOBAHO, WO CYUACHe YKPATHCbKe aOMIHICmMpamue-
He Npaso MOMNCHA CRPUUMAMU AK 2A1y3b, AKA MA€ 0008 ’s3K060 eMiwyeamu maxi npa-
suna: 1) npo nosnosascentns cyb’exmie nyoniuHo2o aominicmpysaunHs, 2) npo nopsaoox
peanizayii yux noeHosasceHv, 3) npo cnocobu i NOPsOOK 3axXucmy npas NPUeAmHuUX ocio
610 nopyuienb, CHpUYUHEHUX NPOMUNPABHOIO OiANbHICMIO 3A3HAYeHux cyd ekmie. 3ayea-
JHCEHO, WO Oinbuicmb Npasul, AKi ymeopowms aOMIHICMpamusHe Npago, CNpimMOoBai
HA 3aKPINJieHHs NOBHOBAMNCEHb CYO €KMI6 NYOIUHO20 AOMIHICMPYBAHHSI MA GU3HAYEHHS.
nopsaoky ix peanizayii ¢ «0e3koH@AIKMHUXY 6iOHOCUHAX i3 npugamuumu ocobamu. Ilpu
YboMy MOOeNb «NOBEOIHKUY» CYO €kma nyoniuH020 AOMIHICMPYBAHHSI MOXCHA SU3HAYUML
auute yepes 00HOYACHe 36ePHEeHHs 00 NPABUL NPO U020 NOGHOBAICEHHSI MA NPO NOPAOOK
ix peanizayii. Ilpasuna 060x 6udie ¢ Hegid eMHuMU 00HE 6i0 00HO20. Bonu 6cmanosnio-
0Mb €OUHUL WLAX peanizayii NOBHOBANCEHb 3 AOMIHICMPYBAHHSA, a4 MOMY € Mamepiaib-
numu. Ilpoyecyanoni nHopmu aomiHicmpamusHozo npaga 3abe3neuyioms po3e a3aHHs
KOMAIKMIG, WO GUHUKAIOMb MIJNC NPUBAMHUMU 0cobamu ma cyb ' ekmamu nyoniunoeo
aominicmpyeanus. Taki npasuna HeOOHOPIOHI, XAPAKMeEPU3YIOMbCsi 0COOIUBOCMAMU,
3YMOGNEHUMU YN0 IX 3ACMOCY8AHHA, MA He MOJCYymb Oymu 00 '€Onani 6 00HY epyny.
Ix npeocmaeneno 6 dexinvkox ckraduuxax cucmemu aominicmpamuenozo npasa. Tax,
npoyecyaibHi Npasuia AOMIHICMPAMUBHO20 OCKAPIHCEHHSI 30CEPEeONCEHO 8 THCMUmymi
AOMIHICMPamueHoi npoyedypu, npasuid, 3a AKUMU nyOiiuHuLl CIysHcO08eyb NPUMAZYENMb-
sl 00 QUCYUNTIHAPHOT BIONOBIOAILHOCIMI, POIMIUWEHO 8 THCMUmMYmi nyOniuHoOl CIyxcou;
npoyecyaibHi npasuia npumsaecHeHHs 00 aOMIHICMpamusHoi 8i0n08idarbHOCmi 3i0pano
6 IHcmumymi aOmiHicmpamugeHoi 8i0nosioarbHocmi. 3asHaveno, wo 6i0HOCUHU, peeid-
MEHMOBAHI NPOYECYANbHUMU HOPMAMU, CIAHOBIAMb HE3HAYHY YACMKY MUX CYCHITbHUX
36’A3Ki8, SAKI popmyroms npedmem adMiHicmpamuerHo2o npasa. Adxce KOHGpIIKM He Modice
OYmMuU 0CHOBHOW POPMOIO CRIIKYSAHH NPUBAMHUX OCIO ma cyb €kmie nyoniuHo2o aomi-
nicmpysanns. Ocmanui uepes peanizayiio c80ix NOBHOBANCEHb MAIOMb CHPUAIMU NPUBAM -
HUM 0c06aM Y 30TUCHEHHI HUMU NpaAs8 YU GUKOHAHHI 0008 A3Kis, 3anobicarouu npu ybomy
3IMKHEHHIO NPUSAMHUX © NYONIUHUX IHMepecis.

Ku11040Bi cj10Ba: IpaBoBi BITHOCHHMY, IPOLIECYalIbHI IPaBOB1 BIIHOCHHHU, IPaBOBI KOH(IIKTH,

MMOBHOB&KCHHS Cy0’€KTIB MyOJIIYHOTO aJIMiHICTPYBaHHS, TIOPSIOK peai3ailii MTOBHOBaXKCHb
cy0’exTamy yOIiYHOTO aAMiHICTPYBaHHS, aAMiHICTpaTUBHA NIPOLIEAYypa.
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NPUHIOUNN AJMIHICTPATUBHOI'O ITPABA
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1. Beryn

B ymoBax NHBINI30BaHOTO CYCHIIBCTBA 3aralbHO-
000B’SI3KOBI MpaBHJIa BiJl JCp)KaBU BUHUKAIOTh 3a HEOO-
XiTHOCTI Ta SIK KOHCEHCYCHa JOMOBJIEHICTh MiXK HOPMO-
TBOPIIEM 1 MOTCHIIHHUMH 1X afipecaTaMu. [HakIe Kaxydu,
YiTKe MPaBWIO Mae OyTH BIPOBAJDKEHE TOJI, KOJH II€ €
3HAYYIIUM SIK JUIS TOBHOIIHHOI peaiizanii MpuBaTHUMH
oco0aMu CBOIX TpaB, Tak 1 Ui HOPMAJIBHOTO iICHYBAaHHS
CYCHIJIBCTBA 3aralioM; HOTo iJiealibHe TPU3HAYCHHS T1OJIs-
rae B CTBOPEHHI O€3KOH(IIKTHUX YMOB /ISl «CIiBICHYyBaH-
HsD» IIPUBATHUX i MyOJIIYHUX IHTEPECiB.

VY npencraBieHid poOOTI BIIICTOIOETHCS MMO3MUILIS, 3T1THO
3 KO0 BUHUKHEHHSI MIPABUJI, IO B CYKYITHOCTI YTBOPIOIOTh
HalllOHAJIbHE AaJMIHICTPAaTUBHE MPaBO, 3yMOBJIEHE HE00-
XIJHICTIO IMIJIbHOI periiaMeHTaIlil Takol TPyNu CYCHUIbHUX
3B’SI3KiB, Y IKUX OJHI€IO 31 CTOPIH € Cy0 €KT BIAAHUX ITOBHO-
Ba)KeHb. [HaKIIE KaKy4dH, HOPMH aIMiHICTPATUBHOTO IIpaBa €
HaraJbHUMH TaM, JIe IIOTPIOHO YiTKO BU3HAYUTH MEXI i C1Io-
cobu BramaproBaHHs. be3 cymHIBY, miarpyHTam s hopmy-
BaHHS TAKUX HOPM € KOHCTUTYILIHHI TIOJOXKEHHS. Y PO3BHTOK
OCTaHHIX 3aKOHO/IaBEIlb Ma€ BUITUCATH TIpaBWiIa (DYyHKIIIOHY-
BaHHS Cy0’€KTIB BIaJM Tak, 1100 MpuBaTHa 0cola peajbHO
Bi/TuyBasia, o 00OB’sI3KOM 3raJIaHuX CY0’ €KTIB, SIK1 ICHYIOTb,
JI0 pedi, 3a ii KomIT, € 00CIyroByBaHHS 11 TOTpeO.

OjHaK TUTbKHU M0sIBa TAKUX HOPM HE € JIOCTAaTHBOK YMO-
BOIO IS iX MOBHOLIHHOI Aii. BaxuBo, mo0 ui Hopmu Oynu
HAJICKHUM YWHOM CHCTEMAaTH30BaHI. Y CTarTi 3poOJcHO
crpo0y BHOKPEMUTH Cepe]] HOPM aMiHICTPaTHBHOTO IpaBa
TaKi, 0 3yMOBJTIOIOTH BAHUKHECHHS MaTePiabHUX i IPOLIECY-
aJbHUX MPaBOBUX BiHOCHH. Taka cripoba cripsiMoBaHa came
Ha OKPECJICHHS [IUIAXIB BUPILICHHS MPOOIEMHU CHCTEMaTH3a-
1ii MpaBuJl, SIKi BCTAHOBIIIOIOTH KOJIO TIOBHOBAYKEHb CY0’ €KTIB
MyOIIYHOTO aJMIHICTPYBaHHS, BU3HAYAIOTh MOPSJIOK iX pea-
Ji3amii Ta OMUCYIOTH CIIOCOOM PO3B’SI3aHHS KOH(MIIKTIB MiX
MPUBATHUMHU 0COOAMU I 3a3HAYEHUMU CYO’ €KTaMH.

2. KoncTtutyuiliHi npunucu Ta HOPpMH aIMiHiCTpaTHB-
HOIO0 IIPaBa, IX B32a€EMO3B’A30K

3a3Buyail Mpo HEOOXiNHICTh BHUHUKHEHHS 3arajbHO-
000B’SI3KOBUX TIPaBHJI iETHCS TAKOXK Y IPaBHIIaX, IPOTE
THUX, 110 MalOTh HaiBUILly opuanuHy cuiy. Tak, Konctury-
i YKpaiHu ae Opi€eHTHPH LIONO0 TOro, siki cepu cycmisib-
HOTO JKHTTS] BUMAraroThb IUTiAHOI yBaru 3 00Ky 3aKOHOIABIIA.

[HOMI KOHCTUTYIIHHI MOJOKEHHS 13 IIHOTO MPUBOIY BH-
[JIS1a10Th IOCUTh YiTKMMHU, 1X 30CepelKyIOTh B OJHiH 31 cTa-
terr OcHOBHOTO 3aKOoHY YKpaiHH.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-21-2018 5



3ATAJIBHE AIMIHICTPATUBHE ITPABO

Hanpuknan, ct. 19 Koncrutyuii Ykpainu 3000B’513y€e opranu JepxaBHOi BJaau, Op-
TaHM MICIICBOTO CaMOBPSAYBaHHS JISTH JIAIIC HA MiJACTaBi, Y MeXaX MOBHOBAaXKCHb 1 B
crioci0, 1o nepeadadeHi 3akoHaMu. OTke, 1€ TIOJI0KEHHS BUMAarae iCHyBaHHS B JIepiKaBi
00’eTHAHKX y 3aKOHAX MPABHJI, SIKi MAIOTh BU3HAYATH TIOBHOBAYKCHHS Cy0’€KTIB BIIQJIH,
BCTAHOBJIIOBATH IIACTaBH Ui IX peamizamii Ta ¢ikcyBaTH CHOCOOH, IO MOXYTh OyTH
BUKOPHUCTAaHI /IS [[bOTO 3a3Ha4eHUMH cy0’ekTaMu. BapTo 3ayBa)KuTH, IO 1I€ MOJIOKEH-
HSl HE MOXKE CIIPUIMATHCH SIK CYTO ACKIapaTUBHE, TaKe, 10 BUKIIIOUHO CIIPSIMOBYE 3a-
KOHOJIABIIS HA MPUHHATTS MEBHUX aKTiB. SIK 1 BCI 1HINI KOHCTUTYIIHHI IPUITHCH, BOHO €
MIPABHJIOM IPSIMOI JTii, a TOMY HOTr0o MO>KHA PO3YMITH i TAKAM YHHOM: y Pa3i BiJICYTHOCTI
BiJINIOBITHUX 3aKOHIB Cy0’€KTH BJaJld HE MOXKYTh YKOJHUM YAHOM KOPETYBATH TIOBEIiH-
Ky TIPUBaTHUX 0Ci0, OCTaHHI 3JIMIIAOTHCS 32 MEKaMH BIUTUBY 3 iX 00Ky, 1 Oyab-sKi Iii
Cy0’€KTiB BIaJM IIOJI0 IPUBATHUX 0Ci0 OyAyTh PO3IIHEHI 5K 3a3iXaHHS Ha IXHI IpaBa.

IHON1 HEOOXiTHO MPOAHANI3yBATH HU3KY HOJIOKEHB, 11100 3 SICYBaTH, SIKMX CHCTEMa-
THU30BaHMX MPaBUII, 32 33JyMOM 3aKOHOAABLIA, IOTPEOy€E CyCHiJILCTBO.

Lle TBepKEHHS MOXKHA MPOLTIOCTPYBATH CYKYIHICTIO KOHCTHUTYLIHHHUX HPHUIIHCIB,
cepen Akux — 1 3rajanuii Bunie. Tak, ct. 3 Konctutymii YkpaiHu BCTaHOBJICHO, IO MTpaBa
1 cBOOO/TH JIFOJIMHY BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICT JISUTBHOCTI JIEPIKaBH, a iX yTBEep-
JUKEeHHS Ta 3a0e3redeHHs € i ronoBHUM 000B’si3koM. Ctarts 19 Konctutynii Ykpainu
3000B’s13y€ OpraHu JepKaBHOT BIIaJI{, OPTaHW MiCIIEBOTO CAMOBPSAYBaHHS JIiSTH JIAIIC
Ha MiJCTaBi, y MeXax MOBHOBaXXEHb 1 B COCi0, 110 nepeadaueni 3akonamu. Crarts 40
Koncrutyuii YkpaiHu 3aKkpiliiiioe npaBo KOXKHOTO Ha 3BEPHEHHS J0 OpPraHiB JepKaBHOI
BJIJIM, OPTaHIB MICIIEBOTO CaMOBPSIIYBaHHS, iX TOCAJ0OBHX i CIIy’)KOOBHX 0Ci0; II€F0 3K
CTaTTEI0 BCTAHOBIICHO, IO TPEICTABHUKH BIAAN 3000B’s3aHI PO3MISTHYTH 3BEPHEHHS
MIPUBAaTHHUX OCi0 Ta HAJAaTH HAa HUX OOIPYHTOBAHI BIJIOBII Y BCTAHOBJICHUH 3aKOHOM
cTpoK. 3rifHo 3i cT. 55 KoHctuTyii YkpaiHu KOXKHOMY rapaHTY€EThCS PABO HA OCKap-
JKEHHS B Cy/l pillIeHb, /il 4 Oe3/isIIbHOCTI OpraHiB Iep>KaBHOI BIIa/IU, OPTaHiB MicIe-
BOTO CAMOBPSITyBaHHsI, TOCAJA0BHX 1 CIIy>KO0BHX OCi0.

3aMHCITUTHCh HaJl ICHYBaHHSAM HABEACHO! CyKYMHOCTI MPUIUCIB Y HAllIOHATBHOMY
3aKOHI MCHE CIIOHYKaJ0 BPa)KCHHS BiJ JOCITIKEeHb 3HaHOTO HayKoBILI E. [lIminTa-Ac-
CMaHHa, KU BBaKaB, 1[0 CHCTEMHY CIIPSIMOBAHICTB OJIHIET 3 TaTy3eil HIMEIBKOTO Ipa-
Ba 3aJ1aHO, MMO-TIepIIIe, TPiaI0r 30008’ s3aIbHUX HOpM OCcHOBHOTO 3akoHy Deneparns-
Hoi PecyOmixu HimeuunHa (3B’s13aHICTh OCHOBOITOJIOKHUMHE TpaBamu (ab3. 3 cT. 1),
3aKOHOM 1 IpaBoM (a03. 3 ct. 20), BUMOTOO JIeMOKpaTHYHOT JieritumMaltii (a03. 2 ct. 1)),
a Mo-Apyre, rapaHTi€o MpaBoBOro 3axucTy (a03. 4 ct. 19) (LminT-Accmans, 2009).

[Ipodecop E. LIMinT-AccMaHH TOBOPUB MPO CUCTEMHY CIIPSIMOBAHICTh aMiHiCTpa-
TUBHOTO TIpaBa.

CrpuiiMarous 110 DIMOOKY MO3HUIIII0 HIMEIIBKOTO BUEHOTO, JIO3BOJIO CO01 MpejicTa-
BHTH CBOIO BEPCitO i1 CyTHOCTI, aJanToBaHy IiJ{ TCHICHIII1, XapaKTepHi ISl pO3BUTKY
HAIIOHAJIBHOTO aJIMiHICTPaTUBHOTO TpaBa.

Tak, ykpalHChKE CyCHiJIBCTBO MOTPEOy€e MPaBUIL, SIKI KOHIIENTYaJIbHO MOB’SI3aH1 MIXK
c00010, YTBOPIOIOTH JIOT1YHO TIOOYA0BaHY CUCTEMY (Y TOMY YHCIIi 4epe3 MOXKIUBICTD 1X
MIPUPOAHOTO TPYITyBaHHA B MPABOB1 IHCTUTYTH ¥ MiAramty3si) Ta CpsIMOBaHi Ha Taki Mpo-
necu: 1) yHOpMyBaHHS TOPSIIKY [IUBITI30BAHOT JIETITUMI3AIlT Cy0’€KTIB, YITOBHOBAXE-
HUX Ha 3TIHCHEHHS QYHKIIIH MyOJIIYHOTO aMIHICTPYBaHHS; 2) BU3HAYEHHS YITKOTO KOJIa
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NPUHIOUNN AJMIHICTPATUBHOI'O ITPABA

MMOBHOBAXKEHb TaKuX Cy0’€KTiB; 3) BCTAHOBJIECHHS MOPSAKY 3I1MCHEHHS OBHOBAXEHb,
SIKMI Ma€ TPyHTYBATHCS Ha MPUHIIHIIAX, IO € eIEMCHTAMH BEPXOBCHCTBA IpaBa; 4) 3a-
MPOBAKEHHSI MEXaHI3MIB JIIEBOTO 3aXUCTY TPaB MIPUBATHUX 0CI0 y pasi X MOpyIIeHHS
BHACIIIJIOK peai3arlii 3raaHuX IIOBHOBaXXCHb.

OTxe, 3 OISy HAa HAaBEICHY BHUINE CYKYITHICTh KOHCTUTYIIIHHUX MIPUIHCIB, KA Je-
TEepMiHy€ BUHUKHEHHS TIEBHHX HOPM IpaBa, MOXY CTBEPIKYBaTH, L0 CyYdcCHe YKpa-
iHcbKe aominicmpamugHe npago MOXKHA CIIPUWMATH SIK Tally3b, sika 00OB’S3KOBO Mae
BMIIIlyBaTH TaKi MpaBuja:

a) TIPO MOBHOBAXEHHS Cy0 €KTIB IMMyOIIYHOTO aIMIHICTPYBaHHS;

0) TIpO MOPSIOK peatizalii MUX TOBHOBAKEHb;

B) TIPO CIIOCOOM ¥ MOPSIOK 3aXUCTY MPaB MPUBATHUX OCIO BiJl TOPYIICHB, CIIPHYH-
HEHMX MPOTUIPABHOIO MiSUTBHICTIO 3a3HAUYCHUX CYO €KTIB.

HaBenena KOHCTPYKIList BUIVISIIA€ BIJUYTHO yCIYEHOI0. AJIXKE BOHA — PE3yJbTaT aHa-
T3y nuie 4oTupbox crareid Koncturyuii Ykpainu. OnHak nepekoHaHa, 1o i npaBuia
(dopMmyroTh pyHIAMEHT aIMiHICTPAaTHBHOIO MpaBa; PeIiTa MpaBuI ad0 BMIIICHI B KOH-
CTUTYIIMHUX TIPUITHACcaX (HAPHUKIIAI, 00 KOJla Cy0 €KTUBHHX IyONIYHUX TIpaB), abo
BUHUKAIOTH y 1X JJOTIOBHEHHS YU B iX PO3BUTOK.

3. Hopmu agMiHicTpaTUBHOIO NMpaBa Ta iX CHPSIMOBAHICTH HA PeryJIIOBaHHS Cy-
CHIJIbHUX BiITHOCHH

3ayBaKy, 110 HE BCI 11l IPaBUJIa PETYIOIOTh Mepedir nepcoHiPpikoBaHUX CYCHIIBHUX
BiHOCHH. Lle TBepKeHHSI MOYKHA TIOSICHUTH TaK. 3a3HaueHi npaBuia GikCyloTh MpaBa
11 000B’SI3KM Cy0’€KTIB aAMIHICTPATUBHOTO TpaBa (st Cy0 €KTIB B — TOBHOBAYKEH-
Hs1). Taki cy0’eKTH MOXKYTh pealli3oByBaTH IpaBa 4d 000B’SI3KH (3/1IHCHIOBATH TTOBHO-
Ba)XCHHSI) K Y BIIHOCHHAX 3 IHIIUMH Cy0’€KTaMH, Tak 1 1103a HUMH. 3a3Ha4eHE Ja€
IMiJICTABM BUOKPEMUTH JIBA IIIJISIXH 1X peaizarii: 1) BAKOpUCTaHHS Cy0 €KTOM HOTO TIpaB
1 BUKOHAHHSI 000B’SI3KiB (3/1lICHCHHSI TOBHOBA)XCHB ), KOJIM BiH HE BCTYIIA€ y BITHOCHHHU
3 iHIIMMH 0cobaMu; 2) peanisallito, MoB’si3aHy 3 HEOOX1IHICTIO AJisi Cy0’€KTa BCTYIATH
B MPABOBIJHOCHHU 3 IHIIMMU OCOOAMH, L0 3yMOBIIOETHCS HEMOXKIIMBICTIO 3/11HCHEH-
HS TIpaB 1 peaiizariii 000B’s3KIB (IIOBHOBa)KCHB) 03 BIAMOBIMHUX il i3 OOKY iHIINX
cy0’extiB nipaBa (Ko3robpa, 2016).

OTXe, JIOTIYHO TIOCTAaE BHUCHOBOK IPO T€, IO HOPMH aJMIHICTPAaTHBHOTO IpaBa
CIPSIMOBAHI HE TIJIbKK HAa PETVIAMEHTAIlII0 BiTHOCHH, a i Ha BPETYIIOBAHHS JliSTIBHOCTI
Cy0’€KTiB IyOIIYHOTO aMiHICTPYBaHHS, SIKa HE BUMArae BiJj OCTaHHIX BCTYIAaTH y Bij-
HOCHHH 3 iHIIUMHU ocoOamMu. Takuii BUCHOBOK JIyHAa€ B IOpPUANYHIN HAyKOBil JiTepary-
pi. Moro 106pe mpoinocTpoBaHO KoneraMu, siKi CIPaBeUTNBO 3a3HAYAIOTE, 1[0, HATIPU-
KJIaJ, HU3Ka 3aKOHIB 3000B’S3YI0Th CY0’ €KTIB MyOIIYHOTO aqMIiHICTpYBaHHS MPUHMATH
IMiJI3aKOHHI HOPMAaTUBHO-TIPAaBOBI akTH. [Ipu 1IbOMy TaKi Cy0’€KTH BUMHSIOTH TICBHI Jii,
0 MaroTh OJHOCTOPOHHIM XapakTep 1 MOJIATalTh Y BUKOHAHHI MOKJIAJACHUX Ha HUX
000B’5I3KiB; BOHHM HE BCTYMAIOTh Y CYCIUIbHI BiIHOCHHH 3 IHIINMH Cy0’ €KTaMH IpaBa,
a TUIbKA BUKOHYIOTH Mepe10aYeHi 3aKOHOIaBCTBOM MTOBHOB)KEHHS 32 TICBHUMU MIPABU-
nami (boiiko, 2016).

OHOCTOPOHHS JiSUIbHICTh CY0’€KTIB MyONIYHOTO aJMiHICTPYBaHHS € BaXJIMBOIO i
BOJIHOYAC, IIOPIBHSIHO i3 CYCIIUTBHUMH BiJJHOCHHAMH, HE3HAYHOIO YACTKOIO THUX («SIBUIID,
Ha sKi CIpsSMOBaHI HOPMH aJIMiHICTPATHBHOTO TpaBa Ta sKi, BIAMOBIIHO, GOPMYIOTh
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foro mpeamer. OCHOBHAM TPU3HAYCHHSIM HOPM L€l rary3i MO>KHA BH3HATH BIIOPSIIKY-
BaHHS caMe CYCIUIBHUX 3B’S3KIB MiXK MPHBATHOK 0CO0O0I0 Ta Cy0’€KTOM BIaJH. AJDKe
gepe3 MEXaHi3MH, BiJIoOpakeHi B HOpPMax, IO PETYIIIOITH aJIMiHICTPAaTHBHO-TIPABOBI
BITHOCHHH (5IKi, IO pedi, TOYACTH HA3HMBAIOTh BIIIHOCHHAMH HEPIBHHX), MOXKHA JIOCST-
TH PIBHOIIPABHOCTI iX yYaCHHUKIB, OCKUIBKU TpaBaM OJHi€i 31 CTOPIH BIAHOCHH MAlOTh
BiJINIOBi/IaT 00OB’A3KH 1HIIOI, HABITH AKIO OCTAHHS 30CEPEIKYE y CBOIX pyKax Biafy.

4. IIpaBoBi BiTHOCUHM B CTPYKTYPi MpeaMeTa aJMiHiCTPATUBHOIO NMpaBa, ix xa-
PAKTEPUCTHKH

3yNHHIOCS Ha NESKUX, Ha MOIO JTyMKY, BU3HAYAIBHUX JJISI aIMiHiCTPaTHBHO-TIPaBO-
BUX BIJJHOCHH XapaKTCPHCTHKAX, 30KpeMa:

1) Oe33amepedHuM € Te, 110, SIK MPABHIIO, OIHIEI0 31 CTOPIH Y TaKUX BITHOCHHAX €
cy0’€ekT MyONiYHOTO aaMiHICTpYBaHHS, YTBOPEHHM ISl TOTO, MO0 Yepe3 CBOIO JIisib-
HIiCTb 3a0e3meuyBaTu JOTPUMaHHS Ta/ab0 BUKOHAHHSA 3arajJbHO000B’ I3KOBUX MTPABUI;

2) Takuii cy0’€KT 3aKOHOM HaJIIJICHUH BIIaJHUMK TOBHOBAYKEHHSIMU, KOJIO SIKMX YiT-
KO BH3HAUCHE B HOpMax mpaBa. OnmHak jumie (ikcalis B HOpMi TOBHOBa)KEHb € HEIIO-
CTaTHBOIO. 32 YMOB TUTBKH IPOTOJIOMICHHS, HAIPHUKJIIAI, TOTO, IO CY0 €KT BIaIl BHIAE
JiTeH3il Ha mpaBo 3aliMaThCs IEBHUM BHJIOM TT1IITPHEMHHIIBKOT TisSUTBHOCTI, IPUBaTHA
oco0a He 3MOXKe OTPUMATH TaKy JineH3ir0. OTke, 10 MPaBHJI PO IIOBHOBAXXCHHS MAIOTh
JIOaBaTUCS MIpaBUIIa PO MOPAIOK IX peaizanii;

3) npasuna npo noeHoBaCeHHs YTBOPIOIOTH IHCTUTYT 3arajbHOi YaCTHHH aMiHi-
cTparuBHoro npasa (bursk, boiiko, [Tucapenko, 2017). [TosicHIO 1€ TBEPAKESHHS TAKOXK Ta-
KM YMHOM: BHHUKHCHHS [IUX MPABIJI € BUMOTO0 KoHcTutytii Yipainu, BOHH HEOOXiHI.
YHaCIiIOK YHACEITBHOCTI Cy0’€KTIB MyOIIYHOIO aJMIHICTPYBAHHS TaKUX MPABHI YHUMAJIO.
Ix MoxHa Kmacupikysarn, ogHak ix HemoxkIHBO yHidikysatn. Knacudikaris 6yma 6 go-
pedHoI0, i MOXKHA MTPOBECTHU 3a PI3HUMH KpHTEpisMH. Hampukian, BHOKpEMIICHHS TPy
MIPaBUII ITPO TTOBHOBKEHHS 3aJICKHO BiJI TOTO, XTO Ma€ MPaBo iX 3/1iHCHIOBATH, IPUBE/IE JI0
(hopMyBaHHS TIOBHOTO YSIBJICHHS ITPO CUCTEMY Cy0’€KTiB IMyOIiYHOTO aMiHICTPYBaHHS;

4) npasuna npo nopsiooK peanizayii NOGHOBANICEHb TAKOK CTBOPIOIOTH IHCTUTYT 3a-
rajJbHOI YaCTUHU aIMIHICTPATUBHOTO TIpaBa — IHCTUTYT aMiHICTpaTHBHOI mpoueaypH (bu-
TsIK, botiko, [Tucapenko, 2017). L1i npaBrita MaroTh OyTH YHI(iKOBaHi, OCKITBKH HE3AICKHO
BiJI TOTO, sIK€ MTUTAHHS BUPIIIYE CyO €KT ITyOIIYHOTO aIMIHICTpYBaHHS (TIPO BHIAYY JIilICH-
3ii um macmopTa abo, HaNPUKIIA, PO HATAHHS COIiaTbHOT TOITOMOTH), BIH Ma€ KePyBaTHCS
OJITHAKOBMMH MPHUHIMIIAMHU Ta B YCIX BUMAJKAX MOCTIJIOBHO BUMHATH MOI0HI Aii;

5) mpaBuiIa Mpo MOPSIOK peatizanii MOBHOBAXEHb LIUIBHO NPUMUKAIOTH 0 Ipa-
BUJI PO MMOBHOBAXKEHHS, OCTaHHI 06e3 HUX OynyTh MepTBUMHU. HEeMOXIIMBICTh MO€THAH-
HS [IUX [IPaBWI B OAWH IHCTUTYT IOSICHIOIO TUM, IO BXKE 3a3HAYMIA, — HEMOXKITUBICTIO
yHI(IKaIii mpaBWI Mpo MOBHOBAXKCHHS Ta, HABIIAKW, HEOOXITHICTIO ICHYBaHHS yHi(iKo-
BaHUX IMPABHJI PO 1X peaitizamito. [HaKIIe Kaxydu, 10 KOKHOI TPyITH MPaBHII PO TIOB-
HOBa)XEHHS 000B’SI3KOBO JOAIOTHCS YHI(IKOBaHI MpaBmiIa Mpo MOPSIIOK iX peaizamii;

6) TaKy CyLiTbHY «IOB’SI3aHICTH» MPABWJI MPO MOBHOBAKCHHS 3 NMPAaBHIAMHU PO
MOPSAOK iX peaizaiii MOSACHIOI TaKOX TUM, L0 BiAMPABHOIO TOYKOIO JJIsi BAHUKHEHHS
BiTHOCHH MiX PUBATHOIO 0COOO0IO0 Ta Cy0’ €KTOM ITyOJIIYHOTO aMiHICTPYBaHHS € 3aCTO-
CYBaHHS caMe IPaBIJI aqMiHICTpaTuBHOI mponenypu. Crpasmi, Taki BimHOCHHH Oymu O
He3/TiCHeHHIMH 0e3 HasBHOCTI HOPMH IIPO TMOBHOBakKeHHS. OHAK iCHYBaHHS MTOBHO-
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Ba)KCHb 32 MEXaMHU MPABOBOI'0 PETYIIOBaHHS 0e3 MpaBWJl PO MOPSIOK X peanizauii €
HEMOXKJIMBUM, TaKHM, 1[0 TIOPYIITY€ KOHCTUTYLIHHI BUMOTH.

Ha mijcraBi BHKIIQJICHOTO JIO3BOJIO COO1 CTBEPIKYBATH, IO MOJCIH «ITOBEIIHKIY
cy0’ekTa IyOIIiYHOTO a/IMIHICTPYBaHHS MOKHA BU3HAYHTH JIUIIIE Yepe3 OTHOYACHE 3BEP-
HEHHS JI0 MPaBHJI PO HOTO TTOBHOBAKEHHS Ta MPO MOPSIOK X peanizamii. OTxe, mpa-
BHJIa 000X BH/IIB € HEBiI’EMHUMH OJIHE BiJl OTHOTO, BCTAHOBIIIOIOTh €IMHUH IIJISIX pea-
nizanii MOBHOBAXEHB 3 aIMiHICTpYBaHHS, a OTXKe, € MaTepialbHUMU. ToMy CycHibHHIA
3B 30K, 1110 BUHUKAE BHACIIJOK iX 3aCTOCYBaHHSA MK IPUBATHOIO 0CO00I0 Ta CyO’€K-
TOM TyOJIYHOTO aJMIHICTPYBaHHSI, € MaTepiaTbHUM TPABOBUM BiTHOIICHHSIM.

5. lIpouecya/ibHi NpaBoBi BiTHOCHHU B CTPYKTYPi NpeaMeTa agMiHicTPaTUBHO-
ro mpaBa, iX XapaKTepPHUCTUKH

{010 OCTaHHBOTO TBEPHKEHHS 3OO0 JIesKi JI0JJATKOBI MOSICHEHHS. 3 OIVIsIy Ha
PI3HOMAaHITHICTB 31 CHIOBAHNX Cy0’€KTOM MyOIIYHOrO aIMiHICTpyBaHHS IOBHOBAXKEHb
MpaBWIIa MO0 iX peanizalil TOUiIbHO 3rpyIlyBaTH TAKKM YHHOM: a) MPaBUJIA 3 HAJIaH-
Hs aJIMIHICTPaTUBHUX TIOCIYT; 0) MpaBmiIa 3 YKIAJCHHS aMiHICTPATUBHIX JOTOBOPIB;
B) IIpaBWJIa, TIOB’sI3aHi 3 BUKOHAHHSM KOHTPOJBHO-HATIILAOBOI IISUTEHOCTI; T') TIpaBHia
aJIMIHICTPaTUBHOTO OCKap)keHHs. HaBejeHi Tpymu BiAMOBIIAIOTh BUJIaM aJIMIHICTpa-
THUBHOI TIPOTIETyPH, SKi BUOKPEMITIOIOTh Y I0pHIu4Hil niteparypi (butsk, boiiko, [Tuca-
penko, 2017; boiiko, 3uma, Conosiiosa, 2017).

[IpaBuna onHiel 3 HaBENCHUX TPYH — NPABULA AOMIHICIPAMUBHO20 OCKAPICEHHS —
3aCTOCOBYIOTh Y Pa3i BUHUKHEHHS KOH(IIKTY MK CTOPOHAMHM a/IMiIHICTPaTUBHO-TPABO-
BUX BiHOCHH. Hampukian, 3a TaKMMU MpaBHIaMHU MIPUBAaTHA 0C00a MOXKE OCKAapIKUTH
PILICHHS PO BiIMOBY B HaJ[aHHI aJIMiHICTPAaTHBHOI ocayru. OTxe, CrioyaTky Bij0OyBa-
€ThCS peaizallisi TOBHOBAXKEHB 3a MPaBUJIaMHU HA/IaHHS MOCIYTH, a MOTIM, y pasi 3iTK-
HEHHS iHTEpeciB, CTOPOHH 3BEPTAIOTHCS 10 MPABHII IMiHICTPATHBHOTO OCKAPKEHHS.

BuHuKae MUTaHHA: YU € TIpaBUIIa 3 BUPIMICHHS KOHQIIIKTY MpoliecyaabHUMH, a Bifl-
HOCHHH, 110 (POPMYIOTECS i3 IIbOTO TPUBOY, — MpOILiecyaabHUMH MpaBoBumMu? Ha 06-
IPYHTYBaHHS [TO3UTUBHOI BIAMOBINI HAa ITOCTABJCHE NMHUTAHHS 3a3Hady, IO IIMMHU TIpa-
BIJTaMU UL PO3B’SI3aHHS CYIIEPEUKU 3aIy4a€ThCsl Cy0’€KT, SIKUM He OyB CTOPOHOIO Y
BiTHOCHHAX, 3 SIKUX LIS CyTiepedka BUHUKIIA. Ll cy0’eKT 3 oTIsiay Ha apryMEHTH CTOPIiH
1 B MOPSJIKY, BU3HAUEHOMY 3aKOHOM, Ma€ c(hOpMYBaTH CBOFO ITO3HUIIIF0 CTOCOBHO CITIPHOT
CHTYyaIlil; TaKa MMO3UIis B pa3i CIPUAHATTS i CTOPOHAMH BUPIIINTH IPoOIeMy peaizamii
HOPM MarepialibHUX, SKMMH 3aKPIMIeHO a00 TTOBHOBAYKEHHS Cy0’ €KTa MyOIiYHOTO a/iMi-
HICTpYBaHHS Ta MOPSIIOK iX 3/i1HCHEHHs], a00, HAIIPUKIIAJ, Cy0’ eKTUBHE ITyOIidHE IIPaBo.

HaBeznene nuTaHHs MOXHA BiIHECTH JI0 CyTO TeopeTHuHuX. Crpasai, Horo po3s’s-
3aHH CIIPSIMOBAHE HA BU3HAYCHHS KOJIA I XapaKTepy BIIHOCHH, 0 POPMYIOTH IPEIMET
aJIMIHICTPATUBHOTO IPaBa; BIIMOBIIb HA HHOTO MOXKE ITIIIITOBXHYTH JIO PO3IYMIB TIPO
CKJIQJIHUKU CUCTEMH IIi€] Tajy3i MpaBa, IOCHPUATH 00T pyHTYBAHHIO TyMOK IIIOIO CTPYK-
TYPH IPOTPaMH OJHOMMEHHOT HaBYAIbHOI AUCIUILTIHH.

Hacmnpaszi sk po3BigKH B 331aHOMY HampsiMi MiJBOASATH A0 BUPIMIECHHS MPAKTUIHUX
1 Hag3BUYANHO aKkTyanbHUX IpobneM. Tak, BiMOBIAb HA 03BYUCHE MUTAHHS AACTh 3MO-
ry 3’siICyBaTH, Y4 MOXKHA BU3HATU aJIMiHICTPAaTHUBHOIO MPOLEAYPOIO MOPSIOK PO3MIALY
cy0’eKkTaMH MyOJIIYHOTO aaMIHICTPYBaHHS MPABOBHX KOH(QIIIKTIB, a OTXE, YA MOXKHA
BIJIMOBIJTHI TTPOIIECYaNIbHI MPaBHia CUCTEMATH3yBaTH Ta, SIK HACIIJIOK, 00’ €IHATH B OfI-
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HOMY KOIH(iKOBaHOMY 3aKOHI TOPsiT i3 MaTepialbHUMHU MPaBUIIAMH, [0 OKPECIIOI0Th
Iii TaknX Cy0’€KTiB i3 po3mIsLy «Oe3KOH(IIIKTHUX)» CIIPaB.

V opuanyHii HayKoBil niTeparypi JIyHae JyMKa Npo ONHU3bKICTh BITYU3HAHOTO all-
MIHICTPAaTHBHOTO TpaBa Ta HIMEI[LKOTO aIMiHICTpaTHBHOTO mpasa. Ha oOrpyHTyBaHHS
LbOTO TBEPKEHHS HayKOBLIi, 3B€PTAI0YHCh JJ0 POOIT BUAATHOro nmpaBo3HaBus A.l. €mi-
CTpaToBa, 3a3HAYAIOTh, IO TEPIIi Mpami POCIHCHKUX YYEHHX 13 MOMiIeiiChKoro mpasa
SABIISUIM COOOI0 HE IO 1HILE, SIK MepeKyiag PociiiChbKOI0 MOBOIO 3apyOiKHHX HAyKOBHX
PO3p0oboK, Hacammepe HIMEIIBKHUX aBTOPIB, a 3MICT JOPEBOJIOMIMHUX MiAPYYHHUKIB 3
aJMIHICTPATHBHOTO TpaBa MaikKe IUIKOM JTyOJIFoBaB 3MICT BiMOBIAHOI HIMEIBKOT Ha-
BYAIBHOI JIiTEepaTypH. BiTbIICTh TEPMiHIB, SIKUMU TTOCITYTOBYIOTBCS CydacHi aaMiHi-
CTPATUBICTH, TAKOX NOXOAATH 13 HiMeuunnu (MenbHuk, 2010).

3 oIy Ha I apTyMEHTH BBA)KalO 3a JOIUIBHE 3BEPHYTHUCS 0 TOJOXKEHb 3aKOHy
Dedepamuesnoi Pecnybnixu Hivewuuna npo aominicmpamugry npoyeoypy, oo BCTaHO-
BUTH, III0 CaMe HIMEIIbKAH 3aKOHOJIABEIlb PO3YMIE ITijl IMiHICTPATHBHOKO MPOIIEAYPOIO
Ta YK OXOIUTIOE BiH UM MOHATTSM MOPSIIOK BUPINICHHS KOH(IIKTIB y cdepi myOmigHoro
aJMiHICTpYyBaHHS.

3apa/y MIOBHOTH JOCIDKEHHS 3a3Hauy, 10 PO KOH(ITIKTH SIK TIPO (aKTH, sKi 3yMOB-
JOIOTH [IiT Cy0’€KTIB MyOMIYHOTO aIMiHICTpyBaHHS, Y HAI[lOHATBHOMY aJMiHICTPaTHB-
HOMY IpaBi HAETbCS B TAKMX BUIIAKaX: a) 3 BUHUKHEHHS CYIIEPEYOK MK IPUBaTHUMU
0cobamu Ta 3ralaHuMH Cy0’ €KTaMH, 1 iX po3B’s3aHHS BiIOyBATHMETHCS B TI03aCYI0OBOMY
MOPAAKY; 0) Y 3B’SI3Ky 3 BAMHEHHSIM 0C00aMH, sIKi epeOyBaroTh Ha MyOMiuHii ciyx0i,
JUCLUIUTIHAPHAX IPOCTYIIKIB; B) Y pa3i CKOEHHS aIMiHICTPaTHBHOTO IIPABOTIOPYIICHHS.

OTxe, 3 OINIAAY Ha HIMELIbKUNA JJOCB1J clipoOyI0 MOMIPKYBATH 3 PUBOLY HMOBIPHO-
CT1 PO3MIIIICHHS ITPABWJI IIPO BUPIMICHHS KOHQIIIKTIB yCiX TPHOX BHIIB B OTHOMY HOpMa-
THUBHO-IIPABOBOMY aKTI.

VY § 9 3akony deneparnBHoi Pecryonikn HiMewuarmna npo aaMiHiCTpaTHBHY IPOLIERypy
(mani — 3aKoH) BCTaHOBJIEHO, 1110 aIMIHICTPATUBHOIO MPOLEIYPOIO € JISUIbHICTh OpraHiB
BIIA /1M, SIKA Ma€ 30BHIIIHI HACTIIKHU Ta CIPSIMOBAaHA Ha TIEPEBIPKY MEPETyMOB, ITiATOTOBKY
W NPUHUHATTS aJMIHICTPATUBHOIO aKkTa abo yKJIaAaHHs MyOaiuHO-IPaBOBOTO JJOTOBODY.

Bigmosiano 1o § 35 3akoHy aqMiHICTPAaTUBHUN aKT — 1€ Oyb-SKe PO3MOPSIKCHHS,
pitieHHs a0o 1HIIMK BIaJHUN 3aX1]1, IO Ma€ Ha METI BPEryJIOBaHHSI OKPEMOI'0 BUIIAAKY
B TaJTy3i MyONiYHOTO IpaBa Ta TArHE O0e3mocepeHi 30BHIMIHI IPaBOBi HACTIAKH. Y 1IbO-
My Xk naparpadi 3raayerbcs 3arajbHe pO3NOpsDKEHHS, Ke MOKHA BBa)XaTH PI3HOBU-
JIOM aJIMIHICTPaTHUBHOTO akTa. BOHO ajpecyeThesi He KOHKPETHIM 0C001, 2 BA3HAYCHOMY
YM TaKOMY, 1110 iJUIArae BU3HaY€HHIO, KOy 0Ci0.

3i3micty § 54 3akoHy mocTae, 1o 3aMiCTh aMiHICTPATHBHOTO aKTa MPEACTAaBHUKOM
myOniYHOT aAMiHICTpaLii MoXke OyTH yKIaAeHO MyOIiYHO-IPaBOBUNA JJOTOBIp 13 TUM, Ha
Koro Mana 6 OyTu crpsMoBaHa Jist camoro akra. IliamucanHs Takoro JOroBopy MoOXKe
LIFOCTPYBAaTH peaizallito cy0’ €KTOM BiIa Iy TaK 3BaHUX AUCKPELIHHNX MOBHOBaXKeHb. Lle
BiZIOYBa€THCS TAKOXK y pasi, KoM MOTpedy€e YCYHEHHSI HeBH3HAUCHICTh Y BPETYIIOBaHHI
BIZJTHOCHH i CTOPOHHU B JOTOBOPI (DIKCYIOTh B3a€MHI IMOCTYIKH IIOI0 HEBPETYIbOBAHOTO
nuTanHA (§ 55 3akony). B iHIIoMy BUNasKy J0TOBip MOXKe OyTH YKIIQJICHUN NIPEACTaB-
HUKOM ITyOJIIYHOT aAMIHICTpallii 3a/iJ11 CTBOPEHHSI YMOB JIsl BAKOHAHHS MTOCTABICHUX
nepes HUM 1myOs1iuHuX 3aBassb (§ 56 3akonHy).
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Ha nizcraBi aHani3zy HaBeJEHUX MPHUIKCIB Ta IHIIMX MOJI0KEHb 3aKOHY MOXY 3aIpo-
MMOHYBAaTH NIEBHI BUCHOBKH.

[o-nepiue, 3 orsiny Ha npaBuia § 79 3akony @eneparuBnoi Pecnyoniku Himeuuu-
Ha IIPO aJIMiHICTPaTUBHY MPOIEAYPY 3aCO00M IIPABOBOTO 3aXMCTY Bij aIMiHICTpaTHUB-
HOTO aKTa € CKapra, MopsAa0K BUpilleHHd ko1 onucano B Kogekci aiMiHICTpaTUBHOTO
cynounHctBa OeneparnBrHoi PecryOmikn Himeduuna (nani — Kogexkc). [Tonanus ckapr
(3a tepminonorito Komekcy — mojaHHs 3amepedeHb) Mae 00OB’SI3KOBO IepeayBaTu
3BEpHCHHIO 3 TI030BaMH PO BU3HAHHS aJMIHICTPATUBHUX aKTiB HEAIMCHUMH Ta IPO
MPUCYIDKEHHs aJIMIHICTPaTUBHUX OPTaHiB J0 BUJAHHS Takux akTiB (§ 68 Komekcy).
3rinHo 3 § 69 Kozmekcy nmonanHs ckapr (3arnepedeHb) 3HaMEHY€ IMOYaTOK MOTepeHbOTO
MIPOBAJKEHHS B CYIi.

VY neskux JpKepenax Aiisl CI0BOCIIONYYCHHS «IIOTIEPEHE MPOBaPKEHHS 3aIpPOIIOHO-
BaHO 1HIIMNA NEepeKiIaj — «IoNepeaHe cynouuHcTBO» (ManH, MenbHuk, beBzenko. Kom-
310K, 2013). 3 omisity Ha 11e He 3p03yMiJIo, Y1 OXOTUTFOETHCS PO3IIIS CKapTH (3armepeyucH-
Hs1) aAMIHICTPATUBHO-IIPOIEIYPHOIO IISUTBHICTIO a0 K Ie MPOBAPKCHHS € CTAI€I0 B
CYIIOBOMY TIPOIIECi.

KomenTyroun nonoxeHHs 3akony, cyans y Biacrasui 1. LlltenskeHe cTBepaxKyeE, 1110
aJIMiHICTpaTUBHA MPOIIEYPa, K PABUIIO, CKIIAJIAETHCS 3 IBOX YACTUH — aJIMIHICTpaTHB-
HOI Ipo1elypH BiIIOBITHO /10 3aKOHY NP0 aAMIHICTPaTUBHY NPOLEAYPY Ta MPOBAIKEH-
Hs IIIOJI0 3aTiepeueHHs a00 MONepeIHHOTO POBAKEHHS, perliaMeHTOBaHOTO KojekcoMm.
Tomy ocTaHHE Mae IMiIKOPSATUCS TUM K€ IPUHITUTIAM, IO ¥ THIII BUU aIMiHICTPATUBHOT
nponienypu (Il tenskenc, 2009).

[To3u1ist HIMEIBKOTO aBTOpa BUIVISAAE MEPEKOHIMBOIO. X04a MPUITUCH 1100 TOIe-
peIHBOTO MPOBa/LKEHHS po3MmimieHi B Koxekci, mporte ix agpecaramu € cy0’e€KTH IIy-
OJIYHOrO aJMIHICTPYBaHHA, MIAJIbHICTH SIKMX Ma€ IPYHTYBAaTHCS Ha €IMHUX 3acajax,
BIIMIHHUX BiJI THX, III0 3alTPOBA KEHI B CyOYMHCTBI. [IpuBepTae yBary Takox Te, 1o B
camomy Kozekci 3a3HaueHo, 10 po3MIsilyBaHe NPOBaKEHHS Niepeadayae nepeBipKy He
TIJIBKW 3aKOHHOCTI, & ¥ JOIUIBHOCTI aiMiHiCTpaTHBHOTO akTa (§ 68). A 1ie € Oesneped-
HOIO MPEPOraTuBOIO Cy0’ €KTa BJIaIM, YIIOBHOBR)KEHOTO Ha HOT0 BUIAHHS.

He nymaro, 1110 HiMEIbKHUiT 3aKOHOIABEIIh 3aMHUCITFOBABCS HAJl THM, Y HAJIE)KATh HOP-
MU 3aKOHY NPO aMIHICTPaTUBHY MPOLEAYPY 10 HOPM MarepiajbHHUX, BIANOBIAHO, YU €
BiJIHOCHHH, 1110 BUHUKAIOTh Ha X MijcTaBi, MarepiaibHUMH paBoBuMH. OHAK B YMO-
Bax 0E3CYMHIBHOCTI Te€3H IO Te, L0 HOpMHU HiMelbkoro Kojekcy agmiHicTpaTHBHOTO
CYIOYMHCTBA € TPOIECyaIbHUMH, & OTXKE, BIIHOCHHH, 10 HUM YPErylbOBaHi, — MMPO-
LecyaJbHUMHU MPAaBOBUMH, PO3MILLEHHS B LIbOMY KOJIEKCI MPOLECyaIbHUX MPaBHIl PO
AJIMIHICTPATUBHE OCKAP)KEHHS € TIOBHICTIO JIOTIYHHM.

B onmHomy 3 ocTaHHIX OQINIHHO ONPHIIOIHEHUX MPOCKTIB AIMIHICTPaTHUB-
HO-TIPOLIETyPHOTO KOACKCY YKpaiHu Horo po3poOHWKHM He 0e3 ycmiXy HaMmarajiucs
cthopmymntoBatu yHiikoBaH1 mpaBuia Ui ABOX BUJIB MPOLEAYPU — IIOAO PO3IJIA-
Iy TPeICTaBHUKOM IyONi4HOI aaMiHIiCTpamii iHAMBiAyalbHHX CIpaB, MOPYIICHUX
HHUM 13 BJIAaCHOI iHiNiaTuBU a0o0 3 iHINIaTUBH MPHUBATHOI OCOOM, Ta MIOA0 aJMiHi-
CTPAaTUBHOTO (I103aCyA0BOT0) OCKap KEHHS PillleHb, AiH 9u Oe3aisaabHOCTI cy0 eKTa
nyoniyHoOro aaMiHicTpyBaHHsA. OTxe, HalliIMOBIpHille, 1110 B MallOyTHhOMY B YKpa-
{HI IpouecyaIbHi MpaBuia PO3MIAY CKapT B aAMIHICTPATUBHOMY HOPSAKY OyIyTh
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po3MilieHi B KOAU(IKOBAHOMY 3aKOHI PO aaMIHICTPATHBHY IPOLEAYpPY MOPSA i3
HOpMaMH MaTepiaJbHUMH, OTHAK Yepe3 CBi 0COOIMBUIl XapaKTep, BOYCBUAb, BOHN
OynyTh 3rpyNoOBaHi B OKpEMY IJIaBy.

[To-npyre, 3a TOMTOMOTOIO AAMIHICTPATUBHOI IPOLEAYPH HE PO3B’A3yIOTh BHYTPIilll-
HBOOpraHi3aliifHi mpobieMu yHKIIOHYBaHHS MyOmigHoi anminicTpaii. Llei BucHo-
BOK TPYHTYETBCS Ha aHAJI31 MONOXKEHb, 00’ eqHannx y § 9 ta § 35 3akony. OnmHak
[OCTA€ MUTAHHS MPO T€, YU € BHYTPIIIHbOOPraHI3aliMHOO TiSIbHICTh 3 yXBaJEHHS
aKTIiB, SKMUMH CYIPOBOKYIOTh NMPHUHHATTS Ha IyONidHy ciyxOy, mepeOyBaHHS Ha
ciayx0i ta 1l npunuHeHHa. COUparoyuch Ha TBEPIDKEHHs MPO Te, 110 32 HIMEIbKUM
MIPAaBOM MiX IyOITIYHUM CITy>KO0BIIEM Ta poOOTO/ABIIEM HE iCHY€ OTOBIPHHUX BiIHO-
CHUH 1 BOHM BKJIFOYEH1 O CUCTEMH CIIy>KOOBHX BiTHOCUH Yepe3 aAMiHICTpaTUBHUN aKT
(MenbHuk, 2010), momyckaro, IO MpaBHiia aJIMiHICTPATHBHOI IPOLIEYPH, 32 38 lyMOM
HIMEIIPKOTO 3aKOHONABII, YCE-TaKH MOUIMPIOIOTHCS Ha IMyOmiuHy ciryx0y. Takox 3a-
YBaxy, [0 B § 2 3aKOHY 3aKpIiIICHI BUHITKH 31 C(pepu HOTO 3aCTOCYBAHHS, CEPEx IKUX
BiJICYTHS iH(OpMaLlisl PO HEMOIIUPEHHSI HOPM 3aKOHY Ha JiSUIbHICTB, IO CYNPOBO-
JUKY€E TTPOXOKEHHSI TAKOT CITYy KOH.

Le npunyiieHHs, IMOBIPHO, € IPUHHATHUM JIJIsl HIMEIBKOT IPaBoBOi A1HCHOCTI, po-
T€ BOHO HE BIMCYETHCS B HalliOHANBHI pearnii. B Ykpaini gie Hu3Ka 3aKOHIB, IPHUITUCH
SKHUX JI€TAJbHO PErNIaMEHTYIOTh IPOXOKEHHS ITyOI14HOI CITy>kOM PI3HUX BUAIB. Y KOXK-
HOMY 3 HUX € CHeLialbHi HOPMH, II[0 BU3HAYAIOTH MiICTaBH i MOPSIIOK MPUTATHEHHS 710
JUCLMITIIHAPHOI BIANOBIJAIBHOCTI TUX MYOJIYHUX CIIY>KOOBLIIB, SIKi epeOyBaroTh Mij
JIE€I0 TIMX 3aKOHIB. BBaxaro, 110 BUBEJICHHS TAKUX HOPM 3a MEXI IIUX 3aKOHIB BUIIISAIa-
TUME IITYYHUM 1 HEBUIIPABIAHUM, aJKe 1X pO3MIILEHHS Yy BIAMOBIAHUX aKTax 3yMOBJIE-
HE TUM, IO ITiJ 9ac X (OpMYITIOBaHHSI MaKCHMAJIBHO BPAXOBAaHO OCOOIMBOCTI KOYKHOTO
3 BUJIB MyOJIi4HOT CITyKOH.

ITo-Tpere, § 2 3axony deneparuBroi PecnyOnixn Himewunna npo aaMiHICTpaTHBHY
npoLeaypy nepeadadyeHo, 1o e 3aK0H He 3aCTOCOBYEThCS JI0 «KPUMIHAIBHOTO Iepe-
CIIiTyBaHHS, NEPECIiyBaHHS Ta IOKApaHHS 32 MOPYIICHHS IPOMAJCHKOTO TOPSIKY.
B inmomy BapianTi nepekiany (pociiCbKOMOBHOMY) 1€ HMOJOKEHHS OTPUMAJO Take
(dhopmymroBanHs: «Hactosimuii 3akoH HE JCHCTBYET B OTHOIICHHH <...> YTOJOBHOTO
IpecieioBaHus, NPECIeIOBaHUs U HaKa3aHHUA 3a aJMUHUCTPAaTUBHBIC NpaBOHApYIIE-
HUS <...>». [lepexoHana, 110 He3aJIeKHO BiJ 0COOMMBOCTE MepeKiIaay IbOT0 IPHUITHCY
OYEBHUJIHUM € Te, L0 MpaBuiia aJMiHICTpaTUBHOI poleypy 3aKOHOM BHU3HaH1 HEMpH-
JIATHUMHU JIJIsL periaMeHTallil BIaHOT IPOIecyallbHOI JiSUTBHOCTI, HACIIIKOM SIKOi € BH-
pillIeHHS CcrpaB Npo IOPUIMWYHY BiANOBIAAIbHICTb.

6. BucHoBku

AJMiHICTpaTHBHE MPABO € YHIKAJIbHOIO rally3310 MpaBa, 10 MOETHYE 1 MaTepialibHi,
1 poriecyanbHi HOPMH, SIKi, BiAMIOBITHO, BU3HAYAIOTH Nepedir MaTepialbHUX Ta MPOIie-
CyaJbHHUX aJMIHICTPAaTUBHUX [IPABOBUX BiTHOCHH.

BinpmricTe MarepialbHHX HOPM aJAMIHICTPATHBHOTO IIpaBa CIPSIMOBAaHI Ha 3aKpi-
IUICHHS TIOBHOBaXXEHb Cy0’€KTIB ITyONiYHOTO aMiHICTPyBaHHs Ta BU3HAUYCHHS OPSIKY
ix peamizamii B «0e3KOH(IIKTHUX)» BiJHOCHHAX 13 IPUBATHIMH 0COOaMHU.

[IpouecyanbHi HOPMH aIMIHICTPaTUBHOIO MpaBa 3a0e3NevyloTh pPO3B’SA3aHHA
KOH(IIKTIB, III0 BUHUKAIOTH i3 BITHOCHH MiX NPUBATHUMH ocoOamMu Ta cy0’exTamu
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myOIi4HOro agMmiHicTpyBaHHA. Taki MmpaBuiia HEOAHOPIAHI, XapaKTepU3yIOThCs OCO-
OMMBOCTSME, 3yMOBICHUMH LIJUTIO iX 3aCTOCYBaHHS, 1 HE MOXYTh OyTH 00’ €aHaHI B
OIHY IpyIy. IX TpencTaBIeHO B AEKiNIbKOX CKJIAJHMKAX CHCTEMH aJMiHiCTPaTHBHOIO
npaBa. Tak, mporecyanbHi paBuiia aaMiHICTPATUBHOTO OCKAPKECHHS 30CEPEKEHI B
IHCTUTYTI aMiHICTPaTUBHOI IPOLEAYPH; IPABUIIA, 3a IKUMU NMyOIiuHUHN Ci1yK00BeIb
MPUTATYETHCS 10 JUCIHUIUTIHAPHOI BiNOBIIATBHOCTI, pO3MINICH] B iHCTUTYTI ImyOsid-
HOT cy>k0H1; MpoliecyalbHi MpaBuia NPUTATHEHHS 10 aIMiHICTPATUBHOI B1IIIOB1aIb-
HOCTI 3i10paHi B iHCTUTYTi aAMiHICTPAaTHBHOI BiANOBIAAIBHOCTI.

He maroun Ha MeTi OKpecieHHs Koja BCiX BITHOCHH, 110 ()OPMYIOTh IIpEeaMET aaMi-
HICTPaTUBHOTO TIPaBa, 3ayBaKy, 1[0 BiIHOCHHH, pETJIAaMEHTOBaHI MPOIECYaTbHIMHU HOP-
MaMH, MalOTh CTAHOBUTH, HA MOE€ MEPEKOHAHHS, HE3HAUHY 1X 4acTKy. AJiKe KOH(IIIKT He
MOKe OyTH OCHOBHOIO (hOPMOIO CITIIKYBaHHS MPUBATHUX OCIO Ta Cy0’€KTIB MyOIi4HOTO
aaMiHicTpyBaHHs. OCTaHHI Yepe3 peanii3allilo CBOIX MOBHOBa)XEHb MOBUHHI CIPUATH
MIPUBaTHUM 0co0aM y 3[iHiCHEHHI HUMHU NpaB YM BUKOHAHHI 00O0B’S3KiB, 3am00iraroun
[IPU LOMY 3ITKHEHHIO MIPUBATHUX 1 MyOIIYHUX 1HTEPECIB.
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Candidate of Legal Sciences, Associate Professor,

Associate Professor of the Department of Administrative Law
of Yaroslav Mudryi National Law University
n.pysarenko@.ukr.net

In the article, based on the analysis of constitutional requirements that determine the emer-
gence of certain legal norms, it has been stated that modern Ukrainian administrative law
can be considered as an industry that must necessarily include the rules on: 1) the power of
subjects of public administration, 2) the procedure for the exercise of these powers, 3) the
methods and procedure for protecting the rights of individuals from violations caused by the
illegal activities of these entities. It has been noted that the majority of the rules constituting
administrative law, are aimed at consolidating the powers of public administration entities
and defining the order of their implementation in “non-conflict” relations with private in-
dividuals. At the same time, the model of “behavior” of the subject of public administration
can be determined only through the simultaneous reference to the rules on its powers and the
order of their implementation. The rules of both types are inseparable from each other. They
establish a single way of implementing the powers of administration, and therefore they are
material. Procedural rules of administrative law provide for the resolution of conflicts that
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arise between private individuals and public administration entities. Such rules are hetero-
geneous, marked by features, determined by the purpose of their application, and cannot be
grouped into one unit. They are represented in several components of the administrative law
system. Thus, the procedural rules of an administrative appeal are concentrated in the insti-
tute of administrative procedure; the rules by which a public official is brought to discipli-
nary responsibility are placed at the institute of public service; procedural rules for bringing
to administrative responsibility are collected in the institute of administrative responsibility.
1t is noted that relations regulated by procedural norms form a small part of those social
ties that form the subject of administrative law. Since the conflict cannot be the main form
of communication between private individuals and public administration entities. The latter,
through the exercise of their powers, should assist individuals in enforcing their rights or
exercising their duties, while preventing the collision of private and public interests.

Key words: legal relations, procedural legal relations, legal conflicts, powers of the sub-

jects of public administration, order of implementation of powers by the subjects of public
administration, administrative procedure.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-21-2018 15



3ATAJIBHE AIMIHICTPATUBHE ITPABO

UDC 342.9

SOURCES OF ADMINISTRATIVE LAW:
PROBLEMS OF JUDICIAL APPLICATION

The article deals with sources of administrative law in case law of Ukraine. The subject of the
article is a case-law in Ukraine in the branch of administrative law. Logical methods such as
analysis, synthesis, induction and deduction were used in the article. Comparative method al-
lowed to analyze difference between common law and civil law legal systems. It is investigated
in the article that not only legal acts, which contain administrative norms should be included
to the system of sources of administrative law in Ukraine, but also some acts of judiciary which
may influence on validity of administrative legal provisions. The author highlights in the article
that legal doctrine, soft law, individual acts cannot be regarded as sources of administrative
law as they do not possess norms of administrative law and cannot influence on them and thus
cannot be regarded as obligatory sources. Some examples from case law of Ukraine are pro-
vided concerning problems of application of sources of administrative law. The author made a
conclusion that judges in their decisions apply not only sources of law but also other sources,
which have additional and informative meaning. These sources cannot be regarded as obliga-
tory for a court or parties of the case. It is proposed in the article that judges shall to point out
these sources and explain their non-obligatory role in every decision they make.

Key words: administrative law, source of administrative law, judicial application, legal

norm, case-law.
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1. Introduction

Application of relevant sources of law has a big signifi-
cance for judiciary. For the decision to be legal and justified
it should be issued with full conformity with laws and other
sources of law. Administrative law is a branch of law which
is characterized with huge number of sources which courts
shall apply during solving court cases. Except sources of law
which are basis for the judgment often judges apply other
sources which have influence on their decisions. These sourc-
es are not always regarded as sources of law. Although they
are applied together with legal norms as a basis for the court’s
decision. Hence, it’s important task to distinguish sources of
law and other sources which play only additional role. Ad-
ministrative law has unique and distinct system of sources of
law, which should be applied by relevant subjects of law. It is
caused by diversity and huge number of sources of adminis-
trative law. There is no single codified act of administrative
law in Ukraine and other European countries, except Portu-
gal (Codigo Administrativo, 1936) which would regulate all
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institutes of administrative law, due to huge sphere of social relationships which are
regulated by this branch of law. Instead there are acts which regulate only a particular
part of administrative law, for example, Code of Administrative Procedure. The impact
of different sources of administrative law on social relationships can be illustrated by
examining a case-law of Ukraine.

The aim of this article is to provide scientific analysis of sources of administrative
law and underline their features in Ukrainian case-law. The tasks of the article are as fol-
lowing: to analyze notion and essence of “source of administrative law”, to find out place
of judicial acts in the system of administrative law sources, investigate some problems of
application of sources of administrative law in case law of Ukraine.

2. Notion of the source of administrative law

There are different elements of system of sources of law. This system differs in every
country and legal system. Thus, it’s not possible to mechanically adopt sources of law
of other country without considering characteristics of every country. Among two main
systems of law we should name Anglo-Saxon and Continental system of law. These two
systems have different approaches as to the main source of law which judges use for
judicial cases settlement. In Anglo-Saxon legal system a precedent as a source of law
prevails, while in continental legal system legal acts are traditionally regarded as a main
source of law including the administrative law (Pejovic, 2001; Strauss, 2002).

According to the article 129 of the Constitution of Ukraine judges are independ-
ent and are guided by the rule of law delivering justice (Konstytutsiia Ukrainy, 1996).
Ukraine’s Constitution got that provision only in 2016. Before that judge was supposed
to be guided by law most likely in a strict meaning. New formulation of constitutional
provision is revolutionary for judiciary in Ukraine as it provided constitutional mean for
judges to apply not only legislation but also other sources of law. It was quite weird that
practice of the European Court of Human Rights was defined as a source of law but there
was no constitutional base for doing that. Procedural codes in new edition (2017) also
got broader approach as for sources of law which could be applied by judges including
the Code of administrative proceedings of Ukraine.

Article 7 of the above-mentioned Code deals with sources of law, which are applied
by courts. Although this article regulates only application of the Constitution of Ukraine,
other normative acts and international treaties, which are part of Ukraine’s legislation.
Unfortunately, the article doesn’t provide the possibility for administrative courts to ap-
ply other sources of law, for example case law of the ECHR, decisions and conclusions
of the Constitutional Court of Ukraine, rulings of the Supreme Court etc.

Another problem is that there is no legal act in Ukraine concerning sources of law
including normative acts which would regulate their application by relevant subjects.

Sources of administrative law are most commonly described as forms of external
sighting of administrative norms. Although it should be pointed out that this definition
does not fully reflects all sources which may have or influence on activity of acts which
contain norms of administrative law. Hence, we propose to define sources of admin-
istrative law as a complex of obligatory legal provisions in written act of a competent
subject or subjects, which creates, amends, suspends or abolishes operation of the legal
administrative norm (Reshota, 2016). This definition allows us to include to the system
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of administrative law sources also other obligatory regulators of social relationships of
public administration. It creates grounds for including some acts of judiciary to the sys-
tem of administrative law sources.

3. Judicial acts as sources of administrative law

A question may arise why to include to the system of administrative law sources
which do not contain administrative norms. In this regard it should be pointed out that ju-
dicial decisions do not contain legal norms in Continental law system, but has big influ-
ence on existing legal provisions. Among all judicial decisions or acts of judiciary which
have big impact on administrative norms in Ukraine we should enumerate: decisions
and conclusions of the Constitutional Court of Ukraine, model decisions of the Supreme
Court in administrative cases, decisions on application of legal norms which are held in
rulings of the Supreme Court and judicial decisions of administrative courts (Supreme
Court, appeal administrative courts and district administrative courts) on validity of a
certain regulatory acts or their provisions.

Except that we should not to forget about special place in the system of sources of
administrative law of Ukraine of practice of the European Court of Human Rights. It
should be pointed out that the Law of Ukraine “On execution of decisions and applica-
tion of practice of the European Court of Human Rights” in Article 17 states that Con-
vention and practice of the Court (ECHR) shall be applied as a source of law (Pro vy-
konannia rishen ta zastosuvannia praktyky Yevropeiskoho Sud u z prav liudyny, 2006).
This underline special place of the case law of the European Court of Human Rights as
a source of administrative law, which is established by law. Unfortunately, the Code of
administrative proceedings of Ukraine doesn’t provide legal basis for application of the
practice of European Court of Human Rights as a source of law in the corresponding
article. Thus, this article should be amended and include other sources of law which
courts may apply solving particular cases. In this relationship we should mention that not
a separate decision is recognized as a source of law but practice of the ECHR in general
which includes different decisions which provide stability of the European Convention.
The case law shouldn’t be identified as a separate decision of the court, as the practice
includes a number or judicial decisions which create certain legal positions of the court.

4. Problems of application of sources of administrative law in case law

One of the latest decisions of the Supreme Court shows the importance and meaning
of the European Convention and practice of the European Court of Human Rights. In Su-
preme Court’s ruling of June 20, 2018 in a case no. 514/134/17 it held that appeal court
in the case showed too much formality when applied paragraph 15,5 of the Transitional
provisions of the Civil Procedure Code of Ukraine. This paragraph states that appeals
shall be brought to the court of first instance until new informational system starts to
work. Nevertheless, The Supreme Court held that application of this provision violates
Article 6 of the Convention and principle of reasonable justice (Seryavin and others
v. Ukraine, no. 4909/04, § 58) and principle of proportionality (Postanova Verkhovnoho
Sudu, 2018). This legal position of the Supreme Court has big influence and may be
applied for administrative and commercial cases. In this way, to our opinion, court made
a conclusion how to bypass a law. It is also needed to stress upon the fact that this posi-
tion of the Supreme Court is not obligatory inter partes of this case, but also should be
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applied by other courts until it is amended by the Great Chamber of the Supreme Court.

It should be mentioned that judicial decisions are not intended to regulate social rela-
tionships but to solve the case inter partes. Though often these decisions affect uniden-
tified number of persons who might apply certain legal provision. For example, when
administrative court decides that certain legal act is unlawful it may be recognized as
void and therefore it will lose its validity not only for parties of the case, but for all sub-
jects of law. In this way the administrative court cannot create a new legal rule, but only
abolish legal act or its provisions which contradict to acts, which have higher legal force.

It should be also underlined that not all sources known in theory of law may be re-
garded as sources of administrative law, for example, legal doctrine, legal customs etc.
As these sources may have only additional meaning for a court and parties of the case.
At the same time courts often use these «sources» which do not contain administrative
norms as a legal ground for their decisions. In some cases, they refer to scientific and
practical commentaries on normative acts. For example, in the decision of the judge
of the Volnovasky District Court of Donetsk Oblast of March 11, 2015 in the case no.
221/553/15-p it is stated: “According to Article 173 of the Code of Administrative Of-
fenses (hereinafter referred to as the Code), small-scale hooliganism, that is, inappropri-
ate language in public places and other events which, according to a scientific and practi-
cal commentary to the Code, includes relieve of oneself in public places which violates a
public order” (Postanova suddi Volnovaskoho raionnoho sudu Donetskoi oblasti, 2015).
Although reference to the scientific and practical commentary on the Code is disputable
due to the fact that it does not possess a legal norm, does not extend or complement
the legal regulation. In the above-mentioned example of the judicial decision it is not
even indicated the author or authors and the year of the publication of this commentary.
Therefore, it cannot be used as a source of law and there should be a reference that a
commentary is not a legal ground for the decision, as it can only serve as an additional
information. Judicial doctrine is not a source of administrative law that’s why reference
to the sources of law and other additional sources should be distinguished.

There is another bright example of application of legal doctrine in court’s decision. In
judgment of the Popasnyansk district court of Luhansk region of April 5, 2017 it is stated
that the court considers to appeal to the words of the US Supreme Court judge Steven
Breyer, written in his separate opinion (joined by the President of the Court, John and
Judge Anthony Kennedy) in the case of Petrella v. Metrogoldwyn-Mayer, Inc., et al.”:
“Legal systems contain doctrines that help courts avoid injustice that might have arisen
if the law was applied strictly in each case, regardless of how unusual the circumstanc-
es are. <...> The nature of justice, as Aristotle has noted, is to correct the law when it
is defective because of its universality” (Postanova suddi Popasnianskoho raionnoho
sudu Luhanskoi oblasti, 2017). This, in turn, allowed the judge to reach an ambiguous
conclusion about the possibility of applying administrative penalties smaller than those
provided for in the relevant article of the Code of Ukraine on Administrative Offenses,
even though this Code does not provide possibility to apply “lesser” penalty, than is pro-
vided in the Code. Thus, the judge noted that “it is necessary and sufficient to impose a
more lenient administrative penalty than envisaged in Part 1 of Article 164 of the Code,
namely in the form of a fine of 170,00 UAH with the confiscation of tobacco products”
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(Postanova suddi Popasnianskoho raionnoho sudu Luhanskoi oblasti, 2017). The ref-
erence to a separate opinion of a judge of the Supreme Court of the United States and
Aristotle enriches the above-mentioned court’s decision, but in such a case, it is neces-
sary to distinguish between references to the legal doctrine and the sources of law on the
basis of which the court makes its decision. This requires a better structuring of judicial
decisions. In addition, in the above case it would be appropriate to refer to the practice
of the ECHR, which indicates that in some cases of administrative offenses are criminal
in its nature and fully covered by all guarantees of Article 6 of the Convention for the
Protection of Human Rights and Fundamental Freedoms (for instance, paragraphs 21-22
of the decision in the case “Nadtochii v. Ukraine”, paragraph 33 of the judgment in the
case “Gurepka v. Ukraine”).

Article 246.4.5 of the Code of Administrative proceedings of Ukraine states that dec-
laration of the court’s decisions shall include norms of law, which applied court and
motives for their application. This provision doesn’t provide any ground for courts to use
sources which do not possess norms of law and therefore are not obligatory. That’s why
these additional sources, which have only informational meaning, should be separated
from legal norms, which are held in source of law. Doing so, courts will clarify which
sources they used as a legal ground for their decisions and which sources have only
additional meaning. This has also a practical role as incorrect application of norms of
material law is a ground for a court of appeal instance to abolish a court’s decision fully
or partially. Thus, incorrect application of additional sources which are not sources of
law cannot be a basis for the decision annulment.

5. Conclusions

Analysis of main problems of application of sources of administrative law by Ukrain-
ian courts proves that this issue has not only theoretical but also practical meaning.
Sources of law should be regarded not only as acts which contain norms of administra-
tive law, but also include some judicial decisions which may influence on legislation,
broader its formulation, abolish legal acts or their provisions. This mean that acts of
judiciary should also be considered as sources of administrative law. In some cases,
judicial decisions influence not only inter partes (on parties of the case), but also on
other subjects of law, for example, abolishing normative act. It should be also stressed
that in this way judicial decisions shall correct mistakes and lacunas of legislator or
other bodies of public administration. As for other sources, namely: case law, legal doc-
trine, individual (administrative) acts, legal customs, soft law, administrative contracts
etc., they cannot be included to the system of sources of administrative law in Ukraine.
These “sources” do not have administrative norms and cannot influence on their validity.
Hence these sources may be applied only as additional informative source, which do not
have obligatory meaning for parties and for the court itself. It is proposed to highlight
these additional nonobligatory sources separately from sources of law, applied by courts.
Hence, we should point out that case law does not have the same impact on the legal sys-
tem of Ukraine as a case-law influence on countries of common law system. Despite that,
a convergence of the Romano-Germanic and Anglo-Saxon legal systems, their gradual
approximation, interpenetration allows to combine their distinct features to ensure an
effective protection of human rights in both systems.
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D)KEPEJIA ADMIHICTPATUBHOIO NMPABA: CYA,0BA NMPAKTUKA

Bonoaumup Pewora,

KaHauAar HayK 3 AepXXaBHOIo yrpasJ/liHHS, JOLEHT,

JOLEHT kagenpu aamMiHICTpartuBHOro 1a piHaHCOBOro rpasa
J1bBiBCbKOro HaLioHa/IbHOro YHIBEPCUTETY iMeHi IBaHa dpaHka
reshota@icloud.com

YV cmammi  posensioaromecsi  Oesxi  npobnemu  €y008020 3ACMOCY8aAHHA  Odicepel
aominicmpamusHo2o npasa cyoamu 6 Vkpaini. Busnaueno, wjo 0o Ooxcepen
AOMIHICMPAmMueHo2o npasa 6 YKpaini eapmo 6iOHOCUMU He Juule Npasosi akmu, ujo
Micmsmb aOMIHICMPAMUEHi HOpMU, a il OesIKi aKmu cy0080i 81a0uU, SIKI MOICYMb GNIUSAMU
HA YUHHICIb AOMIHICTIPAMUEHO-NPagogux Hopm. ITiokpeciioemobcs, wo cyo0osa npakmuxa,
AOMIHICMPAMUBHI aKmu, AOMIHICMPAMUBHI 002080PU, NPABOEA OOKMPUHA, NPABOSI 36UHal
ma m’aKe npago me ModiCYmb po32iA0amuch K 0dxcepena aOMiHiCmpamugHoz2o npasa,
OCKINbKUY 80HU He MICMAMb HOPMU AOMIHICMPAMUBHO20 NPABA MA He MOXCYMb 6NIUBAMU
Ha HUX, a omoice, He MOJCYMb BBANICAMUCH 3A2albH00006 a3Kkoeumu. Haeooamuvcs
0esAKi npukaaou cy008oi npaxmuku YKpainu wo0o npobnem 3acmocysamnts odicepen
aominicmpamuenozo npasa. Y pezynomami O00CNIONCEHHA ABMOPOM  3aANPONOHOBAHO
BUCHOBKU U0O0 HEODXIOHOCMI NOOLTY 0Xcepell AOMIHICMPAMUBHO20 NPAsd, SIKI 3aCMOCO8YE
cyo, Ha Odxcepena npasd, NOXiOHI Odjcepena (cy008i pilleHHs), a MAKodc Oxcepend
NePEeKOHAUBO20 XAPAKMEPY, WO MAaromy auute iHpopmamusHe, 000amKo8e 3HAYEHHs.

KurouoBi ciioBa: ajMiHiCTpaTuBHE IPaBO, JUKEPETIO aIMIiHICTPATHBHOIO NpaBa, CyJOBE
3aCTOCYBaHHs, IPaBOBa HOPMa, CY0Ba MTPAKTHKA.
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CYB’€EKTHU IYBJIYHOI'O AAMIHICTPYBAHHS

V]IK 342.95

CYTHICTb AAMIHICTPATUBHOI'O PO3CYAY
B AIA/IbHOCTI NYBJIIMHOI ALMIHICTPALIII

my0OniyHa agMiHICTpaLis.

Y emammi oocnioscyromscs gimuusHani ma iHo3eMHi OOKMPUHATbHI NIOX00U 00 CYMHOCMI
AOMIHICMPAmueHo2o po3cydy 8 OisiibHocmi nyoniunoi aominicmpayii. OKpecieno Kio1osi
NOJNLOJHCEHHS W00 NPUPOOU OUCKPEYILIHUX NOBHOBAJICEHb NYONiuHOT adminicmpayii. 3anpo-
NOHOBAHO ABMOPCHKULL NIOXIO OO POZYMIHHS ROHAMMS AOMIHICIMPAMUBHO20 PO3CYOY 8 Oislib-
Hocmi nyoniuHoi adMiHicmpayii, a MaKox#c HaA8e0eHo 1020 KAYO08I O3HAKU.

Ki1ro4oBi ciioBa: ajMiHICTpaTHBHUI pO3CY/, JTUCKPEIIiiiHI TOBHOBAYKCHHS, aBTOHOMIsl BOJII,

OmensH

BikTopis OnekcaHapiBHa,
acnipanm xagpeopu
AOMIHICIMPamMueHO20

ma MumHo20 npasa
Yuisepcumemy mummnoi
cnpasu ma QiHancie
viktory _omelian@ukr.net

1. Beryn

Xoua Jiana3oH MOXIJIUBOCTEH cy0’ ekTiB myOniuHOT agmi-
HicTpaIii 3a3BU4ail 00MEXKYETHCS TPUITHCAMU 3aKOHOIABYOT
0a3u JeprkaBH, OJTHAK iX PILIEHHS HE 3aBXIH JEeTEPMIHOBaH1
BUMOTaMH{ 3aKOHY. ICHye HH3Ka BHIAIKiB, KOJTH 3aKOHOJA-
BEI[b [[IIECIIPSIMOBAHO 3aJIHIIIA€ BiIKPUTUM ITUTAHHS IIPO TE,
SK caMe JIIATH YIOBHOBaXXCHOMY CyO’€KTY B IE€BHIN CHUTYya-
uii. 3a3HaueHe € MPOsIBOM MOXKJIMBOCTI OOUpAaTH, MPOSIBOM
npaBa cy0’e€KkTa myOJIiYHOIT aIMiHICTpaIlil Ha aIMiHICTPaTHB-
HU# po3cyn. BoxHowac, He3Bakalouu Ha Te, IO Iei mpaBo-
BHUW IHCTUTYT TIOBCSKYAC BUKOPHUCTOBYETHCS B JISUTBHOCTI
cy0’exTiB myOniyHOI anMiHicTpaii, Horo nediHinig Ta 3MicT
JIOC1 HEe MarOTh YiTKOTO 00pa3y Hi B HayIli aIMiHICTPaTUBHO-
O MpaBa, Hi B IPaKTHUIIi IPaBO3acTOCYBaHHS, Hi, 3pEIITOI0, Y
TEKCTax HOPMAaTHBHO-TIPABOBHX aKTiB. Bapro akueHTyBaTn
yBary Ha TOMY, 110 3JIOBXXHBAHHS TUCKPELifHIMHU ITOBHOBA-
JKCHHSIMH Ma€ JIATCHTHHH XapakTep Ta € He HACTUIBKHU Bil-
KPUTHUM JUIA 3arajlbHOTO OayeHHs, K y CUTYyallil peanizamii
OpraHoM IyOJIYHOT aJIMiHICTpaIlil IPSIMUX MPHUIKCIB 3aK0-
HOJIaBCTBA JIEP>KaBH.

3 onsAay Ha OKpEclIeHe JTOCIHIDKEHHS MOHSTTSA Ta 3Mi-
CTy aJMIHICTPATHBHOTO PO3CYIYy A€ 3MOTY BHU3HAYUTHCS 3
THM, 1[0 CaMe MOXXHA Ha3BaTW 3aKOHHUM 1 CIPaBEIIUBUM
0OMEKCHHSIM TIpaB Ta CBOOO JIFOJIMHU i IPOMAJITHIHA, I0pU-
JMUYHUX 0Ci0 Ta IHIMMX 3alliKaBlIeHUX Cy0’€KTIB y Imporeci
OpUNHATTS pillleHHs Cy0’€KTOM MyOmiuHOI ajaMiHicTparii.
JlocTipKeHHSI TOHSITTS Ta 3MICTY aMiHICTPAaTHBHOTO PO3CY-
Iy Ma€ 3HayHy I[IHHICTh Y CBITJIi BIIPOBAKEHHS 3arajlbHUX
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TEHACHLIN IryMaHi3auii i JeMoKpaTu3alii paBoBOi CUCTEMH JIEP’KaBH, a TAKOXK MOKpa-
IIEHHS XKHUTTS OKPEMO B3STHX TPOMAJISTH 1 CYCHITECTBA 3aTaJIOM.

JloCTiPKEHHEO TIOHATTS aMIHICTPATUBHOTO PO3CYTY MPUCBITHIN CBOT HAYKOBI TIpa-
Il Taki BITYM3HSHI ¥ pociiickki BUeHi, sik B.b. Asep’sroB, H.A. baamku, O.M. ban-
nypka, JI.H. Baxpax, B.M. bessenko, I.I1. l'onocuiuenko, M.K. 3akypin, JI.B. Koab,
I.b. Komniymiko, A.IT. Kopenes, O.C. Jlaroga, B.B. Jlazapes, C.A. Pe3anos, H.I'. Canine-
Ba, FO.I1. Conogeii, B.I1. Tumonryk, M.M. Tumienko ta inmr. CyTTeEBUM € BHECOK TaKOXK
IHO3EMHHX aBTOPIB, Takux K A. bapak, I. Bpeban, C. Mixankocki, JI. Mimo, A. Cakc,
I1. Cesnesiy, I Xapr.

BonmHoyac BapTo KOHCTATyBaTH, 1110 JIOTETIEP Y MPABOBIH TOKTpUHI YKpaiHu He Oyiio
c(hopMOBaHO €JJMHUMN TIIXi1 IO BU3HAYCHHS TIOHATTS aIMiHICTPATUBHOTO PO3CYIY B JIi-
SITBHOCTI IMyOmiyHOi anMiHicTpalii. BiicyTHICTh €THOCTI Ha TEOPETUYHOMY DiBHI 3y-
MOBITIO€ BiJICyTHICTh HaJIS)KHUX 3aKOHOAABYMX 1HILIATHB, SKI CIPHUAIOTH MOAOJAHHIO
KOPYIILIT TiJ] Yac 3aCTOCYBaHHS aAMiHICTpaTUBHOTO po3cyay. JociinHuku y chepi aami-
HICTPaTUBHOTO MPaBa MPUALIIIN IPOOIeMi HEOOMEKEHOTO aIMIHICTPAaTHBHOTO PO3CYILY
HEIOCTAaTHRO yBard, IO MPU3BEIIO 10 BiJICYTHOCTI CYTTEBHUX 3MiH B aHTHKOPYIIIHHOMY
3aKOHOJ/IaBCTBI Ta JI0 CBABLLIS TIOCAJIOBUX OCIO OpraHiB IMyOIiYyHOI aJIMiHICTpaIlii.

Memoro cmammi € OCIIHPKEHHS BITYN3HIHUX Ta 1HO3EMHUX JIOKTPUHAIBHUX IT1IXO0-
JiB 0 CYTHOCTI aJMiHICTPAaTUBHOTO PO3CYAY B AiSUTBHOCTI MyOnidHOI agMiHicTpariii Ta
HaBeJICHHS! KOHKPETHUX BUCHOBKIB.

2. KoncTuTyuiiiHi 3acaam aaMiHiCTPaTHBHOTO PO3CYLy

3aranom mpaBoBHI MOPSIOK B YKpaiHi IPYHTY€EThCS HA 3acajax, BIAMOBIIHO 0 SIKIX
HIXTO HE MOXKe OyTH NMPUMYIICHHH pOOUTH Te, M0 HE IepedadyeHo 3aKOHOIABCTBOM
(dqactuna 1 crarti 19 Koncrutynii Ykpainu). 3a3HaueHe mojioxeHHss OCHOBHOTO 3aKOHY
VYKpaiHu Ma€ Ha MeTi BCTAHOBUTH 3arajbHE MPAaBHJIO UL BCiX CyO’€KTiB MPaBOBiIHO-
CHH Ha TEepUTOpii JeprkaBy, BIAMOBIAHO O MPUMIKCY SKOTO BHKIIOUYHO Ha PiBHI 3aKo0-
HY MOXYTb OyTH BCTAQHOBJIEHI 00OOB’SI3KOB1 JUIsl BTIJICHHS B JKUTTS MOJCII MOBEIIHKH.
Boanouac cy6’extu myoOniuHoi aaMiHicTpallii, Malo4u MPaBo i MOBHOBAKEHHSI BIaIHO
KepyBaTH MOBEIIHKOIO 1HIIAX 0Ci0, TOAaTKOBO OOMEKEHI TIOJIOKCHHSIM YaCTHHU 2 CTaT-
Ti 19 Koncrurymii Vkpainu, ne BCTaHOBJICHO, IO OPTaHH JEPXKABHOI BN Ta OPTaHH
MICIICBOTO CAMOBPSITyBaHHSI, iX IMOCaI0BI 0cOOM 3000B’A3aHi isITH JIMIIIE HA MIiACTaBl, Y
MeXax MOBHOBAXKEHb 1 B C1I0OCi0, 110 nependadeHi KonctuTyiiiero Ta 3akoHamMu YKpaiHu.
Binrak cy6’extn myOniqHOi agMiHicTpamii 3000B’s13aHi AisSTH (2 TaKOX yTPHUMYBATHChH
BiJ Ailf, mpuiiMaTy pilieHHs), Mo-Teplle, JUIIE SKIIO 1ie BcTaHoBIeHo KoncTuryniero i
3aKOHaMHU YKpaiHW; MO-Apyre, SKUI0 B HUX € BIAMOBIJHI MOBHOB)XEHHS Ta JisIbHICTH
cy0’ekTa myOIiYHOT aJMIiHICTpaIllii He BUXOIUTh 3a iX MEXKIi; MO-TPETE, Y BCTAHOBICHUN
KoHcTuTyIIi€r0 9H 3aKOHOM YKpaiHH cIocio.

3. EBoutioniisi HayKoBOi IYMKH I10/10 CYTHOCTi aIMiHICTPATUBHOI0 Po3Ccy1y

[TousiTTs po3cymy B mpaBi B HOTO 3arajJbHOMY 3HA4CHHI Movano (opmyBaTHCs JaB-
HO. BogHOuac BOHO icHYBajo 37e01IBIIOT0 HA PiBHI 3aralbHO3PO3YyMITIOTO SIBHIIA, SKE
ICHy€ B MOBCSIKACHHOMY XWTTi CyCIiJIbCTBA Ta BIaaU B HboMY. [IpOHUKHEHHS TepMiHa
«po3CyI» y JiTeparypy, OB s3aHy 3 HAyKOIO YNpaBIiHHS Ta Mpasa, BiaOygocs Ie 3a
gaciB aHTHYHOCTI. OTHAK JOCIIIKCHHS, Y IKAX KATEropis «aIMiHICTpaTHBHUI PO3CYI»
MIOCTAE SIK TIPEMET, TIOYAITN 3’ IBJISITUCS JIUIIE HEemoaBHO (AHTpotoB, 1995).
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VY IOMO3UTUBICTCHKUI MEPio]] TIIyMAYCHHS KaTeropii «po3cymy y IPYHTOBHHX Ipa-
51X, TIPUCBSYCHUX [ILOMY SIBHIY, BiJCYTHI. 3a3BHYAil 1€ MTOHATTS TPAILUIIETHCS B PO-
00Tax, MPHUCBIUYCHUX PO3MILIAY TOTO UM IHIIOTO MOJITHKO-IPABOBOTO IUTAHHS, SKE B
MTOBCSIKICHHOMY KHTTI (DaKTUYIHO OyJ10 1MOB’si3aHe 13 UM noHATTsM. Tak, 111.-JI. MoHTe-
CK’€ 3a3HAUaB, IO CBIT PO3YMHHUX iCTOT IIIe HE KEPYETHCS 3 TAKOIO JJOCKOHAIIICTIO, SIK CBIT
(13u4HUH, OCKIJIBKH B HBOTO XOU 1 € 3aKOHH, SIKi 32 CBOEIO MPUPOJOI0 € HE3MIHHUMH,
MPOTE BiH HE AOTPUMYETHCS iX 13 TIEIO K MOCTIMHICTIO, 3 AKOIO CBIT (PI3UYHUN OTPH-
MY€EThCS CBOIX 3aKOHIB. [[pH4rHA FOTO TOJIAATAE B TOMY, IO OKPEMi PO3yMHI iCTOTH 3a
CBOEIO TIPUPOIIOI0 OOMEKEHI, 2 TOMY CXMJIBHI IO TIOMIUIKH; 3 IHIIOTO OOKY, 1€ BIaCTHBO
M depe3 1X IpUpoLy AisITH Ha BIACHUN po3cyl. ToMy BOHH HE TOTPUMYIOTHCS CBOIX I10-
YaTKOBHX 3aKOHIB Ta HABITh THM 3aKOHAM, 5IKi CTBOPWIIH JUI ce0e, BOHH ITiIKOPSIFOThCS
He 3aBkan (Monteck’e, 1970). Takum unHOM, KOPiHb HEBUKOHAHHSI 3aKOHIB, HA TyMKY
¢inococda, 6epe MOUATOK B IHTENEKTYaIbHO-BOJIBOBII NMPUPO/AI XKUBOT iICTOTH, TOMY Taki
BIIXMJICHHS IOYMHAIOTHCS B PO3CYi )KMBOT icTOTH. L1 po3ayMu 1al0Th HaM MOMKJIMBICTb
CTBEPIUKYBATH, IO PO3CYI SIK SBUIIE IIPABOBOTO ITOPSAKY Ma€ CBOIM BHTOKOM JTFONICHKY
MIpUpPOIy Ta Oe3IMoCepenHbO BT Hel 3aIeKUTh.

I3 boro MpuBOY BUAATHHUH pociiicbkuit anminicTpatuBicT FO.A. TixoMipoB nuie,
0 aIMIHICTPATUBHUMA PO3CY € aKTHBHUM TIPOSIBOM Cy0’€KTHBHOTO (pakTopa B mporieci
paBOTBOPYOCTI Ta mpaBo3actocyBaHHs (Tixomipos, 2006). Binrak BifminieHHS TaKux
MIPAaBOBUX SIBUIL, K aIMIHICTPAaTUBHUN PO3CYH, MPaBO3aCTOCOBHUI PO3CYI, PO3CYH Op-
raHy BJIaJH, BiJl pO3Cyy JIO[eH, AKi MPUIMaloTh BIIaJHO-YIIPABIIHCHK] PILICHHS, MOXKE
MaTy HACIIIIKOM OOMEKEHHsI PO3yMIHHS IITICHOT KapTUHH OYTTSI I[LOTO [IPABOBOTO SBU-
ma. HeMOo)KIIMBO CTBOPUTH JiFOYHI IPABOBHI IHCTUTYT aIMiHICTPaTHBHOTO PO3CYIy, HE
BPaxOBYIOUH BIUTHB Ha HHOTO HOTO JKepelia — IFOACHKOTO PO3yMY, JTIOACHKOI CBITOMOCTI,
Ha SIKi y CBOIO YEpTy BIUIMBAE PiBEHb 11 3arajbHOI i IPaBOBOi OCBIYEHOCTI, CBITOIJISIIHI
Ta MOPAJIbHO-CTUYHI MIEPEKOHAHHS, BHYTPIIIHS JUCIUILIIHA Ta EMOIiHICTb.

AKIIGHTY€EMO yBary Ha TOMY, 1110 caMe B I[bOMY IIOJISiTa€ OCHOBHUI HEAOMIK PO3CYLY
SIK FOPUANKO-TIPUKIIQJHOTO SBUIA. AJDKE HABITh 332 HASIBHOCTI SIKICHOTO HOPMYBaHHS
[BOTO IHCTUTYTY HE MOXKE OyTH TrapaHTOBaHA HOTO NiEBICTh, OCKIIBKH ITPABOBA MIHCHICTD
3aJIC)KHUTH B1JT IICUXIKH JIFOJMHH, SIKa 3]1e01TBIIOr0 TiepeOyBae ITiJ1 3HAYHUM BILTHBOM ITiI-
cBizloMoro. Biarak mocrae HarajgbHE MUATAHHS: YW JIOMUIBLHO JOMYCKATH IO YIIPABIIiH-
CBHKOI JIISUTBHOCTI 0Ci0 13 HECBIIOMOIO, HE3p1JIO YK 1e(hOpMOBaHOK TICHXiKOt0? K110
JIOMYCKaTH, TO SIK BU3HAYNUTH PiBCHb ii HECBIAOMOCTI, He3pijocTi un aedopmoBaHoCTI?
3a3HaueHe MUTAHHS B YMOBAX MO3UTUBICTCHKOI 130JIS111{ HE CTABUTHCS, a TOMY 3aCTOCY-
BaHHS IHCTUTYTY aIMiHICTPaTHBHOTO PO3CYIY SIK «YHUCTOTO» IPABOBOTO SBUINA HECE B
co0i HeOe3meKy pyiHyBaHHs IOBIpH J0 BIIaJIH, a B TNIOOATBFHUX MaclITabax — pyHHyBaH-
Hs CYCHUIBHOTO YCTPOIO Ta IMB1ITI3AIlIT.

Baromy pois y po3po0OiieHHI IpaBoOBOT KOHIIETIIIT pO3CYLy BiirpaB HiIMEIbKHH (i0-
co¢ I'B.®. I'erens. Bin po3misaaB KaTeropito po3cymay B KOHTEKCTI 3aCTOCYBaHHS IpaBa
opranamu Biaju. [Ipu 1bOMy 3aCTOCYBaHHS MpaBa PO3MIIAIAETHCS HE K 3aCTOCYBaHHS
MpaBa 3arajoMm, a siK 3aCTOCYBaHHS MPaBa «I0 KOHKPETHOTO BUMAJIKY», 13 YOTO MOCTAE,
[0 BUKOHAHHS 11i€i (QYHKIIIT MOKIaJaeThCsl Ha KOHKPETHO BU3HAYCHE KOJIO YPSIOBUX
oprasiB. [Ipu 11bOMY BUKOPHUCTAHHS aJIMIHICTPATHBHOTO PO3CYIy B iX JISUTBHOCTI € He-
MUHYYUAM Ta BHXOTUTH i3 TOTO, IO TIPABO MICTHUTH JIUIIE 3araibHi MEXi I HOTO 3a-
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CTOCYBaHHs. MUCIIUTENb MMUCAB, 0 «BU3HAYCHICTH IMOHSATTS BKA3y€ JIMIIE HA 3araibHy
MEKY, YCepPEIHHI KO IIe BiIOYBA€THCS KOJMBAHHS B TY UH 1HITY CTOPOHYY», TOMY UIS
3aCTOCYBaHHS IIPaBa I KOJIMBAHH Ma€e OyTH MPUITHHEHE, YHACIIIOK YOTO B 3a3HAYCHUX
MeXax 3’SBISIETHCS BUIIAJKOBE Ta «HA BIIACHE TiepekoHaHHs» pimeHHs ([erens, 1990).
Taka BUTIaKOBICTD 1 Cy0 €KTHBHICTH Yy TerelTiBCHKOMY OaueHHI MPaBoOBOi JIHCHOCTI 3y-
MOBJICHA TUM, II[0 3aKOH, Ha HOTO TYMKY, 3aBX/H € 3arajbHOI0 HOPMOIO, SIKa 3aCTOCOBY-
€THCSL 10 OKPEMOT0 BUITAJIKY, @ HAJJICHUH BIaI010 Cy0’€KT He € 3alliKaBIE€HOI0 0CO00I0,
OCKIJIBKH BHOIp HOTO Ha If0 MOCaay 3aJIe)KUTh BiJl BUITAKY.

Onwcyroun Miclie aJMiHICTPaTHBHOTO PO3CYIy B MOBCSKICHHOMY JKHTTI Pocificbkoi
imnepii, npodecop H.I. Jlazapercbkuii 3a3Ha4aB: «Hara Ha KO)KHOMY KpOITi BiT4yTHA 3a-
JISKHICTh BiJl aJIMiHICTPaTHBHOTO PO3CYy € XBOPOOOIO, sIKa INTMOOKO BKOPIHHMJIACS B HAIII
Jiep>kaBHHM opraHizm. <...> HacenenHs cygacHoi Pocii 1ocuTh 6e3MOBHE CTOCOBHO a/IMi-
HicTpauii, BiayBae cebe B 3aJISKHOCTI Bif Hel, 11100 OyTH B 3M031 HaIaTH BEPXOBHIi B1ai
SKy-HeOyb CYTTEBY JIOIIOMOTY B OOpOTHO1 31 CBABULISAM, X04a O Ha HWKHIX PIBHSX BIIaJIH.
<...> UuHHe Halle MpaBo CTABUTHCS B 3AJICHKHICTD BiJl HIYMM HE 0OMEKEHOTO PO3CYIy all-
MiHICTpallii B 33JI0BOJICHHI JKUTTEBUX MOTPeO Jiromuamy» (JIazapechkuii, 1900). Tomy BapTo
3pOOHTH BUCHOBOK IIPO Te, 110 aJIMIHICTPATUBHHUN PO3CY/L, 5K 1 Oy/Ib-sIKE SIBUIIIE JIIHCHOCTI,
y PI3HMX YMOBaX CBOTO iCHYBaHHS MOXKC SIK CIPHSATH PO3BUTKY IMO3UTHBHHX TCHACHIIIH
y SKHTTI CyCHIJIbCTBA, TAaK 1 HETAaTUBHO BIUIMBATH HA HBOTO; MPH IIbOMY BCE 3aJIECKUTD Bif
MHCTEITBA HOro BUKOPUCTAHHS K 3aKOHOJIABLIEM Y MPOIIECi YHOPMYBAHHS LIOTO THCTUTY-
Ty, TaK 1 OpraHOM aJMiHICTpaLii B IPOLEC] 3aCTOCYBaHHSI HOPM JI0 KOHKPETHOTO BUIIAIKY
JKHTTS 3 METOIO HaJJaHHsI OLTBIIOT IIPAaBOBOT BU3HAYCHOCTI CYCITUTHHIM BiTHOCHHAM.

3aranom y Haymi mpaBa Ha MOYaTKy XX CT. MiIXiT 10 PO3YMIHHS IMOHATTS «PO3CYI»
yke OyB copmoBaHwmid. Sk 3a3HauaB A.D. €BTiXi€B, pO3CYI 3arajioM y IOPUCIPYACHIT
€ SIBUIIEM, MTPOTHIICKHUM JIO JIiSUTBHOCTI, 3ACHOBaHil Ha CrieniajibHii MpaBOBii HOPMI.
Bin mae Micrie B pi3HHX cepax KUTTS AepKaBH: y chepi 3aKOHOIABCTBA, CYIy, aIMiHi-
crpauii. OqHaK y KOXKHIi 31 cep BiH Mae CBiil OCOOMUBUII XapakTep Ta JIOMyCKAEThCs
B pi3HuX Mexax. [Ipu 1pomy, Ik 3a3Hayae aBTOp, PO3CYH aaMiHICTpalii B JiTeparypi
aIMIHICTPATHBHOTO TpaBa € OCOOIMBO BKKUM IMUTAHHSIM 5K 32 CBOIM XapaKTepOM, TaK
i 32 BU3HAUEHHAM MK, y AKHX BiH JONyCKA€ThCs. MOro Ha3MBAKOTH «IHSABOIBCHKHM
nuTaHHIM» (questio diabolica) y Himenpkiit miteparypi (€Btixies, 1910). Cnpasui, BH-
KOPUCTaHHS PO3CY/y MpUTaMaHHe BCiM chepam ropuctpyaeHiii. OcoOImBo SCKpaBo BH-
pa’keHe BUKOPHCTAHHS PO3CYAy B IPOLECi CTBOPEHHSI 3aKOHIB, KOJIN 3aKOHOJABEIL Oepe
JI0 yBaru Oibllie CyCHiJIbHI BiIHOCHHH, sIKi BIH Ma€ HaMip yperyiaroBaTH HOPMATHBHO,
HIXK 1HII1 HOPMAaTHUBHI aKTH, 110 AisJIH 10 LHOTO.

BopaHouac TsoKiHHS Biagu 10 11 abcomroT3anii i 0€3KOHTPOIBHOCTI BIUTMHYJIO Ha
HayKy npaBa. Sk 3a3HauaB A.D. €BTixieB, Oyiia po3po0iieHa KOHIICIIIiS TOILTY aAMiHi-
CTpallii Ha «IUCTY (IUCKPEIiHY )» Ta «CIIPHY» 32 KPUTEPIEM HAIBHOCTI 3aKOHOJIABUOTO
BPETYIIOBaHHS X AisTbHOCTI. [lepmmii Bua agMiHicTpamii po3mIsAaBcs K 0COOTHBHIA
BUJ Cy0’€KTHBHOTO MpaBa aaMiHicTpamii. Y Horo mexax aaMiHicTpamis He Oymna 3B’s-
3aHa 3aKOHaMM, BBaXKajacsd aBTOHOMHHM TOCTofapeM. Y BiIHOCHHAX 3 1HIMBITYyMOM
aJMIHICTpAIlisl po3IIsiIaacs K JUCKPEIiitHa Blaja, a iHAUBIIYyM 00 HEl — JIUIIE SIK
oco0a, sika MPOCUTH, TOOTO SIK 0co0a, 110 Mae IHTEpeC B aIMIHICTPATHBHIN cdepi, OTHAK
HE Mae TpaBa BUMarary Bij aJMiHICTpaIlii 3aJTOBOJICHHS IIbOTO IHTEpECY.
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Jpyruii BUI aaMiHICTpalLlii CyBOPO PEryIIOBAaBCs 3aKOHAMHU, a 1X BUKOHAHHS LIS aJI-
MIHICTpAaIlii MaJIo Mepiioyeprore 3HadeHHs. el Bua agmiHicTpallii MaB 37e¢01IbIIOro
CyIoBHil XapakTep — e OyB pO3IIIS CKapT, BUKJIUKAHUX CYTHUKAMH MUK «IHCTOIO» ajI-
MIHICTpAIII€I0, KOJIM BOHA BUXOIMUTH 32 CBOT MEXi, Ta IPUBATHOK 0CO00I0, MiXk 1HTEpe-
COM MPUBATHUM i CyCHiIbHUM. BoqHOUAC MUTaHHS BU3HAYCHHS MEK MK [IUMHU BUIAMU
azMiHicTpalii 0cTaTo4YHO Tak i He Oyino BupimeHe (€Brixies, 1910). 3aranom 3a3HaueHa
MOJIeTIh aIMiHICTpaIlil 3 11 YMOBHUM IOJIIIIOM Ha «IUCKPEIIHHY» Ta «BPETYILOBAHY HOP-
MaTUBHOY» iCHY€ Ha IpaKTHI HUHI. BomHouac cdepa AuCKpeIil mopa3y cTae MEHIIOK
gepe3 ii MOCTiiHE BPETYIIOBAHHS SIK IIUIIXOM 3aKOHOTBOPECHHS, TaK i B MpOIIEC] Mmia3a-
KOHHOT HOPMOTBOPYOCTI.

4. CyyacHi JOKTPUHAJbHI MiIX0AW 10 PO3YMiHHSI CYTHOCTi aJIMiHiCTPaTUBHOIO
poscyay

JILA. MinkeBuu 3BepTae yBary Ha Te, IIO iJ{ 9ac MPUIHATTS yHpaBIiHCBKOTO pi-
LIeHHS Ha BJIACHUI pO3CYJ OpraHy MO)Ke HaJaBaTHUCs CBOOOJA B OLIHII FOPUIUYHOTO
(axTy (FOPUIUYHOTO CKIIAAY), IO Ma€ HACIIIKOM BUHHKHEHHS, 3MiHY YU TPUITHHCHHS
MPaBOBITHOCHH (CBOOOA IIOJI0 BU3HAHHS FOPUIMYHOTO (hakTy) abo BHOIp OfHI€ET 3 1e-
KUTbKOX (hOpM pearyBaHHs Ha Ied OpUIUIHUN (akT (cBoOOma BUOOPY BapiaHTIB Jil).
Jlitoun Ha BIIaCHUI PO3CYy/, OPraH BUKOHABUYOI BIIaJIM Ma€ MPaBO CAMOCTIHHO O00MpaTH
Mipy MmyOJIi9HO-IIPAaBOBOTO BIUIMBY, IO 3aCTOCOBYETHCS IO I'POMAJSH Ta OpraHizallii,
(opMy peatizalii CBOiX MOBHOBaXEHb, CIIOCIO, MOPSAAOK 1 CTPOK BUKOHAHHS yNPaBIiH-
CBKOTO pimieHHs. Mexi aAMiHICTpaTUBHOIO po3cyady, Ha nepexkoHaHHs JI.A. MinkeBuy,
€ BCTAHOBJICHIMH B HOPMAaTUBHHX aKTaX UM IHIIHUX JPKEpeliaX Ipasa; e BUJI IPaBOBOTO
00MeXEHHS, 1[0 BI3HAYAE KOPAOHH, ¥ MEKaX SKHX Cy0’€KT aIMiHICTPATUBHOTO PO3CYIY
Ma€ MOXKJIFBICTh BOJILOBOTO BHOOPY JJISI ONITUMATIBHOTO BUPIMICHHS IOPHIMIHOTO ITH-
taHHsg (Minkesnd, 2015). Mexi po3cyay TOBHHHI BU3HAYATHCS YiTKO i HEBO3HAYHO Ta
OpTaHiIvHO BIUTITATHCS B TEKCT HOPMAaTHBHOTO aKTa.

3 BUMOTOI0 BCTAHOBJIIOBATHU YiTKi MEXi aIMiHICTPaTUBHOTO PO3CY/Ly TAKOXK BUCTYIA€
3acHOBHHUK CapaToBCHKOI LIKOJNK aJMiHICTpaTUBHOTO Mpasa, mpodecop B.M. MaHOXiH.
ABTOp TOXOIHUTH BICHOBKY, IIIO PO3CYX Y cepi nepKaBHOI AisTIBHOCTI € OJHHUM i3 3aC0-
0iB BUKOHAHHS JICPKABHUMH OpPTaHAMH ITTOKJIAICHNX Ha HHUX ITOBHOBaXKCHb (MaHOXIH,
1990). BogHouac npaBo mpuiiMary pillleHHs Ha BJIACHUH po3cyil 0e3 HasIBHOCTI BCTAHOB-
JICHUX 3aKOHOM OOMEKCHb, Ha JYMKY aBTOPA, € HETAaTUBHHUM SIBHIIEM, SIKE TIPH3BOAUTD
JI0 CBaBi/UIS 3 OOKY OpraHiB YIpPaBIiHHSL.

€.A. YabaH BU3HAYa€ aJMiHICTPaTUBHUI PO3CY/ SIK BUJ] MPABO3aCTOCOBHOTO PO3CY-
Iy, IKAH sBJIsIE COOO0 BUIBHUIN BUOIp YIIOBHOBAXXEHUM OPTaHOM JIEPYKABHOTO UM MYHi-
[UITAaJTBHOTO YIIPABIIHHS B 0c001 HOTO TOCaI0BOT 0COOM MOXKITBOI B MaiiOy THHOMY TIpa-
BOMIpHOI TIOBE/IHKH, (PaKTHYHOK OCHOBOIO SIKOT € (DAaKTOPH HABKOJMIIHBLOI JIHCHOCTI,
3aCHOBAHOT Ha JUCKpPEIiitHii crenudimi AisUTbHOCTI IIUX OPTaHiB Ta METOJIIB ITPABOBOTO
perynoBaHHS TyOIiTHO-TIPAaBOBHX BiTHOCHH Yy MEKaX IMPABOBOTO PETYIIOBAHHS MyOmid-
HO-TIpaBOBUX BijHOCHH (Yaban, 2013).

B.1. PeMHBOB pO3IIsi/1aB MOHATTS JUCKPELIHHIX MOBHOBAXKEHB SIK MPABO OpraHy Aep-
YKaBHOTO YIIPABJIIHHS IPUIMATH PIllICHHs HA BIACHUU PO3Cyl. ABTOp HE JIa€ BiIIIOBIIb
IIOJI0 CYTHOCTI CaMOT0 MOHSATTS «po3cym». [IpoBeneHe HUM JTOCIIIKSHHS 1a€ MiICTaBH
BBa)KaTH, IO OOCST JAUCKPEIIITHUX MOBHOBaKEHb 3MEHIIYETHCS 3BEPXY TOHU3Y, SKIIO
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PO3IVISIIATH OPTaHK BUKOHABYOI BJIa ¥ B IX BEPTUKAILHOMY IiAMOPsAKyBaHHI. Taka TeH-
JICHIIisI TTOB’sI3aHa 3 KUTBKICHOIO XapaKTEPUCTHKOIO (BYHKITIH, K1 OKJIAAal0Th Ha OpPTaH:
YUM BHINE B aJMIHICTPAaTUBHIN iepapxil mepeOyBae opraH, THM OULIBIIE TTOBHOBAYKCHD
BiH BUKOHYE, a OT)Ke, 1 HEOOXIJIHICTh 3aCTOCYBaHHS aJMiHICTPATUBHOTO PO3CY/IY B HHOTO
€ Bunioro (PemupoB, 1979). BbadaeTbcs, 1m0 11e TBEPHKCHHS € CYMHIBHUM 3 OISy Ha
Te, 1[0 OPTaH BUKOHABYOI BIA BUIIOTO PiBHS MEHIIIOO MipOIO MOB’A3aHU 13 BUPIIIEH-
HSIM KOHKPETHHUX CIIpaB, a Oijiblie 3a0e3neuye 3arajibHe PerylioBaHHS CYCHUIbHUX Bij-
HOcHH. Biarak ioro poscyn mepebyBae Oubine y cdepi mia3aKoHHOI HOPMOTBOPYOCTI,
HIX y cdepl IPUAHSITTS aJIMiHICTPATHBHOTO PIIICHHS.

3HauHy KUTBKICTh JIOCTIDKEHB MPOOIeM pO3CYy B 3apyOiXKHINM IOPUCTIPYISHINIT 3/Tic-
HUB amepuKaHCchkuii HaykoBellb K.K. JleBic. Y4eHuit mpoBoauB 31€01IbII0TO TPUKIIAIHI
JOCIHIKEHHS aIMIHICTPATHBHOTO PO3CYAY Ta HE MaB Ha MeTi (pOpMyBaHHS MEBHOI TeOpii
aJIMIHICTPaTUBHOTO PO3Cyy. BiH BU3HAYMB JOCUTH O6arato mpoOJeMHUX MHUTaHb, SKi CTO-
cyloThcs poscyny B topuctpyaeHiii. Tak, K.K. [leBic po3misiiae poscyn sSiK HEBil eMHY
YaCTHHY CHCTEMH MPABOCYIII IEPSIOBUX HAPOIIB CBITY. TOMy IIEHTpaTbHUM MTUTAHHSIM,
SKOMY BiH TIPUIUIIE yBary, € MATAHHSI HE MO Te, SIK B3araji BUKIIOYHTH PO3CYI, a Mo
T€, SIKIM YMHOM MOYKHA ITiIBUIIUTH PiBEHb PO3CYIY i Yac IMPaB03acTOCyBaHHS II0CATI0-
BUMH ocobamu opraiB myoniunoi Bnaau ([esic, 1976). 3a3HaueHa MeTa BU3HAYa€ KOJIO
po0IieM, SIKMM MTPUCBSIYYE CBOIO POOOTY aBTOP: OOMEKEHHsI MpeIMeTa PO3Cyy, PopMy-
JIOBaHHS Woro JediHilii, BU3HAYSHHS METO/IB JOCHIDKEHHS, OpraHi3allisi HeoOXiTHOCTi
Ta MOXKJIMBOCTI KOHTPOITIO PO3CY/LY, IIPOIO3HLIiSi KOHKPETHUX 3aC001B 1100 PETyIIOBaHHS
poscyay Tomro. K.K. Jleic copmyroBaB CBOIO TO3UIIIIO M0N0 CYTHOCTI po3eymy: «[loca-
JI0Ba 0coba Mae MpaBo PO3CyIy KOKHOTO pa3y, Kou epeKTHBHI MeXi 1Oro TOBHOBaKECHb
3aJTMIIAOTH HOTO BUTBHUM Y 3[IHCHEHHI BUOOPY MK MOXKITMBUMH HAIPABICHHSAMH Jii 9H
oesmisutbHOCTIY ([leBic, 1976). AKIIEHT poOUThCS Ha TOMY, IO JJIsl TOTO, MO0 Oyia cBO-
6oma aAMIHICTPaTHBHOTO PO3CYAY, HOBHHHI ICHYBAaTH YiTKi MeXi Ii€l cBoOomu y dopmi
JIaKOHIYHO c(hopMOBaHHUX 1 3a0e3nedeHnX (PaKTUIHUMH MOKITUBOCTSIMU TIOBHOBA)KEHb.

OnHUM 13 HAMOUTBIN I[IKABUX €TUMOJIOTIYHO CHPSMOBAaHUX JOCIIPKEHb PO3CYyly €
pobota amepukancbkoro HaykoBis [.E. TlemiHcki, sSIKWiA TOXOIUTH BUCHOBKIB, IO € IIPO-
tunexxaumu aymii K.K. lepica. Linnicts poOit I.E. [leniHcki nonsrae B ToMy, o0 BiH
PO3pOOWB BIIACHUI METOJOIOTTUHHH IMiXi]] IO TOCIIPKEHHS IBOTO sBHINA. KIltouoBoro
TE3010 OCTAHHBOTO € Te, IO «PO3CYJl BUKIIOYHO Ta MPOCTO JIOPIBHIOE PO3XOKEHHIO B
PIMICHHSX, SIKi JOCIITHUK HE B 3M031 MOsICHUTNY. [Ipn boMy BUEHHI 3BepTae yBary Ha
Te, 10 OyAb-sIKe PO3YMiHHS MOHSTTS aAMIHICTPATUBHOTO PO3CY/Y 3aJICKUTh Bifl CY0 €K-
THUBHOTO Oa4€HHS JAOCIIJKEHHS (PENATUBI3MY). 3 OISy Ha 1€ aBTOP NPOMOHYE 3MiHU-
TH MiJIX1]T TOCHIHKEHHS: IEPEUTH BiJT TO3UTUBI3MY («(aKTh roBopsTh cami 3a cebe») 110
EMITIPUYHOTO pealtizMy (Teopii CiuparoThes Ha (PaKTH, SKi Y CBOIO Uepry CIIUPAIOThCS Ha
«IPUMXHU BUMIPIOBaHHS» 1MX (PakTiB). ABTOp KOHCTaTye: «Cepel] THX 13 Hac, XTO CTOITh
Ha MMO3UIIiT PO3MIUPEHHS CBOOOIH JFOJICHKOTO BUOOPY — pealizallii BUTbHOT BOJIi, — PiJIKO
BU3HAETHCSI, IO TOCIII/HKEHHS MOXKE KOHCTPYIOBATHCS TaK, 100 BUSBIISITH B COIIAbHIN
JISUTBHOCT] OLTbIlIe HEMOSCHEHUX PO3XO/KEeHb. 3HAHHS MPO T€, SKUM YHHOM TPYIIi JIF0-
JIei BIAETHCSl 3MEHIIIUTH MIepeI0avyBaHICTh iX TisUTBHOCTI, 3a0e31euye HayKOBY OCHOBY
JUTSI KOHCTPYIOBAHHS i OIIIHKH CTpaTerii COMiaJbHOTO YIIPABIIHHS, SIKi CKOPIIIE PO3IIH-
PIOIOTh, HIX 3BYXKYIOTh IIPOCTIpP JUISI JIFOJICHKOTO BHOOpY. JIJ1sl Hac — MOCHITHUKIB PO3Cy-
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Jly — Y TaKOMY pa3i BayKJIMBO BU3HATH, 1110 ICHYBaHHS PO3CYLy CIMPAETHCSA BUKIIOYHO Ha
Te, SKUM YHHOM MU Ta 1HIII Horo mociimkyroThy» ([lenmincki, 1984).

He MoxHa He HaBECTH TaKOX IMO3UIIIF0 BUIAATHOTO 13palIbCbKOTO HAYKOBIIS, CYIUII
Bepxosroro cyny I3painto A. bapaka, siknii pe3toMyBaB, 110 PO3CYJI Tepenodadae HasiB-
HICTh MIpaBa Ta CBOOOIM BUOOPY 13 4MCIa 3aKOHHUX allbTepHaTuB. ToOTO po3cyn icHye
BUKJIIOYHO TaM, Ji¢ icHye cepa, y AKiif mpaBoMOUHa CTOPOHA BiJIbHA BUOMPATH MiX Pi3-
HUMHU JIOITyCTUMUMU 3aKOHOM BapiaHTaMU MMOBEIIHKHU; SIKIIO Takoi chepu He iCHYE, PO3-
CyI 3HUKA€. YUCHHH BUALISIE «aOCONMIOTHHI PO3CYI», KOJIH HOCIH pO3CyILy MOXE yXBa-
JIUTHU MPAKTUIHO OyNb-sIKe PIIICHHS, SIKe BBaYKA€ HAWKPAIIHM, Ta OOMEKEHHIH pO3Cym»,
KOJIM Cy0’€KTHBHE PIllIeHHs] 0COOH, SIKa BOJIOIE TIPABOM Ha PO3CYJI, OOMEKEHE YMOBAMH
Ta (OPMOIO illICHHS i YMHHUKAMH, SKi HeoOXiaHO Opartu 1o yBaru (A. bapak, 1999).

SIKIIO K 3BEpHYTHCS 10 CY9aCHHX BITUM3HSHUX MPABOBUX JOCHTIPKCHb aAMiHICTpa-
THUBHOTO PO3CYAY, TO BapTo okpemo Ha3Bartu momyku O.M. CeMeHiil, sika BU3Hauae
aJIMIHICTPaTUBHUM pO3CYy[ SIK Biaay cy0’ €KTiB myOniuHOl aaMiHicTpauii 311HCHIOBATH
AHAJITHYHY, IHTEIEKTYaJbHY, TBOPUY DIsUTbHICTH Y MEXKaX i B CIIOCIO, YCTaHOBJIEHI 3aK0-
HOZABCTBOM, Yepe3 OI[IHIOBAHHS (PaKTHYHIX OOCTABUH CIPABU HAa BUKOHAHHS 3aKOHHOL
METH 3 TOTPUMaHHSM TIPHHIINITIB BEPXOBEHCTBA IIPaBa, CIIPAaBEIIINBOCTI, PO3CYIIHBO-
CTi, OTICPATUBHOCTI, & TAKOX 13 MOJAIBIIMM BHOOPOM ONTHMAIBLHOTO PIlICHHS B KOH-
KPETHiH agMiHiCTpaTUBHIN crpaBi. I3 3a3HaYeHOr0 MOCTAIOTH TaKi O3HAKH aJAMiHICTpa-
THUBHOTO PO3CYAY:

1) anMiHICTpaTUBHUNA PO3CYH € BIaA0I0 MyONi4HOT aAMiHICTpaLii, 10 IPOSBIAETh-
Csl uepes3 MpaBo MPUIMAaTH PillICHHS, 3MIHCHIOBATH MisUIbHICTD (O€3IisUTbHICTh) Ha BIIaC-
HHUU pO3CYI;

2) MOXIIMBICTh peai3alii aMiHICTPAaTHBHOTO PO3CY/TY BHKIFOYHO YITOBHOBAKECHH-
MH 3aKOHOM 0C00aMu;

3) oOMeXeHICTh 3aKOHOM 00CATY KOMIIETEHIIIT (JIUCKPEIIHHIX TTIOBHOBAYKEHb );

4) aaAMIHICTPaTUBHUM PO3CYH € 1HTEIEKTYyaJIbHOI, aHAIITUYHOIO, TBOPYOIO isTb-
HICTIO;

5) cBoboma BEOOpPY Ta THYYKICTB IiI Yac MPHIHATTS PillleHb, IO BinOyBaeThCs depes
OIIHIOBAaHHS (DAKTHYHUX OOCTABUH CIIPaBH Ta BPaXyBaHHS 3arajibHUX 1 MyOJIYHUX 1HTEPECIB;

6) BUCOKHHU CTYIIiHBb 3aJIC)KHOCTI aMIHICTPATHBHOTO PO3CY/IY BiJl IPABOBHUX 1 3a-
raJIbHOCOIIATBHUX (DaKTOPIB pO3Cyiy;

7) BIAMOBIAHICTH METI, /IS SKOI MPABO HA KOTO 3aCTOCYBaHHA OyJI0 Ha/laHE OpraHy
my6miunoi anminictpauii (I'onosix, 2012).

[IpakTHYHO aHATOTIYHUMHU 10 HABEIEHOTO PO3YMiHHS CYTHOCTI aIMiHICTPaTUBHOTO
po3cyay € miaxonu ykpaiHebkux gocninaukiB H.A. baamku, C.A. Pe3anosa, M.K. 3aky-
pina, O.I1. Kpuserpkoro.

5. BucHOBKH

Po3scyn cyG’exriB myOmiunoi aamiHicTpamii Mae xapakTep OpUAMYHOI (iKIii,
OCKINBbKH (DAKTUYHO € PO3CYAOM OCi0, SIKi MpUHMAIOTh PIilICHHS BiJX iMEHI Ta Ha BH-
KOHAHHS IOBHOBAXXEHb I[LOTO OpTaHy. 3 ONISAY Ha Li¢ aJMIHICTPaTUBHUN PO3CYyA SIK
IOpUJMYHE SBUILE Ma€ BPEryJIbOBYBATHUCA HA HOPMAaTUBHOMY piBHIi. Binx skocTi ioro
PETyJIIOBaHHS 3aJCKHUTh IMiIIATIMBICTh BOJII MPUBATHHUX CYO’€KTIB, 110 € OJHIEIO 3 ra-
PaHTIi IPaBOTIOPSIIIKY.
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AIMiHICTpaTHBHUI PO3CYJl € HEBIJI'€EMHUM CKJIATHUKOM Oy/Ib-SIKO1 JISTTHOCTI Y-
ONivYHOT aAMiHICTpaIlii, OCKUJILKY TaKi OPraHu MOCTIHHO 3IMITOBXYIOTHCS 3 HEOOX1THICTIO
TIIyMayeHHS ¥ 3aCTOCYBaHHS aOCTPAKTHUX MPABOBUX HOPM JIO0 KOHKPETHHX KHUTTEBUX
00CTaBUH. AJMIHICTpaTUBHUN pPO3CYA Ja€ 3MOry MPHUCTOCOBYBAaTH HOPMAaTUBHO-IIpa-
BOBE PETyIIIOBaHHS JI0 0araTOMaHITHUX 1HIUBIIyaIbHO BU3HAYCHHUX aJIMIHICTPATHBHHUX
CTIpaB 3TifHO 3 iX peanbHUMH 0OCTaBMHAMM Ta yMOBaMH. HeoOXigHICTh 3aCTOCYBaHHS
aJMIHICTPATUBHOTO PO3CYAY B AISNIBHOCTI IMyOIiuHOI aAMiHICTpaLlii € 3aKOHOMIPHOIO 1
3YMOBITIOETHCS IIITUM KOMIUIEKCOM TIPUYHH, CEPe/I IKUX MOJKHA BUAUIATH SK MTO3UTHBHI
(mmHAMiKa PO3BUTKY Ta 3HAYHE YCKJIQJAHCHHS CYCIUIBHMX BIIHOCHH, SKi MOTPEeOyIOTh
IPaBOBOI peryJsiiii, TBOPYMI MiAX1J JO BUKOHAHHS MOKJIAaCHUX Ha 0COOY TIOBHOBAKEHb
1 IPOSIB THIIIATHBYU B TIPOIIEC] YIIPABIIHCHKOT isTTLHOCTI TOIIO), TaK 1 HETraTUBHI (HasB-
HICTb 3aCTapijNX Ta CYNCPEWwINBUX MPABOBUX HOPM, ciabka komuikarlis aaMiHicTpa-
TUBHOT'O 3aKOHO/IABCTBA TOILO).

3acrocyBaHHsI aIMiHICTPATHBHOTO PO3CYIy Iepeadavyae MOXKIUBICTh OOpaHHS Bif-
MOBITHUMH Cy0’ eKTaMu MyOnigHO1 aqMiHiCTpalii HaHONTHMATBHINIOTO PIlICHHS B KOH-
KPETHI aJMIHICTPAaTUBHIN CIpaBi 3 OISy Ha (PakTUYHI 0OCTAaBUHM Li€T CIIpaBH, IPOTE
B Oynb-sIKOMY pa3i B 3arajbHAX MEKaX, BU3HAUCHHX HOPMAaTHBHO-TIPABOBUMH aKTaMHU
JepykaBU. 3acTOCYBaHHS aIMiHICTPaTHBHOTO PO3CYAY HE JIMIIE ONTHUMI3Yy€ MisIbHICTH
myOIiuHOT aaMiHICTpallii, a i cripuse peasizanii IPUHIKIIB BEPXOBEHCTBA MIpaBa, Clpa-
BEJUTMBOCTI Ta HAJEKHOI aIMiHICTpAIlii, IO € TOJIOBHIUMH aCIIEKTaAM{ B3a€MUH JIIOITHA
1 epKaBy B Cy4aCHUX €BPOTIEHCHKUX KpaiHax.

[TponoHyeMo BHU3HA4YATH aAMIHICTPaTUBHUIN PO3CYA SIK 00’ €KTUBHO 3yMOBJIEHY 00-
CTaBHHAMH KOHKPETHOI CIIpaBM Ta MiIKPIIJICHY MPaBOBHMHU HOPMaMHU MOXIUBICTH
cy0’ekTiB TyOnivyHOT ajMiHicTpalii Ha BHKOHAHHS CBOiX IOBHOBa)KCHb CaMOCTIHHO
3I1MCHIOBATH OLIHKY HAsBHUX ()aKTMYHHUX OOCTaBHH CIIPABU 3 MOJANBIIMM BUOOPOM
ONITUMAJIBHOI MO BITACHOI IOBEIIHKH 3 AEKUTHKOX «aJITEPHATUBHIX) BapiaHTIB.

AJIMIHICTpaTUBHUH PO3CYI Ma€ aHATITHYHHM, IHTEIIEKTYaIbHO-BOJILOBUH 1 TBOPUYHIA
XapakTep Ta MPOSBISIETHCS B OLIHI (PAaKTHUHUX OOCTaBMH CIIPABH, BU3HAUCHHI PiBHS
BJIACHOT KOMITCTEHTHOCTI, TIyMa4eHHI HOPM 3aKOHOMABCTBA, SIKI IMiIATAaIOTh 3aCTOCY-
BAHHIO B IINX 00CTaBWHAX, KOJIM ABTCHTHYHE UM iHIIE TPUPIBHIHE 10 HHOTO TIIyMAauCHHS
BIZICYTHE, a TAKOX y BUOOPi OpraHoM depe3 HOro yImoBHOBAKEHOTO Cy0’€kTa HalO1IbII
JOLIBHOTO0, CIIPaBEJIUBOTO, PO3CYAJIMBOIO ONTUMAIBHOTO PIllIEHHS — BapiaHTa MpaBo-
3aCTOCOBHOT TIOBEIHKHU (TIPUHHSTTS aaMIHICTPATUBHOTO aKTa, BUMHEHHS aJMiHiCTpa-
TUBHOI i1 uu OE3/1sTBHOCTI).
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THE ESSENCE OF ADMINISTRATIVE DISCRETION
IN THE ACTIVITIES OF PUBLIC ADMINISTRATION

Viktoriya Omelyan,

Ph.D. Student at the Department of Administrative and Customs Law
at the University of Customs and Finance

viktory_omelian@ukr.net

The article systematically explores the essence of administrative discretion in the activ-
ities of public administration. The key doctrinal approaches regarding the nature of the
discretionary powers of public administration are outlined. The author’s approach to un-
derstanding the notion of administrative discretion in the activity of public administration
is proposed, as well as the key features of it are given. The study attempts to specify the
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nature of administrative discretion and outline approaches for improving legal regulation
of it. The need for further researches in this area in the field of public administration has
been substantiated. It is proved that big number of decisions of administrative agencies
emerges through the exercise of discretion. The article focuses on the importance of not
only reducing the size of administrative discretion, but also ensuring the proper monitoring
of the exercise of such powers on the basis of law, justice, and expediency.

The discretion of the subject of public administration has the character of a legal fiction,
since it is in fact the discretion of the persons who make decisions on behalf and in the
exercise of the powers of this authority. In view of this, administrative discretion, as a le-
gal phenomenon, should be regulated at the legislative level. The quality of its regulation
depends on the submissiveness of the will of private actors, which is one of the safeguards
of law and order.

We propose to determine administrative discretion as an objective possibility, supported by
actual conditions, and authorized by law, of the authorized person of a public administra-
tion body to choose its own reaction from legitimate “alternative” variants of its possible
conduct to fulfil the powers granted by law in order to resolve a particular case and to
achieve the purpose of providing such a right.

The administrative discretion is analytical, intellectually volitional and manifested in the
assessment of the actual circumstances of the case, in the definition of the level of own com-
petence, in the interpretation of the rules of law that are applicable in these circumstances,
when there is no authentic or other equivalent to it, and in the choice of the most expedient,
fair, reasonable, optimal solution - an option of law enforcement (the adoption of an admin-
istrative act, the commission of an administrative action or inaction).

Key words: administrative discretion, discretionary powers, autonomy of will, public
administration.
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STRATEGY OF PROTECTION OF FINANCIAL SECURITY
OF JOINT STOCK COMPANIES

strategic plan.

In the article features of strategy of protection of financial safety of joint-stock companies
are considered. The author examines the features and corresponding gaps that need to be
improved in legislation on the effectiveness of financial protection of shareholders’ rights,
as this is quite an important argument for reproducing innovations in Ukrainian legislation.
As a consequence, conclusions were formulated on the improvement of the legal system for
the protection of financial and legal security. The need to systematize the strategy of legal
planning of the system of ensuring the financial safety of joint-stock companies is updated.

Key words: joint-stock company, financial security, legal protection of shareholder rights,
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1. Introduction

In conditions of growing openness and consistent inter-
national integration, ensuring financial security is an urgent
task. This is due to the influence of the external environment,
which today is characterized by the elements of deepening
the financial crisis and internal environment, in particular,
by increased competition and business consolidation. The
authority of the above-mentioned act causes the emergence
of threats that prevent the process of implementing strategic
directions for the development of joint-stock companies in
terms of profitability and risk minimization.

The vector state of the organizational and legal framework
of Ukraine, in which the financial and economic activities of
joint-stock companies are applied (hereinafter referred to as
the JSC), is to a certain extent an open and efficient market
system where the entire range of legislative decisions accu-
mulated by developed foreign states is used.

The strategy of global factors for the financial security of
domestic JSC is observed through the activities of transnation-
al banks and corporations, the creation of new investment op-
portunities, and in turn, the existence of potential threats. The
materials and methods of these reflections make it possible to
see that the implementation of the defense system is not reli-
able enough, and in some cases, unpredictable or unexpected.

The problems of ensuring financial security of JSC
were investigated by such domestic scientists, in par-
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ticular:  N.M. Davidenko, V.. Franchuk, [.P. Shulga. A significant contribu-
tion to the development of theoretical aspects of financial security of individu-
al business entities was also carried out by such scientists as A.l. Baranovskii,
S.S. Varnaliy, V.M. Geets, A.V. Gukova, N.V Duleba, A.A. Epifanov, M.M Ermoshenko,
S.A. Koblya, V.I. Kutzik, R.S. Papekhin, A.I. Sukhorukov, V.T. Shlemko and others.

The purpose of the article is to analyze features and identify the corresponding gaps
that need to be improved and/or corrected, as the effectiveness of protection of manage-
ment and ensuring shareholders’ rights becomes an important argument for the reproduc-
tion of innovations in the legislation of Ukraine. That is why JSC will have an opportu-
nity to attract resources if those who provide them will be sure that their rights are surely
guaranteed, and in case of violation, their maximum legal protection is possible.

2. The legal etymology of the financial security strategy

The legal sequence of actions aimed at achieving certain long-term goals and solving
current tasks in joint-stock companies that arise in the process of obtaining them under
the influence of the external environment, using the existing opportunities, reveals the
very concept and meaning of the word “legal strategy”.

That is, the strategy, as a result of managerial activity, must correspond to the signs of
planning, an informed target direction, orientation to a long-term perspective. Of course,
the planned legal nature of the strategy system is justified in the dialectical combination of
the organization, as an element of the strategic process and as a result of the design process.

First of all, an understanding of legal strategy provides for the scope of efforts to
achieve the goal. Usually, the competitive strategy of the JSC is aimed at implementing
significant changes and/or its competitive position in the legal aspect.

Investigating the evolutionary aspect of the essence of the concept of “financial se-
curity of the JSC” is a multifaceted aspect of the formation of security features and pres-
ervation in the current conditions of development of the Ukrainian economy in general
and the financial system in particular.

So, as you know, financial security is one of the most important components of the ele-
ments. Legal financial security is an indispensable attribute of achieving not only sustain-
able financial and economic development of enterprises, but also ensuring the sustainable
development of the national economy. Providing reliable legal protection of material and
financial resources, creating a legislative and regulatory basis for the operation of the JSC,
the state ensures the growth of the legal level of financial security of the national economy
in general and the financial system in particular. This increases the legal financial capac-
ity of the state and forms legal preconditions for the sustainable development of society
through cultural, defense, information, educational, medical and other components.

Thus, the legal financial security of the joint-stock company is a whole complex and
affects practically all the functional areas of the JSC’s activities, and when assessing the
legal financial security, a number of provisions of the evaluation overlap with certain
activities of the JSC, this concerns, first of all, the formulation of the strategic interests
of the society itself and their quantitative interpretation.

3. Mechanism of protection of financial security of JSC

Providing financial security for JSC is one of the main and priority tasks, leading to
all structural units and all employees of the JSC, and next to the task of increasing profits
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and improving the well-being of shareholders. Effective protection is provided only in
case of the combined efforts of management, the work collective and the shareholders
themselves.

Headliner for today (from English headline — “the author of headings”, the hero of
headlines, the high spot “the leading executor”), for example, it is possible to result in-
crease in requirements to business transparency, where the keynote is the requirement to
PJSC (Public Joint Stock Company) to create the most transparent and, which is no less
important, a balanced system of decision-making within the company and to disclose
almost all the essential information about the company to its stakeholders (the Law of
Ukraine “On Amending Certain Legislative Acts of Ukraine on simplifying the conduct
of business and holding investment by securities issuers”, 2017). The law solves the
problem of distribution of joint-stock companies in Ukraine to public and private ones on
formal grounds, eliminates imbalances in legislation and introduces European principles
in the definition and regulation of public companies.

According to the representatives of the National Securities and Stock Market Com-
mission, absolute transparency of public companies is a payment of such companies for
the possibility of attracting cheap financial resources, where PJSC can get through enter-
ing the capital market (Public and private joint-stock companies, 2018).

However, the definition of financial security of JSC is associated with certain diffi-
culties.

First, the available studies of the theoretical and legal aspects of financial security are
not unambiguous and differ in their results.

Secondly, the theoretical approaches to the content filling of the financial security
category of business entities are not always considered and suggested by researchers and
practitioners, they can not always take into account such features of their functioning as:
the form of ownership, the organizational and legal form, the scale of the enterprise’s
activities, and the like.

Thirdly, an extremely complex aspect is the ability of JSCs to quickly adapt to new
business conditions, caused by the impact of threats, and to maintain the necessary level
of their financial security.

Consequently, the above-mentioned aspects call for further research into the develop-
ment of the financial safety category of the JSC.

Application of legal financial security JSC is one of the necessary conditions for
its stable and efficient financial and economic activities, to ensure that the company
achieves its strategic goals. At the same time, negative changes in the state of the econ-
omy as a whole do not provide societies with sustainable economic growth and their ex-
panded reproduction. The presence in the JSC of opportunities to resist and minimize the
negative impact of factors on the performance of enterprises, is reflected in the formation
of a legal system for their financial security.

Legal financial security of each business entity faces certain threats. Threats, as a
rule, are understood as causes and conditions that create a danger to the interests of the
enterprise.

It is important to know that the accuracy of each legal assessment model depends
on the reliability of the information on which the model is built. Each valuation cost is
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unique. Some types of information become more or less important, depending on the
growth phase of the JSC, the industry to which it belongs, and the overall perspective.

For example, in general, both analysts and fund managers in the UAE use accounting
information with reference to its reliability and significance, and they greatly reduce
information that matters but whose payback is uncertain (for example, research and de-
velopment). The quality of management and the sustainability of efficiency are highly
valued by both analysts and fund managers in the UAE. This is due to the fact that man-
agement has the ability to influence future performance, and this ability can be noted and
also evaluated (D’ Amato, Gallo, 2017).

As for the Kazakhstani innovation, this has become an urgent problem for the last
20 years. Therefore, the country is a far-sighted way of developing innovation infra-
structure and its promotion among various companies. A general study showed that com-
panies perceive innovation as modernization and reconstruction. For example, in the
report of JSC “NSC” Kazatomprom it was noted: “Within the framework of the financial
incentive system there exists a policy of rewarding employees with innovative ideas,
exemplary performance of important tasks, continuous and impeccable work and other
merits — implemented” (Mukhtarova, Yesbolganova, 2018).

In the conditions of the budget deficit and the reform of the public administration
system in accordance with the requirements of the legislation, the study of national pro-
jects based on foreign experience acquires particular urgency. So, in Ukraine there was
a catalog of Ukrainian investors in startups, where the association UVCA (Ukrainian
Association of Venture Capital and Private Capital) collected data on active investors of
Ukraine in a single catalog of Investors Book, thanks to which there is information about
venture funds, accelerators and incubators, private equity funds and other participants
of the investment market. The catalog allows you to find out the names of the funds
with their contact details, find portfolio companies, criteria for selecting start-ups, the
investment strategy in full, the average volume of the round (The most active Ukrainian
investors in startups, 2017).

The financial safety of the JSC should include a set of methods, levers and tools to
ensure the state of the most effective use of financial resources of the JSC, that allows
identifying and leveling the negative impact of external and internal factors affecting the
business entity to maximize welfare, protect and maintain a balance of financial interests
of founders, small shareholders and managers of corporate structures (Bilous, 2017).

First of all, the legal strategy - takes into account changes in the external environ-
ment, which can affect the level of achievement of the set goals and provide an early
and adequate response when using all available resources. It combines deliberate and
purposeful actions and legal measures taken in case of unforeseen developments in the
JSC. New forms of financial and legal relations arising between subjects and objects of
financial security of joint-stock companies, should be evaluated for their safety.

Undoubtedly, a significant step was taken with the adoption of the Law of Ukraine
“On Amendments to Certain Legislative Acts of Ukraine Concerning Enhancing the
Level of Corporate Governance in Joint-Stock Companies”. The law introduced an in-
stitution such as squeeze-out and sell-out. Sell-out will allow minority shareholders to
demand from the shareholder — the owner of 95% of the company’s shares to acquire
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at a fair price the shares that belong to them. With the help of this mechanism, minority
shareholders will be able to avoid losses from owning small packages of securities (On
amendments to certain legislative acts of Ukraine on increasing the level of corporate
governance in joint-stock companies. Law of Ukraine, 2017).

Effective counteraction to threats to the economic security of the state is possible
only if the system of timely detection and elimination of systemic threats in public fi-
nance is established and prevented in the future. It was with this goal in mind that the
bill “On the National Bureau of Financial Security of Ukraine” was registered in the
parliament (Draft Law on the National Bureau of Financial Security of Ukraine, 2018).

The task of the bill is to create a single law enforcement agency, to which the crimes
in the field of public finances will belong, and which will carry out its activities on a
conceptually new basis — the ILP (Intelligence Led Policing) model — an organization of
law enforcement activity, managed by analysts.

Ukraine, having signed the Association Agreement with the European Union, has
undertaken to bring its legislation in line with EU standards, as well as to take measures
to improve the investment climate.

It will be really interesting in the system of financial protection of AT, buying and
selling Ukrainian shares. In any case, it will be possible to buy securities on Western
European exchanges, although taxes will have to be paid in Ukraine from the income
received from securities transactions in the EU countries. It is suggested that the asso-
ciation will make it possible to simplify the flow of capital from Ukraine to the EU and
back. This should stimulate the flow of real foreign investment from the EU countries
(Concerning the Temporary Application of an International Contract, 2015).

4. Conclusions

Protecting the rights of shareholders is the main and necessary condition for attract-
ing capital. Now, the JSC are in the stage of updating production and entering new mar-
kets. Acceleration and complications of changes in the business environment is a charac-
teristic feature of most modern markets.

Each strategy, which has passed to the implementation stage, requires constant ad-
justments and clarifications of the direction of the enterprise, ways to acquire and realize
competitive advantages, the intensity and volume of strategic changes, and the like. It is
clear that the form of such a strategy can not remain unchanged. This is a permanent pro-
cess that can be completed only if a decision is made about the inexpediency of further
development within the framework of the current strategy.

Analyzing the problematic aspects of the financial and legal security of the JSC,
one should agree with the approaches that such threats are: unfavorable macroeconomic
conditions: government crises; instability of the regulatory framework; tax, credit and
insurance policies; inflation rate and inflation forecast; instability of the monetary policy
of the state; lack of funds for investing in the region, low level of investment activity;
adverse credit conditions for enterprises, changes in interest rates on loans; unfair com-
petition in the market; the spread of criminal and financial crimes in the financial and
credit sphere.

At the same time, this logic leads to the conclusion that the presence of threats can
not always be interpreted as a negative moment for JSC’s financial security, but on the
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contrary, the presence of certain threats can be an incentive for increasing the efficiency
of financial and economic activity, while at the same time it will ensure growth level
of financial security of corporate structures. At the heart of the synergetic effect in the
process of ensuring the financial security of the JSC will be various factors that can con-
tribute to maximizing (minimizing) the market value of the JSC as the ultimate goal of
ensuring their financial and legal security.

Conceptually, the formation of an effective system for protecting the financial secu-
rity of joint-stock companies should be based on the creation of integrated monitoring,
that is, a multi-level and full-scale system for monitoring the dynamics of all major eco-
nomic and legal processes in the country. The obvious difficulty is the development of
precise criteria and levels of financial security.

Implementation of the legal strategy for protecting the financial security of joint-
stock companies is impossible without the use of tactics and operational actions, whereas
without a pre-selected strategy, tactics and operational actions can not ensure the stable
operation of the object of management in the future. The existence of tactics, operational
actions and strategy allows us to distinguish tactical, operational and strategic manage-
ment. Therefore, the application of the planned strategy will give impetus to the new
level of development of the JSC, will affect the financial and legal climate in Ukraine.
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1. Beryn

EdexTrBHe fnepxaBHE peryiroBaHHS MPaBOBITHOCKH Y chepi
HaJIaHHsI i OTPUMAHHSI €JICKTPOHHUX JIOBIPYHX TIOCITYT € BYKITH-
BOIO TIEPEIYMOBOIO TSI BIIPOBA/HKCHHS B YKPAiHi eNIEKTPOHHO-
TO YpSTyBaHHSI, a TaKO)K HOBITHBOTO MEXaHi3My EJICKTPOHHOI
komepiiii. HasiBHiCTh y mporiecax nepenants iHdopmarrii Oara-
TOpIBHEBHX B3a€MHUH YYaCHUKIB 3yMOBIIIOE HEOOXiIHICTH BHIi-
JICHHST HU3KH CAMOCTIHHUX CY0’€KTIB 13 KOHKPETH30BaHUMH OB~
HOBaXEHHSIMH. TOMy aHaJti3 IpaBOBOTO CTaTyCy TaKoro Cy0’€KTa,
SIK TIPOBAIEp €IEKTPOHHIX JOBIPUHX MOCIYT, € 0€3yMOBHO BaK-
JIMBUM JUJTs1 PO3BUTKY €JIEKTPOHHOIO YpsilyBaHH: B YKpaiHi.

[IpenmeroM yBarw BITYUM3HSHHUX 1 3apyOiKHUX JIOCIIM-
HUKIB OyJIM MEpeBaXKHO MUTAHHS, TOB’S3aHI 3 BU3HAYCHHIM
MIPAaBOBOTO CTAaTyCy Cy0’€KTIB HaJaHHS i BUKOPHCTAHHS OK-
peMuX BHIIB €JIEKTPOHHUX JOBIPUYMX MOCIYT, 30KpeMa eleK-
TpoHHOTO T poBoro miamucy. Cepen HAYKOBINB, sIKi 3aiima-
JIUCSI BUBYCHHSIM IIMX MMUTaHb, BapTo Ha3Baru B.1. KBamHiHa,
P.O. Xamixosa, I1.C. CumonoBuua, JI.B. IlluGaeca Ta iH-
mux. BogHOUac mo3a yBaror 1ux JTOCITHUAKIB 3aJTUIIAIHACS
MpoOJIeMHI acreKTH, MOB’sI3aHi 3 (OPMYBAHHSAM IHCTUTYTY
CIIEKTPOHHUX JIOBIPYMX MOCIYT 3arajioM Ta iX IepKaBHOTO
perymoBaHHs 30kpema. Tomy HOCHIIKEHHS OCOOIMBOCTEH
JICP’KaBHOTO PETYIIOBAHHS AisSUTBHOCTI IPOBaMIePiB €IEKTPO-
HHUX JOBIPYMX TMOCIYT Kpi3b NPU3MY iXHIX MpaB, 000B’I3KiB
Ta BiAMOBIIAJIBHOCTI € HaJ3BUYAHHO aKTyalIbHAM.

42

AnMinicTparuBHe 1paBo i nporec. — Ne 2 (21). —2018.



TH®OPMALIMHE MPABO

BaxmuBicTh pO3IVISITYy IBOTO MUTAHHS 3yMOBIIOETHCS TAKOXK MPUAHATTSIM 3aKOHY
VYkpainu «I[Ipo eneKTpoHHI JOBIpYl MOCTyry» (Iam — 3aKoH), IKHH HaOMpae YMHHOCTI
7 nucronana 2018 p. AAMiHICTPaTUBHO-TIPABOBUM BiTHOCHHAM Y Iil cepi MpUCBsSIUCHI
cT. ¢T. 5-10, 17 Ta 30 3akoHy, SIKi pETyIIOI0TH TAKOXK MOPSAA0K HAOYTTs cTarycy KBaigi-
KOBAHOTO TpOBaii/iepa eNEKTPOHHUX JOBIPUHUX TOCIYT, BCTAHOBJIEHHS 10 HUX BUMOT i3
Oe3mneku i 3axucTy iH(pOpMAIllil, 3aXUCTy NEPCOHATBHUX JAaHUX, IPOBEACHHS MPOLEAYP
OI[IHKHM BIJIMOBIIHOCTI KBaJli(hiKOBAaHUX MPOBAW/IEPIB, HAKIIAJCHHS HA HUX aJMIiHICTpa-
TUBHHX IITpagiB Ta BUMOTH IOAO MPUMMHEHHS 1X MiSUTbHOCTI. 3aKOH TaKOXK BCTAHOB-
JIFO€ 0COOJIMBI BUMOTH JIO €JICKTPOHHOT B3aEMOJIITi TPOMAJISIH 13 Cy0’€KTaMu IyOigHOT
aJIMiHICTpaIlii 32 TOCEPETHUIITBA MTPOBAIEPIB SICKTPOHHHUX JIOBIPYHX ITOCITYT.

ToMy METOIO CTATTI € JOCHIHKSHHS JIEPKAaBHOTO PETYIIOBAHHS isSUTBHOCTI Cy0’ €K-
TiB, SIKi HAJIAFOTh HE JIMIIE TIOCIYTH eJIEKTPOHHOTO IM(POBOTO MiANUCY, a i 1HIII eleK-
TPOHHI JAOBipdi NOCIYTH, IO epeadadeHi ado MaroTh OyTH Nepe0aueHi 3aKOHOM.

2. Knacugikauist cyd’ekTiB npaBoBiqHocuH y cdepi eieKTPOHHOI ineHTHDiKaLiT
Ta eJIEKTPOHHHUX JOBipUNX MOCTYT

VY Hay1i iCHYIOTh Pi3HI MIIXOAM JI0 KJIacu(ikaIlii Ta HaiMEeHYBaHb Cy0’ €KTIB MPaBoO-
BiTHOCHH y c(epi eJIeKTpOHHOT ileHTH(DIKAIlT Ta eNEKTPOHHHUX JTOBIPYHX ITOCITYT.

Mu npornonyeMo KiacugikyBaTH cy0’€KTiB NPaBOBIIHOCHH y cepi eJIeKTPOHHOT
imenTH(dIKaIil Ta eNEKTPOHHHUX JOBIPUMX TOCIYT 3aJCXKHO BiJ 1X NMPaBOBOTO CTaTy-
Cy Ha TaKi Tpu Tpymnu: 1) nposaiidepu ereKmpoHHUX 008IpUUX NOciye (NocepeoHuUKu);
2) KOpUCTYBaui JOBIpUMX Mociyr (0e3nocepesini ydyacHUKH JOKyMEHT000Iry); 3) cy0’ek-
TH JIEPXKABHOTO PETyIIOBaHHA y cepi exekrpoHHoi ineHTr(ikarii. Taka kiacugikais
€ TeXHOJIOTIYHO HEUTPAJIHHOIO, aJlKe MOXKe OyTH 3aCTOCOBaHA HE JIHIIE 0 «KPHUIITOTPa-
(biuamEx» 3ac00iB 1eHTH(IKAIIT, a i 710 3ac00iB, 110 IPYHTYIOTHCS Ha OYJIb-SIKUX 1HIITHX
TexHonorisix. KpiM 1poro, BoHa Moke OyTH 3acTOCOBaHAa HE TILNBKH 70 EIEKTPOHHUX
MiAMKCIB, a 1 10 1HIIUX eJIEKTPOHHUX JOBIPYUX MOCIYT.

3. Knacudikauis npopaiifiepis eJleKTpOHHHX J0BipYNX MOCJIYT

3anexcrno 6i0 dompumants RPoOBAlOEPOM CREeYIATbHUX BUMO2 00 PIGHs De3neKu no-
citye, O BCTAaHOBITIOIOTHCS IepkaBoro, Permamentom (€C) Ne 910/2014 €BponericbKoro
[Mapnamenty Ta Panu Big 23 yumas 2014 p. po eNeKTpOHHY IACHTU(IKAIIIO Ta TOBIpYi
MTOCTIYTH [UTS €IeKTPOHHUX TPAH3aKIIH y MeKaxX BHYTPIIIHFOTO PUHKY Ta PO CKaCyBaH-
a1 Hupextusu 1999/93/€C (mani — PermamenT) npoBaiiiepn HOAUISIOTECS HAa KBaJIi(i-
KOBaHMX 1 HEKBAJIi(hiKOBAHUX.

PernamMeHT BCTaHOBIIOE CYTTEBY PI3HUII0 MK KBaTi(hikOBaHHM IIpOBaiiepoM, KBa-
Ti(hiKOBaHOIO JOBIPUOIO OCIYTOI0, 3 OAHOTO OOKY, Ta HEKBaJIi(hikOBaHUM MpOBaiiiepom,
HEKBaJIi(hiKOBAHOIO JJOBIPUOO MOCITYTOK — 3 1HIIOTO.

3anesrcno 6i0 6udy nocnye, uo HadamMvcs, TPONOHYEMO KITacH(iKyBaTH MpoBanie-
PIiB €TIEKTPOHHUX JOBIPYUX IMOCITYT Ha Cy0 €KTIB HaIaHHS MOCIYT €JICKTPOHHOT CepTH-
¢ikarmii, eeKTPOHHOI MeYaTKy, 1aTyBaHHs, SICKTPOHHUX BiANPABICHb, aBTCHTHU(IKALI]
BeO-CalTiB, EIEKTPOHHOTO apXiBYBaHHS TOIIIO.

VY Mexax i€l rpynu npoBaiiiepu TakoK MOXKYTh OyTH pO3JUICHI Ha JeKilbKa Mif-
rpyn. Tak, JI. MyToH 3a3Hadae, 110 JJO MPOBaiiiepiB MOCIYT eJIeKTPOHHOI cepTudika-
i Hanme)kaTh Taki: 1) BIacHe cy0’exT ceprudikaiii; 2) cyd’eKT peecTpallii (yCTaHOBA,
sIka BCTAHOBITIOE 0CO0Y-3asBHIKA Ha OTPUMAHHS cepTU(iKaTa eIeKTPOHHOTO MIAIHNCY);
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3) oneparop ceprudikarii (ycTaHOBa, sika 3a0e31euye poOoTy TeXHIUHOI iHPPACTPYKTY-
pu 3 Buga4i cepTrdikariB); 4) cy0’ ekt Bepudikaiii (ycTaHOBa, KA 31HCHIOE TIEPEBIPKY
YUHHOCTI cepTh(diKaTiB); 5) cy0’€KT aHyJItOBaHHS (YCTaHOBA, sIKa BHOCHTH CepTH(iKar
JIO CITUCKY BiKIMKaHKUX cepTudikariB) (Mouton, 2011). E.A. Kanpioni gonae 10 mporo
neperiky cyd’exra myOnikyBaHHs (yCTaHOBA, sika 3a0e3Teuy€ BEJCHHS CIUCKY BiJIKIIH-
kaHux ceprudikarin) (Caprioli, 2014).

3anesicno 6i0 xona cyd’ekmis, AKUM nposatidepu Hadaoms nociyeu, ix Knacudiky-
I0Th Ha MPOBAWICPIB CHCTEM 3arajbHOTO KOPUCTYBAaHHS Ta MPOBAHICPIB KOPIOPATHB-
HuX cucteM (Xanmukos, 2006).

4. 3aranbHi 000B’sI3KM MPoBaiiepiB eJeKTPOHHHUX JOBipUHX MOCAYT

3 omsy Ha 3alpOIOHOBaHY KiacH(iKaIiio MpoBaiaepiB €JICKTPOHHUX JOBIPUUX
MOCITYT 000B’SI3KM OCTaHHIX JOIUIBHO MOITUTH Ha 3arajibHi (CTOCYIOThCS BCiX TIPOBAii-
JIEpiB EIEKTPOHHUX JAOBIPYUX MOCIYT) 1 CreliaibHi (CTOCYIOTHCS BUKIIOYHO KBami(iko-
BaHUX MPOBAiIepiB).

Opaniy3pkuii HaykoBellb E. YKakMeH do 0006 si3kie ycix npogaiidepié BITHOCHTH
00O0B’SI3KM 3 JIOTPUMAHHS BUMOT IONO Oe3reku, 000B’SI3KH y cdepi 0OpoOKH Tmepco-
HAJIBHUX JIaHUX, 000B’SI3KK y cdepi 3a0e3edeHHs JOCTYITHOCTI MOCIYT I 0Ci0 3 00-
MEXKEHUMH MOXIIHBOCTAMHE (Jacquemin, 2016).

Crarreto 8 3akoHy mependadeHo, 1Mo J0 MOBHOBaXEHb AaMiHicTpaiii [lepxaBHOT
CITy>kOU CTICIIaJIbHOTO 3B’SI3Ky Ta 3aXHUCTy iH(popMmanii YkpaiHu HaJIC)KUTh BCTAHOBIICH-
HSl BUMOT JI0 IPOBAaiIepiB €JIEKTPOHHUX JOBIPUMX MOCHYT 13 Oe3neku il 3axucty iHndop-
Marii. BogHOYac cepen MpUHIUIIB NepKaBHOTO PETYIIOBAaHHS BKa3aHOI cdepu 3akoH
BU3HAYA€ BIAMOBITHICTH BUMOT 10 HAJAHHS €JIEKTPOHHUX JOBIPUUX MOCIYT €BPOICH-
CBKHM 1 MIDKHAPOJTHUM CTaH/IapTaM.

VY 3B’S3Ky 13 IUM IIPOIMOHYEMO JOCTITUTH €BPONEHCHKI Ta MIKHAPOIHI CTaHAAPTH
JIep>KaBHOTO PETYINIOBAHHS AiSJIBHOCTI MPOBANACPIB €IEKTPOHHUX JOBIPYNX HOCITYT.

Tak, 3 METOI0 TOTPUMaHHS BUMOT Yy cepi Oe3meku mposaiiiepu J0BIpUUX MOCIYT
MTOBUHHI BXKHUTH BITMOBI/IHI TEXHIUHI Ta OpraHi3alliifHi 3aX0/Iy 3 YIPABIIHHS PU3UKAMH,
II0 TIOB’s13aHi 3 0E3MEKOI0 AOBIpYMX MOCIYT, SIKi BOHM HanaTh (cT. 19 PermameHnty).
bepyuu 1o yBaru ocTaHHI TeXHIYHI JOCATHEHHS, PIBEHb rapaHTii MOBHHEH MPOIOPIIIIHO
BIJINIOBIJIATH CTYTICHIO PU3HKY. 30KpeMa, MalOTh BKUBATHCS 3aXOIH JUISI 3aI00iraHHsl Ta
MiHiMi3allii HACTIIKIB IHIIUACHTIB y Tally31 Oe3MeKH, a TAKOXK 1HPOPMYBaHHS 3alliKaBie-
HHUX CTOPIH Ipo iX HeraTuBHi HacHigku. Kpim 1poro, 3rigHo i3 4. 2 ct. 19 Permamenty
Ha TIpoBaiifiepax JOBIPUMX MOCIYT JICKUTH 000B’S30K MOBIJOMHUTH OPTraH KOHTPOIIO,
1HII KOMIIETEHTHI OpraHy, KOPUCTYBayiB PO MOPYLIEHHs O€3MeKH YK BTpary IiJIiCHO-
CT1 IPOTATOM 24 TOIVH MICIIS TOTO, SIK IM CTaJIO BiZJOMO IIPO IIE.

[TpoGreMoI0 3aKOHOJABYOTO PETYIIOBAHHS MPABOBOTO CTATyCy HpPOBaiIepiB AOBIp-
9uX MOCHyr (IIEHTPIB cepTUdikalii) B YKpaiHi € BIICYTHICTh 3aKOHOJABYOTO 00OB’S3KY
IEHTPY cepTudikamii MOBiJOMISATH YIIOBHOBAKCHI OpPraHN BUKOHABYOI BIAIH PO (ak-
TH CTOPOHHBOTO BTPYYaHHS B HOT0 IisUTBHICTS.

Y CBITOBIl MPAKTHIII MAOTh MiCIIe BUTIAIKH 3IIOBKUBAHHS LIEHTpaMu cepTudikaiii cBo-
iM MMPaBOBUM CTaTycoM Yy 3B’SI3Ky 3 BIJICYTHICTIO Takoro 00OB’s3Ky. Tak, TaHCHKHUN LIEHTD
ceprudikarii «DigiNotar» y 2011 p. ctaB 00’€KTOM XaKepChKOI aTakH, y pe3yJibTari sIKoi
Oynma BHKpajeHa 3Ha9Ha KUTHKICTh 3aKPUTHX KIIFOYIB. 3JIOUHMHIN CIIPOMOITIACS «BHIATID
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(anpmBHi cepTudikar, IKHA y ToaajIbIioMy OyB HaJaHUH OTHOMY 3 BeO-CalTiB KOMITaHii
«Google» Ta BUKOPUCTaHUN IS HE3aKOHHOTO CTEKEHHS 3a TpoMasiHaMu Ipary. [Tocamo-
BuUM ocobam «DigiNotar» Oyi10 BiZIOMO IIPO Take BTPYyYaHHs, OJTHAK BOHU 3aMOBUYBAJIH TIPO
HBOTO 3 METOIO 30€PEKEHHS peITyTallii, 0 B pe3yJIBTaTI MPU3BENIO 0 3aBIaHHs 3HAYHOT Maki-
HOBOI IITKOJIY YYaCHUKaM eJIEKTPOHHOTO JIoKyMeHToo0iry (Massacci, Gadyatskaya, 2011).

VY 3B’A3Ky 13 UM MH HiATPUMYEMO 3aKpiIUICHHS Takoro 0OOB’S3Ky INpoBaiijepiB
€JIEKTPOHHUX JIOBIPYUX MOCIYT Y 4. 2 cT. 12 3akoHy, KUl HAOUpa€e YUHHOCTI 7 JIUCTO-
maja 2018 p.

Jlo 3aranpHUX 000B’SI3KIB MPOBAIEPIB €ICKTPOHHUX JOBIPUMX MOCIYT TAKOX BiJl-
HOCSTB TaKi:

— TapaHTyBaTH YHIKaJIbHICTh CEpTH(iKaTa KIroua ITiITICy;

— BECTH peecTp cepTUudikaTiB KIOYIB MiANUCY Ta HAJAaBaTH yYaCHUKAM MOXKIIHU-
BICTh JJOCTYILY 0 HBOTO;

— 3a0e3reyyBaTy JOCTYIHICTh BiIKPUTOIO KIIFOUA JUIs BCIX 3aiHTEPECOBaHUX 0Ci0;

— 30epiraté BUAaHi cepTU(IKATH B SICKTPOHHOMY BUIVISI ITICTIS 3aKiHICHHS CTPO-
Ky Jii cepTU(IKaTIB KIIFOYiB IPOTITOM BU3HAYCHOTO Yacy;

— 3a0e3neuyBaTH aKTyaJbHICTh KIIFOUIB;

— CBO€YACHO BHOCWTH JIaHI NPO MpHU3YNUHEHI 4 aHy’aboBaHi kirodi (I1Iubaes,
2011);

— TpHU3YNMHATH Aif0 cepTudikaTa B mepe0aueHUX 3aKOHOM BHIIA/IKAX;

— TIOBIIOMJIATH BJIacHHUKa cepTudikara npo (axTu, siKi CyTTEBUM YUHOM MOXKYTh TO-
3HAYUTHCH Ha MOKJIMBOCTI TIOJAJIBIIIOT0 BUKOPHUCTaHHs cepTudikara (KsammuH, 2010);

— 30epiratu iH(GOpMAIliI0, BHECCHY JIO peecTpy cepTHdikariB kitodiB (CyBOpoB,
2010).

5. O0oB’s13xu KBaJiikoBaHUX NPOBaiiepiB 10BipYMX NOCTYT

SIKIIO BiAHOCHHU MK KOPHCTYBauaMM Ta «3BUYAHHMMEY NPOBaiaepamMu JTOBIpUUX
MOCIYr MaloTh MEPEeBaKHO NMPHBATHONPABOBHUM XapakTep, a 00OB’S3KM OCTaHHIX BU-
3HAYaIOTHCS 3a3BUYail y JOTOBOpi, TO MpaBa i 000B’s13kK KBali(hiKOBaHUX MPOBalepiB
€ TPEIMETOM JICPIKABHOTO PETYITIOBaHHs. 3a3HaueHy Te3y HEIBO3HAYHO IMiATBEPIKYE
3MicT cT. 13 3akony.

3 MeTor ajanTaiii JepKaBHOTO PEeTyIrOBaHH Ii€i cepr 10 MDKHAPOJIHUX CTaH-
JIapTiB BapTO MPOAHATI3YBATH IiIXOAN 3apyOiKHUX HAyKOBIIIB TA €BPOICHCHKOTO 3aKO0-
HOZABIISL JIO BUPIIICHHS IbOTO MTUTAHHSI.

O060B’s13ku KBalli(hikoBaHUX MPOBaiiepiB nepeadadeHi, 30kpema, y 4. 2 cT. 24 Per-
JIAMEHTy, sika mnepesiuye 0OOB’SI3KM MI0A0 iH(GOPMYBaHHS HArIsAIOBOTO OpraHy: iH-
(hopMyBaHHSI KOPUCTYBauiB (1. «a»), mpodecioHanizMy mepcoHany Ta CyOrmiapsIHUKIB
(11. «b»), hiHAHCOBUX pecypciB Ta CTpaxyBaHHs (I1. «C»), HAJIIHHOCTI Ta OE3MEeKH CHCTEM
1 IpoIyKTiB (1. Im. «d»—«g»), 30epiranus iH(GopMarii (1. «hy), MPOIOBKEHHS Ta MPUITH-
HEHHS MisIbHOCTI (1. «i»). Hampuknaa, nposaiiiep, Skuii Hajae 0fHOYacHO KBaTi(iko-
BaHI Ta HEKBaJIi(hiKoBaHi MOCIYTH, HE MOXKE iH(OPMYBAaTH KOPUCTYBadiB PO HAJAHHS
HUM JIMIIE KBaNi(piKOBaHUX MOCIYT, aJKe KOPUCTyBadi, OTPUMYIOUN HEKBaTi(pikoBaHY
MOCITIyTY, BBAXKATUMYTh, 1110 OTPUMYIOTh KBautiikoBany (Gobert, 2016).

Oco0nuBy yBary €BpOIEHCHKHI 3aKOHOIABELb MPHIUIIE ePKaBHOMY PEryIIOBaH-
HIO TIPOIICTypH MPUITMHEHHS JISTIbHOCTI KBTI (DIKOBAaHHUX MPOBakIepiB.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-21-2018 45



OCOBJIMBE AIMIHICTPATUBHE ITPABO

PernameHT 3000B’s13y€e mpoBaiiiepiB MaTH BIACcHI IJIaHW MPUIIMHEHHS JiSUIBHOCTI Ta
30epiratv 1aHi, BUaHi a00 OTpUMaHi MPOBaKIepOM, 3 METOIO 3a0e3MeueHHs Oe3nepepB-
HOCTI HaIaHHs TOCcyT (CT. ¢T. 17 Ta 24 PeriameHty).

HamionanpHe 3akOHOIABCTBO KpaiH €Bporelickkoro Coro3y mnependadae 000B’ 30K
KBaJTi(hikoBaHOTO MpoBaiaepa (y pa3i MpUIMHEHHS JisTILHOCTI 32 BIACHUM O2)KaHHSIM)
mepenaTtu CBOIO AISUTBHICT IHIIOMY KBami(hikoBaHOMY NpOBaijepy SIK MPaBOHACTYII-
HUKY; SIKIIO 116 HEMOXJIMBO, BiH MOBUHCH BXKHTH BCIX 3aXOiB, IIO0 MaKCHMAJIbHO
3MEHIIUTHU [IKOMY, SIKa MOXKe OyTH 3aBIaHa KopHcTyBadam. [Ipo cBilf Hamip MpHUITUHH-
TH IiSTIbHICTH BiH Ma€ MOBIJIOMHUTH OpPraH KOHTPOJIIO, SKUU 3I1HCHIOBATHME HAIVIS 3
JOTPUMAaHHSIM IpPOBaiiepoM BUMOT 3aKOHOJABCTBA I Yac MPOUEAYPH MPUIHHEHHS
niseHOCTI (Gobert, 2016).

Harowmicts 3akoH He niepedadae MOKINBICTh IEPEJaHHS CEPTU(IKATIB KITFOUIB MTPH-
MIHEHOTO MpoBaiiziepa Ha 00CIyroByBaHHs /10 1HIIOTO MpoBaiinepa.

BBaxaemo, mo as 3a0e3mnedeHHst 0e3MepepBHOCTI W TOBTOCTPOKOBOCTI €JIEKTPO-
HHHX JIOBIPYHX MOCITYT, 8 TAKOXK 3317151 30LTBIICHHS PiBHS TOBIPH KOPUCTYBAYiB IHX IT0-
CITyT NepyKaBa MMOBHHHA YiTKO BPETYIIHOBYBATH IOPSIOK MPHUITUHEHHS TiSUTBHOCTI TPO-
Bai/IepiB Ta YHEMOKIJIMBIFOBATH Oy/Ib-sIKi PU3HMKH JUTS KOPUCTYBAYiB JOBIPUUX MOCIYT Y
TaKUX BUIAKaX.

PermameHT Takox 3000B’s13y€ KBaJIi(hiKOBAHUX IPOBAWICPIB MPOXOAUTH aymuT i3
OOKy oprany 3 OLIIHKH BiAMOBIAHOCTI. BiH Mae 3nilicHIOBaTHCS KOXKHI 24 Micsii 3a paxy-
HOK rpoBaiiepa. Lleit ayaur, 3rigHo i3 4. 2 cT. 20 Pernamenty, moxxe OyTH 311HCHEHUN Yy
Oy/Ib-SIKUIA 9ac 3a 3alIUTOM KOHTPOIIOIOUYOTO OPraHy.

3 BHKJIA[ICHOTO MOCTAE, IO B €BPOIEHCHKOMY 3aKOHOIABCTBI, 8 TAKOXK Y HAyKOBIii
JiTeparypi BUCYBAIOTHCS KOPCTKI BUMOTH JI0 JISUTbHOCTI KBaTi(DIKOBAaHHUX TIPOBAMIEPiB
EJIEKTPOHHUX JIOBIPUMX MOCIYT.

Bonnouac BHCOKHI piBeHb BUMOT 10 KBaJli(hiKOBAaHMX MPOBAIAEPIB €ICKTPOHHHUX
JIOBIPYMX TOCIYI MAa€ HACIiJAKOM OTPUMAHHS KOPHCTYBayaMM IXHIX TOCIYT HH3KH
mepeBar, 30Kkpema: a) Mpe3yMIILisl 3aCTOCYBaHHS MPUHIUIY acUMUIALIT; 0) mpe3ymii-
i1 JOTPUMaHHS BCiX HEOOXITHHWX BHMOI Ta BUKOHAHHS BCiX OOOB’SI3KOBHUX (DYHKIIIH;
B) MDDKHApOJIHE BU3HAHHS; T') 301IbIIIEHI PO3MIpH CaHKIIIN. 3 1HIIOrO O0KY, HEKBaJi(hiKo-
BaHi JIOBIpYi MOCITYTH HE KOPUCTYIOTBCS JKOIHUMH TPE3YyMITIISIMH, a iX JOKa30Ba CHJIa
MiJIATa€e JOBEICHHIO B CY/Ii.

Ha namy aymKy, MOKITMBICTh 3aCTOCYBaHHS ITUX MPE3YMIIIIA 3yMOBHIIA BKIFOUECH-
HS 710 3aKOHY HOPMH, 32 SIKOIO €JIEKTPOHHA B3a€MOisl (hi3UUHUX 1 IOPUANYHUX OCib i3
Cy0’€KTaMU BIATHUX IMOBHOBKCHb TIOBUHHA 3/IiHCHIOBATHCS 3 BUKOPUCTAHHSIM JIUIIIC
THUX CJCKTPOHHUX JIOBIPYMX MOCIYT, SKI HAJAAHOThCSA KBaTi(hiKOBAHUMH MpOBaiaepamMmu
(4. 2 ct. 17 3akony).

VY 3B’S3KYy 13 UM MIPOMIOHYEMO 3’SICYBaTH, YOMY KBaJIi(hiKOBaHI €JIEKTPOHHI OBIpYi
MOCITYTH € O1JIbII HAMIHHUM Ta 3pYIHNM 3ac000M odimiiHoi KOMyHiKarii i3 cy0’ekTamn
BJIaJIHUX TIOBHOBKEHbB, HI’K HEKBaJTi(hikOBaH1 JIOBipYl MOCIYTH.

o cTocyeThCs npesymnyii 3acmocy8anHs NPUHYUNY ACUMINAYTT, TO BIAMOBITHO 0
4. 2 cT. 25 PernamMeHTy 10puMyuHa CUIa eIeKTPOHHOTO KBaJli(hikoBaHOTO MiJIHCY € €KBi-
BAJICHTHOIO IOPHIMYHIA CHIII BIACHOPYYHOTO MiAMKCY. 3aCTOCYBAHHS Ii€l MPE3yMIIIii
IIOJI0 1HIIKX JIOBIPYMX IMOCIYT BperyiboBaHe B 4. 2 cT. 43 Pernmamenty (mpe3ymitis

46 AnMinicTparuBHe 1paBo i nporec. — Ne 2 (21). —2018.



TH®OPMALIMHE MPABO

LITICHOCTI aHUX, BIANpaBIEHUX KBaJi()iKOBAaHUM €JIEKTPOHHHUM JIMCTOM, HPE3yMIILis
nepeaadi JaHuX 1IeHTU(IKOBAaHUM BIINPABHUKOM Ta OTPUMAHHS 1ICHTH()IKOBAHHM OT-
puMyBaueM), y 4. 2 cT. 41 PernmamenTy (Tipe3yMITIlisi TOYHOCTI IaTH i 4acy, Ha sSKi BKa3zye
KBaJTi(hiKOBaHA eJIEKTPOHHA TI03HAUKa Yacy, 1 MIJTICHOCTI JJaHUX, 3 IKUMH IIi JlaTa Ta 9ac
moB’si3aHi), y 4. 2 cT. 35 PermtamenTy (mpe3yMmmmis IUTICHOCTI W TOYHOCTI TMOXO/KEH-
HSl TaHWX, CKPIMNICHUX KBami(hikoBaHOIO medaTkoro). Jlist enekTpoHHoi aBTeHTH(IKail
BeO-calTy OIHOI Mpe3yMIILii He nependadeHo.

Taki npesymnuii [[. ToGep Ha3zuBae CpOCTOBHHMU, apKe MPE3yMIIIi IiTICHOCTI
JaHUX, TOYHOCTI JIaTH ¥ Yacy TOIIO MOXYTh OyTH CIIPOCTOBaHI B CyIi 0co00r0, siKa iX
ockapxye (Gobert, 2016). Tomy, Ha Hally TyMKY, 3aKOH Ma€ TiepenodadaTd MOXKIIMBICTh
X CIIPOCTYBaHHS 1HIIIOIO0 CTOPOHOIO.

IIpe3ymnyis Oompumanis 8cix HeoOXiOHUX 8UMO2 MA BUKOHAHHS 8CiX 0008 A3KO8UX
@yHKyiii 03Ha4ae, M0 B pasi, K0 3aKOHOJABCTBO MPSMO YH OIMOCEPEIKOBAHO 30008’ sI-
3y€ BUKOPHUCTOBYBATH PEKOMEHIOBAHE CJICKTPOHHE BiIPaBICHHS, IIPOCTABIISATH HA JI0-
KyMEHTI JaTy ¥ yac #oro BYMHEHHs, 30epiraTd Korii JOKyMEHTIB, TO Ieil 000B’sI30K
BBa)KAETHCS HAJIC)KHUM YHHOM BHKOHAHHM, SIKIIO OyJI0O BUKOPHCTAHO ITOCIYTY KBai-
(hiKOBaHOTO PEKOMEHIOBAHOTO EIIEKTPOHHOTO BiINpaBlIeHHS, KBaJi(hikOBaHOT TO3HAYKH
qacy, KBalli(h)ikoBaHy MOCIIYTY €JICKTPOHHOTO apXiByBaHHS BIIMOBIIHO.

ro mpesymmiro /1. ['o6ep HazuBae HecpocToBHOMW (Gobert, 2016).

Ha namry aymKy, He BUIAJKOBO y BKa3aHOMY BUCHUM IEPENiKy BiACYyTHS AOBipda
MOCJIyra eleKTPOHHOTo Mianucy. Ake 00O0B’S30K BUKOPUCTOBYBAaTH KBasli(hikoBaHi
CJICKTPOHHI IIHCH B YCIX BHUITAJKAX, KOJU 3aKOHONABCTBO BHMArae MiAMUCAHHS I10-
KyMEHTa, CyIepedmno 0 MeTi PermaMenTy cripoCTHTH BITHOCHHU €IEKTPOHHOTO TOKY-
MEHTOOOITY Ta B3arajii YHEMOXIJIMBWIO O BUKOPHUCTAHHS MPOCTUX 1 HEKBaJi(hikOBaHUX
YIOCKOHAJICHHX ITi IITUCIB.

Jis1 Hanes)KHOTO (PYHKIIOHYBAaHHS BHYTPIIIHEOTO pUHKY €Bponeiicskoro Coro3y Per-
JIAMEHT Nependadac 63acmue 6u3HanHA KBAMi(iKOBAHUX EIEKTPOHHUX JOBIPYMX MOCIYT
OJHi€T AepkaBU-iieHa B 1HIIMX JeprKaBaxX 4ieHax (IJis eJeKTPOHHHUX MiAMUCiB — 4. 3
CT. 25 Permamenty, JUIsl €IEKTPOHHUX IEYaToK — 4. 3 cT. 35 PernmameHTy, Ajsl enexTpo-
HHUX TIO3HAYOK yacy — 4. 3 cT. 41 Permamenry).

JluBHYM, Ha HaIlle TICpEKOHAHHS, BUIAETHCS TE, [0 CTOCOBHO KBaTI(DIKOBAHUX PEKO-
MEH/IOBAaHHX EJICKTPOHHMX BiJNPaBICHb Ta aBTEHTH(IKAIll BeO-CaiTiB )KOTHNUX MOIO-
JKEHB NP0 B3a€EMHE BU3HAHHA PermaMenT He nependadae.

o cTocyeThes 30inbuerux po3mipie cankyiti kKBaniikoBaHUX MpOBaiiiepiB, TO Bif-
nmoBifHO 710 4. 1 cT. 13 Permamenty Bci MpoBaiiepu AOBIpYHX MOCITYT MOBHHHI HECTH
BIJIMOBIIAJIBHICT 3a 30MTOK, 3aMOIISTHUN HABMHCHO a00 3 Hea0anocTi Oymb-sKid ¢i-
3WYHIN YM FOPUIUYHIA 0c001 B pe3yabTaTi HeIOTPUMaHHS 3000B’A3aHb, Iepe0aueHuX
PermamenTom. [lpu oMy PermameHT mpes3tomye, 110 KBalliikoBaHUI TpoBaiiep isiB
YMHUCHO a00 3 HeoOepeKHOCTI, TOMl SK y BHIIAAKY 3 HEKBami()iKOBaHNMHU HaJaBadaMH
NoTepITijia 0coda Mae JIOBECTH 1i OOCTaBHHU.

BonHouac Takuii miaxix KpUTHKY€EThCS €BPONICHCHKUMU HAyKOBISIMH, SIKi CTBEPIKY-
I0Th, 110 LEHTP cepTUdikalii JTuiie BHOCUTH 10 cepTudikara iHpopmalito mpo MadyT-
HBOTO HOTO BIIACHHKA, M0 MICTUTHCS B ODIMITHAX TOKyMEHTAX, SIKi HATAIOTHCS LIEHTPY
ceprudikarii. OnHak y pasi panbcudikaliii, sk MaTepiaabHOT (MIpOOKH MaTepialbHUX
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HOCIIB), TaK 1 IHTeJIEKTYyaJIbHO1 (HalaHH HeOCTOBIpHOT iH(opMallii), mpoBaiiaep He Mo-
BHHEH HECTH BIAMOBIAAIBHICTB 32 iH(OpMAaIIifo, 10 Oyia po3MillleHa HUM y cepTHdika-
Ti. TakoXX MPOMOHYETHCS BUKITIOUUTH MOXKITUBICTh HACTAHHS BiJIIOBIIAJIBHOCTI IICHTPY
ceprudikalii B pasi, sIKIIO KOPUCTYBaY HE TIepeBIpHUB (HaKT MPUITMHEHHS Jii cepTrdikara
y BIAIIOBITHOMY PEeCTpi, a TAKOXK y pa3i BUKOPUCTAHHS cepTH(ikaTa 3 MOPYIICHHIM
MEX H0ro BUKOPUCTAHHSI, BKa3aHUX y camoMy ceptudikari (Caprioli, 2014).

VY 1bOMy KOHTEKCTI MPOMOHYEMO IMIUIEMEHTYBATH B 3aKOHOJABCTBO YKpaiHU MiAXin
(hpaHIy3bKOTO 3aKOHOMABII, SIKH Iepeadavae, mo T0Ka30M TOTO, IO IEHTP CepTHdi-
KaIlii JisiB 00epekHO, MOXKe OYTH BHUCHOBOK HE3aJICIKHOTO ayIUuTOpa, CKIaIeHHUN 3a pe-
3yJbTaTaMy MepeBipku 1poro neHTpy (Caprioli, 2014).

6. [IpaBa npoBaiigepiB eJIeKTPOHHUX OBipUYHX MOCJIYT

Jlo mpas, siKi HaJeKaTh yCiM MpoBaiiepaM TOBIPUUX MOCIYT, BapTO BiIHECTH TaKi:

— HaJaBaTH EJICKTPOHHI JOBIp4i MOCIYTM B TMOPSAKY, HepeadaueHOMY 3aKOHOM
(y ToMy 4Hchi BUTOTOBISATH cepTU(IKATH KIIOWIB MiJIUCIB, CTBOPIOBATH KIIIOYI IJIst
YYaCHHUKIB €JIEKTPOHHOTO J0KyMeHTooOIry) (Lubaes, 2011);

— JIeNeTyBaTH YaCTHHY CBOiX ITOBHOBa)KCHb CTOPOHHIM OpTraHi3alisaM, HAIPUKIIA, JIe-
JIETYBaTH TTOBHOBAKEHHSI 1010 IPUHHATTS 3asIBOK HA BUTOTOBJICHHS CEPTH(IKATIB KITFOYiB
MiIMUCIB (Taka MpakTHKa iCHye B eBponelichbkux Kpainax (Caprioli, 2014), omHaK KpUTH-
KY€ThCSI POCIICHKMMH HAyKOBIISIMH, SIKi TIEPEKOHAHI, 1110 TaKe JCIeryBaHHS CTABUTh ITiJl
3arpo3y BCTAHOBJIEHHS aBTEHTUYHOCTI efekTpoHHoro nignucy (Keammusn, 2010)).

Sk eBponelchbKUi, TaK 1 BITYUM3HAHUI 3aKOHO/ABLI 3aKPITUTIOIOTH 32 KBaJli(hikoBaHU-
MU IIpoBalepaMu paBo OyTH BKIFOYCHUAM IO JIOBIPYOTO CITUCKY.

Ha BigmiHy 3BHUYaiiHOTO TIpoBaiinepa KBami(ikoBaHUK MpoBaiaep JOBIPYUX MMOCITYT
MOYKE TI0YaTH HaJaBaTH KBalli(hikoBaHy MOCIYTY TICIIs TOTO, SIK iH(GOpMAIIito Mpo cTaryc
Oyzie BHeCEHO J10 oBipunx cruckiB (cT. 21 Permamenty ta ct. 30 3akony). I3 1iporo mo-
MEHTY BOHH MOXYTh BUKOPHCTOBYBATH 3HAK JIOBipH €Bponeiicbkoro Coro3y sl KBai-
(hikoBaHMX AOBIPUMX MOCIHYT. 3 IHIIOTO OOKY, AOBipUUil CIIMCOK, BEJICHHS SIKOTO Oyie Mo-
KJajieHe Ha MiHicTepCTBO FOCTULIT YKpaiHH, € TaKOK 3ac000M, SIKU pOOUTH KOHTPOIIb
i3 OOKY JeprKaBH 3a MisUTBHICTIO KBaTi(piKOBaHUX MPOBaiIepiB OLTBIT e(hEKTHBHUM.

7. BinnoBinanabHicTh MpoBaiiiepiB eJIeKTPOHHUX JAOBIPYHX MOCTYT

VY HayKoBiH JiTepaTypi NPOMOHYIOTHCS TIEBHI MijicTaBu Kiacudikamii miacTas Bij-
MOBIIaJIbHOCTI TPOBAMIEpiB eNeKTpOHHUX aoBipunx mnocuyr. Tak, I1.C. CumoHnoBHY
MIPOTNIOHY€E PO3PI3HITH BiAMOBIIATBHICTD 3aCBiAUyBabHUX LIEHTPIB 32 AKICTH MOCIYT,
1110 HaJIAI0ThCS, 1 BIATIOBINANBHICTD 3a 30epiranHs Ta/ado nepeaanHs iHpopManii mpoTH-
npaBHoro xapakrtepy (Cumonosud, 2004).

Y eBponeHCHKill JTiTepaTypi 3aJIe)KHO Bil Cy0 €KTIB 1 MEXaHi3My MMOKIIAJICHHS Ha HIX
BiJINOBITAJIBHOCT] BUIIIJISIFOTH BIJITOBINATBHICTD IICHTPIB, IO HAJAIOTh MOCIYTH CJICK-
TPOHHOI cepTHdikalii, BIAMOBIIaIbHICTD IEHTPIB, 0 HATAIOTH MOCIYTH MUPPYyBaHHS
(xpunTonorii), Ta BiAMOBIJANBHICTH LIEHTPIB, IO HAMAIOTH JOBIPUi MOCIYTH 3arajoM
(Caprioli, 2014).

Ha namry nymky, 3 omisiy Ha ONHCaHI BUINE BIAMIHHOCTI B IPAaBOBOMY CTaTyCl KBa-
midikoBaHUX Ta HEKBaTi(hiKOBaHUX MPOBAMIEPIB JOBIPUMX MOCIYT HEOOXiTHO TaKOXK
OKPEMO BHJIUIATH MEXaHi3M MOKJIAJCHHS BiAMOBIAAILHOCTI Ha KBaTi(hikOBaHUX 1 HEKBa-
Ti(hiKOBaHUX MIPOBAKIEPIB.
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JocmimKyroun nuTaHHs BiAIOBIIATbHOCTI MPOBaiAEPiB eNEKTPOHHUX JIOBIPUYHX 10~
CITyT, BApTO NMPHUIUTUTH yBary CTpaxyBaHHIO BiATIOBIIANBHOCTI IUX Cy0’€KTiB. Mu 3roa-
Hi 3 JOBOJIaMH HAYKOBIIIB PO HEOOX1JHICTh CTPaxyBaHHS BiIIOBIIalbHOCTI MpoBaie-
piB noBipunx nocuyr (Caprioli, 2014).

Huzka HayKOBIIB CTBEPAXKYIOTh PO HEOOX1IHICTh BCTAHOBJICHHS HAa 3aKOHOAABUOMY
piBHI BUMOT' 10 MaTepiaJbHUX 1 (PiIHAHCOBHX MOXKIIMBOCTCH aKpeAWTOBAHMX 3aCBiIdy-
BaJIbHUX LEHTPIB (kBaJi(hikoBaHuX npoaiiaepis — H. b.) 3 MeTo10 BiALIKOAYBAaHHSI HUIMU
IIKOJH, 3anoisiHo1 TpeTim ocobam (Cysopos, 2010; IlIubaes, 2011; Xanukos, 2006), a
TaKOX BCTAHOBJICHHS MeX X BianoBigansHocTi (KBamuun, 2010).

BomHouac mpoBaiiepn AOBipYMX MOCIYT MOXKYTh HECTH TaKOX aAMiHICTpaTUBHY
BIAMOBIIATBHICTG. [[ikaBuM y 11bOMY TII1aH1 € JOCBij benbrii, 3aKOHOAaBCTBO SIKOT 103-
BOJIsIE€ VB SI3HEHHS Ha CTPOK 110 1 poky abo mrpad y po3mipi 1o 100 000 eBpo Ha mpo-
Baiizepa, Kl Mo3UIlioHye cede sk KBai(ikoBaHnuii, mpote He € TakuM (Didier, 2016).

8. BucHoBkHu

3a pe3ynbraTaMu JOCIHIDKEHHs IPOIIOHY€EMO BU3HAYUTH MTPOBaiiiepa eNeKTPOHHUX
JIOBIpUNX MOCIYT SIK IOPUANIHY 0C00y Oymb-sKoi opraHizamiiiHo-paBoBoi GopMu un
¢biznuHy 0co0y — MmigmpUeEMIs, sSIKI HagaloTh KBamiikoBaHi Ta/abo HekBali(ikoBaHI
CIIEKTPOHHI JIOBipUi MOCITYTH KOPUCTYyBadaM TaKHUX MTOCIYT Ha IUTATHiH un Ge3omaTHii
OCHOBI, MalOTh IpaBa il 000B’A3KM Ta HECYTh IOPUAUYHY BIANOBIJAIbHICTh, BU3HAYEH]
3aKOHOM 1 JOTOBOPOM i3 KopucTyBadeM. [Ipu mpomy kBastiikoBaHUM IpoBaiaCpOM
€JIEKTPOHHUX JIOBIPUUX MOCIYT € MPOBAKJIEP eNIEKTPOHHUX JOBIPYUX MOCIYT, AKUI BU-
KOHYE€ CIeI[iaJIbHi BUMOTH IIOA0 AiSIIBHOCTI y chepi HaJaHHS IeKTPOHHUX JOBIPUMX
MOCIIYT Ta BIJOMOCTI PO AKOTO BHECEHI JI0 CIELiaIbHOTO JOBIPYOTro CIUCKY, YHACIHI-
JIOK 9OTO BiH MOKEe HajaBaTh KBajidikoBaHi moBipui mociayru. Came kBaiihikoBaHi
JOBIpYl MOCIYTrd MOXKYTh BUKOPUCTOBYBATHUCS IS €IEKTPOHHOI B3aeMOAIl Pi3nyHUX
1 IOpuIUYHUX 0ci0 i3 myOmivHOI0 aaMiHicTpamiero. ToMy nep’kaBHE peryaiOBaHHS Y
chepi eJIeKTPOHHUX JOBIPYHUX MOCIYT 3HAYHOIO MIpOIO CIPSAMOBaHE Ha BCTAHOBJICHHS
mpaB Ta 000B’3KiB KBaJTi()iKOBAaHUX MPOBANIEPiB, BIAIOBIIHOCTI X AiSUTBHOCTI BUMO-
raM MDDKHapOJIHUX CTaHJIAPTiB, MIJICTAB 1 MOPSIKY IPUTITHEHHS 1X JI0 aAMiHICTPaTUB-
HOT BiZITOBITaIBLHOCTI.
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The purpose of this article is to determine the legal status of entities that provide not only
digital signature services but also other electronic trust services by examining their rights,
obligations and legal responsibility. Special attention is paid to state regulation of their
activities as well as their administrative liability.

This article is based on researches made by French and Belgian scientists as well as Rus-
sian and Ukrainian researches.

The author used methods of comparative law, historical method, method of induction, sys-
tem-structural method, formal-logical method and other methods of scientific research.
Rights, obligations and responsibility of electronic trust services providers are considered
in this article. Special attention is payed to the analysis of, differences between the legal
status of qualified and non-qualified providers. The author proposed classification of par-
ties of legal relations in the field of electronic identification and electronic trust services.
The author explains why regulatory measures are mostly applied to qualified providers
rather than non-qualified. Advantages of using services provided by qualified providers, in
particular several presumptions are considered.

Results of the research may be used in judicial proceedings where electronic documents are
examined. Moreover, it can be used while drafting government rules and regulations in the
field of electronic trust services.

Key words: electronic trust services, provider of electronic trust services, electronic iden-
tification, electronic signature.
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VJIK 347.73

NMOHATTA TA O3HAKWU NMOAATKOBO-IMPABOBOIO MATEPHAJTI3MY
®ICKANIbHOI EP)KABU

YV cmammi 30iticneno KomnieKkcHe 8uU8UEHHS (peHOoMeHa NoO0amKo80-npPaBoBO20 NAMEPHA-
nismy ¢hickanvroi depocasu. Ocobnugy yeazy NpuoileHO PO3KPUMNIO NOHAMMS NOOAm-
KOBO-NPABOBO2O NAMEPHANIZMY MA 3 ACYBAHHIO U020 MICYi 8 KAMe2OPIHO-NOHAMIUHOMY
anapami nayku inancosozo npaea. I[pyHmosHo eugueno 03Haxu no0amro60-npasoeo2o na-
mepHanizmy QIickanbHol Oepicasii.

Kur04oBi ci10Ba: ogaTKoBO-TPaBOBHH MaTepHAIi3M (DiCKaJIbHOT ICpKaBH, €TATUCTChKA JOKTPHHA
MOJIATKOBOTO IPaBa, TOJATKOBE MPaBO JEP)KaBH, O3HAKHU TOIATKOBO-TIPABOBOIO MATEPHATIZMY,
HayKa (piHaHCOBOT'O TPaBa, KaTeropiiHO-MOHATIHHMIT arapar HayKH (piHAHCOBOTO TIPaBa.

TapaHeHko

Karepuna IOpiiBHa,
KaHgugar opuandHnx Hayk
katja.vojzeva@gmail.com

1. Beryn

Hespaxkarouu Ha Te, mo 0i0miorpadist J0CiKSHD O/IaT-
KOBOTO IpaBa (iCKaIbHOI JepKaBH CATA€ TAKOi K TIIMOUHH,
SIK 1 BUTOKH BIIaCHE ()eHOMEHA MOIATKOBO-IIPABOBOTO MaTep-
HaJi3My, € JOCTaTHI MiJICTABH CTBEPPKYBATH, IO OCTAHHIN
MIPOIOBXKYE TOCTPO TMOTPeOyBaTH CIEIiaIbHUX JTOCHTIKEHb
3a JIOIIOMOTOI0 aJICKBaTHUX HOMY €BPUCTHYHUX IHCTPYMCH-
TiB. [IpHYuHOIO 1FOTO € Te, MO BiJl TOSBU NMEPIIUX OIHCIB
MOAATKOBOT'O MpaBa (hiCKaIbHUX JAeprKaB 10 OUIBIIOCTI poOiT
CYYacHHX aBTOPIB MO)KHA KOHCTaTyBaTH IEPEBAXKHY BIICYT-
HICTh aHAI3y TOIaTKOBO-IIPABOBOTO TMATEPHATI3MY JICPIKaBU
SIK TAKOTO, 1OTO MOHATTS, IPUPO/IH i BIACTUBOCTI, HATOMICTh
Mae€ Micie 3Ae01IbIIOr0 KOMEHTYBAaHHS OKPEMHUX CKIIAJHH-
KiB IbOTO ()eHOMEHA, Y TOMY YHCITi PI3HOMaHITHUX TPaKTHY-
HUX MPOSIBIB MOJATKOBO-IIPABOBOTO MATEPHAII3MY, a TaKOXK
OOIPYHTOBYIOThCS pekoMeHalii (ickaabHii AepikaBi 010
3aMpoBaKEHHsI HOBUX ()OPM 1 METOJIIB OIOJaTKyBaHHS 3a-
MICTh THX, SIKi Aep’kKaBa BHKOPHCTOBYyBaJla paHiIle, OTHAK
TUTATHUKY MTOJATKiB HABYKIIHCS X OOXOIMTH.

Oco0nmuBoro po3maxy HalyJia aroJjoreTHKa MOJIaTKOBOTO
mpaBa JIep)KaBu, a came IOJaTKOBO-IIPABOBOTO MaTepHai3-
My, Y Mpausx IOpUCTiB-()iHAHCHCTIB i3 HACTaHHIM TeEPioay
TOTAJIBLHOTO TIAaHYBaHHS TO3UTUBI3MY B MPABOII3HAHHI, SIKE
posmoganocs i3 cepeannu XVIII cr. Llg misHaBanbHa Tpa-
JIMILIisE CTOCOBHO BHUBYCHHS IOJATKOBOTO IpaBa Ta IOIATKO-
BO-IIPAaBOBOTO MaTepHaIi3My Halyna CBO€T KIIACHYHOT 3piJIo-
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CT1 B paJsiHCbKHI NepioJl po3BUTKY Hayku (iHaHCOBOro mnpasa. Bona cnpomornacs, 3a
BH3HAHHSM i1 TBOPILIB, Ha OOTPYHTYBAHHS «IIPHHITUIIOBO HOBOTO MOHSTTS PaASHCHKOTO
moxatky». [Ipore B ocMucIeHH]I OO (heHOMEHa, a TaKOX SBUIIA «PaITHCHKOTO II0-
JIATKOBO-TIPABOBOTO TIATEPHATI3MY» PAJSTHCHKI IOPUCTH 1 (DIHAHCHCTH KOIHUX HOBHX
pe3yibTaTiB He OfieprKaliu, Ta i 3arajJoM He MOTJIHM I[bOTO J0ocarTH. He3nonanHuMu re-
pelIKoJaMH BUSBUIIMCS CBITOIVISIIHO-METOIOJIOTIYHUN MOHI3M, TMOJIITUYHA 3aIIOPEHICTh
1 HeOyBaJIe 10 THX Mip MepeBaKaHHs B MiIX0aX YYSHUX BUXBAJISHHS MO3UTHUBHOTO Mpa-
Ba paJsIHCHKOI nepykaBu. Llimi, siki B pizHi nepioau icayBanHs CPCP mocraBanu nepen
YYEeHIMU-TIPABO3HABIISIMY SIK HAMTOJIOBHIIIT, 30BCIM HE CTOCYBAJINCS Ti3HAHHS IPAaBOBOL
MIPUPOIH Ta BIACTHBOCTEH MOIATKOBOTO MIpaBa JIEPKaBU 3arajioM Ta MOAAaTKOBO-TIPABO-
BOTO MaTepHAIi3My 30KpeMa.

VY nepmmii nepion icuyBanast CPCP, konu 1m1e BupinryBagoch MUTaHHS PO Te, OyTH
4y He OyTH paJasSHCHKIN AepskaBi, MOAATKU W MOAATKOBA MOMITHKA PO3IVISIAINCS paJisH-
CBKUMH IOpUCTaMU-(DIHAHCUCTAMU NEPEBAXHO SIK 1HCTPYMEHT OOpOTHOM 13 Collialib-
HUMH BEpPCTBAMH — HOCISIMU MPOTHJICKHUX MAPKCHCTCHKO-JICHIHCEKAM CBITOTIISIIHUX
MIHHOCTEH 1 UTTEBUX ijeaniB. BoHU Oyiau TOJIOBHUMH 3HAPSIUISIMH «EKCIpOMpiarii
EKCTIpOTIpiaTopiB». ¥ BOEHHUH TEPioJ] TOJIOBHE NMPU3HAYCHHS MOJIATKIB Ta IMOJIATKOBOTO
IpaBa B PO3yMiHHI PaJITHCHKOT JIepIKaBU KapIUHAIBLHO 3MIHWIIOCS Ha 3aci0 MakcHMaib-
HO1 MOOITi3allii KOIITIB YChOTO CYCIUIBCTBA JIJIsl BEICHHS BiliHH, 1 1151 (hijT0cOPChKO-Me-
TOJIOJIOTIYHA YCTaHOBKA LIOAO CIPUUHATTS (peHOMEHa paJsTHCHKOTO MOJIATKOBO-TPaBO-
BOTO MaTepHai3My Mepelluia Takoxk 0 PaIsiHCbKUX IOPUCTIB-(QiHAHCUCTIB. Y Ipyriii
nooBuHI 1950-x — mepiii monoBuHi 1960-x pp. BimOymacs me oHa KapAuHaIbHA 3Mi-
Ha [UIEH MOIAaTKOBOI IOIITKH PASTHCHKOI IEpyKaBH, 10 HE OMUHYIIO TAKOXK PaTHCHKUX
YUEHHX, — TIOAATKH 1 MMOJAaTKOBE MPABO ACPKaBH CTAIHM PO3IHIOBATHCH SIK ICTOPUIHO
BIJDKIIINE IPOAYKT, Y SIKOTO B ITiH 1epkaBi HeMae MaiOyTHbOTO. ToMy i TeopeTHKH-TIpa-
BO3HABII B 3a3HAUCHMI Yac CTaJM MPOPOKYBATH IIbOMY (DCHOMEHY 3aHemaj i BiaMH-
paHHs. 3arajaoM y Ii3HaHHI MOAATKOBO-NPABOBOTO MATEPHATI3MY PAJTHCHKUMHU IOPUCTA-
MU-(piHAHCHCTAMH MaJIi Miclle IePEeBaKHO JOIMATH3M, MOJIITHYHA 3aaHTaKOBAHICTh Ta
BiJBepTa KOH FOHKTYPIIHHA.

VY mocTpansHCHKHI Tepioll pO3BUTKY HAayKH (hiHAHCOBOTO IIpaBa 3arajbHOCYCIILIb-
Hi, JIOTIKO-THOCEOJIOT19HI, MTOJIITHKO-FOPUIUYHI, MOPAITLHO-TICHXOJIOTIYHI, TPAKTUYHI Ta
IHII CYTTE€BO BAXKJIMBI YMOBH JOCIIDKEHHS BCIX NMPaBOBUX (DEHOMEHIB, y TOMY YHC-
JTi TIOJIATKOBOTO MpaBa Jep>KaBU Ta MOAATKOBO-IIPABOBOTO MATEPHATI3MY, KapIHHAIBHO
3MiHIIUCA. BOHU NPONOBXKYIOTH €BOTIOLIOHYBATH: CTAlU PEATbHICTIO CBITOIVISIHHM
(h1710c0PCHKO-METOAONOTIYHUM TUTIOpai3M, HaJl YYeHUMHU-IOPUCTAMU TIepecTaB BUCITH
«TAMOKJIIB Me€U», IO KapaB iX MONECPETHHKIB 32 KPUTHIHE CIPUHHATTS H OCMHUCICH-
Hs TIPaBOBOI JilicHOCTI. B YkpaiHi, K0 MOCIYroBYBaTHCh KiJbKICHUMH KPHTEPISIMH,
yKe CKIIaacsi KpUTHYHA Maca SIK 3arajioM IpaBO3HABIIB-HAYKOBIIIB, TaK 1 FOPHUCTIB-(i-
HAHCHCTIB JUIs NPOJyKYBaHHS MapaJurMaibHO HOBUX 3HaHb TPO BiJMOBIIHY ITPaBOBY
JIMCHICTB, y TOMY YHCIIi TOAATKOBO-TIPABOBHI MaTepHATI3M. 3’ IBUBCSI TAKOXK OCHOBOTIO-
JIOXHHIA (haKTOp HAYKOBUX 1HHOBAIIil: CYCIIIBCTBO BrOJIOC HE MPOCTO 3asABUIIO, & HABITH
3aBOJIAJIO TIPO WOTo MOTpeOy Yy BUPOOJICHHI 1 3aCTOCYBaHHI SIKICHO HOBHUX IiJIXOJIIB 10
MOOYIOBU CUCTEMH OIIOJATKyBaHHS, sIKa O y3rofKyBalach i3 MapaJurMaTbHO HOBUMH
BEKTOPaMH CYCHIIFHOTO PO3BUTKY.
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[IpoTe HeyxuibHE NOTPUMaHHS OlIBINICTIO SIK BITUM3HSIHHUX, TaK 1 3apyOixHHUX
MOCTPAJITHCHKUX FOPUCTIB-(DIHAHCHCTIB MO3UTHUBICTCHKOI TpaaWIlii MpaBOMi3HAHHS,
TPAAMINIHOTO Tif HA0OPY METOIOJOTIYHUX THCTPYMEHTIB BUBYCHHS IIOJJATKOBO-TIPABO-
BUX MOJITHK i IPAKTUK IMOCTPAIIHCHKUX JIEPKaB YHEMOKIHBHIIO BUPOOICHHS HUMU
MIPUHIIMIIOBO HOBUX IOJIOKEHb, OIIHOK, y3araJlbHeHb Ta BUCHOBKIB IIOJI0 MPOOIEMHU
MOJIATKOBO-TIPABOBOTO MaTepHai3My. ToMy HarajgbHOIO € SIK HAyKOBO-TEOPETHYHA, TaK
1 MpakTU4HA MOTpeda B CUCTEMHUX CIELiaIbHUX J0CTIIPKEHHAX T0JaTKOBO-IIPaBOBO-
TO MaTepHaNi3My (iCKaIbHOI JepKaBH 3 aICeKBATHUX MPUPOJI I[HOTO (PCHOMCHA TTi3Ha-
BaJILHUX IT1IXO/IB.

Memoro cmammi Ta BojgHOYAC 1l OCHOBHUM 3aBJIaHHAM € (POPMYBaHHSI HOBHUX ITiIXO-
JIiB 10 po3yMiHHs OyTTE€BOT BKOPIHEHOCTI (heHOMEHa ITOJIATKOBO-TIPABOBOTO ITaTepHAITI3-
My (hickambHOI AeprKaBH, a TAKOXK POSKPUTTS HOTO HAYKOBOTO MOHSATTS W O3HAK.

2. Oco01MBOCTi MOHSITTS NOAATKOBO-NIPABOBOI0 NaTepHANi3My (ickaabHOI
JAepiKaBU

Kateropisi «momaTkoBo-IIpaBOBHUil aTepHATi3M» yxKe JaBHO repelyBae, Tak OU Mo-
BUTH, Ha BICTPI Tepa IOPUCTIB-(PIHAHCHCTIB, OJIHAK Yepe3 301r II0T CYKYIMHOCTI 00cTa-
BHUH 11 HayKOBa JIETITUMAIlis 3aTarHyacs. Lle moB’s3aHo 3 THM, 110 aHAIi30BaHa pooIIe-
Ma HAJICKHUTH JI0 0COONIMBUX TIPOOIeM NMPaBHUYOI HAYKH 3arajioM 1 HayKH (iHAHCOBOTO
mpaBa 30kpema. [lo-miepiire, BoHa 6e3M0cepeIHbO CTOCYEThCS KaTerOPiiHO-TTOHATIHHOTO
armapary BUIlle3a3HaueHoi HaykH. OHAK SKIIO OiNBIIICTh IHIUX KaTeropii Hayku (inaH-
COBOTO IIPaBa €TUMOJIOTTYHO BKOPIHEH1 B MO3UTUBHOMY (hiHAaHCOBOMY IpaBi (hickaibHOT
JepyKaBH, TO KaTeropisl «IOaTKOBO-IIPABOBHH IMATEPHAII3M» TAKOTO BKOPIHEHHS HE Ma€
(Tapanenxko, 2018). IIpoTe 11 HE Mae PO3MISIIATUCH K TIEPEIIKO/A JUTsl i1 HAYKOBOT Je-
ritumanii. [To-apyre, 151 Kareropis BioOpakae HAA3BUYAWHO CKIIAIHY, IUTMHHY, TyXKe
JUHAMIUHY PeaNbHICTb, ¥ SKi HEPO3PHBHO MEpEIUICTEH] Ta MOB’s3aHi iHII CETMEHTH
MO3UTHUBHOTO TIOIATKOBOTO TpaBa ACPKaBH, a TAKOXK KaTeropii, o iX Mo3HavaroTh.

Mg Toro mo0 po3KpHUTH MOHATTS MOAATKOBO-IIPABOBOTO MaTepHAIi3My, HEOOX1IHO
HacamIiepe] 3’ACyBaTH 3arajibHe CEMaHTHUYHE 3HAYEHHs CJIOBA «IaTepHanizMy». TepMiH
«TaTepHAI3M» Ma€ JTaTHHCHKE MOXOMKCHHS, HOTO IIOYaTKOBOIO OCHOBOIO € KOPiHb «I1a-
Tepy», To0TO «0aThko» (Mactok, 2000). Y cydacHii YKpaiHChKI MOBI TEpMiH «Iarep-
HAJII3M» TIIYMauUThCS K «3aCTYIMHHITBO CTapIIOTO HaJ MOJOIIINM, ITiJOTIITHUMY, 5K
«IPOTEKIIOHICTChKE BIHOIICHHS JIep:KaBu J10 cBoix rpoMaistay» (bycern, 2009).

A. Bin 3ayBaxye, 10 X04a MaTEPHANI3M € JOCUTh OaraTOrpaHHUM SIBUIIEM Ta
MOXe K OyTH Jep>KaBHUM, TaK 1 HaOyBaTH IPUBATHOTO XapaKTepy, IPOTE B CydacHin
MOBHIH MPAKTHUIlI I[IM TEPMIHOM HAWYaCTIlIe BUSHAYAIOTh 3aKOHH i aKTH IeP>KaBHOI
MOJIITHUKH, SIKi 0OMEXYIOTh CBOOOAY Joel HiOMTO B iXHIiX ke iHTepecax (Weale,
1991). ToGTo iieTbcst HacaMIIepe ] PO JASPKaBHUN NAaTEPHAII3M, J¢ POJTh «0aThKa»
nepeiiMae Ha cebOe JiepKaBa Ta MOMUPIOE «OaThKIBChKE MIKITYBaHHS» Ha CBOIX I'PO-
MaasH. [Ipudomy B gepxaBHO-BIAAHIHM cdepi marepHami3M OposSBISETHCS Y BUIISAIL
CBOEPIHOTO MiIKYMY 3 MEBHOK METOK I'POMAJIsSH JACPKaBOK Ta TUMH, XTO MparHe
BIIaJI¥, BUCOKOTO Miclisl B CyCcHiiIbCTBI, 3BenuueHHs ('a3in, 2015). Biarak y koHTeK-
CTi HAIIOTO JOCJIIKEHHS HayKOBHH 1IHTEepecC CKilajlae aHaJi3 MPUPOAH MaTepHai3MYy,
IO TOMIMICHUH Y AepKaBHO-BIAAHY cepy, a came MOJATKOBO-IIPABOBUH MaTepHa-
Ji3M (icKaIbHOT AepIKaBH.
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3a3HauMMoO, IO MOKH 10 YKpaiHChKa HayKa MOJATKOBOTO IpaBa YHUKAE BIKHBAHHSI
MOHATTS «(icKambHa aepxkaBay. Lle He BUIIQAKOBO, a/ke 3rajaHe TOHATTS HUHI Hale-
JKUTH THIIUM TIOJaTKOBUM KyJbTypaM (€BPOTEHCHKINA 30KpeMa 1 3axiHil 3arajiom), a
B MUHYJIOMY OyJIO BIIACTHBE i yKpaiHCBKili IofaTKOBiil KymbTypi. MueTbes mpo ykpa-
{HCBKY JTOpPEeBOIIOLiHHY KynbTypy (KiHipt XIX — nodarky XX cT.), Komu BoHa Oyna of-
HI€I0 31 CKIIQJIOBUX YaCTHH POCIHCHKOT IMIIEPChKOT MOAATKOBOT KyJABTYypH 3aranom. Jlo-
CUThb PO3MIISIHYTH, HAMPHUKIIAJ, Mpali TaKUX YKpaiHChbKUX MpodecopiB i3 (piHAHCOBOTO
npasa, sk C.I. InoBaiicekuit (Mnmoaiickmii, 1892), I[LI1. Mirymian (Murymus, 1989),
LYO. Ianraescrkuit (ITatnaesckuii, 1885), B.H. Tepmoxnedor (Teepaoxiedor, 1906),
H.M. lHurosny (LlutoBuy, 1898) Ta inmIi.

OpnHak 13 iepeMororo B 1917 p. OibIIOBUIIBKOTO TIEPEBOPOTY 1is TPAIHIIIS IIepepBa-
JIacs: yce Tak 3BaHe «3axiJiHe» B KpaiHi, y TOMy YHclli B YKpaiHi, yHACIiIOK HBOTO CTAJIO
3aMOBUYBATUCH 200 3amepeuyBaTiCh. Jlo MpeaIMeTiB 3aMOBUYBAHHS Y1 3aliepeueHHsI 110-
Tpamnuia TOAl i KaTeropis HayKu (piHaHCOBOTO MpaBa — «(dicKkaJbHa JepKaBay.

3 npuitasarram 16 aunus 1990 p. [dexnapanii npo Aep>kaBHUM CyBepeHiTeT YKpaiHa
CTajia Ha IUIIX TOBEPHEHHS 70 BIACHUX — EBPOIMEHCHKUX — aHTPOIIOCOIIOKYIBTYPHUX
MIHHOCTEH PO3BUTKY Ta MPOMIILIA IIE0 JOPOTOK0 BXXKE YUMAIUH ii BIITHHOK, MPOTE IIIe
JlalieKo He Bech. Lle cTocyeThes TaKoXK BITYM3HSHOTO NMPABO3HABCTBA 3arajioM Ta yKpa-
fHCBKOT HaykW (piHAHCOBOTO TpaBa 30KpeMa. Tak, y 3axuimeHii y ctinax KuiBcekoro
HAIlOHAJIBLHOTO yHiBepcuTeTy imMeHi Tapaca LlleBuenka pisHo 20 pokis Tomy I1.C. ITamy-
PKIBCBKHMM OJIHIH 13 IEpIIMX YKPATHCHKHUX MOCTPAISTHCHKUX JTOKTOPCHKHUX JUCEpTALiil 13
¢inarcoBoro mpasa «IIpobiemu 3aranpHOI Teopii hiHAHCOBOTO MpaBa YKpaiHu mepexii-
HOTO TIepioay» OyB 0OIPYHTOBaHHUN BUCHOBOK ITPO T€, IO «BAYKJIMBO PO3IPBaTH 1HEPIIIO
130JIAIIOHI3MY B HayIli (hiHAHCOBOTO IpaBa, MO MEepeHIuIa JJ0 HAC BiJ MOMEPETHHOTO
cycmimbseTBay (IlamypxiBebknit, 1998).

Came 3 METO0 ITOBEPHEHHS JI0 OJIHI€T 3 HAIlIOHATIBHUX JOPEBOIIOMIHHIX TPAJUIIH Hay-
K1 (pIHAHCOBOTO MpaBa Ta I1ie OUIBIIOT iHTerpallii cy4acHoi BITUN3HIHOI HayKU (JiIHAHCOBO-
IO MpaBa B €BPOICHCHKE TPABO3HABCTBO HAMU 3aCTOCOBAHO MOHATTS «(iCKaIbHA JeprKa-
Ba». Y €BPOICHCHKIH HayIli 3 (JIHAHCOBOTO IIPaBa BOHO BKOPIHUIIOCH 1 HIKOJIM HE 3HUKAIIO
me 13 XVII ct. Hanmpukia, onyH 13 HAOUTBIT IMTOBAHUX Ha 3aXofi cydacHUX (haxiBIIiB
13 myOmiyHMX (hiHAHCIB 3arajioM 1 mojaTKiB 30kpeMa (paniy3bkuii yaenuid T. TlikeTti B
monorpadii «Kamitan y XXI cromitri», omyOnikoBanii ynepmie B 2014 p. aHITHCHKOIO
MOBOKO Ta mnepekiajeHid y 2016 p. ykpaiHCbKOIO MOBOIO, 3a3Havae, Mo (icKaIbHO €
JieprKaBa, sIKa BBAXKAE TOJATKH BIACHUM aTpUOyTOM, IOAATKOBE MPABO — O3HAKOKO CBOTO
CYBEpEHITETY, a TAKOXK JOTPUMYETHCS 3a3BUYall MPONOPLIHHOTO OMOAATKYBaHHS, 32 SKOTO
HaNBaXUMid MOJATKOBUI TATap BUMajae Ha OigHinn BepcTBu HaceneHHs (ITikerti, 2016).
Jlo peui, YkpaiHCcbKa (icKaibHA JiepKaBa MOBHICTIO BIIMOBIA€ IIMM XapaKTEPUCTHKAM.

[TomarkoBO-TIpaBOBHIA MATEpPHATI3M Cy4YacHOT YKpaiHu € CIenu(iqHuM criocoOoM
BITHOCHH MiX (DiCKaIFHOIO AEPKaBOIO Ta IUIATHUKAMHE ITOJATKIB, MMPAKTUKOIO # mMOJIi-
THKOIO Ii€l JIepiKaBH, iI€0Noriero Ta Ky/IsTyporo il mojaTkoBoro npasa. Moro Gyrrese
BKOpIHEHHs B MaTepii came MoJaTKOBOTO MpaBa 3yMOBJIIEHE THM, IO L€ MPaBO € IEH-
TPaJIbHOIO apeHOI0 3ITKHEHHS MyONIYHUX 1 MPUBATHUX MOTPEO Ta 1HTEPECiB MJIATHUKIB
MOJIATKIB, 3 OJTHOTO OOKY, 1 MOTped Ta iHTepeciB (hickaabHOI aep)kaBu — 3 iHIIoro. I1par-
HEHHIO (DICKaJIbHOT JIepKaBH aKyMyJIIOBaTH y BIACHUX (POHIAaX KOINTIB SKOMOTa OiIbITY
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YacTHHY (PIHAHCOBUX PECypCIB 32 PaXyHOK IONATKOBUX HAIXOIKCHb JIJIsI 3aI0OBOJICHHS
BJIACHUX MOTPeO Ta IHTEpEeCiB BIIKPUTO MPOTUCTOITh HeOAKaHHS TUIATHHUKIB IMOJIATKIB
BiJUIaBaTH JepKaBl YaCTUHY CAMOCTIHO CTBOPEHUX HHMMH OJar 3apajyd HE TapaHTo-
BaHOI I HUX IyOJIIYHOT BUTOMU BijJ JiSUTBHOCTI Ep’KaBU Ta 11 OKPEeMHX 1HCTUTYTIB.
3pocTaHHS PiBHA CyCHIJIBHOTO HEBJOBOJICHHS MPAKTUKOIO peastizaliil moJaTkoBOro mpa-
Ba (hiCKaIBHOT JIEP>KaBHU PEATBHO 3arpOXKy€ HETIOPYIIHOCTI {1 TOJaTKOBOTO CYBEPEHITETY
Ta cyBepeHiTeTy 3arajoM. OJHe 3 MEePEeKOHJIUBUX CBIIUYEHb IIbOIO — MAaCOB1 YXHUJICHHS
IUIATHUKIB MOJATKIB BijJ iX crutath. ToMy (QickaibHa IepikaBa BIAETHCS JO MOAATKO-
BO-IIPABOBOTO MAaTEPHATI3MY SIK OHOTO 3 BUIIPOOYBAHUX YaCOM MEXaHI3MIB 3MEHIIICHHS
TOCTPOTH BHIIE3a3HAUYCHAX MPOTUPIT.

OCHOBHHMM NIPH3HAYECHHSM II0JaTKOBO-IIPABOBOTO TTATEPHATI3MY B ITOAATKOBIH Mpak-
TUI (icKaTbHOI AEpKaBH € 3a0€3MeUCHHs iCHYBaHHS 11 MOJATKOBOTO IPaBa IIJISIXOM
CTBOPEHHS B IUTATHUKIB MOJATKIB BPAXKEHHS «OAThKIBCHKOTO MIKITyBaHHS AEPKABU PO
Hux. [To3a moOmaTkoBUM MPaBOM JIEpKaBU MMOJATKOBO-IIPABOBUII MATEpHAIII3M iICHYBaTH
HE MOXe, OCKLUTBKH BTpadae CBOE MPU3HAYCHHS U MIIIPYHTSI TSl peatizariii.

3. O3HaKkH MOJAATKOBO-MPABOBOI0 NaTepHAJi3MY (picKaIbHOI ep:KaBU

HaiizaranpHilmoro poji0BO0 03HAKOIO MOJaTKOBO-IIPABOBOTO MATepPHAII3MY (hicKaib-
HOT JIep>)KaBU € CTBOPEHHS 11F031i 3a0e3redeHHs peanbHoro Onara 3 ii 00Ky IiaTHUKaM
nojarki. [Ipo 1e, 30kpema, nepexonuBo roBoputh C.I. Kapa-Myp3sa. Bin 3a3Hauvae,
o 6e3 JepKaBHOTO MaTepHali3My HE MOXKE ICHYBaTH >KOJIHE CYCIiIbCTBO, aKe JIep-
’KaBa BUHMKJIA SIK CUCTEMa, 1110 3000B’s3aHa HAIUIATH BCIX MiAJaHUX YU TPOMAJISH Je-
SIKMMU OJIaraM¥l Ha 3piBHIOBABHII OCHOBI (200 3 IPUBLICSIMH ISSIKUM TPYIIaM, IIPOTE 3
BHCOKUM CTYIICHEM ypiBHIOBaHHS). JlepxaBHUII marepHaTi3M — I1e OCHOBa COLIaIbHOI
nepxaBu (Kapa-Myp3za, 2009). I1.B. ToroneB HamaraeTbcsi BUIPABIATH ITATSPHAII3M,
BU3HAIOUH, 110, HE3BAKAIOUM Ha IyONIYHO-BIAHUIA XapakTep, BiH € HacamIepen Ii-
KIIyBaHHSIM, 10 3aCHOBAaHE HA BU3HAHHI JIep>KaBOIO CBOTO 000B’SA3KY 3/iHCHIOBATH TaKe
mikiayBaHHS. Jlaji BueHMI 3a3Havae, M0 AKIIO MaTePHATI3M BUKOPUCTOBYETHCS IS Xa-
PAKTEPUCTHKH JICPKABHOI IMTOJITHKH, TO HACTHCS PO 30008’ I3aHHSI ICPIKABH, SIKi MAIOTh
KOHCTUTYIIHY OCHOBY H 3MICT, € HacIpaBi TypOOTOIO PO TPOMAISH, SIKi OMMHIIIHCS
IiJ BILTABOM 00’ €KTHBHUX 1CTOPUYHUX (DAKTOPIB y CKIAIHIA COMiadbHO-CKOHOMIUHIN
CUTYyallii Ta MarOTh HE3/I0JIaHH] TPYIHOII B caMOCTiiHi# comiamizanii (Iorones, 2014).

OpHak 1032 €TaTHCTCHKOIO TOKTPHHOIO TTOJATKOBOTO TpaBa 00pa3 MmaTepHali3My sIK
Orara BUSIBIISIETHCS JIMIIE «BEPIIMHOIO aiicOepray, T03i€r0, MACKOI0, 32 SIKOIO ITPUXOBY-
€THCSl YMOXJIUBIICHHS 3/[1IICHIOBAHOCTI (hiCKaJIbHOIO AEPKABOIO CBO€T aHTATOHICTUYHOI
II0/I0 TUIATHMKA MOATKY MOJATKOBO-TIPaBOBOi cTparerii i Taktuku (I'aBpuitiok, 2014).
CyrtHicth nporo npasninas . Kant Buznauns TakuM anHOM: «I1paBiiHHS, 3aCHOBaHE Ha
MIPHUHITUII TIPUXHILHOCTI HAPOIY SK OJIATOBOJIIHHS O0aThKa CBOIM JITSIM, € HAHOUTBIIIAM
JIECTIOTU3MOM, KM TUTBKH MOXKHA CO01 YSIBHTH, <...> 3HUIIYEThCS Oylb-sKa CBOOOJIA
mignanux» (Kant, 1964).

BuHuKae 3amuTaHHA: YW HE € BU3HAYCHHS MATePHAIICTCHKOTO TPABIIHHA SIK Haii-
Oinpiioro aecnotusMmy putopudHuM nepedipmeHusM? Ha aporo E.FO. Conosiios Bij-
MIOBIJIA€ 3alEPEUCHHSM Ta 3ayBaXYye: «YCi MH J0Ope pOo3yMieEMO CEHC MOPAJIbHOI CeH-
TEHIIIT «HaKripIe 31 371a — 3710, [0 BUCTYIA€E B 00pa3i 1o06pay. Bigsepre 3510 6e3 3ycuiib
PO3ITI3HAECTHCS T4 BHKIUKAE CYIPOTHB. 3710, 3aMACKOBaHE IIiJ] OaromisHHs, 0OMaHIOE,
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yeurusie i 3amnytye y cBoi citi» (ConoBse, 2005). Came ue 1. Kant maB Ha yBa3si, kBa-
Ti(hiKyr0un «0aThKIBChKE IPABIIHHS» K «HAHOITBINNHN JECTIOTH3MY: HAHOUTBIINN, TOMY
0 HAWCIOKYCIUBINIANA 1 HaWmiacTynHINN. «baThKiBChKe TPABIIHHS» MHCIUTHCS
I. KanToM sik HenepeOOpHO JIMIIEMIpHHUN CITOCIO BUKOPUCTAHHS JIFONWHU TIIBKH 5K 3a-
coOy. Mucnurens numie: « TypOOTIUBUI MpaBUTEh MOBOAUTHCS 31 CBOIM HAPOJOM SIK
3 ymo0JIeHO XynoOoro: Jo4rcTa 3icTpHrae i mepcTh, mace 3riiHO 31 CBOiM, a He ii
OakaHHsIM, a micnd noinae (HiOM B orJjary) 3a Te, IO Mepel UM COOaKH MpaBUTENs
OXOPOHSUTH ¢TI0 Bix BoBKiBY» (KaHT, 1964).

lle omHi€r0 POIOBOIO O3HAKOIO TONATKOBO-IIPABOBOTO IATEPHANI3MY € HOTO ITijie-
CIpSIMOBAaHA HAIJICHICTh HA YBIKOBIYCHHS JECP)KABOI €TOICTUYHOT MPAKTHKU BUKOPH-
CTaHHS TUTATHUKIB TIOJATKIB SIK HECKIHUCHHOTO JDKepelia HaIX0/DKEHHS (P IHAHCOBHUX pe-
CYPCIB JUIsl 33/I0BOJICHHS JIep’KaBHUX MOTpeO. JlepkaBa, Maroun HaHOUIbII CcTa0IBHUN
1 MOCTIMHUH 1HTEpeC 110/10 HATIOBHEHHS JepKaBHOT Ka3HU (JiHAHCOBUMH pecypcamu 3a
PaxyHOK MOJATKOBHUX HAJIXO/PKEHb, «HE CITYCKAa€ OKay 3 IUIATHUKIB MOAATKIB, aKyMYITIOE
i 32CTOCOBY€ BCI MOMKJIMBI MEXaHI3MH 3a0€3I1eUCHHST BUKOHAHHS TNITATHUKAMU CBOTO T10-
JaTKOBOTO O0OB’sI3Ky. BomHouac i3 MeTOI0 3HIKEHHSI PiBHS IOCTIHHO HapOCTAar04oro
CYCIUIBHOTO HEBJIOBOJICHHS JIepKaBa dYac BiJl 4yacy BHMYIIICHA «BIJIPUBATH BiJl ceOe»
HE3Ha4yHy YacTKy CBOiX KPOBHHUX 3aCO0IB ISl 3aJIOBOJICHHS ITyOIiYHHX MOTped CBOIX
JKe TOJyBaJbHUKIB — IJIATHUKIB mojaTKiB. OmHak, sk 3a3Hadae P.O. [aBpuiiok, nepxa-
Ba He 3000B’s13aHa IOPUANYHO (DiHAHCYBATU MOTPEOH CBOIX MiJAAaHUX, BOHA MEPiOAUY-
HO poOuTH 1€ Yepe3 iMIepaTuB 1HIIOT MPUPOAU — MPUPOIHOI HEOOXiTHOCTI 30eperTu
JKHBHM IUTaTHUKA TOAATKY SIK JHKEPEIO BIACHOTO IONAIBIIOTO ONAromoiXydds, MPOTe
He uepe3 000B 130K, aHAOTIUYHII TOMY, SIKHI Ma€ TUIATHUK TTONATKIB Iepe Jep:KaBoio
(TaBpumitrok, 2014). Crpareriuno (ickajbHa Jep)kaBa 3aXHINae B TaKUi crocid BiracHi
(yHmaMeHTaNbHI iHTEpeCcH Ta TOTOBA 3apajy IbOTO WTH Ha BCE, HABITH MiJ CTPAXoM
CBOET 3aruoderi.

[HIIOIO POIOBOIO 03HAKOIO MOJATKOBO-TMPABOBOIO MaTepHaNi3My (ickaiabHOI Aep-
JKaBHW € Te, L0 BiH HE mepeadavyae y3roUKEHHS 1HTepeciB CTOPiH, OCKUIBKU TiJIbKU B
JepyKaBH, SIKa BCTAHOBIIIOE MPABUIIA COIIaIbHOT B3a€MOIii, 3aBXKIN € CBOOOIa BUOOPY
(Kounoga, 2009), sika momnsirae B TOMY, IO JepkaBa, sk 3a3Hadae P.O. [aBpuiiok, Ha-
JIa€ TOCIIYTH IJIATHUKAM TIOJaTKIB HE TOJI, KOJNM iX 0COOJIMBO TOCTPO MOTPEOYIOTH ii
iJJ1aHi, a Toli, KOJIM caMa JiepKaBa BBa)KAE 3a HEOOXi/IHE, a TAKOXK y popmax Ta 00csi-
rax, ski Baxxae gonycrumumu (IaBpuiroxk, 2014). Hacnigkom Takux narepHaliCTChKUX
BITHOCHH MiX JIEp:KaBOO H CYCIIIBCTBOM € «BIUYXKEHHS», 3a SIKOTO «BJIaa» CXUIbHA
ITHOPYBATH CyCIiJIbHY IyMKY, BBaXar0uH cede €MTUHUM Cy0’ €KTOM ITyOJIIYHOTO MPOLECY,
a «CYCITUIBCTBOY IMPAKTUYHO TTIOBHICTIO BUKITIOYAETHCS HEIO 31 Chepr MPUHHATTS PillicHb
(JIyOckmit, 2013).

3permToro, Un He KITIOYOBOI0 POIOBOIO 03HAKOIO ITOAATKOBO-TIPABOBOTO ATEPHATIIZMY
(ickampHOI AEpKaBH € Te, IO OCTaHHIN € aTpHOYTHBHOIO BIACTUBICTIO €TaTHCTCHKOI
JOKTPUHH TTOJIaTKOBOTO IMpaBa Ii€i JepxaBu. BiH 03Ha4ae MOXIIMBICTH II€T AeprKaBU
BUCTYTMATH Y BiIHOCHHAX 13 IUIATHUKAMU MOJATKIB 13 «0aTbKIBCHKUX» MO3HILiH 13 METOIO
30epexKeHHs HETIOPYIITHOCTI BIACHOTO MOJAATKOBOTO CYBEPEHITETY LIUIIXOM IPUXOBYBaH-
HS TIPIOPHUTETY JCPKABHUX IHTEPECIB Iepe IMyOIiYHUMHE iHTepecaMu colliymy. binbIe
TOTO, TIOATKOBO-IIPABOBUH MaTepHAIII3M € OKPEMIITHBOIO MPAKTHKOIO, BHOKPEMIICHOIO
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ZICOJIOTI€I0, IIJIOK CAaMOCTIHHOO KYJIBTYPOIO peaitizallii (pickaJbHOI IEPKABOK CBOTO
MOAATKOBOT'O MpaBa.

Biarak mMoxeMo pe3roMyBaTH, IO 70 3araJIbHUX POIOBUX O3HAK IMOAATKOBO-TIPABO-
BOTO TIaTepHaITi3My (DicKaIbHOI JIepykaBU HaJIeKaTh TaKi: a) MOJATKOBO-TIPABOBHIA MaTep-
HAJIi3M — IIe aTpuOyT €TaTHCTCHKOI JOKTPUHH ITOJATKOBOTO TIpaBa; 0) BiH He mependadae
Y3rO/KEHHS IHTEPECiB CTOPIH, OCKUIBKH JHIIE Y (hiCKaJIbHOI JepiKaBH, sIKa BCTAHOBIIIOE
IpaBUjIa COLiaMbHOI B3a€MOJIl B MOJATKOBHX BiHOCHHAX, 3aBXIU € cBoOOIa BHOODY;
B) TO3MIIOHYBAaHHS IOJATKOBO-TIPABOBOTO MATEPHANI3MY SIK PEAIbHOTO 3a0e3NECUCHHS
(hickaIIbHOIO JIepIKaBOO OJiar TUIaTHUKAM TOJATKIB; T') MparHeHHs (icKajIbHOI JiepKaBu
YBIYHUATH €TOICTHYHY NMPAKTHKY BUKOPUCTAHHS IUIATHHUKIB ITOAATKIB Y BIACHUX IHTEpECaXx.

PonioBi 03HAaKM MOAATKOBO-IIPABOBOIO MaTEpHANI3MY XapaKTepU3yIOThCs MOCTIHHI-
CTIO, KOXKHA 3 HUX BiIoOpakae OKpeMy CTOpPOHY (peHOMEeHa MolaTKOBO-IIPaBOBOIO I1a-
TepHaJIi3My, BOAHOYAC JIUIIC HA OCHOBI CYKYIHOCTI BCIX HOTO 03HAK PO HHOTO MOXKHA
CYIUTH SIK TIPO ()eHOMEH 3arajioM.

4. BucHoBKH

3 o1y Ha aHaJIi3 HAyKOBUX IMiIXOIB 10 PO3YMiHHS 3MICTY MOHSTTSA [OJaTKOBO-TIpa-
BOBOTO TMATEpHAJII3MY, @ TAKOXK Ha OCHOBI BHOKPEMIICHHSI HOr0 03HAK MOATKOBO-IIPABO-
BUH MaTepHalIi3M K (PeHOMEH MOXKHA OXapaKTePH3yBaT BU3HAYCHHSIM, SIKE OXOIHUTH YCi
HOTO O3HAKH Ta BIACTHBOCTL: ampubymusHuii cnocio icrny8anus nooamrkoeo-npasosoi
OokmpuHu Qickanvhoi depoicasu, Oilbule Mmoo, ye maxuil yxce ampubymusHull cnocio
icnyeanus enacte Qickanvhoi depacasu. st kareropist BioOpaxkae Ha3BUYANHO CKIIa/I-
HY, IJIMHHY, Ty’e IUHAMIYHY peaibHICTh, y SKilf HEPO3PUBHO MeperieTeHi i MoB’ 13aHi
IHIII CETMEHTH MO3UTHBHOTO ITOJATKOBOTO TpaBa Jep)KaBH, a TAKOXK KaTeropii, mo ix
MI03HAYAIOTb.

Kareropis «mmoaTkoBO-IIpaBOBHiA ITATEPHATI3M (iCKaTbHOI AepiKaBI» BKE JaBHO IIe-
peOyBae, Tak OM MOBHUTH, Ha BiCTpi Nepa I0pUCTiB-(hiHAHCHUCTIB, OJJHAK Yepe3 30ir Lijoi
CYKyNHOCTI 00cTaBuH ii HaykoBa JeriTUMais 3artsaraynacs. ToMmy € HaranbHa motpebda
B MOJAIBIINX HAYKOBUX JIOCII/PKEHHSIX IOJaTKOBO-IIPABOBOTO IMATEPHANI3MY, Y PO3-
KPHUTTI CBITONNISJHHUX 1 TCOPSTUYHHMX 3aCaj IbOTO SIBUINA, B OOIPYHTYBaHHI €()EKTHUB-
HUX METOJIIB HOTO aJIeKBaTHOTO Mi3HAHHA. A HAHOLIBIII MPAKTHYHOK PIYUI0, SIK BIZIOMO,
€ TPYHTOBHA Teopis. BusHaueHHs 1i€l kateropii cnpusiTuMe CyTTEBOMY MOIIHOICHHIO
JOCTIJKEHHST BICHUMM HU3KH IUTACTiB (piHAaHCOBO-IpaBoOBOi HilicHOCTI. Llpomy crpu-
SATAMYTb IIIOHAWMEHTIIe JIB1 0a30Bi CBITOMISIHI Ta (Pi10CO(HCHKO-METONOIOTIUHI BIIACTH-
BOCTI Kareropii «IoIaTKOBO-TIPAaBOBUI IMaTepHATI3M»: 3 OTHOTO OOKY, BOHA € HAHO1IbII
KOHIICHTPOBAHUM ITiJICYMKOM TPUBAIHX JOCIIIKCHb TCOPETHKAMU IIpaBa BiIIIOBIIHOI
(hiHaHCOBO-TIPaBOBOI JIHCHOCTI, a 3 1HIIOrO — MOsiBa OKPEMOI HayKOBO1 KaTeropii «Imo-
JIATKOBO-TIPABOBUII MaTepHAII3M» CTaHE HOBHUM €()EKTHBHUM iHCTPYMEHTOM HayKOBOTO
Mi3HAHHS BiAMOBIJHOTO CETMEHTY MPAaBOBOT NIHCHOCTI, CTUMYJIFOBATUME BUCHHUX JI0 HO-
BUX TBOPYHX MOITYKIB.
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CONCEPT AND CHARACTERS OF TAX AND LEGAL PATERNALISM
OF THE FISCAL STATE

Kateryna Taranenko,
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The article is devoted to the complex scientific research of the phenomenon of tax-legal pa-
ternalism of the fiscal state, investigation of the techniques and technologies of its creation
and the practice of its implementation in the current circumstances, defining the general
and the particular in the nature of Ukrainian tax-legal paternalism.

The bibliography of tax law studies of the fiscal state is as deep as the sources of tax-legal
paternalism. However, there are sufficient grounds for claiming that the latter still needs
special research with the help of his heuristic tools. At present, Ukraine has already devel-
oped a critical mass of scholars of finance lawyers to produce paradigmly new knowledge
about tax-legal paternalism. There was also a fundamental factor in scientific innovation
- the society aloud stated its need for the development and application of qualitatively new
approaches to the construction of a tax system that would be consistent with the paradigmly
new vectors of its development.

Paternalism is a system, principles and practice of state administration, built in accord-
ance with the paradigm of total domination of the state and the passive subordination of the
will of its subjects, afflicted with dependency. Paternalism of the fiscal state as an all-inclu-
sive phenomenon and its tax-legal paternalism relate to each other as generic and species
phenomena and corresponding categories.

The study defines the notion of tax-legal paternalism and justifies the need to recognize
it as a new separate category of financial law studies. There is a principal difference
between the scientific category of “tax-legal paternalism” and the majority of other cat-
egories of financial law studies. If the vast majority of other categories of financial law
studies are etymologically rooted in positive financial law of the fiscal state, legitimized
by the positivist approach to apprehension of law, the category of “tax-legal paternal-
ism” is rooted in discursive tax-legal practices, ideology and culture of the fiscal state,
and its legitimation enabled the application of the basic argumentative-discursive ap-
proach to apprehension of law.

Key words: tax-legal paternalism of the fiscal state, statistics doctrine of tax law, tax law
of the state, signs of tax-legal paternalism, science of financial law, category-conceptual
apparatus of science of financial law.
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VJIK 342.9

A0 NUTAHHS NMPO CYTHICTb | 3MICT NMOHATTA
«FTPOMAJCBKE 3[10POB’f»

Cmammio npucesueno 6U3HAUEHHIO NOHAMMI «2POMAOCbKe 300p08 'y, Y cmammi po3ensiny-
mo nioxo0u 00 po3KpumMmsL NOHAMb «IHOUBIOYAIbHE 300P08 ') | «300P08 s HACENeHH) Md
3P00NEHO BUCHOBKU CIMOCOBHO ocobnugocmett ix pozyminus. Cihopmynvbosano n’samov pakypcie
MIYMAYeHHs Kame2opii «300p08 s HaCeleH Y | 3anPONOHOBAHO i (a8MopcvKy) dediHiyio.
Buoineno mpu nanpsimxu po3yminns kame2opii «2pomadcoke 300p08 sy ma il ChieiOHOUEH-
HSL 3 NOHAMMAM «300pP08 5l HACELEeHHAY. 3POOIEHO BUCHOBOK, O «SPOMAICHKE 300P08 ) €
CKAAOHUM | O6Q2amogUMIpHUM NOHAMMAM, POZYMIHHS CYMHOCMI SIKO20 HEMOJICTUBO 0DMe-
arcumu €0uroro Oegpiniyicro. OOIPYHMOBAHO OOYINLHICMb BUBHEHHS 2POMAOCHKO20 300P08 i
6 KITbKOX NIOWUHAX, SIK Ye MA€E Micye 3 THUUMU KOMNLEKCHUMU NPABOGUMU KAMe2OPISMU.

Kurouosi cioBa: 370poB’st, iHIUBINyaJdbHE 30pPOB’S, 310pOB’S HACEJICHHS, I'POMAJIChKe
310pOB’s, Ae(DiHIIIS TPOMAJICEKOTO 370POB’S, MOHATTSI TPOMAJICHKOTO 3/I0POB’s, PO3YyMIHHSI

TpoOMaZICbKOTO 3J0POB g

Benei
€nu3aBerta

HecrtopiBHa,

acnipaHT kapenpu
aaAMIHICTPaTMBHOIO npasa
opuanNYHOro akybTety
KuniBcbkoro HauioHasibHOro
yHiBepcuTeTy imeHi Tapaca
LlleByeHka

1. Beryn

KoHmerisi mpaBa TpoMajIcbKOTO 3I0pOB’sl € MOPIBHSHO
HOBOIO JIJIs IPABOBOT HAYKU YKPaiHU, IIPOTE BIKUTOK TEPMiHY
«TPOMAJICBKE 3I0POB’S» B HAYKOBHUX I HOPMAaTHBHUX JKEpe-
Jax Bxke HaOyB IMpOKOTO mommpenHs. Lle 3ymoBmoe akTy-
QJIBHICTh HAYKOBUX MOIIYKiB HOTro CyTHOCTI I 3MICTY, aaxe
KOpPEKTHE PO3YMIHHS MOHSATH 1 KaTeropii € oIHIEr0 13 3acaj-
HUYHX YMOB YCITITHUX HAYKOBUX JIOCIIKEHb 1 PO3BUTKY Ha-
YKH, €()eKTUBHOTO MyOIIYHOTO yMHpaBiiHHS, MPaBO3aCTOCY-
BaHHS 1 TUIyMa4CHHS IIPAaBOBUX HOPM, a TAKOXK, K HACIIIOK,
JIOTPUMaHHS 1 3aXUCTY MPaB JIIOAWHY 1 IPOMaJITHIHA.

VY 11poMy paKypci 3ayBayKMMO, 1110 B YHHHUX HOPMaTHBHUX
aktax Ykpainu BiacyTHs nedinimis qaHoi kareropii, a B Kon-
HemIii pO3BUTKY CHCTEMH TPOMAJICHKOTO 3I0POB’S, 3aTBEp-
JoKeHil posnopsipkeHHsiM Kabinery MinictpiB Yipainu Bix
30 auctonaga 2016 p. Ne 1002-p (Po3nopsimxenns Kabinety
MinictpiB Yipainu «[Ipo cxBanenns Kosmeniiii po3BUTKY
CHCTEMH TPOMAJICHKOTO 310poB’si», 2016), 13 11bOT0 MPUBOIY
MOCHJIAIOThCS Ha BCECBITHIO OpraHi3aliilo OXOpOHH 310pOB’s
(mai — BOO3) Ta ii po3yMiHHS JTaHOTO TepMiHY. AJjie B IIoca-
pii BOO3 (3n0poBre-2020: 0CHOBBI €BPONEHCKOM MOIUTHKU
u crparerus s XXI Beka, 2013), ge MICTATHCSI OCHOBHI Jie-
GbiHiii, SKUMHU OTniepye y CBOIM JISUTBHOCTI JlaHa MIXKHAPOJI-
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IMPABO T'POMAJCBKOTO 310POB’s1

Ha OpraHizallis, € [Ba TCPMiHH, Yepe3 sIKi MOXKHA Oy10 O BU3HAYUTHU MOHSTTS «TPOMaI-
cbke 310poB’s»: 1) «healthy, sike epeKTagacThCs «300pOB’sH» Ta TIIYMAYUTHCS SIK CTaH
MTOBHOTO (DI3MYHOTO, JAYIIEBHOTO Ta COIIAILHOTO OJIATOIOIYYYsi, a He JIUIIE BiJCyTHICTh
XBOpoO abo ¢iznunmx Baj (310poBbe-2020: OCHOBBI €BPOIICHCKOMN MOJTUTHKH U CTPATETHs
qust XX Beka, 2013; CraryT (Konctutytis) BeecBiTHBROT OpraHizariii 0XopoHH 370pOB’s,
1946); 1 2) «public healthy, sixe mepeknanaeThecs MO-pizHOMY: «ITyOIIYHE 30POB’ s, «TPO-
MaJICBKE 3JI0POB’s», «OXOpPOHAa I'POMAJICBKOTO 370POB’s», Ta BU3HAYA€THCS AK HaykKa i
MPaKTHKa TOIEePEIKEHHS XBOPOO, TIPOIOBKCHHS KHUTTS Ta YKPIIUICHHS 310POB’ S IUISIXOM
OpraHi30BaHMX JIil ychoro cycniibeTBa (310poBbe-2020: 0CHOBBI €BPONECHCKOM TOINUTH-
ku U crparerus jaus XXI Beka, 2012; Acheson, 1988; Public Health in England, 1988).
3 BUKIJIQJICHOTO BUHHMKAE MTUTAHHS: TPOMAJICBKE 3/I0POB’SI — 1€ PI3HOBHJL 310POB’SI UM Ji-
SUTBHICTB, CIIPSIMOBAaHA HAa OXOPOHY 370poB’si? HeoOXiaHICTh BUPIIICHHS [[LOTO MUTAHHS
TiICHIIIOETHCS 32 PaXyHOK TEPMIHOIOTIYHOT HEBU3HAUCHOCTI, sSIKa BUHHKAE y (paxoBiit Ji-
Teparypi, ko BueHi (Hanpukiaz, FO.J1. boituyk (boituyk, 2017), C.€. ITerprok (ITetprok,
2017), H.O. Punrau (Punrau, 2009), T.B. Cemurina (Cemurina, 2011; Cemurina, 2013) ta
1H.) OTOTOXKHIOIOTE KaTeTopil «TpOMaJIChKE 370POB’sH» Ta «3I0POB’S] HACCICHH», IIOITY-
JISITIHE 3I0POB’sD», «KOJEKTUBHE 37I0POB’s1», «CYCIUIBHE 3JI0POB’S» 1 «3I0pOB’s HAITIT.

3 oISy Ha 1€ METOK CTATTI € BU3HAUCHHS TOHATTS «TPOMAJIChKE 370pOoB’si». [lis
Ti TOCSTHEHHS BBa)Ka€MO 3a JOIIJIbHE BHKOHATH TaKi 3aBIAaHHs: 03HAHOMUTHCE 13 I10-
HATTSIM «IHAMBIIyallbHE 30pPOB’s»; PO3IISHYTH TOHATTS «37I0POB’S HACEICHH;
BCTAHOBHUTHU PI3HUILIIO MK «3I0POB’SIM HACETCHHA» 1 «TPOMAJCHKUM 370POB’SIM»; 3a-
MIPOTIOHYBATH aBTOPChKE OavyeHHs MULIXIB BHUPIMICHHS MPOOJIEM PO3YMIHHS KaTeropii
«TPOMAJICBKE 3I0POB’sD». METOONOTII0 JOCHTIIKEHHS TEMHU CTaTTi CKIAIaloTh 3araibHi
1 cIieriaJibHi METOZM HAYKOBOTO ITI3HAHHS, Cepejl IKHX OCHOBHHMHM € METOJIHM aHalli3y i
CUHTE3Y, NEAYKIIii Ta IHYKIIi, JOT1KO-CeMaHTHYHUI, CUCTEMHO-CTPYKTYPHHUM, MOPiB-
HSUTBHO-TIPABOBHH, (pOPMATBEHO-IOPUINYHIH Ta iH.

2. IToHATTS iHAUBIYAJbHOIO 310POB’S TA 3710POB’Sl HACEJEeHHS

Pyxarourck B 00paHOMY HamlpsIMKY, 3a3HA4UMO, 110 B YHHHAX HOPMATUBHHX aKTaxX
3ralyfoThCs JIBa OCHOBHI Pi3HOBHIH 3I0POB’SI, IKi MOKHA IIPOTHCTABUTHU OUH OTHOMY':
IHMBITyalIbHE 3710pOB’ s (OKPEMOTO TPOMAJITHUHA) 1 3JI0pOB’ sl HACEICHHS (HATPUKIIA,
m. «e» 4. 1 cT. 6 3akoHy Ykpainu «OCHOBH 3aKOHOAABCTBA YKPAiHU MPO OXOPOHY 3710-
poB’st» (3Y «OCHOBH 3aKOHO/IaBCTBA YKpaTHH PO OXOPOHY 310pOB’s1», 1992), 4. 1 cT. 1,
4. 1 ct. 4 3akony VYkpainu «lIpo 3abe3medeHHs CaHITAPHOIO Ta EMiAEMIYHOrO Onaro-
noiyyuust HacesneHHD» (3Y «IIpo 3abe3neueHHs caHITapHOTO Ta €MifeMiuHOro Onaromno-
y4qdst HacesleHHs», 1994) Ta iH.). Ane, He AMBISYMCH Ha LIMPOKHUHM BXHUTOK IHX Tep-
MIHIB, y HOPMAaTHBHO-IIPABOBHUX aKTaX HE 3aKPIIUICHO 1X 03HA4YeHb. 3 OAHOTO OOKY, IIe
MOYKHA MTOSICHUTH THM, IO, Ha TIEPIIUH OIS, BOHH BiIPI3HAIOTHCS JIUIIE CYy0 €KTOM
3[IOPOB’SI: B TIEPIIOMY BHIIJKy MOBa M€ PO CTaH 3J0POB’sl OJJHIET KOHKPETHOI 0COOH,
a B IPyroMy — Ipo CYKYIIHUH CTaH 310pOB’S Ofipa3y BCHOTO HACENCHHS. Y TaKOMY pasi
MO)KHA OyJ10 6 MPUIYCTUTH, 10 BOHH MalOTh BU3HAYATHUCh OTHAKOBO 32 JJOMIOMOTOIO 3a-
ranpHOI Ae¢iHilii «310poB’s» 3 JOAAaBaHHAM A0 HEl Ha3BH cy0’ekTa. 3 iHIIOTO OOKY,
SIKIIO 3BEPHYTHUCH J0 HAyKOBOI JiTepaTrypH, TO MOXKHA MOOAYUTH, 110 BiAMIHHOCTI MiX
UMM MTOHATTSMH 3HAYHO IVIHOIII Ta IOJISTAIOTh Y IIJIOMY KOMILUICKCI TOKA3HUKIB, SIKHU-
MH XapaKTEePHU3YIOThCS BIIMOBIIHI CTaHU OJ1aromnoayqusl.
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VY 3B’s3Ky 13 IIMM NIPOMNOHYEMO O3HAHOMHUTHCH 13 MIIXOJaMH J0 TIIyMaue€HHS LUX
TIOHSTh, SIKI BUCYBAIOTHCSI B HAYKOBHX JDKepenax. Tak, iHAMBigyanbHE 300poB’s (HOro
e Ha3WBAIOTh 3JI0POB’SIM 1HJIWBIAYYyMa, 3I0POB’SIM OKPEMOI JIFOIUHH, OCOOUCTICHUM
3n0pos’siM (XKapa, 2017; Cemurina, 2011)) 1ocmigHUKH TITyMadaTh SIK: IPUPOTHUIN CTaH
OpraHi3my, IKOMy MIpUTaMaHHA BPIBHOBKCHICTS 13 6i0C(eporo 1 BiACYTHICTH Oyab-sIKHUX
xBopoOnuBux 3MiH (Cemurina, 2011); quHamMiuHMNA cTaH 30epeXeHHS U PO3BUTKY IMCH-
x0(1310JI0TTYHUX (PYHKINH 1HAMBIAY, HOTO ONTUMAIBHOI MPAIE3JaTHOCTI 1 COIIaTbHOT
AKTHBHOCTI TIPH MakcUMalbHI#i TpuBanocti )utTs (boiuyk, 2017; Purrau, 2009); mi-
JiCHUHA cTaH (I3MYHOTO, TICUXIYHOTO, PO3YMOBOTO, COIIAIBLHOTO, MPOodeciiHOro, MOo-
PAJBHOTO 1 JTyXOBHOTO OJ1aronoay4dst 0COOMCTOCTI, SIKUH JTO3BOJISIE TH MOBHOIIIHHO TIPO-
SBIISITH ce0e 1 B3aeMOISITH B ycix cepax xkurrenisuibHocTi (XKapa, 2017) Ta iH.

O3HallOMJICHHSI 3 HaBEJICHUMHU BU3HAYCHHSIMHU HAIITOBXYE HAa TYMKY MpO Te, IO
«IHIMBiTyanbHE 30POB’sH» TIYMAuUThCs BUCHUMH TaK CaMo, SIK 1 3arajbHa KaTeropis
«3710pOB’sD», a BC1 po301KHOCTI 3yMOBJIEHI MiAX0A0M (iX icHye 01711 YOTHPHOXCOT-4OTH-
PBOXCOT I’ SITIECSITH, SIK HATOJNOMIYEThCs y Jtiteparypi (Boituyk, 2017; Jlemenko, Pawm,
2013)), IKOTO TOTPUMYIOTHCS JTOCHITHUKH 1010 XapaKTEPUCTUKH 3710pOB’s1. [IpuHaiiM-
Hi TaKWid BUCHOBOK BUTIPABIOBYE ce0e 32 YMOBH, SKIIO ITOPIBHIOBATH aBTOPCHKI MiIX0IN
JI0 BU3HAUEHHS WX KaTeTrOpii Mik cOOO0 Ta 3 HOPMATHBHO 3aKPIIJICHUM BU3HAYCHHSIM
3m0poB’s (a63. 2 4. 1 ct. 3 3akoHy Ykpainu « OCHOBH 3aKOHOJABCTBa YKpaiHH PO 0XO-
pony 310poB’s», CraryT (Koncruryuis) BOO3).

Y cBOIO uepry, «370poB’sl HACENIEHHs», K MU 3a3HA4MIM BUILE, MOJEKYIH OTOTOX-
HIOETHCS 3 TOMYIIIIIHAM, KOJICKTUBHHUM, CYCITUIBHAM, TPOMAJICEKUM 3I0POB’SIM 1 3110-
POB’siM Halii. BiZllOBiTHO, SKIIIO BUXOJNUTH 3 TOTO, IO I1i TEPMIHHU [T03HAYAOTH OTHAKOBI
SIBHIIA, TO Oy/Ib-sK1 Ae(iHiIIii, SKi HAJAa0THCS iM yCIM 200 KOXKHOMY 3 HUX OKPEMO, MOXK-
Ha Oy/ie BUKOPHUCTATH JUIS TIIyMadeHHS TIOHSTTS «3I0pOB’ sl HACEIEeHHs». ToJi MpUXoau-
MO JI0 YMKH, III0 OCTAHHE Ha3BaHA KaTeTOPisl BU3SHAYAETHCS IOCIITHUKAMU, SK:

1) mpouec coliagbHO-ICTOPUYHOTO PO3BUTKY 010JIOTTYHOT 1 ICHXOCOLIANBHOT KUTT-
€3/1aTHOCTI HAaCEJICHH!, SIKe MPOKMUBAE Ha TIEBHIN TEpUTOPIi, B HU3LII MTOKOJiHb, ITiIBUILECH-
HsI HOTO TIPale31aTHOCTI i IIPOIXYKTHBHOCTI KOJICKTUBHOI IIpalli, 3pOCTaHHs €KOJIOTITHOTO
JIOMIHYBaHHS Ta BIIOCKOHAJICHHS JTFoMuHU sk Buy (boiuyk, 2017; Punrag, 2009);

2) TIOKa3HHK ITMBLII30BAHOCTI JIEPIKABH, 1110 BiOOpaKye PiBEHb COIIAIbHO-EKOHO-
MIYHOTO PO3BHUTKY CYyCITUIbCTBA, TOJOBHUH KPUTEPil JOIIBHOCTI W e()eKTUBHOCTI BCiX
ctep rocnogapcrkoi misupHOCTI (IBannyk, 2017);

3)  oauH i3 NOKAa3HUKIB CYCHIJILHOTO PO3BUTKY KpaiHHU, BiJOOpakeHHs 11 colliaibHO-¢-
KOHOMIYHOTO Ta MOPaJIBbHOIO CTaHY, BATOMHUI YAHHHUK ()OPMYBaHHS IeMOrpadiqHOro, eKo-
HOMIYHOTO, TPYZIOBOTO Ta KYJIETYpPHOTO TIOTEeHITiay cycniibcTia ([oaoBauosa, 2007);

4)  JyXe BOXJIMBHU SKOHOMIYHHH 1 COIIaIbHUN MOTEHIiA) KpaiHu, 3yMOBIICHHHA
BIUIMBOM PI3HUX (PaKTOPiB HABKOJMITHHOTO CEPEOBHIIA 1 CITIOCOOY KUTTS HACEICHHS,
KW JTa€ 3MOTy 3a0€e3MEUNTH ONTUMAJIBHUH PIBEHB SIKOCTI i 6e3mekn kutTs (Jlemenxko,
Papum, 2013);

5) HayKy i MECTENTBO 3 NPO(IIAKTUKY 3aXBOPIOBAHb, IPOIOBKEHHS KUTTS, a Ta-
KOX CHPHUSHHA (Di3MUHOMY 310pOB’I0 i €()eKTUBHOCTI yepe3 OpraHi3oBaHy CyCHUIbHY
(TpoMaaCchKy) MiSUTEHICTB 13 METOKO OYHIICHHS HABKOJIHUITHEOTO CEPEAOBHIIA, KOHTPOITO
3a IH(pEKIIHHUMH 3aXBOPIOBAHHSIMHU, BUXOBAHHS 0COOMCTOCTI Ha MPUHIIMIIAX 0COOUCTOT
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ririeHy, opradizanii MEIMYHUX HOCIYT 1 MOCHYT 13 IOMISAAY, PaHHBOI'O BUSIBJICHHS Ta
NMpo(hITaKTHKHY 1 JIKyBaHHS XBOPOOH, & TAKOXK PO3BHTOK COIIANBHOT CTPYKTYPH, SIKa 3a-
0e3MeYnTh KOKHOMY WICHY CYCITIIbCTBA HEOOXITHUM JUIS TATPUMKH 37I0POB’Sl pIBEHB
xutts (Kitoc, Hazap, 2016; Kemper, 2015);

6) 3I0pOB’s Pi3HUX COLIANBHO-AEMOrpadiuHUX i TSPUTOPIAEHUX TPy HACEICH-
Hs, IKE BU3HAYAETHCSI HU3KOIO JIETEPMIHAHT, 110 3MiHIOI0ThHCS B yaci (ILlymmanos, 2014);

7) cycninbHe Onaro, sike 3abe3neuyeTbes yepes (PyHKIIIOHYBaHHS CYCHLIbHO-IIO-
JMITHYHAX IHCTUTYTIB, IEPEIOBCIM IHCTUTYTY OXOPOHH 3I0POB’sI, CIIPSIMOBAHOTO HA TTiJI-
TPUMAaHHS OYiKyBaHOTO PiBHS MMOKAa3HUKIB (30KpeMa, He TIJTbKH MEIUKO-AeMOTpa(iaHuX,
SIK-0T CepellHbOI OUIKyBaHOT TPUBAIOCTI KUTTS, CMEPTHOCTI HEMOBJIAT, SIKi MONITUPEH] Y
BITYM3HSHIN IMOJIITUIII OXOPOHHU 37I0POB’sI, @ i COIIAIbHUX — PO3MOALTY CTaHy 3I0pOB’s
MDK TIPEJCTaBHUKAMHU PIi3HUX COIaIbHO-IeMOrpadiyauX 1 COLialbHOSKOHOMIYHUX
rpyn Touio) (Cemurina, 2013);

8)  ckmagHe couialbHO-€KOHOMIUHE MOHSTTS, 1[0 OAHOYACHO XapaKTePU3ye CyKyIl-
HUH pe3ybTaT Pi3HOMaHITHUAX 3aXOJIiB Ta BH3HAYA€ MOTCHIA PO3BUTKY CYCILIBCTBA,
II¢ YMHHUK KOHKYPEHTOCIIPOMOXKHOCTI periony, kpainu (JKaminceka, 2011) Ta iH.

Po3rnsaayTi OMII AN BYCHNX HA CYTHICTH HOHSTTS «3I0POB’SI HACETICHHS» HAIITOB-
XyIOTh HAaC Ha Taki MipKyBaHHs. [lo-miepie, He BCi HAyKOBII BiIMEKOBYIOTh TOHSATTS
«KOJIEKTUBY, «TPOMAJICHKICTBY, «CYCIIJIbCTBO», «HACEICHHS», «HAIISN», OIS,
SIKIMU TI03HAYAETHCS TIEBHA CYKYIHICTh, TIEBHA CIIBHICTD JIOACH, 00’ €HaHa 3a jaes-
KUMH O3HaKaMu. AJie SIKIO0 03HAHOMUTHUCH 13 JeiHIIIIMU Ha3BaHUX TEPMiHIB, PO3Mi-
[ICHUX Y TIIyMauyHHUX CIIOBHHKAX YKPATHCHKOI MOBH, TO MOYKHA IMOOAYHTH, IO KOXKHUH 13
HUX TO3HA4Ya€ COO0I0 OKpEeMi CIIOCOOH TPYITyBaHHS JIFONCH 38 KOHKPETHO BU3HAYCHUMH
KpHUTEpIisMH, BiJoOpa)kae OKpEMHH acleKT YrpyIyBaHHs, 00 €JHaHHS JIIoneH. A came:
1) KONMEeKTHB — CyKyNHICTb Jozieil, 00’ €AHAHUX CIUTBHOIO MisUTBHICTIO, CHUTBHUMH 1H-
TepecaMH; Ipymia JofeH, 3B’ I3aHUX CIIIBHOIO Mparelo B OAHIN oprasizauii, ycTaHo-
Bi, Ha MiANpHUEMCTBI ToIo (Benukuil TirymMauHuii CIOBHUK Cy4acHOT YKpPaiHChKOI MOBH,
2005; CnoBHuk ykpaincbkoi moBu: T. 4, 1973); 2) momynsuist — 6i0J0TiUHUI TepMiH,
SIKMH ITO3HAYAE CYKYITHICTh OCOOHMH OTHOTO BULy TBAPHHHUX YH POCIHHHUX OPTraHi3MiB,
MOIIUpPEHa B TIeBHIHM MiciieBocTi (Bemukuii TiryMadHuil CJIOBHUK Cy4acHOi YKpaiHCHKOT
moBH, 2005; CiioBHuk ykpaiHncekoi MoBu: T. 7, 1976); 3) HacelleHHS — CYKYITHICTh JIFO-
Jieid, sIKi TIPOKMBAIOTH Ha 3€MHIN Ky, B sIKil-HeOyb KpaiHi, 001acTi 1 T. iH.; JIFOH, SKi
MPOXXHUBAIOTH B SIKOMYCh OTHOMY MiCIIi; JIFOJICbKA ITOMYJISIIsS, sIKa BiTHOBIIOETHCS y TIPO-
1[eci 3MiHU MTOKOJIIHb BHACTIJOK HAPOMKEHB Ta cMepTeil (Benukuii TmymMauHuil ClIoBHUK
cy4acHol ykpaiHcbkoi MoBH, 2005; CiaoBHuk ykpaincekoi moBu: T. 5, 1974); 4) nauis —
KOHKPETHO-ICTOpHUYHA (hopMa CIUITLHOCTI JItofieH, 00’ €THAHUX €JMHOK MOBOKO 1 TEPHUTO-
pi€ro, TMOOKUMH BHYTPIITHIMH €KOHOMIYHUMH 3B’ I3KaMH, TICBHUMH PHCAMH KYJIBTYPH
1 xapakrepy (Benukuii TIyMauHUil CIIOBHUK Cy4acHOi yKpaiHchkoi MoBH, 2005; CioB-
HUK yKpaiHcbkoi MoBH: T. 5, 1974); 5) cycninbCcTBO — CYKyNHICTB JIFOfeH, 00’ €THAHNX
NEBHUMH BiTHOCHHAMH, 3yMOBJICHHIMH ICTOPHYHO 3MiHHHMM CIIOCOOOM BHPOOHHUIITBA
MarepianbHUX 1 TyXoBHUX Onar (Benmkuit TnmymauHMi CIOBHUK Cy4acHOI yKpaiHCBHKOL
moBH, 2005; CrnoBuuk ykpaincekoi moBu: T. 9, 1978); 6) rpomManchKicTh — mepenoBa
YacTHHA, TIEPENIOB] Kojla CycrniibcTBa (Bemukuil TayMauyHui CIOBHUK Cy4acHOl yKpaiH-
cekoi MmoBH, 2005; CrioBHUK yKpaiHchkoi MoBu: T. 2, 1971).
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Le cBiguuTh NpO MOMIMPEHY B Hayli mpoliemMy, MOB’s3aHy 3 IUIyTaHUHOIO B Tep-
MIHOJIOT11, ITHOPYBaHHAM CHeNU(DiKK, BIAMIHHAX Ta YHIKATBHUX PUC OKPEMHUX SBHUII 1
MPOIIECiB, iX MPaBOBOT CYTHOCTI 1 IPUPOJIH, & TAKOXK TPABWII IOPUIUIHOT TEXHIKH (30-
Kpema, siKi CTOCyoThesl ropuanuHoi Tepminoorii (Illyrak, 2015)). Ha namry mymky, ii
MOYKHA BHPIIIATH 32 JOTIOMOTOI0 BUXOBAaHHS B MailOyTHIX HAyKOBIIIB HEOOXiJHHX Ha-
BUYOK JJISl IPaBHIILHOT POOOTH B TEPMIHOJIOTI€I0. 30KpeMa, 1€ MOXKE 3/1HCHIOBATUCH B
MeKax OKpeMHX HaBYaJbHUX AUCLUILIIH AJIS CTYACHTIB Ta/a00 acmipaHTiB (HanpuKiIa,
3 FOPUIUYHOI TEXHIKH) a00 SIK CKJIa0Ba YaCTHHA TUCHHUILTIHA «METOMOJOTIS HAyKOBUX
JIOCIIJKEHDY.

1o % cToCy€eThCsI BUOOPY OUIBIII JIOPEIHOTO JIO 3aCTOCYBaHHS TEPMiHY B TO3HAYCHHI
PI3HOBHUY 370pPOB’S, SIKHH MOXKHA MPOTHCTABUTH 1HANBIAyaI-HOMY, TO, HA HAITY TyM-
KY, JIOLIJIBHO BUXOJAWUTH 3 TOTO, SIKA METa CTABUTHCS Tepe/ AOCTIIHUKAMH Ta B SKOMY
MaciuTadl MIaHyeTbCsS BUBYATH CTaH 370POB’S: B MEXKaX OKPEMOTO TPYIOBOTO KOJICK-
THUBY, B M@XaX HACEJICHHS MEeBHOI JepXKaBH, B MeKax HalOIbLI cOLialbHO aKTUBHOI
YACTUHHU CYCIIUILCTBA IIEBHOTO HACEJIICHOTO MMyHKTY, B MEXaX YCi€i IUIaHeTH, TOCTIIKY-
109 TCHJICHIIIT B 3MiHaX 37I0pPOB’s JIFONCTBA SIK YKUBUX 1CTOT TomI0. Bix 1ip0oro0 3anexaru-
Me JIOIUIBHICTh 3aCTOCYBAHHS TOTO 200 1HIIOTO TEPMiHY, IKUM MO3HAYaTHMEThCS KOJIO
cy0’€eKTiB (BUI TPYITyBaHb JIFOJICH), CTaH 3I0POB’sI SKHX TUIAHYETHCSI OI[IHFOBATH.

[To-npyre, BOHN pO3MIIAIAOTH 3I0POB’ S HACEJICHHS B KIJIBKOX paKkypcax: 1) B icTopud-
Hill peTpocneKTHBi. 3a TAKOTO MiIXOAY «30POB’ Sl HACEIECHHD PO3ITISIA€THCS SIK 00° €KT
JIOCITI/PKEHHSI, SIKWH BUBYA€THCS 3 TOUKH 30pY HOr0 iCTOPUYHOIO PO3BHUTKY; 2) 3a HOTO
3HAYCHHSM ISl PO3BUTKY Jep>KaBH. 3a FOTO MIIXOIY «3I0POB’sl HACSICHHSD CIIpHiiMa-
€TBCS K TIOKA3HUK, 32 SKUM BH3HAYAE€THCS PIBEHb PO3BUTKY NEPIKaBHU i CYCIIIJIHCTBA B
Hil, e(peKTUBHOCTI IMyOJIIYHOT OMITHKH TOMIO; 3) Y 3B’SA3KY 3 SKICTIO 1 O€3MEKO0 KHUTTS
HaceJIeHHS. Y IbOMY pa3i 3I0pPOB’SI HACENEHHs PO3IISIAETHCS K CKIAJ0Ba YacTHHA
3arajJpHOl XHUTTEAISUIBHOCTI CYCHIIBCTBA, HA SIKY BIUIMBAIOTH PI3HOMAHITHI (hakTOpH;
4) Ik KOMIIJIEKCY 3aXOJiB, AiSUTbHICTh, CIPSMOBAHY Ha 3a0€3MEUeHHS 37J0POBOTO XKHUTTSL.
ToOTo 310pOB’st HACENEHHS PO3IVISIAETHCS 3 TO3UIIIT CUCTEMHU JIiH, PIllIeHb, TPOIEAY],
IHCTPYMEHTIB, HEOOXiTHUX JJIsl HOTO 3a0e3MeueHHs. Y TaKoMy pasi 3M0pOB’sl HACCICHHS
Harajye MOHATTS «OXOPOHa 37I0POB’s»; 5) 3 TOUKU 30py CyO’ €KTa. 3a IBOTO IMiIXOITY
3JI0POB’ S HACEJICHHS XapaKTePU3YEThCS K PI3HOBUJI 3I0POB’ S, HAJICKHUIH KOHKPETHUM
cy0’ekTaM (y 1aHOMY pa3i — HaCEJICHHIO) TOMIO.

Inakie kaxky4u, po301>KHOCTI, BIACTUBI PO3NITHY THM ITiIX0/IaM, 3yMOBIICHI THM, KU
came 0iK, 03HaKy, BIACTUBICTb 3/[0POB’ s HAYKOBIIi CTABJISATh Ha MEPIIIE MICIIE 1 XapaKTepH-
3yIOTh: TEHJICHLIIT 10 3MiHM B MeXaX MEeBHUX MPOMIXKKIB 4acy, KUIbKICTh TOCIIIKYyBaHUX
cy0’€KTIB, B3aEMO3B’SI30K 13 CepeIoBUINEM, 3aco0M 3abe3rneueHHs Touo. BpaxoByroun
e, MOJKeMO IIiICYMYBaTH, IO /I 9ac BU3HAYCHHS MOHATTS 3I0POB’ST HACEICHHS CIIiN
BUXOJIMTH 3 00 €KTA 1 METH HAYKOBOTO JOCIIpKeHHsI. J[71s Toro, 100 3’scyBaTy 3arajibHe
TIOHSATTS 3/I0POB’SI HACEIICHHSI, JOIILHO PO3MIISAATH BCi Il MiXOAM B KOMILICKCI, 11100
MaKCHMAJIBHO MTOBHO OCSTHYTH HOTO CYTHICTh Ta BIACTUBI HOMY O3HAaKH.

3 omsi/1y Ha BUKJIAICHE TPOTIOHYEMO PO3IISLIATH «37I0POB’ Sl HACEJIICHHS» B KOHTEKCTI
HAIIOl CTATTi SIK CYKYIHMH CTaH MOBHOIO (hi3MYHOTO, TICUXOJIOTIYHOTO Ta COILialbHO-
ro OJaromoyyds HaCeJICHHS IEBHOI IePKaBH, 3a SKOT0 30epeKeHi (B TOMY YHCII Bif-
HOBJIEHI1) (hi310JIOT1UHI Ta MCUXOJIOTIUHI (QYHKIIIT HACEIICHHS Ha PiBHI, TOCTaTHHOMY IS
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ONTUMAJIBHOI MPale3JaTHOCTI Ta COLiaIbHOT aKTUBHOCTI KOXKHOI JIIOAMHU NPU MaKCH-
MaJIbHIi O10JIOTTYHO MOKJIMBIM 1HAWBIyadbHIH TPUBATOCTI 11 )KHUTTS, SIKAH TOCIIIKY-
€THCS 32 JOTIOMOTOF) HU3KH ITOKA3HUKIB: MEJMKO-eMOTrpadidyHuX (CepeIHhOi TPHBAJIO-
CT1 JKUTTA, HAPOJDKYBAHOCTI, CMEPTHOCTI OCi0 MEBHOTO BiKY, KITBKOCTI 3apEECTPOBAHIX
3aXBOPIOBaHb Ta iH.), COMIaJbHMUX (CTAaH 3I0POB’S PI3HUX COIIAILHUX BEPCTB HACEIICH-
H$I, IHKJIFO3UBHICTB TOIIO) Ta 1H.

OTxe, CIUPAIOYMCh HA 3’ ICOBAHE 3HAYECHH: TIOHATH «1HIMBITyaJIbHE 37J0POB’S» Ta «3/10-
POB’sT HACENICHHSD», BPaXOBYIOUH ICHYFOUI iIXOIH O BU3HAYCHHSI OCTAHHBOTO, IIPOIIOHY-
€MO TIEPEHTH 0 BCTAaHOBJIECHHS CYTHOCTI TPOMAJICHKOTO 3I0POB’sI, SIK TIPaBOBOI KAaTEropii.

3. OcobauBoOCTi PO3yMiHHA MOHSATTS «I'POMAJAChKe 310POB’s»

Po3kpuTH 11e TMTaHHS MOXKIIMBO, HA HAITY AYMKY, PyXalOulCh y EKITBKOX HaIpPsIM-
kax. [lepmuii i3 HUX MONATaE B TOMY, IO TPOMAJICHKE 3A0POB’Sl PO3MISIATUMETHCS B
3HA4YEHH] «37I0POB’Sl TPOMAJICBKOCTI», TOMI Ha 0a3l JaHOTO B CIIOBHHKAX BH3HAYCHHS
TEPMiHY «TPOMAJCHKICTb» HOro MO)KHa BU3HAYUTH, HANIPUKIIAJ, K CTaH MOBHOTO (i-
3MYHOTO, TICHXOJOTTYHOTO Ta COLIANBEHOTO ONAaromoxydds IpPOMaIChKOCTI, SIK MEpeo-
BOI, COIIAIFHO Ta MyOIIYHO aKTHBHOI YaCTHHU HACEJICHHS TIEBHOI JCPKaBH, 3a SIKOTO
30epexeHi (B TOMY YHUCIII BiTHOBJCHi) (Di310JIOTIUHI Ta ICUXOJOTIYHI (DYHKIIT KOXKHO-
ro ii WwieHa Ha PiBHi, JOCTaTHBOMY JUIS 1X ONTHMAJIBHOI TPaIe31aTHOCTI Ta COMIaIbHOT
aKTMBHOCTI NP MaKCHMAaJIbHIH 010J0TIYHO MOXKJIMBIN IHAWBIAyadbHIH TPUBAIOCTI iX
KUTTS, IKU BUHAYAETHCA 3@ IOTIOMOTO0 HU3KH MEIUKO-AeMOTpa(iuHuX 1 COIiaIbHUX
roka3HukiB. ToOTO rpoMajickke 370pOB’sl B TAKOMY pakypci Oy/ie CKI1aJ0BO0 YaCTUHOIO
OLTBII 3araJIbHOTO IMOHATTS «340POB sl HACSICHHS, OCKLUILKU HTHME MOBa PO 310POB’ s
KOHKPETHOI YaCTHHHU HACEIICHHS (SKY MO)KHA OXapaKTePH3yBaTH SIK TPOMAJICHKICTH) Y
MeXax IEeBHOT KpaiHu (a00 HaBITh KpaiH).

Jpyruii nonsirae B ToMy, 100 TPOMaJIChKe 3I0pOB’ sl PO3IVISIAIOCH SIK CHHOHIM T10-
HATTS «370POB’sl HACETICHHS», SIK 1Ie MPOIIOHYETHCS B HAYKOBIi JIiTeparypi Ta 3A1iCHIO-
€ThCS BYCHUMH B PI3HUX rally3sX 3HaHb. AJie TOJi HOrO BUKOPHCTAaHHS NOTpeOyBaTuMe
JOAATKOBUX TIOSICHEHb MPUYXH OTOTOXHEHHS IMOHSTh «HACEIIEHHSD) Ta «TPOMAJICBKICTh.
Mu He MOXKEMO MiATPUMATH TAaKUH MiIXid 13 OKPECICHHUX BHIIC ITJCTaB, aJieé MaeMO
BKa3aTH IPO HOTO iCHYBaHHA, MO0 HAIle MOCIIHKEHHS OylT0 MaKCHMalbHO MOBHUM,
CHCTEMHUM 1 KOMITICKCHUM.

Tpertiii nossirae B ToMy, o0 MOHATTS «TPOMAJIChKE 37I0POB’sD 1 «3I0POB’ s HACEIICH-
HS» PO3IVISIATNCH K JIBI 30BCIM Pi3HI 3a CYTHICTIO 1 PUPOJIOIO TIPABOBI KaTeropii, a He
SIK CHHOHIMH, BUJM a00 yacTHHA 1 1ine. Takuii miaxiJg CIUpAeThCs HA Cy4yacHi 3100y TKH
1 TEHACHLIT PO3BUTKY MPaBOBOI HAyKH y chepi MeIu4HOro mnpaBa B YKpaiHi Ta y CBITI.
3okpema, 3 Takoro pakypcy PIO. ['peBroBa Bu3Ha9ae rpoMaichbKe 340POB s SIK Taly3b
HAyKH 1 IPaKTUIHOL TisUTFHOCTI, sIKa C(POKyCOBaHA Ha 310pOB’1 HACENCHHS, CIIPSIMOBaHa
Ha TPO(UITAKTHKY 3aXBOPIOBAaHb, NIPOJIOBKCHHS TPUBAJIOCTI KUTTS Ta 3MIITHESHHS 3]10-
POB’S 1 BTUTIOE II0 METY 3a JOTIOMOTOIO OPTaHi30BaHMUX 3yCHIIb cycminbcTBa (I'peBrosa,
2015). B sixocTi mepeayMoB 10 (pOpMyYITIOBAaHHS TAKOTO BU3HAYCHHS BUCHA HA3MBAE, 30-
KpeMma, (hyHKIIIT FPOMaACEKOTO 37I0pOB s, AKi Ha ii TyMKy (JOpMYyIOTh HalKpalIe ysSBICH-
Hs ripo Heoro (I'pesuosa, 2014). Cepen Hux BeecBiTHA opraHizailisi OXOPOHHU 3/10pOB s
IepepaxoBye HACTYIHI: 1) emiHATIIAA Ta OLIHIOBAHHS CTaHY 370POB’S i OIaromomyqds
HACEJICHHS; 2) MOHITOPHHT Ta pearyBaHHs Ha HEOE3MEK! [UTS 3M0pPOB’S 1 IiJ 4ac Haj-
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3BUYAWHHUX CHUTYAIlill y chepi OXOPOHU 3M0pOB’s; 3) 3aXUCT 3A0POB s, B TOMY YHCII 3a-
Oe3medeHHs Oe3MEeKH HABKOJIMIIHBOTO CEPEOBHUINA, MPalli, XapIOBUX HPOAYKTIB TOIIO;
4) 3MiLIHEHHS 340POB’sl, B TOMY YMCII BIUIUB Ha COL{iaJIbHI J€TEPMIHAHTH 1 CKOPOUYCHHS
HEPIBHOCTEH 3a MOKa3HUKAMHU 3JI0POB’S; 5) MpodiakTHKa XBOPOO, Y TOMY YHCITI paHHE
BUSIBIICHHS TIOPYILEHB 37I0POB’sT; 6) 3a0€3MEYCHHS CTPATETriYHOTO YIPABIiHH B iHTEepe-
cax 3710poB’s i 6maromomyydst; 7) 3abe3neueHHs chepu OXOPOHH 30POB’ ST JOCTATHHOIO
KUIBKICTIO KBaJTi(hiKOBAaHUX KaJpiB; 8) CTBOPCHHS CTIMKHX OpraHi3alliiiHUX CTPYKTYP
i 3abe3neueHHs iX (iHaHCyBaHHS; 9) iH(pOPMAIiHO-PO3’ICHIOBAIBHA TiSUTBHICTE (a1-
BOKallisl), KOMyHIKallisl Ta colianbHa MOOLIi3alis B iHTepecax 310poB’s; 10) cnpusHHs
PO3BUTKY JOCTIUKEHB Y chepi OXOPOHHM 310POB’SI sl HAYKOBOTO OOTPYHTYBAaHHS BiJIIO-
BiHOI nojiTuku i npaktuku (Cnabkuii, Mupontok, Kavana, 2017).

Omxe, ik 0auUMO, TYT T'POMAJIChKE 3I0POB’SI BUBYAETHCS B 30BCIM IHIIIH TUIOMIH-
Hi, HaOyBalOYM 3HAYEHHS HAYKH 1 MPAKTUYHOI JiSUIBHOCTI, @ He 00°€KTa, Ha KU BOHU
crpsiMOBaHi. [HIIMMY cToBaMu, B TAaKOMY pa3i TPOMAaJICHKE 3I0POB’SI CIIPHHMAETHCS HE
B SIKOCTI PI3HOBUAY TOHSTTA «3I0POB’s», a K OJHOHMeHHa cdepa HayKOBOi Ta 1HLION
JiSUTBHOCTI, CIIPSIMOBAHOT Ha HOTO 3a0€3MeYeHHS B MKHAPOHNX, 3aralbHOACPKaBHHX,
perioHaqpHUX Ta MicLEeBUX (Ha PiBHI OKpEMHUX aJMIHICTPAaTUBHHUX OAMHHUIL TEPUTOPIi
VYkpainm) macmradax.

Takuii migxix 3HANIIOB CBOE BiloOpakeHHs B MpoekTi 3akoHy Ykpainu «IIpo cu-
CTeMy TPOMAJICHKOTO 3I0pPOB’sh» (paHime BiH OyB po3MimieHui Ha caidTi MiHicTepcTBa
OXOPOHH 3710pOB’s YKpaiHH! 3 METOI0 HOro rpoMaICbKoro 0OroBOpeHHs, aie Hapasi Horo
TEKCT MOXKHA 3HAUTH, HAPUKIIA]l, HA CalTi Crieliani30BaHOT0 MEIUYHOTO 1HTEPHET-BH-
JaHHS «AnTeka.ua» (3akoHonpoekt «IIpo cucremy rpomancekoro 310poB sy, 2018)).
VY 4. 1 cT. 1 mbOro 3aKOHOMPOEKTY IPOMAJICHKE 3I0POB’ sl BU3HAYAETHCS K chepa 3HAHD
Ta OpraHizoBaHa JiSUIbHICTh Cy0’€KTIB y CHCTEMI IpOMaJICbKOrO 310pOB’ s LIOAO 3Mill-
HEHHS 37I0pOB’s, 3aM00iraHHs XBopoOaM Ta 30UIBIIEHHS TPUBAJIOCTI KUTTA. Lle Bkazye
Ha Te, 110 TPETil HAIPSIMOK PO3yMiHHs I'POMaJICHKOI0 3710poB’° sl HaOyBa€e CBO€ET MpaKTHY-
HO{ peatizailii, POTPECyIOYH BiJ CTaTyCy HAyKOBHUX TiIOTE3 1 MPOIMO3UILiil 10 3HAYCHHS
peasibHuX Ta KMOBIPHO A1€BUX O(ILIHHUX MPaBUJI, IO CIYTY€ T0JATKOBUM apryMEHTOM
Ha KOPHUCTH 3aCTOCYBAHHS TAKOTO IMiIXOAY 0 TAyMadeHHs HOCHTiPKyBaHOI KaTeropii.

Bukinazene HalITOBXy€e HAC Ha JYMKY PO Te, 10 NepLIMi 1 TPeTill HanpsSMKU po3-
KPUTTS MOHSATTS TPOMAJICHKOTO 37I0POB’Sl MAOTh HAJICKHI MMIJICTABU Ta OOIPYHTYBaHHS,
a ToMy 00H/IBa 3aCIIyTOBYIOTh Ha Te, 1100 BU3HABATUCH ICTHHHUMH 1 IpaBWiIbHUMHU. Lle,
Y CBOKO Yepry, MiJIBOJUTH HAC JIO BUCHOBKY MPO MOXJIMBICTD Ta JIONUIBHICTh BUBYCHHS
TPOMAJICHKOTO 310pOB’s B KUIBKOX IUIOIIMHAX, SIK L€ Ma€ Miclle 3 IHIIMMH KOMIUIEKCHH-
MU TIPaBOBUMH KaTeropisMu. Hanpukman, agMiHicTpaTuBHE, KOHCTHUTYIIiHE, IIUBIILHE
Ta IHIIE IPABO MU MOKEMO PO3IIISIATH B IUIOMIMHAX: IEBHOTO 00 €KTHBHOIO 1 CY0 €K-
THUBHOTO TIpaBa, rajy3i MpaBa, Taixy3i HayKH, HaBYAJIbHOI JUCIUILIIHA. Tak camo i rpo-
MaJICbKe 3[I0POB’S MU MOKEMO OXapaKTepU3yBaTH B KUIBKOX IUIOLIMHAX: SIK 3[0POB’s
MIEBHOI YaCTUHH HACEJICHHS Ta 00 €KT JIsUTbHOCTI BIAMOBITHUX 1HCTUTYIIH; SK rainy3b
HayKH; cepy MPaKTUIHOI AisUTBHOCTI: MyOJIIYHOTO YIPaBIiHHS, HaJaHHS MOCIYT TOIIO;
ray3b (Iiaramyspb) mpasa (SIKIIO € BiTHOCHHM, TO € i IPaBo, sIKe 1X peryimoe). Bianosia-
HO, BUBYEHHS IPOMAJICBKOTO 37I0pOB’S B Oy/b-sIKiii Ha3BaH1H IUIOIIKHI Oy/ie TpaBUIbHUM
Ta OOTPYHTOBAHUM, JIOIILHICTh YOTO 3yMOBIIFOETHCS METOIO 1 3aBIaHHSM JIOCIIPKEHHSL.
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4. BuUCHOBKH

TakuM YHHOM, TIJICYMy€EMO, III0 TPOMAJIChKE 3/I0POB’SI € CKJIAIHUM 1 OaratoBUMIp-
HUM TOHSTTSIM, PO3YMIHHS CYTHOCTI SIKOTO HEMO>KITMBO OOMEXUTH €IUHOIO T (iHIIE0.
[IpoBeneHe AOCTIKEHHS TTOKA3aJI0 JIOMUIBHICTh HOTO0 BUBYCHHS B JCKUIBKOX TIOMIH-
Hax: SIK 3/[0pOB’sl IEBHOI YaCTUHH HACEJICHHS Ta 00 €KTy MiSUIBHOCTI BiAMNOBIAHUX iH-
CTUTYIII; SK Taly31 HAyKH; K chepH MPaKTUYHOT JISUTBHOCTI; K Tany3i (a0o miaramysi)
mpasa. Big MeTu gociiiKeHHs 3alexaTiMe BUOIp Ti€l MIIOLMIMHM, B SKIH PO3IISAaTH-
METHCsI TPOMAJICHKE 3I0POB’S, IO BIUIMBATHME HA BH3HAUCHHS BIACTHBHX HOMY O3HAK
Ta (opMyNIIOBaHHA Ha iX mifcrTasi Horo aedininii. Hanpuknaz, i3 MeTor0 qOCTiTKeH-
Hs aJMIHICTPaTHBHO-IIPABOBOIO 3a0e3MeUeHHs JIsIIbHOCTI MYyONiYHOT aaMiHICTparii
y cdepi OXOpOHH TPOMAJCHKOrO 3M0POB’SI FPOMAJICHKE 30POB’S MOXHA PO3IIISAATH
y BUMIpI cepr MpakTUYHOI (IMyOIiYHO-YIIPABIIHCHKOT) MISUTBHOCTI, 3MIHCHIOBAHOI Y
cepi OXOPOHH 310pPOB’sI HACENEHHS. Pa3oM i3 TUM OTpHMaHi pe3yabTaTH CBil4aTh PO
HEOOXIJJHICTh aKTHBI3aIlil TOJAIbININX HAYKOBUX PO3POOOK Y it cdepi, B TOMY UUCIi
3a HaNPsIMKaMU JOCITI/DKSHHS [IpaBa TPOMaIChbKOr0 3[J0pOB’sl, HOr0 CHCTEMH 1 KEPE,
Cy0’€KTIB OXOPOHH I'POMAJICHKOTO 3I0POB’ s, IPOIIEYP MyOIIUHO-YIIPABIIHCHKOI JisUTh-
HOCTI, 37iliCHIOBaHOT y chepi OXOPOHU 3/10POB’SI HACETICHHS Ta iH.
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ON THE ISSUE OF ESSENCE AND CONTENT
OF THE CONCEPT OF “PUBLIC HEALTH”

Yelyzaveta Belei,

Postgraduate Student at the Department of Administrative Law
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of Taras Shevchenko National University of Kyiv

The subject matter of the study in the article is the peculiarities of the interpretation of the
concept of “public health” that follows from the analysis of the materials placed in mono-
graphs, abstracts of dissertations, scientific articles, theses of reports of conferences, dic-
tionaries, documents of the World Health Organization, bills, laws of Ukraine, other acts
of state authorities of Ukraine, etc. The object of the study is the relationships that stipulate
the essence of the concept of “public health”.

The methodology of the research of the topic of the article consists of general and special
methods of scientific cognition, including the main methods that are: analysis and synthe-
sis, deduction and induction, logical and semantic, systemic and structural, comparative
and legal, formal and legal, etc.

The objective of the study in the article is to define the concept of “public health”. A num-
ber of tasks have been set for its achievement, namely: to get acquainted with the concept of
“individual health”; to consider the concept of “health of the population”; to establish the
distinction between “health of the population” and “public health”; to offer the author’s
vision of the ways to solve problems of understanding the category of “public health”.

The practical significance of the article lies in the fact that its author: improved under-
standing of the essence and content of the concept of “public health’’; revealed the features
of the interpretation of the concepts of “individual health” and “health of the population”;
for the first time ever formulated five perspectives for the interpretation of the category of
“health of the population” and suggested its (author s) definition, for the first time ever dis-
tinguished the areas of understanding of the category of “public health” and developed the
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approach to its correlation with the concept of “health of the population”; for the first time
ever offered to distinguish several areas of understanding the concept of “public health”.
In the conclusions the author of the article has summarized that public health is a complex
and multidimensional concept, when the understanding of its essence can not be limited to
a single definition.

The author has emphasized on the expediency to study public health in different areas, as
in the case with other comprehensive legal categories, namely: as the health of a certain
part of the population and the object of the activity of the relevant institutions, as a branch
of science; as a sphere of practical activity; as a branch (or sub-branch) of the law. It has
been stressed that the choice of the area, where public health is to be considered, influ-
ences on the definition of its characteristic features and the formulation of its definition
and depends on the objective of the study. It has been offered to consider public health in
the measurement of the sphere of practical (public and management) activity carried out
in the field of health protection of the population, in cases of studying administrative and
legal provision of public administration activities in the field of public health. The author
has stated the necessity of activation of further scientific developments in the field of public
health, including the areas of studying the right of public health, its system and sources,
subjects of public health protection, procedures of public and managerial activity carried
out in the field of health protection of the population.

Key words: health, individual health, health of the population, public health, definition of
public health, concept of public health, understanding of public health.

74

AnMinicTparuBHe 1paBo i nporec. — Ne 2 (21). —2018.



IMPABO COIIAJIBHOT' O 3ABE3INEYEHHS

UDC 347.919.2:342.7:342.56(477)

SOME ASPECTS OF IMPLEMENTING THE RIGHT TO THE FREE
OF CHARGE SECONDARY LEGAL AID IN THE CONTEXT
OF ACCESS TO JUSTICE

The article is devoted to the analysis of certain provisions of the current legislation of
Ukraine concerning the understanding and interpretation of the accessibility of justice
as a key guarantee of ensuring the implementation of international norms and provisions
of domestic legislation. The link between the principle of access to justice and the mech-
anism for providing free secondary legal aid has been followed. The procedure for the
provision of secondary legal aid free of charge, the problematic issues that arise in the
process of providing such assistance and the further prospects for solving these prob-
lems are also defined. The categories of persons entitled to free secondary legal aid are
characterized, certain problem aspects of their administrative-legal status are identified,
which create obstacles in the practical realization of the right to free secondary legal
aid. A number of legislative amendments to the State Fundamental Law, procedural acts,
which significantly influenced the realization of the right to secondary free legal aid,
were considered. The jurisprudence of the European Court of Human Rights and the
practice of domestic courts regarding access to justice are analyzed. The statistical data
of the Coordination Center on the provision of free secondary legal aid as an indicator of
ensuring access to justice for vulnerable categories of people in Ukraine is researched.
The international community recognizes that the right to a fair trial includes the guaran-
tees of procedural rights, namely: the right to access to a court, the right to execute court
decisions and the right to the final judgment. In Ukraine, free legal aid can be considered
as a mechanism to ensure compliance with international obligations undertaken by our
state. The article notes that access to justice is not only the territorial approximation of
the organs of justice to citizens, but also the existence of real rights and opportunities for
their implementation by appealing to the court, initiating court proceedings, as well as
the presence of correspondent duties of the subjects conducting judicial proceedings the
process, which in general, meets the requirements stipulated in international legal acts.
The article also examines the impact of the judicial reform carried out on the provision of
secondary free-of-charge assistance in Ukraine, and, accordingly, the impact on access
to justice in connection with the introduction of the so-called “monopoly of advocates”
in court.

Key words: free secondary legal aid, access to justice, judicial reform, European Court of
Human Rights.
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1. Introduction

Ukraine’s aspiration to become a full member of the inter-
national and European community, determine the directions
of'its activities and the vector of its commitments. In this con-
text, the issue of access to justice and access to free second-
ary legal aid to vulnerable categories of citizens is becoming
an important consideration. Referring to the content of in-
ternational norms, in particular the European Convention for
the Protection of Human Rights and Fundamental Freedoms,
the accessibility of justice (access to justice) is one of the key
guarantees of the right to redress, at the level with such crite-
ria as justice, completeness, legality, impartiality of the court.

The urgency of this topic is due to the needs of optimi-
zation of the institute of free legal aid for vulnerable catego-
ries of citizens and improvement of the institute of judicial
protection of rights and legitimate interests of man and cit-
izen, as well as the lack research of scientific on this top-
ic. Separate ones scholars investigated institute of the free
legal aid, the quality of its provision (in particular: Y.Ya.
Buryak, O.M. Dufenyuk, S.I. Marko, S.V. Overchuk, etc.).
A lot of attention was devoted today to the issues of judicial
reform (O.M. Ovcharenko, M.V. Rudenko, etc.). However,
the impact of the reform on the accessibility of justice and
the adequate level of provision of free secondary legal aid
in the context of this is not sufficiently investigated. Practi-
cal problems of realization of the right to access to justice
lead to the need for a thorough study of this topic.

The purpose and tasks of this study is to address the prob-
lematic issues of the availability of justice in Ukraine to vul-
nerable categories of citizens, within the framework realiza-
tion of the right to free of charge secondary legal aid.

The judicial reform of recent years conducted in Ukraine
requires a detailed analysis of the provision and observance
of the rights of vulnerable citizens, in particular, the impact
of the abovementioned reform on the provision of rights of
this category of citizens, in particular the right to protection
guaranteed by the Constitution, including the judicial one.
The purpose of the judicial reform was proclaimed to pro-
vide an independent, independent judicial branch of power
capable of protecting the rights, freedoms and legitimate in-
terests of man and citizen, the state, society as a whole. The
reform is inextricably linked with the activities of centers for
providing free legal assistance in providing access to justice
and protecting the rights and legitimate interests of citizens,
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foreigners, stateless persons, refugees, etc. Therefore, from a practical point of view, it
is urgently necessary to consider the issue of influence judicial reform on the state of
ensuring the rights and freedoms of citizens entitled to free legal assistance. The Institute
of Free Legal Aid (both primary and secondary) is one of the indicators of a democratic,
legal, social state. A number of international documents emphasize that free legal aid is
not an act of charity, but a state duty. S.V. Goncharenko, investigating the facts of the
historical formation and development of the institute of free legal aid, draws attention
to the fact that in historical sources and legal literature you can find information about
the attitude, in different historical periods and in different countries, the institute of pro-
viding legal assistance to vulnerable strata people. Based on this, the author concludes
that the lawyer community carries out the care of people belonging to the categories
of the poor, the sick, the old, who independently can not protect their rights and need
professional protection and legal counseling. But the state in these cases did not usually
stand aside. When the advocacy community lost a feeling of reality about the financial
capabilities of its fellow citizens, and proved to be unable to independently perform its
natural function effectively, intervention by the legislator, as a rule, became inevitable
(Honcharenko, 2011).

2. International and national legal regulation

Today, such intervention is carried out by the state through legal regulation of the in-
stitute of free legal aid. Within the framework of Ukraine’s international commitments, it
is worth paying attention to the ratification of its Basic Provisions on the role of lawyers
adopted by the 8th UN Congress in 1990, according to which the Government’s duty is
to provide an effective procedure and working mechanism for real and equal access to
lawyers all persons residing in its territory and subject to its jurisdiction, regardless of
race, color, ethnic origin, sex, language, religion, political or other opinion, national or
social origin, econominal or other status.

And also the obligation to provide the necessary funding and other resources for le-
gal assistance to the poor and other indigent people. Professional associations of lawyers
should cooperate in organizing and creating conditions for such assistance (Basic provi-
sions on the role of lawyers, 1990). In addition, Resolution No. (78)8 of the Committee
of Ministers on Legal Assistance and Consultation dated 02.03.1978 recognized that the
right to access to justice and fair trial are a key feature of a democratic society. The state
is obliged to take all necessary measures to eliminate economic obstacles to access to
justice and that the availability of appropriate legal aid systems will facilitate the fulfill-
ment of this task, especially for those who are in an economically disadvantaged posi-
tion. No one shall be deprived of the possibility of using or defending his rights in any
courts, owing to the impediments of an economic nature. To this end, any person should
have the right to the necessary legal assistance in the trial (Resolution No. (78)8, 1978).
The resolution also stresses the need for professional assistance. Today, this is due to the
introduction of the concept of “professional legal assistance”, the content of which, in
accordance with Article 15 of the Civil Procedural Code of Ukraine, “is that representa-
tion in court as a form of legal assistance is carried out exclusively by a lawyer” (The
Civil Procedural Code of Ukraine, 2004). Such a provision is sufficiently reasoned,
since the quality of legal assistance is an important indicator of the effectiveness of
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ensuring access to justice, and not just its declaration. The constitutional guarantees of
the availability of justice in Ukraine are the fixing of the provision that “the rights and
freedoms of man and citizen are protected by the court” (Article 55 of the Constitution
of Ukraine, 1996) and the spreading of jurisdiction of the courts to “any legal disputes
and any criminal charge” (Article 124 of the Constitution of Ukraine, 1996). Referenc-
es to these norms are also contained in the content of part 3 of Article 7 of the Law of
Ukraine “On the Judiciary and Status of Judges”, which provides that “the accessibil-
ity of justice for each person shall be ensured in accordance with the Constitution of
Ukraine and in accordance with the procedure established by the laws of Ukraine” (On
the Judiciary and Status of Judges, 2016). In addition, these guarantees are provided by
the Decree of the President of Ukraine “On the Strategy for the reform of the judicial
system, judiciary and related legal institutions for 2015-2020” dated May 20, 2015,
No. 276/2015 (On the Strategy for the reform of the judicial system, judiciary and relat-
ed legal institutions for 2015-2020, 2015). Among the main areas of implementation of
this strategy is “strengthening the guarantees of the implementation of lawyer activities
and ensuring the availability of free legal aid”. The strategy provides for measures that
should ensure the implementation of this direction of reform: in the short term defining
the types of legal aid that can only be carried out by a lawyer, which will enable to im-
prove the quality of legal assistance and the quality of the administration of justice as a
whole, while not limiting the participants in the legal process in law on access to justice;
facilitating access of citizens to free legal aid through improved quality standards for
providing legal aid and their compliance; expanding the possibility of providing prima-
ry and secondary free legal aid in civil and administrative cases, including in regions,
at a higher level; provision of proper financing of the system of provision of free legal
aid both from the state budget and from private sources. That is, modern judicial reform
in Ukraine has finally the most extensive and comprehensive effect, since its complex
nature involves reforming both the judicial system itself and related interrelated institu-
tions, including free legal aid.

Yu.l. Matat, draws attention to the fact that, taking into account the mandatory appli-
cation of the European Court of Human Rights practice, “access to justice in accordance
with the standards of the European Court of Human Rights means the ability of an in-
dividual to freely receive judicial protection as access to an independent and impartial
settlement of disputes in accordance with the established procedure on the basis of the
rule of law. The category under consideration together with elements such as the final
decision of the court and the timely execution of final decisions are integral parts of the
right to a court, which, in its turn, occupies one of the main places in the system of fun-
damental values of any democratic society” (Matat, 2016).

According to Art. 13 of the Convention for the Protection of Human Rights and Fun-
damental Freedoms, States Parties are required to provide an effective means of legal
protection in the event of violation of the rights and freedoms recognized in the Conven-
tion. States decide, at their discretion, how they will fulfill this obligation, but effective
remedies must be available, provide a means to recover damages, and provide reasona-
ble prospects for successful prosecution. According to Art. 6 of the Convention, the right
to a fair trial includes the guarantees of procedural rights, namely: the right to access to a
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court, the right to execute court decisions and the right to the final judgment (Convention
for the Protection of Human Rights and Fundamental Freedoms, 1950). In Ukraine, free
legal aid can be considered as a mechanism to ensure compliance with the requirements
of the ratified Convention.

3. Subjects of the right to free secondary legal aid

Legal assistance is one of the key criteria for the accessibility of justice. All persons
who are under the jurisdiction of our state are entitled to free primary legal aid. Regard-
ing free secondary legal aid, the Law “On free legal aid” refers to certain categories of
persons who are entitled to the following types of legal services: 1) protection; 2) the
representation of the interests of persons entitled to free secondary legal aid in courts,
other state bodies, bodies of local self-government, to other persons; 3) drafting of doc-
uments of a procedural nature. But not all individuals have the right to all three types of
legal services. As noted by V.I. Formanyuk, only the law-defined circle of subjects has
the right to take advantage of free secondary legal aid. In the opinion of the author, the
legislator proceeded from the following considerations when determining the subjects
that were granted the aforementioned right:

1) insolvent citizens;

2) those with certain privileges;

3) those belonging to those categories of persons for whom the law already has the
right to free legal aid (Formanyuk, 2014).

The Law of Ukraine “On free legal aid” determines the following circle of persons
who are subjects of the right to secondary free legal aid:

— persons under the jurisdiction of Ukraine if their average monthly income does
not exceed two sizes of the subsistence minimum calculated and approved by law for
persons belonging to the main social and demographic groups of the population as well
as disabled persons who receive a pension or assistance that is appointed instead of a
pension, at a rate not exceeding two subsistence minimum for the disabled;

— children, including orphans, children deprived of parental care, children in difficult
living conditions, children who have suffered as a result of hostilities or armed conflict;

— internally displaced persons;

— persons in criminal proceedings in respect of which, in accordance with the pro-
visions of the Criminal Procedure Code of Ukraine, a defender is appointed by an in-
vestigator, prosecutor, investigator, judge or court for the purpose of protection for the
purpose or conduct of a separate procedural act, as well as persons sentenced to impris-
onment, detention in disciplinary battalion of servicemen or restraint of liberty;

— persons covered by the Law of Ukraine “On Refugees and Persons in Need of
Additional or Temporary Protection” from the moment the person submits an application
for recognition as a refugee or a person who needs additional protection in Ukraine until
the final decision on the application is made, as well as foreigners and stateless persons
detained for the purpose of identification and enforcement of deportation from the time
of detention;

— war veterans and persons covered by the Law of Ukraine “On the Status of War Vet-
erans, Guarantees of Their Social Protection”, persons who have special merits and special
labor merits to the Motherland, persons belonging to the victims of Nazi persecution;
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— persons who have suffered from domestic violence or gender-based violence;

— persons who are detained in accordance with the provisions of the criminal proce-
dural law;

— persons in respect of whom a preventive measure was taken in the form of de-
tention;

— citizens of Ukraine who have applied for registration as internally displaced per-
sons on issues related to obtaining a certificate on the registration of internally displaced
persons;

— persons subject to administrative detention;

— persons to whom an administrative arrest has been applied;

— persons under the jurisdiction of Ukraine and applied for the status of a person
covered by the Law of Ukraine “On the status of veterans of war, guarantees of their
social protection”;

— persons in respect of which the court is considering a case concerning limitation
of civil capacity of an individual, recognition of a physical person incapacitated and
resumption of civil capacity of an individual, during the consideration of a case in court;

— persons in respect of which the court is considering a case concerning the provi-
sion of psychiatric assistance in a compulsory manner, during the consideration of a case
in court;

— persons rehabilitated in accordance with the legislation of Ukraine concerning
issues related to rehabilitation (On free legal aid, 2011).

4. The mechanism of providing free of charge secondary legal aid

The Law “On free legal aid” provides for the appropriate mechanism for realization
of the right to receive free secondary legal aid. First of all, the request for the provision
of legal services in the framework of secondary legal aid (protection, representation
of the interests of persons entitled to free secondary legal aid, in courts, other state
bodies, local self-government bodies, to other persons, the drawing up of documents
of a procedural nature) are submitted by persons who have reached the age of majority,
and in cases concerning children, they are submitted by their legal representatives at
the place of actual residence of the child or her legal representatives irrespective of
the registration the place of residence or whereabouts of the person, in addition, in
cases concerning persons recognized as incapacitated by the court or whose capacity
is restricted by a court, they are submitted by their guardians or trustees at the place
of actual residence of such persons or their guardians or guardians, regardless of the
registration of the place of residence or place stay of the person, to the Center for the
provision of free secondary legal aid or to the territorial justice authority at the place of
actual residence of such persons, regardless of the registration of the place of residence
or place stay of the person.

Along with the application for the provision of free secondary legal aid, the person
or legal representative of the person must submit documents confirming the affiliation
specified person to one of the vulnerable categories of persons provided for in part one
of Article 14 of the Law “On free legal aid”.

In the case of a person applying for one of the types of free legal aid provided for by
applicable law, the Center for the provision of free secondary care shall within ten days
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from the date of receipt of such application decide on the granting (or refusal) of the free
secondary legal aid.

If a person belongs to one of the categories of persons provided for in part one of
Article 14 of the Law “On free legal aid”, which is confirmed by the relevant documents,
the Center for the provision of free secondary legal aid decides on the provision of free
secondary legal aid and in writing informs the person or its a legal representative, as
well as a court, a body of state power, a body of local self-government, in which the
representation of the person’s interests will be carried out.

In the event that the person has no grounds for obtaining free secondary legal aid, the
Center for the provision of free secondary legal aid makes a decision to refuse to provide
free secondary legal aid and sends a copy of this decision to the person who applied for
such assistance at the same time as the explanation the procedure for appealing the deci-
sion to refuse to provide free secondary legal aid.

The list of reasons why a person may be denied the provision of free secondary legal
aid is defined by the Law of Ukraine “On free legal aid”, one of the following grounds
is sufficient:

1) the person does not belong to any of the categories of persons provided for in
part one of Article 14 of the Law “On free legal aid”;

2) the person submitted false information or false documents for the purpose of
assigning it to one category of persons who are entitled to free secondary legal aid;

3) the person’s claims for the protection or restoration of his rights are unlawful;

4)  the person was previously provided with free secondary legal aid on the same issue;

5) the person has used all national remedies in the case, for which he applies for the
provision of free secondary legal aid.

In practice, the most frequent problems arise with the confirmation of the correspond-
ing legal status of a person who is entitled to free secondary legal aid. Due to low aware-
ness of citizens, there are many difficulties with the presentation of the required package
of documents. In addition, the process of collecting the necessary documents is quite
lengthy, this causes the difficulty in making decisions by the Center for the provision of
free secondary legal aid.

According to the Coordination Center for the provision of legal aid, in total, in the
current year, 54 142 orders were issued for the provision of free secondary legal aid, of
which the number of orders issued by the center to provide free secondary legal aid to
persons subject to administrative detention is 3 407, to which the administrative arrest
was applied — 828; the number of orders issued by the center for the provision of free
secondary legal aid to persons who are detained in accordance with the provisions of the
criminal procedural law — 12 043; the number of registered orders (decisions) for the
protection by appointment — 27 699; the number of registered decisions (decisions) for
the provision of free secondary legal aid in procedures related to extradition — 103 (Op-
erational information, 2018). Such indicators for the provision of free secondary legal
aid centers confirm the inextricable link between the institution of free secondary legal
aid as an important mechanism for ensuring the availability of justice. It should be noted
that access to justice is not only the territorial proximity of the justice system to citizens,
but also the availability of rights and opportunities for their implementation by appealing
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to the court, initiating court proceedings, as well as the presence of correspondent duties
of the subjects conducting the trial, which in general corresponds to the requirements
stipulated in the international legal acts. According to the statistics of the ECHR in 2016,
79 750 applications were filed with the ECHR, while the three leading countries are
Ukraine (22,8%), Turkey (15,8%), Hungary (11,2%). Consequently, Ukraine occupies
a leading position among the countries that have ratified the Convention by the number
of appeals to the ECHR, which in turn indicates that there are problems with the im-
plementation of the rights provided for by the Convention, and therefore the study and
implementation of the practice of the ECHR can positively affect the situation.

5. Conclusions

On the basis of the analysis, there is an inextricable link between primary and secondary
free legal aid. In the framework of primary free assistance, the person receives consultations
and clarifications regarding the legal status of the category of persons entitled to free sec-
ondary legal aid. Access to unpaid secondary legal aid depends on the quality of providing
primary legal aid to a person in need. One of the debatable problems for today remains the
problem of administration in the field of providing free secondary legal aid. Some scholars
and practitioners do not agree with the mechanism for appointing a lawyer in the context of
free secondary legal aid and the procedure for assessing the quality of the provision of such
free of charge secondary legal aid. In this context, we emphasize that free secondary legal
aid is, above all, a state guarantee, it is not an interference with advocacy, and in no way not
load the institute of advocacy. The institute of free legal aid is an important guarantee of the
state before a person. Judicial reform has had a significant impact on the provision of free
secondary legal aid. Judicial reform has defined the concept of professional legal assistance,
which according to the current legislation is provided only by advocates. The development
of the system of free legal aid has become one of the areas of reform that continues to be
implemented today. In this regard, Centers for the provision of free secondary legal aid, it
is necessary to strengthen the cooperation of advocates to ensure the accessibility of justice
for those entitled to free secondary legal aid. Future prospects for scientific and theoretical
consideration are the issues of improving the mechanism of provision of free secondary
legal aid among which the important role played by such indicators as quality, speed and
accessibility. According to the practice of the European Court of Human Rights, access to
justice should be considered as a real opportunity for a person to be free to obtain judicial
protection. Free secondary legal aid is an important tool in ensuring such a possibility.
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OKPEMI ACTIEKTH PEAJII3AIIII TPABA HA BE3OIIJIATHY
BTOPHUHHY IMPABOBY JOIIOMOI'Y B KOHTEKCTI
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CymMcCbKOro MicLieBoro LeHTpy 3 HaaaHHs1 6e30r1atHoi BTOPUHHOI rnpaBoBoi 4ornomMoru
sh.natalia22@ukr.net

Cmammio npucesaueno ananizy okpemux nojiodlceHb 3akoHo0a6cmed YKpainu ma npakmuxu
€sponeticbkozo cydy 3 npas IHOUHU CMOCOBHO HAOAHHS Oe30NAAMHOI 6MOPUHHOT NPABo8oi
odonomoeu 6 Ykpaini 6 KoHmeKkcmi aOMIHICMPamueHO-Npaso8o2o cmaniycy ocio, saki maroms
npaso Ha OMPUMAHHI MAaKoi donomoau, npoyedypu it HAOAHHS, NPOOIEMHUX NUMAHb, WO
BUHUKAIOMb Y npoyeci Hadanus maxoi oonomoau. IIposedeno ananiz 3aKOHOOAGYUX 3MIH,
eHeceHux 00 Koncmumyyii' YVkpainu ma npoyecyanvhux akmie, ujo 3HAUHUM YUHOM GHIUHYILO
Ha peanizayilo npaéa Ha 6MOpuHHy Oe3onnamuy npagogy oonomoey. Ilpocmediceno énnue
€y0060i peghopmu, nposederoi 8 Yrpaiui, Ha 3a0e3neuents 00CmMynHOCi 2poMaosiH 00 npa-
60cy00s1. OCKinbKu NPAaso Ha 3axXuUcm c60iX npag € 0CHOBONONONACHOIO 2aAPAHMIEIO, GUSHAHOIO
i 3axpinaenoro Koncmumyyicio Vkpainu, 6yov-sika peghopma, nposedena 6 depoicasi, mae
6i0n0gioamu smicmy 3a3Ha4eHo020 KOHCIMUMyYiliHO20 NPUHYUNY. Ymeepoocents npaes i ceo-
600 HOUHU Ti ZPOMAOSIHUHA € 20/108HUM 0008 SI3KOM NPABOGOT Oepiicasu.

KurouoBi c;ioBa: Ge301uiaTHa BTOPUHHA IIPABOBA JOIIOMOT'a, TOCTYHICTh MIPABOCYIS, CY-
noBa pehopma, EBpOTNICHCHKUIT Cy/1 3 TIPAB JIFOIUHH.
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1. Beryn

HopBiTHI TeHAEHIIIT PO3BUTKY MPABOBOI CUCTEMHU YKpaiHH
NnoTpeOyIOTh ACTAIBHOTO aHANi3y THX CyCHiTbHO-IIPABOBUX
SIBMIIL, SIK1 CIIYTYIOTh KPUTEPIEM JeMapKaliil MiXk pi3HUMH Ta-
my3simu TipaBa. [lormpu Te, 110 mpaBo — 11e cucTema, i Cyciiab-
Hi BIIHOCHHU B XOJIi TIEPETBOPEHHS 3a3HAIOTH TAKOXK PEry-
JATHBHOI TpaHcdopmarii, MOBUHHI iCHYBaTH 4iTKI KpuTepil
PO3MEKyBaHHS Tally3ei mpapa. Y IIbOMY KOHTEKCTI BaXKITUBE
MiCIle TOCifae TpolecyalbHe MPaBO, OCKIIBKH HOro MO-
OUTBHICTh Ta €EKTHBHICTh € 3aMOPYKOI e(DEeKTHBHOIO BH-
pilICHHS CHOpIB y raiy3i mpasa, SIK HACJiJ0K, HAOYHO IO-
cTae e(eKTHBHICTH IpaBa 3arajoM. [HOmi cTaeThCs # Take,
110 BIAMIHHOCTI MIX TaJTy3sIMH TIpaBa, MiXK yperyab0BaHUMH
HUMH CYCIIUIbHAMH BiTHOCHHAMH MOXKHA MOOAYHTH JIHIIE
Kpi3b MIPU3MY MPOIECYAILHOTO IHCTPYMEHTY BpETYIIIOBaHHS
CIIOPIB, IO CBIIYUTH MPO BHCOKY IHIHHICTh MPOILECYaTbHO-
TO MpaBa K TAKOT0. Y HAaBEJCHOMY MONATAE aKMYalbHICMb
MIPOIIOHOBAHOTO JIOCIIIKCHHSI.

VY pi3Hi 4acu OKpeMUM IHUTAHHSAM 3a3Ha4deHoi mpobieMa-
TUKY OyJIH IPUCBSTYCHI poOOTH TakuX ydeHuX, sk JI.C. Taus,
M. bapy, M.I. Anexkcanapos, O.1. IIponescrkuii, C.B. Be-
meaukros, 1. Yannmesa, H.B. Bonorina, 1.51. Kucensos,
B.B. Jlazop, A.M. Cmiocap, O.M. fApomenxo, B.B. XKepna-
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koB, L.I. Ko3y0, B.I. Kypuno ta 6araro iHmux. 3a Bci€i moBaru 10 mpaub 3a3Haue€HUX
aBTOPIB MYCHMO 3ayBaXKHTH, III0 MTUTAHHIM CITiBBiTHOIICHHS HOPM aJIMiHICTPaTHBHOTO
IPOLIECYaIbHOTO NIPaBa Ta NOTPe0 CyA0BOr0 BUPILICHHS TPYAOBUX CIIOPIB yBard mpuii-
JICHO HEJIOCTATHEO.

OT1xe, 3a60aHHAM TIPOIIOHOBAHOTO JOCIIPKEHHS € BUBYEHHS CYTi aJMiHICTPaTHB-
HOTO Ta TPYAOBOTO MPABOBIIHOMICHHS B Tary3i MyOIigHOI CIy>KOH, iICHYI0UOTO TOCBiTY
aJIMIHICTPaTUBHOIO MPOLECYalbHOIO BPErYIIOBAHHS CHOPIB y MUTAHHSX BCTYILy J10 HE,
il IPOXOKEHHS i MPUITMHEHHS Ta JIOLIJILHOCTI TAKOTO BPETYIIOBAaHHS camMe 32 HOpMaMH
aJIMIHICTPaTUBHOTO mpouecy. s boro y CBOX 4epry HEOOXiJHO OKPECIMTH I'€HE3Y
MUTAHHS B ICTOPUYHIN PETPOCHECKTHBI 3 HOCHIIAHHSAM HA BiIIOBiIHY HAYKOBY IOKTPHHY,
1110 TaKOX SBJIsIE COOOI0 OJHE 13 3aBaHb POOOTH. Memoro NOCIIIKEHHS € NOCSTHEHHS
HAayKOBO OOTPYHTOBAHOI [yMKH PO T€, IKUMH CaMe TPOIeCyaTbHIMH HOPMaMH BapToO
BpEryJII0BaTH MUTaHHS PO BUPILIEHHA TyOI114HO-CITY>KOOBUX CIIOPIB Ta HAJAaHHS B1JIIO-
BiJTHUX PEKOMEH/IaIli} 13 I[bOTO MPUBOLY.

Memooonoeis poboTH 0a3y€eThCsl SIK Ha 3arajlbHUX METO/ax Mi3HaHHs (1HAYKII, 1e-
JIYKIIi1, aHami3i, CHHTE31 TOIIO), TaK i Ha (GOPMaTbHO-FOPUIMYHOMY METO/1 HAyKOBOTO
nocunimkeHHs. Case-study MopiBHSHHS BUKOPUCTAHO SIK JIEMOHCTPATHBHHUI METOJ i3 Me-
TOIO0 HAOYHO BHCBITIIUTH OCHOBHI PE3yNBTAaTH HAYKOBOTO JOCIiIKCHHS.

2. AnMiHicTpaTHBHe Ta TPYy/l10Be NPABOBiIHOLIEHHA: BiIMiHHOCTI pery/roBaHHs

Cepen BITUM3HSHHUX YUEHHX yIepIIe TEMaTHIli CyTi TPYIOBOTO MPABOBiTHOIICH-
Hs npuaiius ysary JI.C. Tans. Ha miacraBi icropuyHOro aHamisy BiJ yaciB Pumcbkoi
iMnepii 10 cygacHOro HoMy mepioxy BUCHHH MiACyMOBYe: «/las co3HAaTENbHOTO aHa-
JHM3a M 11e1eco00pa3Horo MOCTPOSHHS IPAaBOBBIX HAdall, ONPEeISIOINX TPYAOBbIe
OTHOIICHHS, HEOOXOAMMO OTPEIIUTHCS OT CO3IaHHOTO YCIOBHSIMHU aHTUYHOH M Cpe-
HEBEKOBOM U3HU B3MIAJa, OyATO NPUCYIIUN 3TUM OTHOLICHUSIM JINYHBII 37IEMEHT He
SBIISICTCSI TIPEIMETOM TPakJaHCKO-TIPaBOBOM HOPMHUPOBKH. HeoOxommmo, HakoHeT,
CUUTATBCA C TeM (PAKTOM, YTO HapsLy C JOTOBOPAMH O BO3SME3JHOM HMCIOJHEHHHU OT-
JICNBHBIX KOHKPETHO OMpPECICHHBIX YCIYT €XKETOIHO 3aKII0Yal0TCsl MAJUTMOHBI TPY-
JIOBBIX C/EJIOK, 3aBA3bIBAIOTCSI MUJIJIMOHBI TPYAOBbIX OTHOLIEHUH, IopUAnYecKast Cy1l-
HOCTH KOTOPBIX HE OTPEACISICTCS U HE HCUCPIBIBACTCS TEM, UTO CTOPOHBI APYT APYTY
00eMIaloT Te WM HHBIe JeHCTBHA. SIBHO WIIM MOJTYAJIMBO MU OCTaBIIAETCS 3HAYUTEIb-
HBII IPOCTOP /7S MOTIMHEHHS paboueil CHITbI HaHSABIIErocs OyIyIiuM yKa3aHUsIM pa-
OoTonareis MO0 IS €€ MPOSBIEHHS COOOPAa3HO ¢ MOTPEOHOCTAMH 00CITY)KUBAEMOTO
IpeNnpusaTHs. JTa CTOpOHA OTHOLIEHUH B HE MEHBLIEH Mepe HyXaaeTcs B IpaBoOBOU
HOPMHUPOBKE U 3aCITy)KMBaeT BHUMaHHs HCCIIEN0BaTeNs, YeM oOenanne paboTsl U BO3-
HarpaxaeHusi. TpymnoBoi JOroBOp CHJION BEIIeH MPEeBPATUIICS B CAMOCTOSATENbHBIN
MIPaBOBOW MHCTUTYT, KOTOPBIA HE MOXKET ObITh BTUCHYT B PaMKH JIMYHOTO HaliMa WJin
000MIeH TpakITaHCKUMHU 3aKOHaMU. OcTaeTcs BHIICHUTh, HACKOIBKO OH (M B 0COOCH-
HOCTU YCTaHaBIMBA€MOE UM OTHOIIECHUE BJIACTH U MOAYMHEHUS) YKIAAbIBAIOTCS B
TOCIOZICTBYIONIEE MPEACTABICHNE 00 0053aTeILCTBEHHOM JIOTOBOPE, a TAK)KE TOYHEE
OIPENIENUTh U CHOPMYIUPOBATE COOTBETCTBYIOIUE €r0 IPUPOAE FOPUIUUECKUE TPUH-
IIUIIBI ¥ TpaBoBbIe HOpMBD (Tams, 1913).

Y npomy KoHTeKCTi mpodecop O.M. fApoieHko cnpaBeyInBO 3a3Hauae, 1110 B JIope-
BOJIOIHHOMY (haOpHIHOMY 3aKOHOZABCTBI NMAHIBHUM OyB JOTOBIpHHUH cIloci0 BH3HA-
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YeHHS yMOB IIpami. BTpydaHHs IepkaBu B YHOPSIKYBaHHS BITHOCHH y cdepi mpari
3BOAMIIOCH 10 MiHiMymy. CB0OOO/Ia TpYIOBOTO JIOTOBOPY BH3HaBajach aOCOIIOTHOIO
(ITpununko, SApomenko ta iH., 2013). Takum yuHOM, 10 JKoBTHEBOI peBostonii 1917 p.
TPyAOBE MPaBOBiAHOMICHHS OyIo 371e0inpioro npuBaTHUM. ChOTOAHI B IOPUIMYHIN JIi-
TepaTypi TAKOK MOXKHA 3yCTPITH JyMKY IIPO Te, 10 TPYIOBi NPaBOBITHOCUHU € IPUBAT-
HuMH (SxoBnes, 2013) mo, ogHAK, MIAA€THCS KPUTHUIII BUSHUX. YCe-Takd OUIBII I10-
peHa JTyMKa, 110 TPYAOBi NpaBOBiAHOCUHU € MyOniuHo-ipuBaTHUMHU (Kozy0, 2011;
XKepnaxkos, 2013).

[Ilono aaMiHICTPAaTUBHOIO MPABOBIIHOLIEHHS Ta HOro poji B TPYyAOBOMY IpaBi
npodecop M.I. AnekcanpoB 3a3HauaB: «OHO SBIISIET COO0HM YaCTUYHOE OTCTYILICHHE
Oyp Kya3HBIX TOCYJApCTB OT MPHUHLHKIIA NPECIOBYTOM CBOOOMBI 1OroBOpa. OTHU OTCTY-
TUTCHUSI TIPOSIBIISIIOTCSI B JIBYX HAIPABJICHUSX — SIBHO PEAKIIMOHHOM U PE(POPMHUCTCKOM.
<...> YeThIpe MOMEHTA XapaKTEPU3YIOT COO0I BHEIPAKIAHCKO-IIPABOBOE PETyIHPOBa-
HUE TPYJOBBIX OTHOIIICHUH TOTO BPEMEHH: BO-TIEPBBIX, IPUHYIUTEILHOE MPUBJICYCHUE K
TPYLy O] CTPaXoM HakazaHHs 3a «OpOSHDKHUYECTBOY; BO-BTOPBIX, YIUIMHEHHE padoye-
TO JHS ITyTeM YCTaHOBJICHUS 00s13aTeIHOTO MUHIMYyMa pad0dero BpeMeHH, KOTOPHIi He
MOYKET TIOHM)KaThCsl B JOTOBOPHOM IOPSJIKE; B-TPEThUX, CHIKEHHE 3apaOOTHOM I11aThl
ITyTEeM YCTAHOBJICHHUS HE TOUIEXKAIIECTO MOBBIIICHUIO B JJOTOBOPHOM MOPSIIKE MAKCH-
MyMa; B-4€TBEPTHIX, 3alpelleHrne Pa0oYnX KOATULUN U CTa4eK U JIUIIEHUE TEM CaMbIM
pabovYMx SMEMEHTAPHBIX BO3MOXXHOCTEH K 3aIUTE CBOWX XM3HEHHBIX HMHTEPECOB OT
Yype3MepHOH 3KcIuTyarauun» (Anekcanapos, 1948).

JmBistauch Ha 11 ciioBa, Harmucadi me 70 poKiB TOMY, XOYEThCs 3alIUTaTH BCiX THX,
XTO OOCTOIOE 1]1e10 eKCIaHCil agMiHICTPaTUBHOIO MpaBa 3a PaxyHOK TPYAOBOTO Ipasa:
YH TAKOTO IPABOBOT0 Mail0yTHEOTO M1 c001 OaxkaemMo? Un BifnoBifae, HAIPUKIA, TPH-
MYCOBE 3aJIy4CHHS 0 POOOTH MPUHIMITY 3200pOHH IPUMYCOBOI Mpali K y Gopmaib-
HOMY, TaK i B JiaJICKTHYHOMY pO3yMiHHI? UM BUNIpaBgaHa aaMiHICTpaTHBHO-TIPABOBA
nediHilis HCHOPMOBAHOTO POOOYOro Yacy MO0 CIIyKOOBILIB ImyOiuHOI ciry0u, Xiba
BI/IMIOBIIa€ 116 OXOPOHIOBAIBLHUM 1 BiATBOPIOBAIBHUM (DYHKITISIM TPyA0BOTO IpaBa? Un
MIPUITYCTUMO T€, 110 B OIJIATI Mpalli CIy>KOOBLIB TaM, JIe TaKe peryJtoBaHHs 31HCHIO-
€THCSI Uepe3 aIMiHICTpPaTHBHE MPaBO, iCHYE «3PIBHATIBKa» Ta HEMA€ MICHS YKOTHOMY
JIOKaJIbHOMY PETYIIIOBAHHIO TPYI0BOTO MPABOBIIHOIIEHHS IJIIXOM BCTAHOBJIEHHS MOXK-
JIUBUX HaJ0aBOK JI0 3apoOiTKy TMOHAJ BCTaHOBJICHWH MakcumyMm? HacamkiHenb, 4u
BIJIIOBiIa€ CyTl i 3MICTy IpaBa Ha 00’ €IHAHHS MPALiBHUKIB 332 TAKUX YMOB 3a00poHa
CTpaKiB MO0 CIY’KOOBIIIB ITyOIiYHOTO CEKTOPA, 10 CIIPAB/i BiIOMpae B HUX OCTAHHIO
MOJKITUBICTb, XO4a BOHH BXKE U TaK yJ0CTallb OOMEXEHI, 3aXHIIaTH cBOi npasa’? Biamosi-
Jli, Ha HaIllle IePeKOHAHHS, OYCBH/THI.

AJMiHICTpaTHBHE MTPABOBIIHOMICHHS € BJaJHO-BOJbOBUM, IMIIEPATUBHUM, JIEpKaB-
HuM. I3 11poro mpuBoxy npodecop U.H. A3iMoB myske BIydHO 3a3Ha4aB: «IHTEpecH Bce-
ro o0miecTBa BEIpaXaeT BOJSI rocyaapcrBa. [loaToMy Bee nuia, Kak (pu3HYecKre, TaK u
IOPUIMYECKHE, 00s13aHBI BBITOIHSTE €ro TpeOoBaHus. OHO HE JOMyCKAeT HaJTHIHe HHOH
BOJIM WJIM MHMLIMATHUBBI, KpoMe cBoei. [lyOnuyHbIM MpaBoM onpenensieTcs MmoJoKeHne
Ka)XJIOTO JIUIIAa B OOIIECTBEHHOH >KN3HU. HOPMBI ITyOIIYHOTO 1paBa HOCSAT UMIICPATHB-
HBII XapakTep. Bo3HHUKaIOIME OTHOLIEHUS PEryIHPYIOTCS Ha OCHOBE CyOOpAMHALNH,
MTOTYUHEHMSI, OTBETCTBEHHOCTH HIDKECTOSIIIETO Mepe/] BhlnecTosmmm» (A3iMoB, 1995).
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OpHak HaBpAJ UM TaKke CTAHOBHUIIE MOXKE BIIALITYBATH MIPABOBIJHOLICHHS TPYIOBE.
Ie B 1977 p. npodecop P.I. Konaparees y moHorpadii «CoueTaHue 1eHTpaIN30BaH-
HOTO U JIOKaJIbHOTO IIPABOBOTO PEryIUpPOBaHUS TPYAOBbIX OTHOLIEHUI» 3a3Ha4aB: «Ilo-
CKOJIBKY OOIIME HOPMEBI MPaBa OMPEACIIAIOT OCHOBHOE COZIEPXKAHNUE HOPM JIOKAJIBHBIX,
IPUCYTCTBYIOT» B HUX B BHUJE OOLIMX CTOPOH (IIPU3HAKOB), TO OHM HE COOTHOCATCS
MeXIy co00ii, a uMeHHO coueTatoTcsy (Konaparees, 1977). Takum unHOM, aOCOIIOTHO
BUNpaBranoro € nosuiis gorenta [.IN Kosy6 ta npodecopa B.B. XKepnakosa momo Toro,
IO TPYZIOB1 BITHOCHHU € IMyOJIIYHO-TIPUBATHUMH, 1110 iICTOTHO BiAPi3HSE iX BiJ aaMiHi-
CTPaTUBHOI'O MPaBOBITHOLIEHHS.

binbmie Toro, six P.I. Konaparees, Tak i iHmm BueHi (Hanpukian, M. Tomac) nomyckanu
MEPETBOPEHHS JIOKAIbHUX HOPM TPYAOBOIO IpaBa Ha LieHTpastizoBaHi. | ko npodecop
P.I. KoraparseB 1moB’si3yBaB 11e a00 3 BTPATOIO JIOKAIBHAM TPYIOBUM IIPABOBITHOIICHHIM
MEeBHHUX 0COOIMBOCTEH, Yepes 1110 BOHO MOJKe OyTH BpeTyJIbOoBaHE IEHTPalli30BaHoO, abo 3
MOKJIMBICTIO EKCTPATIONIOBATH JIOKAJIBHE PETYIIOBAHHS B IIUPIIOMY MaciTadi BHACITIIOK
BJIAJIOr0 ekcriepuMenTy', To M. Tomac Ha mpuKIagi raiysi UBUILHOTO CYIHOILUIABCTBA
B3arajii BBaXae, 10 Y BUIAJIKaX 3HAYHOT BiJUIaJICHOCTI pOOITHHKA BiJl IEHTPAILHOTO O(i-
Cy, BiJl CyXOJ0JIy B3arajii JIOKaJbHi IOMOBJIEHOCTI MK BJIACHUKAMU MOPCHKUX CyAEH Ta
aZIMIHICTPALIIEIO PI3HUX TOPTIB MAIOTH BUPIIIAIBHE 3HAYCHHS 100 OXOPOHHU M 3aXUCTY
Oe3rneku cynHa Ta MOPSIKiB, 30€pexkeHHs BaHTaX1B, TOAI SIK HOPMHU LIEHTPaIi30BaH1, HaBITh
MDKHApO/IHI, ¥ IIbOMY BUIAAKy He 3a0e3MeueHi pealbHIMH MeXaHi3MaMH 1X BUKOHAHHS 1
3aXHCTY Ta, HA IEPEKOHAHHS aBTOPa, € «0e33youmm» (Thomas, 2011).

e omHa KMIOYOBA BiIMIHHICTE TPYOBOTO Ta aMiHICTPATHBHOTO ITPABOBITHOMICHHS
noJisira€ B 0aii1y>Ko0CTi OCTAaHHBOTO JI0 KJIFOYOBUX T'apaHTiil 1010 nepiioro. AamiHicTpa-
THUBHE TIPaBO HE IIKABUTH NPaBO Ha 00 €IHAHHS MpalliBHUKIB. [IpeameTom fioro pery-
JIIOBaHHA HE € KIIIOUOBI rapaHTii i MpUHIMIIM, BUKJIAJEHI B akTaXx MIiKHApOJHOT OpraHi-
3amii npami. BoHO (pakTHYHO BIACTOPOHEHE BiJ TAKMX KAaTETOPiH, SIK «HABYAIHHUIITBOY,
«mpodeciiiHi HaBUUKI», «TBOPYl 3M10HOCTI MpaLliBHUKA», PO SKi CBOI'O 4acy rOBOPUB
3acHOBHUK [lepmcbkoi komu TpymoBoro mpasa npodecop JL.IO. Byrpos (Byrpos, 1995).
3pelToro, Koo yBaru aJMiHICTPAaTUBHOTO MPABOBIIHOLIEHHS HE CTAHOBJIATH COLiab-
HO-3a0e3MeuyBajIbHi Ta OXOPOHHI BiTHOCHHH y cepi mparmi. 3okpema, 3akoH YkpaiHn
«IIpo nepxaBHy ciyxkO0y» B IIMX MUTAHHAX LIIKOBUTO MOKJIAJAETHCS HA HOPMH TPYAOBO-
To IpaBa, 3aM03MUYyI0uH iX 32 HEe3HAYHUMHU BHHATKaMHU (3akoH Ykpainu «IIpo nepxaBHy
ciryx0y, 2015). Hegapma sx BUIaTHUIA TPEACTABHUK XapKiBCHKOT IIKOJU TIPaBa, poecop
M.I1. Bapy BizHOCHB CIyKGOBLIiB i pOGITHHKIB 110 Cy6’ €KTiB TPYIOBOTO IpaBa (Y KOHTEK-
CTi IpaBa Ha 3aXUCT TPYJAOBOI YECTI U TiJHOCTI, IO, OJTHAK, OCIIOPIOETHCS Mpodecopom
C.B. BenenukroBum (Beneaukros, 2011)), a kap’epHe 3pOCTaHHA i MEPIINX, i APYTUX
00’€eIHyBaB TEPMIHOM «IIPOCYBaHHS CIIyk00BUMH cxomamu» (bapy, 1966).

ITinOmBaoun TPOMIKHI MiICYMKH, BApTO BHIUINTH TaKi BIAMIHHOCTI M TPYJIOBUM
Ta aJIMiHICTPATUBHUM MPABOBITHOICHHSIM:

1) TpynoBi MpaBOBiAHOCHHY iCTOPUYHO PO3BHBAJIMCS SIK MIPUBATHOIMPABOBI, OTHAK
YHACIiI0K MEBHUX NEPETBOPEHb PAIsHCHKOrO MepioAy Ha ChOTOAHI MalOTh O3HAKHU ITy-
OJTIYHO-IPUBATHUX; aAMIHICTPATHBHI PABOBITHOCHHHU € BUHATKOBO MyOIIYHIMU;

! JIuB. TIONIepEIHE TOCHITAHHS.
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2) mepeHacHYCHHs IyONIYHUX 3acaj y TPYAOBOMY MpaBi HNPU3BOAMUTH O IMOSBU
MIPUMYCOBO] TIpali, HEKOHTPOJIEOBAHOTO 301IBIICHHS POOOYOT0 Yacy, HEMOXINBOCTI J10-
TOBIPHOI'O PEryJIIOBaHHS OIUIATH Ipalli, 0OMEXEHHs MpaBa Ha 00 €HAaHHS Ta CTPANKH,
10 € MOPYIICHHSIM OCHOBOIIOJIOKHUX TapaHTii TPYJI0BOTO TpaBa;

3) JlOKaJIbHE PEryJIOBaHHS TPYIOBUX MPABOBIAHOCUH IIOHAWMEHILE € PIBHO3HAY-
HUM LIEHTPAJi30BaHOMY, a B JISSIKAX BUIAJKAaX HABITh MPEBAJIOE HAJl HUM; TaKHH CTaH
peueit agMiHICTpaTUBHOMY IIPABOBIIHOLIEHHIO HE BIIOMUI 1 HE BIACTUBUM;

4) anMmiHICTpaTHBHE MPAaBOBIAHOIICHHS BiJICTOPOHEHE BiJ HHU3KH NPABOBHX Ka-
TEropiil TPyIOBOTO IMpaBa, SIKi SBISTIOTH CO00I0 Horo crenudiky i 6araroykiagHiCTh
(30Kpema, HaBYIIBHUIITBO, MPOQeCiiiHi 31I0HOCTI, colliaabHe 3a0e3MedeHHs, 0XOPOHa
rparti ToIIo).

I3 1bOoro MOKHA 3pOOUTH BHCHOBOK, IO CITY>KOOBIII MyOIIIYHOTO CEKTOpa 3a O3Ha-
KOO IIPAaBOMOYHOCTEH, SIKMMHU BOHU HaflIeHi (knacudikaiis npodecopa A.M. Crirocap)
(Cirocap, 2010), KOPHUCTYIOTECS! IOABIHHIM TIPABOBHM CTaTyCOM: BOHHM € ITPEACTaBHH-
KaM¥ BIIAJH OO0 MiIKOHTPOJIBHUX IM 32 MOBHOBAXXCHHSIMH Cy0’€KTiB MPUBATHOTO YH
myOJIIYHOTO CEKTOpa Ta MpalrliBHUKAMH 1010 pOOOTONABIISI — KOHKPETHOTO OpTraHy Jiep-
YKaBHOI BJIaJI Y1 MICLIEBOIO CaMOBPsIyBaHHs (200 1HILIOT IOPUAUYHOT 0cOOU TyOI14HO-
ro rpasa). Llel peHOMEH Jae 3MOTy BiTHECTH MPABOBIAHOCHHHY 3 BCTYILY, TPOXOKCHHS
Ta MPUMHHEHHS MyOIiYHOT CITY>KOU IO KaTeropiajbHOTO anapary TPYIOBOTO IpaBa, HOp-
MaMH SIKOTO BOHM W MOBHHHI BPETYNTHOBYBaTHCA. Llf0 0cOOMMBICT MpaBOBOTO CTaTy-
Cy ciyxOOBIIiB, Ha Hallle IEPEKOHAHHs, HEOOX1JHO BPaxOBYBATH MijJ 4ac po3poOIeHHs
npoekty TpymoBoro kozmekcy Ykpainu. Lleif BHCHOBOK MOBHICTIO Y3TOIKY€ETHCS 3 TyM-
k010 mpodecopa M.I. Bapy Ta cBifunTh PO Te, IO MPOBIEMH AyaTbHOCTI MPABOBOIO
CTaTyCy CIIy’KOOBIIiB Oyl ITPEAMETOM JOCHTIPKEHHS e 3a 9aciB PamsHcbkoro Corosy.

BoaHouac nuTaHHIO PO Te, YW MOYKHA HAJIEKHUM YMHOM 3aXUCTUTH 11 TPYHOBI Npa-
BOBITHOCHHH IIJISIXOM 3aCTOCYBAHHSI HOPM CY9acHOTO aJIMiHICTPaTHBHOTO MPOIIECyallhb-
HOTO npasa, OyJie MPUCBSIUYEHO HACTYIHUN MiAPO3I1T MPONOHOBAHOTO JOCIIIKEHHS.

3. IIpoOaeMn Ta mepcneKTHBH NMPOLECYaJTbHOI0 BperyJjlOBaHHs CHOPIB 1010
nyoaivHoI ciryx0u

OnHuM i3 epmx crpoOy BU3HAYCHHS CYTi Ta 3MICTY NMPOIECYaIbHOTO BiTHOIICHHS
B Tpya0oBOMY TipaBi 3poouB npodecop O.1. TIpoueschkuii y MoHorpadii «IIpeamer co-
BETCKOTO TPYIOBOTO MpaBay. BiTHOCHHH, 1110 TIOB’s3aHi 13 CY/IOBHM 3aXHCTOM TPYIOBUX
[paB, BiH Ha3UBaB «UBLIbHO-TPYIOBI MpoLECyabHI» Ta OMUCAB 1X CTPYKTYpY # 3MicT
(ITpoueBchkuid, 1979).

3po3ymino, mo B 1979 p. He icHyBano Hi aAMiHICTPATUBHOTO MPOLECY, Hi KOAEKCY
aZIMIHICTPAaTHBHOTO CYOYMHCTBA. binbIe Toro, y momanpiioMy caMa AehiHIIisS «Im-
BUIBHO-TPYAOBE MPOLECyaTbHE MTPABOBITHOMICHHs» OararbMa BYEHHUMHU CTABUJIACH iJT
cymHiB. OnHak niHHicTh podoTH O.1. TIporeBcrkoro nossrae, 6e3nepeyHo, y ToMy, o,
o-TIepIle, Cepell ICHYIOUMX Ha TOH 4ac MPOLECyalbHUX MPABOBIIHOCHH SIK HAHOMMKYI
JI0 TPYIOBUX BIH Ha3BaB caMe IUBUIBHI, a MO-IpyTe, Iie B3araii Oyiia 4yu He Hainepiia
cnpoba MoAaTH HayKoBE PO3YMiHHS TPYIOBUX NPOLECYaIbHUX BITHOCHH SIK TAKHX.

[ToniOHI JOCATHEHHS TaJH MOIITOBX MOJIATBITUM HAyKOBUM JIOCIIJDKSHHSIM Y 3a3Ha-
yeHiit cepi. Tak, noreHt A.C. Maliko 3 mocuiaHHsaM Ha 1yMKy npodecopa 1.5, Kuce-
JIbOBa CTBEP/DKYBaB: « CTBOPEHHS TPYIOBUX CY/iB, aKTUBHUI PO3BUTOK TPYIOBOI IOC-
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TUIIIT — JIOTIYHE 3aBEpIICHHS BH3HAHH: aBTOHOMII TpymoBoro mnpasa. Crenudiudi pucu
TPYAOBOTO ITpaBa TUKTYIOTh HEOOXiAHICTH (DOPMYBAHHS MPOIECYaTbHUX (HOPM 1 TIpolie-
CyaJbHOTrO npasa 3araiom» (Marko, 2005).

[Ipodecop O.M. Spomenko y aucepraiii «J>kepena Tpy10BOro mpasa» TiHIIOB Ba-
rOMOr0, Ha Hallle epeKOHaHHs, BUCHOBKY PO HEOOXiAHICTh «PO3AlIbHOI Koauikawii
MarepiallbHUX 1 MPOIeCYaIbHUX TPYIOBHX MPABOBUX HOPM IUISXOM IMPHUHSATTS HOBOTO
TpynoBoro it TpygoBoro npouecyaabHOro KoJeKCiB YKpaiHu» Ta BIeEpIlIe Ha TepeHax
He3aJIekHOoi YKpaiHH 3alpOINOHYBAaB iX CTPYKTYpY 1 3micT (Spormrenko, 2007).

Came crieniasibHi pouecyaibHi OpMH pO3IIIALY IHIAMBIAYaIbHUX TPYAOBUX CIIOPIB,
Ha ayMmKy noreHTta O.C. 3apKuIbKOro, HalO1IbIIE BIAMOBIIa0TH crieludit TpyIoBUX
npaBoBiAHOCHH (3apxkuubkuid, 2008).

o * i3 1ILOTO MPHUBOLY MPOTIOHYIOTH AMiHICTPATUBHI MPOLECYaTbHI HOPMH, SKH-
MU CbOT'OJIHI BPETYJIOBAHO BUPILIEHHS CIIOPIB I110JI0 MPUHHATTS rPOMaJIsiH Ha MyOniyHy
ciryk0y, 11 TPOXOKEHHS, 3BUTbHEHHS 3 MyOmniuHoi ciayx6u? UnHHa HOpMa 4. 2 cT. 245
Koznexcy aamiHicTpatuBHOrO cynounmHcTBa Ykpainu (mani — KAC VYkpainu) Bu3Hauae
YiTKy KOMIECTEHINIO aMiHICTPAaTUBHOTO CyAy IIiJ] Yac BHPIMICHHS aJAMiHICTPaTHBHOTO
1030BY. AJIMIHICTPAaTUBHMIA CyII, 30KpeMa, MOXKe MOCTAHOBUTH TaKi PIILICHHS:

1) Tpo BU3HAHHS MPOTUIIPABHUM 1 HEYMHHUM HOPMATHBHO-TIPABOBOTO aKTa YW OK-
pEMHX HOro MoJI0kKeHb;

2) mpo BU3HAHHS NMPOTHIIPABHUM Ta CKACYBaHHS iHAMBIAYaJbHOTO aKTa UM OKpe-
MHUX HOTO TIOJIOKEHb;

3) mpo BHU3HAHHA il Cy0’€KTa BIaJHNX IIOBHOBAYKCHD MMPOTHITPABHIMH Ta 30008’ 5I-
3aHHS YTPUMATHCA BiJl BAIMHEHHS IEBHUX il

4) mpo BU3HAHHA OC3AIATBHOCTI Cy0’€KTa BIAAHNUX MOBHOBAXXEHB ITPOTHUIPABHOIO
Ta 3000B’sI3aHHS BUMHUTH MEBHI il

5) mpo BCTAaHOBJICHHS HAsSBHOCTI YM BIJICYTHOCTI KOMITETEHINT (TTOBHOBa)KCHB)
cy0’eKkTa BIIaJJHUX TOBHOBAXKEHb;

6) TPO NPUUHSATTS CyZOM OJTHOTO 3 PillIeHb, 3a3HAYCHHX Y I1. I 1—4 11i€] yacThHM, Ta
CTSTHEHHS 3 BiJlMOBilaua — Cy0’€KTa BJIaJHUX MOBHOBA)XEHb KOIITIB Ha B1IIIKOyBaHHS
IIKOJTH, 3aIO/iSTHOT HOTO POTUITPABHUMH PILICHHSAMH, JIi€0 200 Oe3isUTbHICTIO;

7) npo TEUMYAcOBY 3a00pOHY (3yNMHUHEHHS) OKpEeMHUX BHIIB a00 BCi€i AiSUTBHOCTI
00’ eTHAHHS TPOMA/ISH;

8) mnpo mpuMycoBuil po3nyck (JIiKBigaLiio0) 00’ €JHAHHSA TPOMAJISH;

9) npo mpUMycOBE BUIBOPCHHS 1HO3EMIIS 4Yd 0coOM 0e3 rpoMajsTHCTBA 3a MEXi
VYkpainu;

10) npo iHmM#H crocid 3axucTy npas, cBOOOI, IHTEPECIB JIHOIUHY i TPOMaITHUHA, 1H-
muX cy0’€exTiB y cdepi myOnivHO-IPaBOBUX BiTHOCHH BiJl IOPYIICHB i3 OOKY Cy0’€KTiB
BJIaJIHUX IIOBHOBAXKCHbD, SIKUH HE CYNIEPEUHTh 3aKOHY Ta 3a0e3mneuye e(heKTUBHUIN 3aXHUCT
TaKHX MpaB, CBOOOJI Ta IHTEPECIB;

11) npo 3arpuMaHHs iHO3eMIIst 200 0co0M Oe3 rPOMaJITHCTBA 3 METORO ieHTH(iKaIlii
Ta (ab0) 3a0e3MeYeHHsT IPUMYCOBOTO BUIBOPCHHS 338 MEXKi TepUTOpii YkpaiHu abo mpo
MIPOJIOBKEHHSI CTPOKY TAKOTO 3aTPUMAaHHS;

12) po 3aTpuMaHHs iHO3eMIIsl 200 0co0U 0€3 rPOMa/ITHCTBA 10 BUPIIIICHHS TUTAHHS
Ipo BU3HAHHA 11 OkKeHIIeM abo 0c00010, sIKa MOTpedye JOIATKOBOTO 3aXUCTy B YKpaiHi;
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13) npo 3arpumaHHs iHO3eMIIs a00 0coOu 0e3 rPOMaIsTHCTBA 3 METOK0 3a0€3MeUeHHs
i1 mepeayi BiAMOBIIHO 10 MIXXHAPOJHHX JIOTOBOPIiB YKpaiHH PO peaaMicito;

14) mpo 3BUTBHEHHS iHO3eMIlsE 00 0co0u 0e3 TPOMAaJSIHCTBA HA MOPYKH ITiJIIPHEM-
CTBa, yCTAHOBH UM OpraHi3ariii;

15) npo 3000B’s13aHHs iHO3eMIIsT a00 0coOH 0e3 rpoMasTHCTBa BHeCTH 3acTaBy (Ko-
JICKC aJIMIHICTPaTUBHOTO CY/IOYMHCTBA YKpainu, 2017).

Bunukae nutaHHs: a e K Ti cienndivHi 3aco00H 3aXUCTY MpaBa, sIKi Cyl IOBUHEH
BHKOPHCTOBYBATH, BUPILIYIOUH TPYAOBHH crip? Jle MOXKIHUBICTh yXBaJCHHS pillIcH-
HsI [IPO MTOHOBJICHHS Ha POOOTI, CKACYyBaHHS HaKa3y MMPO ITUCHUILTIHAPHE CTATHECHHS,
CTSATHEHHS CepeIHhOTO 3apo0iTKy 3a 4ac 3aTpUMKH po3paxyHKy Tomo? Ile Ti cmoco-
OM 3aXUCTy MOPYLIEHOro MpaBa, Kl HE BIACTUBI aJIMIHICTPAaTUBHOMY CYJOUYHUHCTBY
Ta IIOBHHHI 3aCTOCOBYBAaTHCH HIM 33 aHAJIOTIEIO JI0 TPOIECYaTbHUX HOPM TPYIOBOTO
mpaBa, AKi 3aKpimieHi B YnHHOMY Kojiekci 3akoHiB Mpo npauio YKpainu, 1o, ogHak,
HE € MPaBUILHUM, aJPKE aHAJOTisI MPOIECyaTbHOTO 3aKOHY, SIK MPABUIIO, HE AOIYC-
KaeTbes. | e He KaKy4yu BKe MPO CKIIAIHICTH 1 3aruryTanicTe HopM KAC Ykpainu,
0COOJINBO B KOHTEKCTi HAOyTTsI YMHHOCTI 3MiHaMHM 110 HBOTO Bix 15 rpymus 2017 p.,
L]0 HE CIpUSA€ MIABULIEHHIO PiBHS 1X AOCTYMHOCTI IIMPOKOMY KOJIy CIIYX OOBIIiB,
aJpKe JTalleKo He Bl 3 HUX € (paxiBIsAMH TPYJOBOTO Ta aMiHICTPATUBHOTO MPOIECY-
aJbHOTO IpaBa.

Taka HEeBIACTUBICTD 1 CKJIQAHICTh 3yMOBIIOIOTE PiJIKiCHE 3BEPHEHHS CITY>KOOBIIIB ITy-
OJIYHOI CITY’KOH 33 3aXHUCTOM CBOIX IIpaB 10 aJAMIHICTPaTHBHUX CYIIB.

3rigHo 3 JaHUMH €AMHOTO JIEPKABHOTO PEECTPY CYJOBUX PIIlIEHB 3a MEPiof i3 CiUHs
2009 p. no 23 uepBus 2018 p. agmiHiCTpaTUBHUMU cylaMu YKpaiHd OyJo yXBaJleHO
2 163 027 nocranoB (€uHUIN Iep>KaBHUIN PEECTp CYIOBUX pillieHb, 23 yepBHs 2018 p.).
I3 uporo umcia Ha CrpaBH MO0 IPUHHATTS, IPOXODKCHHS Ta MPUIHHEHHS ITyOIiTHOT
ciryx0u npurnajae nuime 43 169 nocranos, a60 61u3bK0 2% 3aranbHOT KiTBKOCTI BUHE-
CEHMX aJIMIHICTPaTUBHUMHU CYJIaMH ITOCTaHOB.

Jnist TOpIBHSHHSL: 3a IeH jke Tepiof CylaMH 3arajibHO1 IOpPUCIUKINT OYyJI0 TOCTaHOB-
neHo 145 312 pimenb M030BHOTO NpoBakeHHS Ta 135 552 cynoBi Hakasu, ToOTO 3ara-
nom 280 864 cynoBi pilieHHS ¥ Haka3u B TPyJOBUX cropax. Pasom 3a Bcima kareropis-
MU CIpaB cyaaMu Ykpainu Oyno nocranosieHo 5 029 612 cynoBux pilieHb O30BHOTO
npoBapKeHHs Ta 1 526 969 cynoBux HakasiB, ToOTO 3aranoM 6 556 581 cymose pimeHHS
1 HaKa3 LMBUILHOTO CyAounHCTBA. OTKE, YacTKa TPYAOBUX CIOPIB Y LIbOMY MacHBI CTa-
HOBHUTH 4,28% yCiX IIMBITBHNX CIIPaB.

I3 umporo mnpuBomy 3ragyroThcs cioBa pociiicekux ydenux [.O. Koctsn,
[.K. ITickappoBa Ta b.O. lllenomona, ski 3a3Havyanu: «JlelicTByromas B HacTosIee
BpeMsl CHCTEeMa W IpolleccyanbHas Gopma cymneOHOW 3amUThl B 00IaCTH TPYIOBBIX
OTHONIICHUI 3HAYUTEIHHO OTCTAIOT OT TPEOOBAHUM, MPEABABIICMBIX K ONIEPATUBHO-
CTH, KaUeCTBEHHOCTH PACCMOTPEHUS TPYIOBBIX CIIOPOB, NMPHU Pa3pPELICHUH KOTOPBIX
B TIOJTHOM Mepe JIOJDKHBI YYUTBIBATHCS M HAXOJUTh CBOE BOILIOIICHHE BCE OCHOBO-
roJiararolue NpUHIMUIBI TPYAOBOIO IpaBa M couuanbHoro odecrneueHus» (Kocrsn,
[Tickapbos, Illenomos, 2003).
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OpHak SKUI0 LMBUIbHA NpoliecyalibHa (hopMa 3Ha4YHO BiZICTA€ BiJ MOTPed BUPILICHHS
TPYAOBHUX CIIOPiB, TO aAMiHICTpaTHBHA IpoLecyaibHa (opMa CTOITh BiJ HUX IE A,
PO IO CBITYATh BUINEBKAa3aHI JlaHI CyAOBOI CTaTUCTHKHU. BiAMoBigHO, CIy>KOOBII 3a
3aXHMCTOM CBOiX TPYIOBHX IIPAB 3BEPTAIOTHCS BIBIUI piflIe, HI’K pOOITHUKH (KUTBKICHO),
SKILO HE BPaXOBYBATH P LIbOMY ICTOTHY PI3HHILIIO B KIJIBKOCTI PO3IIIIHYTHUX LIUBUIBHUX
Ta aAMiHICTPATHBHUX CIIPaB Ha KOPHUCTH MEPIINX.

SIKII0 K 31CTAaBUTH KUIBKICTh CyAOBUX DILLEHb 1 HaKa3iB y TPYIOBUX CIOPax y LH-
BIJTBHOMY CYIOYHHCTBI Ta MOCTAHOB OO MyOJIiYHO-CITYyKOOBHX CIIOPiB B aAMiHICTpa-
TUBHOMY, TO CIIBBIIHOLICHHS 3pocTae 10 6,5:1. OTxe, y AKiCHOMY 3HaYCeHHI POOITHIKH
B 0,5 pa3a JacTilie 3BepTaloThCs JI0 CY/y 3arajbHOi FOPUCAMKII 3a 3aXUCTOM CBOIX TPY-
JIOBHX IIpaB, HIX CIy»OO0BII 10 aIMIHICTPaTUBHOTO CYLY.

VYee me miATBEpmKy€e MpaBIuBICTH ciiB mpodecopa M.I. Anexcanaposa. Ilpasuii 6y
Takox mpodecop B.B. XKeprakos, roBopstar po Te, 0 iHCTPYMEHTAMU aIMiHiCTPAaTUBHOTO
TpaBa MOBHOIO MipOIO BPETYIIIOBATH TPY/OBI BIJHOCHHU HEMOXIIHBO (JKeprakos, 2006).

HageneHi ¢akTu CBim4aTh TAKOXK MPO Ty KOJOCAIBbHY PI3HHIIIO MiXK TPYIOBUMH Ta
aJIMIHICTPaTUBHUMH CIIOPAMH, SIKA ICHY€ B PEaIbHOCTI.

30KkpeMa, y HellolaBHO MPOBEACHOMY JOCIIPKeHHI HaMHU OyJ10 HAyKOBO OOTpYH-
TOBaHO TYMKYy IIPO T€, IO KPUTEpill MOAITy TPYAOBHX CHOpIB Ha CIOPH MpaBa Ta
CIIOpU 1HTEpeCy, AKUH aOCONIIOTHO BIANOBIAA€ 1 UMBUIBHOMY, 1 aMiHICTPAaTUBHOMY
IIPAaBOBITHONICHHIO, CIEIM (iKY TPyAOBOTO IpaBa He 3agoBonbHs€E (Komocos, 2018).
3a Takoro miAXoAy B TPYAOBOMY IPaBi BUHUKAE CTAHOBHUIIE, KOJIM 3a IEBHUX 00CTa-
BHH Y pi3HHMX KpaiHax CBiTy iHAWBIAyalbHI i KOJIEKTHBHI CIIOPH iHTEPECY OTOTOXXHIO-
I0ThCS, 110, 3BUYAIHO, HE BIJANOBIJA€ O3HALl YHIBEpCaJIbHOCTI MIpaBa, OCKIJIbKHU He-
MOXJINBO, 00 Pi3Hi 32 3MiCTOM MPaBOBi KaTeropii B pi3HUX KpaiHax CBiTy HaOyBamn
OJJHAKOBOTO 3HAYCHHS.

3a J0MOMOTror0 METO/IiB HAyKOBOTO JIOCIIDKEHHSI HAMH 3 TIOCHJIAHHSM Ha BiTYM3-
HSHY Ta 3apyODKHY HAyKOBY JOKTPUHY OyJI0 BCTAaHOBJICHO, 10 €AMHUMHU BIACTUBUMU
came TPYyZOBOMY TIpaBy KpUTEpisiMH Kiacu(ikallii TpPyI0OBUX CHOPIB € KpUTEpii ocHo-
eononoxcnux 2apanmiu (y coepi npaii) i ronionizayii (HaJeKHOCTI 10 00’ €THAHHS
MPAIiBHUKIB). 3 OISy Ha 1€ MU MPEJCTaBUIH a0COITFOTHO HOBY KOHIICIIIIIIO MOIITY
TPYAOBUX CIIOPiB, a caMe: KOIeKMuUHi, npeoCcmasHuybKi (3anyyanvti, inmepmedia-
MUBHI) Ta IHOUBIOYAIbHI.

Taxkuil migxig XapakTepHUH TakoXK AJs MyOdiduHO-CIIY>KOOBHUX CIIOpIB, BiH 30BCIM
BUXOJIUTh 32 MEXI 5K aJIMIHICTPAaTHBHOTO IpaBa, TaK i aJIMiHICTPaTUBHOTO IMPOIIECY,
OCKIIbKH KpUTEPil OCHOBOMONIOKHUX IapaHTIi y cdepi mpalli Ta HaJeXHOCTI 10 00’ €1-
HaHHS MPAIiBHUKIB HE HAJIEXaTh JI0 MPEMETa 3a3HaYCHUX raly3ell ImpaBa Ta SBISIOTH
coboro crienuiYHUI TPeMeT caMe TPYI0BOTO MpaBa.

Y npoMy KOHTEeKCTi Mu nofimsiemo ayMKy 1.51. Kucensosa Ta O.M. Slpomenka mono
HeoOXiAHOCTI (hopMyBaHHS crienu(piUHUX TpolecyalbHUX (GOPM AJIS BUPILIEHHS TPYIO-
BUX CIOPiB i iX Kogudikarii. Y Takomy pasi unaai Hopmu KAC Ykpainu npo po3rsin aa-
MIHICTPaTUBHUMU CyAaMH MyOIi4HO-CITy>KOOBUX CIIOPIB PEKOMEHAYEThCS BUKIIOYUTH, a
ITI0 KaTErOpilo CIpaB PO3MIAIATH 32 HOPMaMU MpPy008020 Hpouecyanvhozo npasa. 1le
JIaCTh 3MOT'Y PO3BaHTaKUTH aJIMIHICTPaTUBHI Cy[H BiJ HE BIACTUBHUX (32 CYTTIO) X KOM-
METeHIII{ CrIopiB, YHUKHYTH HeOaKaHOI MPOLIEeCyaIbHOI aHAIOTI] Ta 3arajoM ITiJ[BHIIH-
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THU PIBEHb CYJOBOTO 3aXMUCTy TPYAOBHUX IIPaB CIy>KOOBLIB Ha TEPEHAX HAIIOI AEp>KaBH.
3peniroro, 1€ BiAMOBIAATUME TIOBHOKO MipOI0 CIIEIU (Il TPYIOBOTO MPABOBITHOIICHHS
Ta JacTh 3MOTY IIPOBECTH YITKY JeMapKalliiiHy JiHiI0 MK IPaBOM TPYAOBHM 1 IIPaBOM
aZIMiHICTPaTHBHNM.

4. BucHOBKH

[IpoBeneHe HaMU 3a IOTIOMOTOKO IHCTPYMEHTAPit0 HAYKOBOT METOOJIOTI IO CIIiKEH-
Hs 1a€ 3MOTY 3pOOUTH TaKi JOKTPUHAIBHO OOIPYHTOBAaHI BUCHOBKHU:

1) icHYIOTh YOTHPH NPUHIMIOBI BIAMIHHOCTI MK TPYIOBHM Ta aIMiHICTPaTHBHUM
IIPAaBOB1THOIIEHHSIM: 32 CIOCOOOM PEryJIOBaHHS, 3a HACIIKAMU IMIEPAaTUBHOIO BTPY-
YaHHS, 38 PETYNATUBHUM 3HAYCHHSIM JIOKAJIBHUX HOPM Ta 32 I[iHHICHO-TIPHHIIUIIOBHM
CKJIQIHUKOM COIliaJIbHO-3a0e311euyBaJIbHAX Ta OXOPOHIOBAJILHUX BiTHOCHH;

2) ciyxO00BIli MyOJNiYHOIO CEKTOpa 3a O3HAKOK MPaBOMOYHOCTEH, SIKUMH BOHH
HaJiJIeHl, KOPUCTYIOThCSI MOABIMHUM IpPAaBOBUM CTAaTycOM: 3 OJHOrO OOKY, BOHH €
MPEICTaBHUKAMU BJIA/H, a 3 IHIIOTO — pOOiTHUKAMH (CIyKOOBISIMHI), Cy0’ €KTaMH TPY-
JIOBOTO PaBa;

3) y pasi po3poOieHHs i yxBalieHHs B YKpaiHi TpymoBoro nporecyaibHOr0 KOIeK-
cy unHHI HopMu KAC Ykpainu npo po3misa aaMiHICTPaTUBHUMU Cy[JaMH CIIOPIB LI0A0
MIPUAHSTTS TPOMAJISH Ha MyONiuHy CIykOy, il IPOXOMKECHHS, 3BUTBHEHHS 3 IyOmigHOol
CITyOHU PEKOMEHJYEThCSI BUKIIOUUTH, a 1I}0 KaTEropito Clpas po3MIsAATH 32 HOpMaMu
TPYAOBOTO MIPOIIECYaTHHOTO TIPaBa.

BonHouac muTaHHSAM NoAanblioi AudepeHLialii NpaBoBOro PeryiroBaHHS TPYIO-
BHX Ta a/IMIHICTPaTHBHUX IPABOBITHOCHH, BUBUCHHIO KOHIICTITYaJIbHO HOBUX KPHUTEPIiB
kiacugikaiii TPyIOBUX Ta aaMiHICTPATUBHUX CIIOPIB, TOPIBHSUIEHO-TIPABOBUM JIOCITi-
JDKCHHSIM Y 1iH cdepi, 00rpyHTYBaHHIO HEOOX1THOCTI CTBOPEHHS TPYAOBUX CYAiB, O3HA-
HOMJICHHIO i HayKOBIiH OLIIHIII CTaHJAPTIB MIXKHAPOIHUX OpraHizaliil 3 OKpecIeHuX IH-
TaHb TIOBUHHI OyTH NPUCBAYEHI MTOAATBII HAyKOBI IOITYKH BUCHUX i3 METOIO HAYKOBOTO
BPETyJIIOBAaHHS MMpo0ieM epeKTHBHOCTI MpaBa 3arajioMm.
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DIFFERENCES BETWEEN ADMINISTRATIVE AND LABOUR LEGAL
RELATIONSHIPS IN CONTEXT OF PROCESSUAL PROBLEM OF PUBLIC
SERVICE DISPUTES RESOLUTION

lllya Kolosov,

Postgraduate of Labour Law Department
of Yaroslav Mudryi National Law University
marinachichkan16@gmail.com

The subjects of proposed paper are administrative and labour legal relationship itself in

field of public service, contemporary experience of administrative processual resolving of

cases about entering, passing and it discontinuance, expediency of similarly resolving by
administrative process rules. The purpose and aims of survey are maintaining and provid-
ing of scientific implication about whatever processual norms are complete to resolving
Public Service Cases efficiently and given author’s recommendations about same area.

Methodology of paper bases on so common methods of cognition (induction, deduction,

analysis, synthesis, etc.) as formal jurisprudence method of scientific investigation. Case-
study compare is used in article proposed as a demonstrative method, with purpose to
showing the Main Results of survey evidently.

Survey completed with help of scientific methodology instruments permit provides several
implications, by doctrine maintained.:

1. There are four substantive differences between administrative and labour legal rela-
tionship: a) on way of regulation; b) on effects of imperative intervention, c) on regulative
significance of local norms, d) on valued-principles’ component of social guaranteeing and
securing relationships.

2. The public services on indication of competences given are two-side as legal partici-
pants: they are authority s representatives, from the one hand, and workers (servicemen),

the labour law fellows, from other.

3. In case of creation and pass in Ukraine of Labour Processual Code valid regulations of
Administrative Processual Code of Ukraine about resolving the cases about entering, pass-
ing and it discontinuance of public service by Administrative Courts ought be repealed, and
same cases need to put on jurisdiction of Labour Courts according to the labour processual
law’ rules.

It allows to relieve Administrative Courts of unusual for their jurisdiction (in substantive
reasons) cases, as well as avoid undesirable processual analogy, improving of courts’ de-
fense level of servicemen’ labour rights on expanses of our state. At last, it confirms with
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specific of labour legal relationship and permits to outline a sharp restriction between ad-
ministrative and labour law. In same practical implications consist on value and originality
of proposed paper.

At same time, for tasks of furthermore differentiation of legal regulation of labour and
administrative legal relationships, studying of contemporary criteria of labour and admin-
istrative disputes classification, legally-comparative investigations in this field, acquaint-
ance and scientific estimation of international standards in same field may be devoted the
further investigations with purpose of scientific resolving of law efficiency problems, at
whole.

Key words: labour legal relationship, administrative legal relationship, public service,

administrative processual norms, labour disputes, public service disputes, processual
resolving of case.
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VJIK 342.565.4

AUCKPELIA KOHTPOJ1HOKO4OI0O OPTAHY MiA YAC OBPAHHA ®OPMU

3BEPHEHHS 1O CYAY: NPOBJIEMU TEOPII TA MPAKTUKU

Y emammi ananizyiomvcs nopmu MamepiansHo2o ma npoyecyarbHo2o npasd, wo peaiameH-
myloms nPaso nOOAMKOB8020 OpP2aHy HA 36ePHEeHHs 00 cyiy. V medncax 00CniodxiceHHs: npo-
600UMbCSL POIMEIICYBANHS 3A20NbHO20 NOPSIOKY NO306HO20 NPOBAOINCEHHS A 0COONUBO2O
nopsaoky, wo eusHavenuti cmammeio 283 Kooexkcy aominicmpamuerozo cydouuncmea Ykpa-
inu. 3anpononosano wiAxXu UPIWEHHS NUMAHHS W00 HASIGHOCI 8 NOOAMKOB020 OPeaHy
ouckpeyii wWooo 0bparHs hopmu 36epHerHs 00 CyOy W00 BUMO2, NepeddaueHUx Cmammero
283 Kooexcy adminicmpamugnozo cyoouuncmea Yxpainu.

Ku11040Bi ci10Ba: agMiHICTpaTUBHE CyIOYMHCTBO, IO30BHE IPOBAJUKEHHS, IIPOBALKEHHS 32
3BEPHEHHSM OpPraHiB JJOXO/IB Ta 300piB, CIip MPO MpaBo, NpoliecyaibHa GopMa, TUCKpEILis,
3yNUHEHHS BUJATKOBUX ONEpaliil, MiATBEpIKEHHS OOIPYHTOBAHOCTI aJMiHICTPaTUBHOTO
apemTy MaiHa TJTaTHHUKA [TO/IaTKiB, HaJaHHS JO3BOJY Ha MOTAIICHHS BCi€l CyMH ITOTAaTKOBO-

ro Oopry 3a paxyHOK MaiiHa IJIaTHHUKIB MOJATKIB, 1110 NepedyBae B MOJaTKOBIH 3acTaBi.

®opciok

Bira JleoHigiBHa,
3n006yBay kapenpu
¢iHaHcoBoOro rpasa
0PUANYHOro akynbTeTy
KuniBcbkoro HauioHasibHoOro
yHiBEDCUTETY

imeHi Tapaca LLleB4eHka
forsiuk.v@gmail.com

1. Beryn

315 rpynus 2017 p. Komeke aaMiHICTPaTUBHOTO CyAOUHH-
ctBa Ykpainu (mani — KAC Ykpaiau) y 3B’513Ky 3 HaOyTTAM
yuHHOCTI 3akoHOM Ykpainu «IIpo BHeceHHs 3MiH 10 [ocmo-
JIAPCHKOTO TMPOIECYATBHOTO KOJeKCy YKpainu, [luBiibHOTO
MpOIIECyaNbHOTO KOAEKCY Ykpainu, Kopekcy agmiHicTpaTus-
HOTO CYIOYMHCTBA YKpaiHU Ta IHIIMX 3aKOHOJABYMX aKTiB»
Big 03.10.2017 Ne 2147-VIII 3a3HaB 3HAYHKUX 3MiH.

Binnosinao no wactunu 1 crarri 12 KAC Vkpainu aj-
MIHICTPAaTHUBHE CYNOYMHCTBO 3[IHCHIOETHCS B MOPSIKY MO-
30BHOTO MPOBAPKEHHS (3arajibHOr0 abo crpomieHoro). Tak,
rmasoto 11 Pozainy I KAC Ykpaiau «OcobnnuBocTi 030BHO-
T0 TIPOBAJKCHHS B OKPEMHX KaTeropisx aJMiHICTPATHBHHUX
CIpaB» BU3HAUYEHO creludivyHi MpolecyaabHi PUCH MO30B-
HOTO TIPOBA/KCHHS B OKPEMHUX KaTEropisX TEPMIHOBHX ajl-
MIHICTPATHUBHUX CIIPAB, OJHUM 13 PI3HOBH/IB SIKUX BU3HAHO
MPOBA/KEHHS 32 3BEPHEHHSM OpraHiB JIOXOMIB Ta 300piB
(ct. 283 KAC VYkpainn) (Kogexke aaMiHICTpaTUBHOTO CyHO-
guHcTBa YKpainu, 2005). SIk HacHiJoK, 3a JOTIKOK PO3Mi-
IIEHHS B CTPYKTYPl HOPMAaTUBHO-IIPABOBOTO AKTY Ta HA3BOIO
m1aBu 11, Ha CHOTOHI 3aKOHOIABEb PO3IVISIIIAE 1POBAOICEH-
H5l 30 36EPHEHHAM Opearie 00x00i8 i 300pi6 MaKoxHc AK 0OUH
i3 pi3HOBUOIE NO306HO20 NPOBAOICEHHSL.
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Bonnouac KAC Ykpainu B nonepenHix penakuiax (wo aisuim 1o 15.12.2017p.) Bkito-
yaB cTarTio 183-3 (110 3a cBOIM 3MICTOM Maii’Ke MOBHICTIO aHAJIOTIYHA JI0 3MICTy CTaT-
Ti 283, 10 PO3MIATAETHCS) 10 CKiaay TaBu 6 «OCOOIMBOCTI MPOBAHKEHHS B OKPEMHUX
KaTeropisx aAMiHICTPaTHBHUX CIIPaB», SKa, Y CBOIO Yepry, Oylla CHCTEMHHUM €JIEMEHTOM
Po3niny I «IIpoBajkeHHs B Cy/i NepIIOT IHCTaHLI».

TakuM 4MHOM, y MHHYJIOMY 3aKOHOJIABIIEM 1111 4ac (GOpMyBaHHs MOHATIHHOTO arapary
CTPYKTYPHOI i€papXii 3aKOHY B KOCTI BU3HAYAJILHOTO KPUTEPIIO PO3PI3HEHHS POBAIKEHb
y CyZi mepiioi iHCTaHIIil BUKOPHCTOBYBABCS KPUTEPIN MiZCTaB Ta MPEIMETY 3BEpPHEHHS JI0
cyny. [Ipu oMy 3aK0HO/IaBElb HE HaroJoIyBaB Ha IPOLECYaIbHUX BIAMIHHOCTSIX YU CIIO-
PITHEHOCTSIX BiIIOBITHIX MPOBa/PKEHB y HAa3Bax IMIaBH, po3/iiiB Ta ctareit KAC Ykpainy,
a BimmoOpaxaB 1x Oe3mocepenHbo B 3MICTi HOPM. | sSIK HACTIJOK, IOCTAE MUTAHHS: YU Ma€e
BUpIIIaJIbHE 3HAYCHHS JJIsl PO3MEKYBAHHS 3araJIbHOTO MOPSIIKY TI030BHOTO MPOBA/KECHHSI,
BperyaboBaHOro masamu 3 1 mo 9 posainy Il Ta 0ocoOnuBOro mopsiziky, o BU3HAYEHHHA
crarreto 283 KAC VYkpainu, BkazaHa BHIIE 3MiHA MapaJdTMH 3aKOHOJABYOT TEXHIKA?

[IpobnemMHi NUTaHHA aMIHICTPATUBHOIO CYJAOYMHCTBA 3arajioM Ta MUTAaHHS OOpaHHA
(hopMH 3BEpHEHHS JI0 CYy 30KpeMa HEOTHOPA30BO CTABANIN MPEIMETOM aHaJli3y B PO3Bi-
Kax HaykoBLiB, 30kpema O.M. baunypku, L.I1. T'onochiuenko, O.B. 3asups, T.O. Konomo-
eup, [1.I. Kononosa, M.M. Henamena, A.B. Hmkaroro, O.M. Ilacentoka, FO.C. Tleapko,
B.I". [lepenentoka Ta HU3KM iHIKX. OJJHAK Yepe3 HOBENN 3aKOHOJABCTBA LIS TEMA HE TiIb-
KM HE BTpaThiia CBO€ET aKTyaJbHOCTI, ajie 1 TOCTPO MoTpedye 11 MoAaIbIIOro JOCTIHKSHHS.

Biarak memoro cmammi € BIANOB1Ib HA MUTAHHS [TPO TE, YU HE HAOyBA€E MOJIATKOBUN
opraH mpasa oOupaTn (IUCKpEIil), B SKOMY MOPSIKY (B 3arajJbHOMY 9d B OCOOJIHBOMY,
nependaueHomy ct. 283 KAC VYkpainu) 3BepTatucst 10 Cydy IIOJO 3YIMUHEHHS BHIAT-
KOBHX OTIepalliil TUIaTHUKA MOJATKiB Ha paxyHKax IUIAaTHHKA IMOJATKIB; ITiTBEPIKCH-
Hs1 OOIPYHTOBAHOCTI aIMiHICTPAaTHUBHOTO apelITy MaiiHa MJIaTHUKIB MOJATKiB; HaJaHHA
JI03BOJIY Ha IMOTAIICHHS BCIET CyMH IMOJATKOBOTO OOpry 3a paxyHOK MaiiHa IJIaTHUKIB
MOJATKIB, 110 nepedyBae B MOAATKOBIN 3acTaBi; 3000B’sI3aHHS KepIBHUKA MIIPUEMCTBA
MIPOBECTH IHBEHTAPHU3AII0 OCHOBHHUX (DOHMIB, TOBAPHO-MATEePialbHUX IIHHOCTEH, SIKi
nepeOyBanu abo mepeOyBaroTh IMiJi MUTHUM KOHTPOJEM YU BHKOPHCTOBYBAJIUCS I[HM
MATPUEMCTBOM Pa3oM i3 TOBapaMu, siKi OyJIi MOMIIICH] Y BiAMOBITHUN MUTHUH PEXKIM;
CTSATHEHHs KOLUTIB 3a MOJAaTKOBUM OOProm Ta 3000B’s3aHHS IUIaTHUKA MOJATKIB, KUK
Ma€ TOAATKOBUH OOPT, YKIJIACTH JOTOBIp IIOJ0 TIEPEBENICHHS IPaBa BUMOTH JIe0ITOPCHKOT
3a00ProBaHOCTI I[OT'O TUIATHUKA HA KOHTPOIOIOYHIA OpPraH.

3asoanuamu docnidoicenns € aHalli3 HOPM MaTepiaTbHOTO Ta MPOIECYalbHOTO MPaBa,
SIKUMH PErIaMEHTOBAHO IPaBO MOAATKOBOTO OpraHy Ha 3BEPHEHHs 10 Cyay Ta 3’scy-
BaHHS ()OPMHU 3BEPHEHHS KOHTPOJIIOKOYOTO OpraHy JI0 Cy/y II0JI0 BUMOT, IependoadeHux
crarreto 283 KAC Ykpainu.

Memooonoeiuny 0cHogy NOCTIIKCHHS CKJIaB CUCTEMHUN METOJ] HAyKOBOTO TTi3HAaH-
Hs1, 3ACTOCOBaHUM ITiJ 9ac JOCIIHKCHHS CTPYKTYpHU aHaJi30BaHUX KOAM(IKOBAHUX 3a-
KOHOJIaBUMX aKTiB.

2. MarepiaJjibHi Ta IpouecyaibHi NiAcTaBH 3BePHEHHS KOHTPOJIIOI0YOr0 OPraHy
1o cymy

Bianosinuo 1o crarti 19 Koncruryuii Ykpainu opranu Jiep:kaBHOI BIaJid Ta OPTaHu
MICIIEBOTO CAMOBPSIyBaHHS, iX MOCANOBI 0COOM 3000B’sI3aHi JiSTH JIMIIE HA MiACTaBi,
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B M€XaX IMOBHOBAXXEHb Ta B c110Ci0, 1110 nepeadavyeHi KonctuTyuiero Ta 3akoHaMu YKpai-
uH (KorcTutytis Yipainn, 1996). Kpim nporecyansHIX 00MEXeHb MiICTaB, MO0 SIKUX
KOHTPOJIIOI0Y1 OpraHu MOXKYTbh 3BEpPTaTHCh 10 cyny B nopsaaxy crarti 283 KAC Vkpainu,
MIOBHOBAYXCHHSI KOHTPOJIOIOYMX OPraHiB 0OMEXEHI BUMOTaMH MaTepiajbHOTO ITIpaBa,
o mictathbes B [logatkoBomy konexci Ykpainu Big 02 rpyaus 2010 poxy Ne 2755-VI, 31
3MiHaMu i onoBHeHHAMH (nami — [TK Ykpaiam).

3okpema, B ctarti 20 ITK Ykpainu, 1o € MarepianbHOI0 HOPMOIO, BU3HAUEHO MEpestiK
MpaB KOHTPOJIIOKYKMX OpraHiB. BomHowac mig 4ac (GopMyltoBaHHsS OKPEMHX MOBHOBA-
JKeHb Y CT. 20 3aKOHOAABELlb BUKOPHCTOBYE CJIOBOCIIOIYUEHHS «3BEPTAaTUCh A0 Cyny» 0e3
KOHKpETH3allil mpoliecyaabHol (JOPMH TaKOTO 3BEPHEHHSI: 13 3asBO0, UM TIO30BHOIO 3as-
BOIO, UM 1HILIUM NpOLeCyaJIbHUM JOKYMEHTOM. [IpoTe B mpoliecyanbHUX HOpMax, AKi 06e3-
MOCEPEeIHRO BU3HAYAIOTH IIEBHY MPOLEAYPY, TOAI0HAa KOHKPETH3AIlis MOXKE MaTH MicIie.

€IIMHUM BUKITIOYEHHSIM 13 BKazaHoro Buile € myHKT 87.11 crarti 87 1K Ykpainu,
KW TIPSIMO Tiepenioavae, 10 OpraH CTATHEHHS 3BEPTAETHCS 00 CYOY 3 NO3080M TIPO CTAT-
HEHHS CyMH ITOJJATKOBOT'O OOpry IUIaTHHKA onatky — disuunoi ocodu ([lomarkoBuii ko-
nexc Ykpaiau, 2010). CTIrHEHHS TOJaTKOBOTO OOPTy 3a PIIICHHSM CYIY 3IiHCHIOETHCS
JIepKaBHOIO BUKOHABYOIO CITy>KOO0 BiIOBITHO J0 3aKOHY IPO BUKOHABYE NPOBAHKEHHS.

CamMe TOMY B KOHTEKCTI IIbOTO BUCHOBKY ITOCTA€ HEOOXiTHICTh NETabHOTO JOCIHTi-
JokeHHs1 kopensuii Mk Hopmamu IIK Vkpainu, 1o BU3HAYarOTbCsl OBHOBaKEHHIMHU
KOHTPOJIFOFOYMX OPTaHiB i3 MPUBOAY CTATHEHHS IMOJATKOBOTO OOPry Ta MOJIOKCHHIMU
KAC VYkpainu B uinomy ta crarti 283 KAC Ykpainu 30kpema.

a. 3ynunenns aUOAmMKO8UX Onepayiil NIAMHUKA NOOAMKI8 HA PAXYHKAX NAAMHUKA
nOOamKig.

Tak, 3rizHo 3i ctarrero 20 11K YkpaiHn KOHTpONIOIOWi OpraHd HAAiICHI TOBHOBA-
JKEHHAMHU 3BEPTATUCh 10 CYAY LIOAO 3YNUHEHHA SUOAMKOSUX Onepayii naamHuxa no-
oamxie (ITomarkoBuii kogeke Ykpainu, 2010):

(1) Ha paxyHKaxX Takoro IJjaTHUKA IMOaTKiB y OaHKax Ta iHIMHKX (piHAHCOBHUX YCTaHO-
Bax (KpiMm omepariiif i3 Bugadi 3apoOiTHOI IJIaTH Ta CIUIATH MOAATKIB, 300piB, €HHOTO
BHECKY,  TAKO)K BU3HAYCHUX KOHTPOIIOIOUUM OPTraHOM T'POIIOBHX 3000B’s13aHb TUIATHH-
Ka TI0/IaTKiB, IMOTANICHHS TI0aTKOBOTO OOpry), B TOMY YMCII y BUMAJKaX HEIOMYIICH-
HsI TIOCAJIOBUX 0CI0 KOHTPOIIOIOYHMX OPTaHiB 10 0OCTEXKEHHs TEPUTOPIN Ta MPUMIIIEHb
(mm. 20.1.31 m. 20.1 cr. 20 [IK Ykpainn);

(ii) SKIIO IJIATHUK MOJATKIB MEPELIKOKAE BUKOHAHHIO MOaTKOBUM KEePYIOUMM ITOBHO-
BaKCHb, BU3HAYCHHUX ITMM KonekcoM, MUISIXOM HaKJIaIeHHs apeliTy Ha IiHHI anepu Ta/abo
KOIIITH Ta IHIII I[IHHOCTI TAKOTO IIATHUKA ITOJATKIB, 1110 3HAXOAATHCS B 0aHKY (KpiM oriepartii
13 BUJIa4i 3apOoOITHOT TUTaTH Ta CIUIATH TIOJATKIB, 300DiB, €JIMHOTO BHECKY, a TAKOXK BU3HAUe-
HHUX KOHTPOJIIOIOYMM OPraHOM I'POLIOBUX 3000B’s3aHb IUIATHUKA MOAATKIB, MOTAILIEHHS 110-
JIATKOBOTO OOpry), Ta 3000B’s13aHHS TAKOTO IUIATHUKA IOJIATKIB BUKOHATH 3aKOHHI BUMOTH
NozaTKoBOro kepytouoro, nepeadadeni [IK Yipainu (mm. 20.1.32 m. 20.1 cr. 20 IIK Ykpaiun).

Bigmosinno no mynkry 89.4 crarti 84 [1K Ykpainu B pasi SKIIO INTaTHUK MOAATKIB
HE JIOIMyCKA€ IMOAAaTKOBOIO KePYIOUOro Ui 3A1HCHEHHs OMUCY MaiHa Takoro IJlaTHHUKa
MOJIATKIB Y TOJATKOBY 3acTaBy Ta/a00 He TOja€e JOKYMEHTIB, HEOOXIIHUX JUIS TaKOTO
OIUCY, MOIATKOBUI KepyIOUnii CKJIaia€ akT BIIMOBH IUIaTHUKA NIOAATKIB Bl ONMUCY Maii-
HAa B MMOJIATKOBY 3aCTaBY.
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A03a11 Ipyruii IbOTo MyHKTY Iepeadavae, 1110 KOHTPOIIOIOUUI OpraH 3BEpTaEThCs J10
CyIly II0/I0 3yITUHEHHSI BUJIATKOBUX OIEpalliii Ha paXyHKax IIaTHUKA MOJaTKiB, 3a00po-
HU BiIYYXKEHHS TaKUM IUIATHUKOM IIOJIaTKiB MaiiHa Ta 3000B’s3aHHS TAKOro IJIaTHUKA
MOJIATKIB JIOMYCTUTH TTOJATKOBOTO KEPYHOUOTO JUIsl OTIMCY MaiiHa B MOJATKOBY 3aCTaBy
(ITomatxoBuii kogekc Ykpainu, 2010).

3yNWHEHHS BHJATKOBHX OIEpallii Ha paxyHKax IJIaTHUKA MOJATKiB Ta 3a00poHa
BIIUYy)KEHHSI TaKUM IIJIATHUKOM TOJATKIB MaifHa JiI0Th JI0 JHS CKJIQJEHHS aKkTa OIH-
Cy MaiiHa TJIaTHUKa TMOJATKIB Y MOJATKOBY 3aCTaBy IMOJATKOBHM KEPYIOYHMM ad0 aKTa
PO BiJICYTHICTh MaliHa, 1110 MOXe OyTH OIMCAHO B IMO/IATKOBIH 3acTaBi, 00 moraiieHHs
MTOAATKOBOTO OOpry B moBHOMY o0cs3i. [logaTkoBuii kepyrounii He mi3HiIE poOOYOTo
JIHS, III0 HACTAE 3a JTHEM CKJIaJI€HHS [IUX aKTiB, 3000B’sI3aHUI Ha ICIaTH OaHKAM, 1HIIIIM
(hiHAaHCOBMM YCTaHOBaM, a TaKOX IUIATHUKY MOAATKIB PIIICHHS MPO CKJIAJICHHS aKTiB,
SIKE € MiJCTaBOIO JJIsl TIOHOBJICHHS BUJATKOBHUX OIepaliil Ta ckacyBaHHsS 3a00pOHU Ha
BiJJUy>KCHHS MaifHa.

Bonnouac myskr 91.4 crarti 91 1K Ykpainu nependavae, 110 B pasi AKuo niamuux
nooamxis, MO Ma€ MOJATKOBHU OOPT, nepetKo0icae GUKOHAHHIO NOOAMKOBUM KEPYIO-
YUM NOBHOBAdCEHb, BU3HAUYCHUX UM KonekcoM, Takuil moIaTKOBUI KEPYIOUH CKIagae
aKT PO MEPEUIKOKAHHS TNIATHUKOM IMOJIaTKiB BUKOHAHHIO TaKUX MOBHOBAXXEHb y TIO-
pAAKy Ta 3a (OPMOIO, 110 BCTAHOBIIOIOTHCSA LIEHTPAIbHUM OPraHOM BUKOHABYOI BIIaIH,
o 3abe3neuye (GopMyBaHHS Ta peanidye aepxkaBHy (inancoBy momituky ([logarkoBuii
kojekc Ykpainu, 2010).

[Tpu 11bOMY KOHTPOJTIOIOUHIT OPTaH 3BEPTAETHCS JI0 CY/LY 100 3yIMHEHHS BUIATKOBUX
olepalliif Ha paXyHKax [UIATHUAKA ITOJATKIB Ta 3000B’s13aHHS TAKOTO TUIATHUKA MOJIATKIB BH-
KOHATH 3aKOHHI BUMOTH IOJATKOBOTO Kepyrodoro. BimmosinHo 1o ad3any 2 myHkry 91.4
crarti 94 11K Ykpainu cTpok, Ha AKuil MOXKYTb OyTH 3yITMHEH1 BUAATKOBI oniepallii, BU3Ha-
YaeThCs CYJIOM, ajle Ma€ CTAHOBHUTH He Oinbine aBox MicsiiB ([TogaTkoBuii koneke Ykpainu,
2010). ¥V takoMy BUNAJKy 3yIHMHEHHS BUIATKOBUX OIlepalliii Ha paxyHKax IUIaTHHUKa I10-
JIATKiB MOXKe OyTH JJOCTPOKOBO CKACOBAHO 32 PIIICHHSM TIOJIAaTKOBOTO KEPYOUoro abo Ccyiy.

H.A. SlkumMuyk Haronoulye Ha NPUHUUIIOBINA PI3HULI 3@ 3MICTOM, MiJCTaBaMu i Mpo-
LIETy PO 3aCTOCYBAHHS MIJK apPEIITOM KOIITIB Ha paXyHKY (SIK) Ta 3yTMHEHHSM BHJIATKO-
BHX OIlepalliif Ha paxyHKax IJIaATHUKA [TOJIaTKIB, 10 peali3yeThCs «LUISXOM HaKJIaJeHHS
apenITy Ha I[iHHI manepy Ta/ab0 KOIITH Ta iHII [IHHOCTI TaKOTO IJIaTHUKA TOJATKIB,
110 3HAXOIAThCs B OaHKY (KpiM omepalii i3 Bumadi 3apo0iTHOT IJIaTH Ta CIUIaTH MOJaT-
KiB, 300piB, €JMHOTO BHECKY, @ TAKO)K BU3HAYCHIX KOHTPOIIOIOUUM OPTaHOM T'POIIOBUX
3000B’513aHb IJIaTHUKA TO/IaTKiB, MOTAallIeHHs OAaTKOBOTo 6opry)» (Axumuyk, 2016).

Tak, mporecyanbHOIO TMiZCTABOIO 3aCTOCYBAHHS 3yNHHEHHS BHIATKOBUX OIIEparliif
€ HEJOIyCK MOAATKOBOIO KEPYIOUOro JUis 31iHCHEHHS OMHMCY MaiiHa Takoro IJiaTHUKa
MOAATKIB y TOJATKOBY 3acTaBy Ta/ab0 HEMOAAHHS TOKYMEHTIB, HEOOXIMHUX JUIS TaKo-
rO OIMCY, MiCJs YOTO MOAATKOBUI KEPYIOUMil CKiIaJae akT BiAMOBH IUIAaTHUKA TOAATKIB
BiJI ONMCY MaifHa B MOJIATKOBY 3aCTaBy, TOOTO HEBUKOHAHHS TNIATHUKOM TIO/IaTKIB CBOTO
000B’A3KY, IOKJIaIEHOr0 Ha HbOro miaAnyHkToM 16.1.9 nynkry 16.1 crarri 16 I1K Ykpa-
THH, Yy BUIJISIII HETICPEIIKO/DKAHHS 3aKOHHIHN MIsITbHOCTI TOCAI0BOT 0COOM KOHTPOJIOIO-
YOro OpraHy IiJi YaCc BUKOHAHHS HEIO CIYyKOOBUX 00OB’S3KiB Ta BUKOHAHHS 3aKOHHUX
BUMOT TaKoI I10Ca10BOI 0COOH.
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ToOTo 3ynmuHEHHsI BUIATKOBUX ONEepalliil Ha paXyHKaX IJIaTHUKA [TOAATKIB, IO peati-
3YEThCS «IIUISIXOM HaKIIQJICHHS apeliTy», B JaAHOMY BHITAJIKy BUCTYTIAE K 3aXij] aMiHi-
CTPaTUBHOTO NPUMYCY, KIHIIEBOIO METOIO SIKOTO € YCYHEHHs 3 OOKY IUIaTHHKA IMOJaTKiB
MEPEIIKO/T TOCAIOBUM 0CO0aM KOHTPOIIOIOUOTO OpTraHy IIOA0 BUKOHAHHS HUMH CBOIX
MTOBHOBAKEHb.

Ha kopucTh Takoro BUCHOBKY CBiUNTbH, HAPUKIIAJ, BKa3iBka MyHKTY 91.4 crarTi 94
[IK Ykpainu npo HeoOXiAHICTb 3asiBIEHHS KOHTPOIIOIOYMM OPTaHOM IOX1IHOT BUMOTH
Y BHIVISIT1 3000B’sI3aHHS TAKOTO TUIATHUKA TIOAATKIB BUKOHATH 3aKOHHI BUMOTH TTOJIATKO-
BOro kepytouoro, nependadeni [IK Ykpainu (ITonatkoBuii kogexc Ykpainu, 2010).

[TpouecyanbHOIO K MiACTABOIO IS apeIuTy KOLITIB Ha PaxyHKY € akT Ipo BiACyT-
HICTb MaliHa, CKJIaZIeHUH OAATKOBUM KepyrouuM. 3okpema, mignyHkroM 20.1.33 myHk-
Ty 20.1 crarti 20 IIK Ykpaiau nepexbadeHo, o KOHTPOIIOIOUi OpraHy HaiIeH] mpa-
BOM 3BepTaTucs A0 Cyly LIOJO0 HaKJIaJeHHs apellTy Ha KOLITH Ta iHII LiHHOCTI, L0
3HAXOMATHCS B OaHKY, IIATHUKA TOMATKIB, SIKHI Ma€ MOJATKOBHMA OOPT, ¥ pasi AKWoO 6
MAKo20 NAAMHUKA ROOAMKI6 gi0cymHe matino Ta/abo Woro GaJaHcoBa BapTiCTh MEHIIA
3a CyMy TIOJIaTKOBOTO OOpry, Ta/abo Take MailHO He MOXe OyTH JIKEPEJIOM TOTalleHHS
MOJJATKOBOTO OOPTY.

b. ITiomeeposicenHs 0OIPYHMOBAHOCMI AOMIHICIMPAMUBHO2O aApewmy MAatiHa naam-
HUKA NOOAMKIg.

[ToBHOBa)KEHHSI KOHTPOJIFOFOUOTO OpraHy WIONO HAKJIAJCHHS aaMiHICTPAaTHBHOTO
apelTy Ha MaifHO MJaTHUKa MojarkiB nependayeno B miamyHkTi 20.1.32 mynkry 20.1
crarti 20 ta myHkTi 94.10 crarti 94 [1K Ykpainn.

Tak, 3rigHo 3 myHkToM 94.6 crarti 97 1K Ykpainu kepiBHUK (HOTO 3aCTyIHUK 200
YIOBHOBa)K€HA 0c00a) KOHTPOJFOIOUOTO OpPraHy 3a HasBHOCTI OJIHi€T 3 00CTaBUH, BU3HA-
YeHUX y NyHKTI 94.2 i€l cTarti, npuiiMae pilieHHs PO 3aCTOCYBaHHA apeliTy MaiiHa
TUTATHUKA TTOJIATKIB, SIKE HAJICUIIAETHCS

1) nUIaTHUKY MOJATKIB i3 BAMOIOI0 TUMYACOBO 3yIIMHUTHU BIIUY:KEHHS HOro MaiiHa;

2) iHmUWM ocoOaM, y BOJIOMIHHI, pO3NOPS/KEHHI a00 KOPUCTYBaHHI SKHX Mepedy-
Ba€ MaifHO TAaKOTo IUIaTHMKA MOAATKIB, 13 BUMOIOI THUMYacOBO 3yNHUHUTH HOTO Biauy-
xeHHs ([TonatkoBuit kojexe Ykpainu, 2010).

[Tpu npomy BiamoBimHO no ab3amy 2 myHKTy 94.6 crarti 94 IIK VYkpainu apemr
KOIITIB Ha paxyHKy IUIaTHUKA MOJATKIB 3/11HCHIOETHCS BUKJIIOYHO HA IMiJCTaBi pillleH-
HS Cydy LUISXOM 3BEPHEHHS KOHTPOIIIOruoro oprany ao cyay (ITomarkoBuii komekc
VYkpainn, 2010).

Sk Bxke OyIto 3a3HAYCHO BUILE B MEXKaX MPOIEAYD, nepeadadenux crarrero 283 KAC
VYkpainu, cyx 3miHCHIOE KOHTPOJb 32 PIMICHHSAMH YU JisIMH KOHTPOJIOIOYOTO OpTaHy.
Came ToOMy BiTHOCHO a/IMIHICTPaTUBHOI'O apelITy MaiiHa 3aKOHO/aBellb BYKHUBA€E CIIOBOC-
TIOJTYYCHHS «NiOMBepOdcetts 0OTPYHMOBAHOCTI AOMIHICIIPAMUBHO2O apeuimy Matina
NIaMHUKA NOOAMKIB».

CIIOBHHK YKPaiHChKOi MOBHU TOSICHIOE JIIECIOBO ITIATBEPIIKYBATH» TAKUM YH-
HOM: «1. BusHaBaTu, 3acBiluyBaTH MPABHJIbHICTh, 1OCTOBIPHICTb, ICTUHHICTH 4O-
ro-HeOynb. 2. JIOBOAUTH JOCTOBIPHICTB, ICTHHHICTh 4OTO-HEOYIb, MiAKPIILIIOYN
(hakTamu, nokazamu touo. 3. ClyXUTH JOKAa30M NPaBUIBHOCTI, ICTUHHOCTI 4O-
ro-ueOynp» (binoxin, 1975).
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Sk HacIiIOK, BUIIIEBKa3aHe MOKHA IHTEPIPETYBATH TaK, 1110 CY/l Y CBOEMY PillIeHH] B
nopsinky ctarTi 283 KAC Ykpainu 3xificHIoe BepHu(DiKaIliio pillieHHsT KepiBHUKA KOHTPO-
JIIOIOYOT'0 OpraHy Ha MpeAMET MPaBUIIbHOCTI Ta ICTHHHOCTI, 1 HA MOMEHT TaKoi MepeBip-
KM TUTATHUK BXKE Hece MEeBHI OOMEKECHHS B PO3IOPSKEHHI CBOTM MalfHOM.

BonHouac BiIHOCHO apellTy IpOLIOBHX KOILITIB 3aKOHOJABELb HAroJolye, 10 BiH
«3IIHCHIOETHCS BUKITIOYHO Ha MiJICTaB1 PIlIEHHSI CYIy», TOOTO KOHTPOJIIOIOYHIA OpraH He
HaJUJIEHUH MOBHOBAKEHHSAMMU LI0Z0 CAaMOCTIHHOTO NPUHHATTS TaKOro PillICHHS.

Came TOMy MOXHA JIiIHTH BICHOBKY, III0 KOHTPOJIIOIOYHI OpraH HE MOXKE 3BEPHYTHUCH
JI0 CyAy 13 3as1BOIO IIPO MiATBEPKEHHS aIMIHICTPATUBHOIO apellTy KOIITIB HA paxyHKax
IUTaTHUKA TTOJATKIB. A JUIsS HaKJIQJIEHHS aAMIHICTPAaTUBHOTO APEIITy Ha KOLITH IUIATHH-
Ka TI0JIaTKy KOHTPOJIIOI0UNIT OpraH 0OMeKeHHH BUKIIIOYHO TIPOIeCyalIbHOI0 (GopMOro y
BUIVISA] TTO30BHOT 3a51BM.

Ha xopucTh Takoro BUCHOBKY CBi4aTh 1 MoJjokeHHs ab3any 3 myHKTy 94.6 crarti 94
[IK Vkpainu, skuii nependavae €AuHy MiACTaBy U MPUIHHEHHS apeliTy TPOIIOBUX
KOLUTIB 13 Iepeltiky, o nepeadayenuii mynkrom 94.19 crarri 94 1K Ykpainu.

Taxk, 3BUTPHEHHS KOIUTIB 13-Ii1 apemTy O6aHk abo iHma (iHaHcoBa ycTaHOBa 30ilic-
Hioe 3a piwenuam cyoy (IlogatkoBuii konexc Ykpainu, 2010).

¢. Haoanns 0o36omy na nocawients 6ciei cymu no0amrkogo2o 60pey 3a paxynox mati-
HA NIAMHUKIE NOOAMKI8, W0 nepedysac 6 NOOAMKOBIU 3aCmasi, ma CMseHeHHsl KOUmie
30 NOOAMKOBUM OOPEOM.

VY IIK Ykpainu 3akoHOAaBeLb PO3Pi3HAE NPOLEAYPY CTATHEHHS KOIITIB 3a MOAATKO-
BHM OOProMm i poreypy MOTaIICHHS BCi€l CyMHU IMMOJaTKOBOTO OOPTY 3a paxyHOK MaifHa
MJIaTHUKA TIO/IaTKIB, 1110 NepeOyBae B MOJATKOBIH 3acTapi. 3rigHO 3 myHKTOM 95.1 craTt-
11 95 1K Ykpaian KOHTpOIOI04nii opraH 3/1iHCHIOE 3a IUTATHUKA ITOJaTKIB 1 Ha KOPUCTD
JepKaBH 3aX0 LI0/10 MOrallIeHHs MOJaTKOBOr0 OOPry TaKoro IiaTHUKA MOAATKIB IS -
XOM CTATHEHHSI KOIITIB, SIKi IepeOyBaroTh y HOTro BIACHOCTI, a B pasi iX HEIOCTATHO-
CT1 — IIJISIXOM MPOJaKy MaifHa TaKoro IUIaTHUKA MOJATKIB, ke nepedyBae B MOAATKOBIH
3acrasi (ITomaTkoBuii koneke Ykpainu, 2010).

[opsimok CTATHEHHS MMOJATKOBOIO OOPry IUIATHUKIB MOAATKIB, KpiM (i3UYHUX OCIO,
BU3Ha4aeThesl crarTsiMu 95-99 IIK Vkpainu Ta, 3a 3arajJbHUM [pPaBUIIOM, [TOBHUHEH
301HCHIOBATUCS B OCOOIMBOMY MOPSAKY, BcTaHOBIeHOMY ctarreio 283 KAC Vkpainu
(OCKITBKH 3aKOHO/IABEIb BUKOPHUCTOBYE 3aralIbHUN TEPMiH «3BEPTAETHCS IO CYAY IOAO
HaJaHHS J03BOJIY).

3rigno 3 ad3aroMm 3 myHkTy 95.3 crarti 95 11K Ykpainm pimeHHs cymy om0 HaJaHHs
BKa3aHOT'0 103BOJTY € M1JICTaBOIO JAJIsl IPUHHATTA KOHTPOJIIOIOYUM OPraHOM PiLleHHS PO
MTOTAIICHHS BCi€l CyMH ITOIaTKOBOTO OOPTYy.

VY pasi 3BepHEHHSI KOHTPOJIIOIOUOrO OpPraHy JI0 Cyay 13 3asBOX0 KOHTPOIIOKUHHA Op-
raH Mae€ BpaxoByBaTH BuMoru myHKTy 95.1 crarti 95 I1K VYkpainu, To0TO 4eproBicTh
MoramieHHs nopaTkoBoro 6opry. Tomy MopaTKOBUI OpraH mijJ yac rmojadi 3asBu 1100
Ha/IaHHS J03BOJY HA IOTAIICHHS BCi€i CyMH NOJATKOBOTO OOPTry 3a paxyHOK MaifHa
IJIaTHUKA TO/aTKiB, 1110 NepedyBae B MOJATKOBIH 3acTaBi, Mae HajaTH cydy abo JOKa3u
a0 BiJICYTHICTh KOIITIB y TNIATHUKA MTOJIATKIB, 00 JIO3BLJI CY/Iy IIOJI0 CTSTHEHHS KOIITIB
3a MOJATKOBUM OOprom, SIKMH TakoK HAaJaeTbCs B MOPSIKY, IeperndadyeHoMy CTaTTero
283 KAC VYkpaian. TobTo B pa3i HasBHOCTI y IUTaTHHKA MOJATKIB KOIITIB 3BEPHEHHS
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KOHTPOJIIOIOYOTO OpraHy [0 Cy[y 3 BUMOTaMH IIPO CTATHEHHS KOILUTIB Ma€ IepeayBaTu
3BEPHEHHIO JI0 CYy IPO TMOTAIICHHs OOPry 3a paxyHOK MalHa.

Oxkpeme MpaBoBe PEryiOBaHHS 3aKOHOM HAJa€ThCs LIOAO CTATHEHHS MOAATKOBOTO
0opry ruraTHUKA TOAaTKIB — Pi3udHOT 0coOu. Tak, SKIIIo MoAaTKOBUN OOPT Y BUIIISI KO-
LITIB 13 TUIATHUKA NOAATKIB — FOPUINYHOT 0COOM MOKEe OYTH CTATHYTUN KOHTPOJIIOIOUYUM
opraHoMm y nopsizky, nependadeaomy 283 KAC Ykpainu, TO s CTATHEHHS CYMH I10-
JATKOBOTO OOPry 3 Ppi3MyHOT 0COOHM KOHTPOIIOIOUHI OpraH BiIIOBIIHO 10 MyHKTY 87.11
crarti 87 1K Ykpaiuu 3BepTa€eThcs JI0 CYILy 3 IIO30BHOIO 3a5BOKO B 3araIbHOMY MOPSIKY.

d. 30006 s13anH5 KepigHUKA NIONPUEMCINGBA NPOSECMU THEGEHMAPU3AYIIO0 OCHOBHUX
@onois, mosaprHo-mamepiaroHux yinHocmet, AKi nepedysaiu abo nepebdysaomsv nio
MUMHUM KOHMPOIEM 4l 6UKOPUCTOBYBANUCS YUM NIONPUEMCIEOM PA30M 13 MOSApaMU,
KL Oynu nomiugeri y 8iOn0SIOHUN MUMHULL PEeXCUM, Ma 30008 S3aHHS NAAMHUKA NOOAMm-
Ki8, KUl Ma€e NOOAMKOBULL OOpe, VKIACMU 00208ip w000 nepegedeHtss npasda 8UMocu
0ebimopcvKoi 3a60p206aHOCi Yb0o20 NIAMHUKA HA OPeaH 00X00I8 1 300pis.

Binnosinno no nmiamyskty 20.1.9 nynkry 20.1 crarti 20 1K Ykpainu KoHTposo04i
OpraHy MaroTh ITPABO BUMATaTH I11J1 Yac MPOBEICHHS NEPEBIPOK BiJI INIATHUKIB TIO/IATKIB,
110 MEePEeBIPAIOTHCS, MPOBEACHHS 1HBEHTapH3alii OCHOBHUX 3ac00iB, TOBApHO-MaTepi-
aJBHUX I[IHHOCTEH, KOIITIB, 3HATTS 3aJIMIIKIB TOBAPHO-MaTepiabHUX IIIHHOCTEH, TOTIB-
ku (ITomatxoBuii kogexc Ykpainu, 2010).

OxpiM TOTO, KOHTPOJIOIOYMHA opraH 3rigHo 3 miamynktoMm 20.1.35-1 mynxrty 20.1
crarti 20 ITK Ykpainu Mae npaBo 3BepTaTUCs 0 Cy1y 11010 3000B’A3aHHs MJIaTHUKA M0-
JIATKIB, IKMW Ma€ MOIaTKOBUI OOPT, YKIIACTH JIOTOBIP MO0 MEPEBEICHHS ITPpaBa BAUMOTH
Ie0ITOPChKOT 3a00prOBaHOCTI [IFOTO IUIATHHKA Ha KOHTpoJrorounid oprad (IlogarkoBuii
kozieke Ykpainu, 2010).

ToOTo (pakTUYHO B JaHOMY BUIAIKy MOBA HJE PO 3aCTOCYBAHHS [0 IUTATHUKA MO~
JIATKiB CY[JOBOTO NPHMYCY III0/I0 BUKOHAHHS OCTaHHIM CBOIX ITOIaTKOBHUX 00OB’SI3KiB Ta
YCYHEHHSI HUM TMEPELIKOA Ui KOHTPOJIIOIOYHMX OPraHiB IMiJ] 4ac peanizalii cBOiX MOBHO-
Ba)KCHb.

3. IIutanHs npouecyaibHoi popMH Ta AMCKPeUil i1 Yac 3BepHeHHs] KOHTPOJIIO-
04Y0r0 Oprasy 10 cyay

[ToBepTarouuch A0 MUTAHHS PO3MEXYBAHHS MK MPOLIEAYPAMH 3arajbHOTO MOPSIAKY
MI030BHOTO IMPOBAKCHHSI, BPETYILO0BAaHOrO m1aBamu 3 1 mo 9 pozminy II KAC Ykpainw,
Ta 0COOIMBOTO MOPSIIKY, BU3HaueHoro crarreto 283 KAC Ykpainu, BkazaHe MUTaHHS, HA
HaIIly JTyMKY, BAPTO PO3DJISAIATH B KOHTEKCTI TAKOTO MOHSTTS, SIK «IIpoIiecyanbHa popmMay.

VY Hayni icHye 3Ha4Ha KUTBKICTh BU3HAYCHB IOHATTS «IIPOLECyalbHa (GOpMay, Ky
0.®. CkakyH BU3HAYa€ K CUCTEMY OJHOPITHUX IOPUIUYHUX 3aCc00iB, il Ta oreparriid,
BHU3HAUYEHUX Y MPOLECYyaJTbHOMY 3aKOHOJABCTBI 1 3aIIPOIIOHOBAHUX YYaCHUKAM IOpHIUY-
HOI JTSUTBHOCTI JUISl BUPIMICHHS BCiX MHUTaHb, SIKi BUHUKAIOTH Y IOPUINIHOMY TIPOIIEC.
[Tpu upoMy 110 i O3HAK BOHA BIIHOCHUTH Taki: 1) yCTaHOBIIOETHCS JUIsl BIOPSIKYBaH-
HS TIPOLIECYaJIbHOT JiSUTBHOCTI; 2) periaMeHTYEThCS HOPMaMH MTPOIECYaTbHOTO TIPaBa;
3) 3aJeXuTh BiJl NPUHIMIIIB MIPOLECYANIbHOr0 NpaBa; 4) HaJae npolecyaibHi rapaHTii
y4acHUKaAM IPOIECY; 5) Ma€ CUCTEeMAaTHUYHICTb, 1110 BUPAKAETHCS B HABHOCTI Mporpa-
MU JUIsl yYaCHHKIB MPOLIECY, OPIEHTOBAHOI Ha MOCTYIOBE TOCATHEHHS METH; BU3HAYEHH1
3aBIaHb, 10 MAIOTh OyTH BUPIICHUMH Ha KO)KHOMY €Talli IPOIIeCy; BCTAHOBIICHHI KOJIa
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cy0’€KTIB 1 yHUaCHHKIB, 00cATY iX mpaB 1 000B’A3KiB, IPOLECYaTbHUX FapaHTii; CTPOKIB
1 9acy 3niiicHeHHS 1iif; mependadeHHi yMOB, cIIoco0iB i MPOIeayp MPUHHATTS i BUKOHAH-
Hs piwensb (Ckakys, 2012).

Binnoinao no yactuam 1 crarti 283 KAC Ykpainu npoBaJiKeHHs 3a 3BEpHEHHSIM
OpraHiB JOXOJIB Ta 300piB MiJ 4ac 31l CHEHHS HUMM BU3HAYEHUX 3aKOHOM IOBHOBA-
JKeHb 3JIIHCHIOETLCS Ha TiJICTaBl 3asiBH TakuX oprasib moxao (Komaekc agminicTparnBHO-
ro cyaounHcTBa Ykpainu, 2005):

1) 3ynuHEHHsS BUAATKOBUX OIEpalliil TUIaTHUKA TOJATKiB Ha paxyHKaX TUIATHUKA
MOJATKIB;

2) miATBEPHKEHHS OOTPYHTOBAHOCTI aMiHICTPATHBHOTO apEIITy MalfHa IIaTHUKIB
MOJATKIB;

3) HamaHHS J03BOJY HA TOTAIICHHS BCi€l CyMH IHONATKOBOTO OOpry 3a paxyHOK
MaliHa MJIaTHUKIB MOAATKIB, 110 nMepeOyBae B MOJATKOBIH 3acTaBi;

4) 3000B’s3aHHS KEPiBHMKA ITiIIPHEMCTBA MPOBECTH IHBEHTAPH3AIII0 OCHOBHHUX
(doHmiB, TOBapHO-MaTepiaTbHUX HIHHOCTEH, sIKi IepeOyBaiu a0 nepeOyBaroTh IMiJ] MUT-
HUM KOHTPOJIEM YU BUKOPHUCTOBYBAIHCS IIUM ITIIMPUEMCTBOM Pa3oM i3 TOBapamH, siKi
OyJM MOMILIEeH] y BIAMOBIAHUN MUTHUI PEXUM;

5) CTATHEHHS KOUITIB 33 MOAATKOBUM OOpToMm;

6) 3000B’s3aHH IUTATHUKA MTOJIATKIB, SKUH Ma€ MOTATKOBHHA OOPT, YKIACTH JOTOBIpP
1010 TIEPEBEICHHS IpaBa BUMOTH 1I0ITOPCHKOT 3a00proBaHOCTI IIOTO TUTATHUKA HA OP-
raH JIOXOIB 1 300piB.

ToOTO 3asBa € mporecyanbHO (HOPMOIO 3BEPHEHHS KOHTPOJIIOKYOTO OpraHy 0
cyny B po3yminHi camoi ctarti 283 KAC Ykpainu.

Y Toii ke yac crarti 159 (sik 3aransHa HopMa) Ta 268 1269 (1110 BCTAHOBITIOKOTH 3aralibHi
BHUMOTHY JI0 OKPEMHX KaTeropiii TepMiHOBUX a/IMiHICTPAaTUBHUX CIPAB, PI3HOBUIOM SIKHX €
CTIPaBM 3a 3BEPHEHHSIM OPTaHiB JOXONiB Ta 300piB y mopsaky crarti 283 KAC Vkpainm)
BU3HAYaIOTh, 1110 (POPMOIO 3BEPHEHHS J0 aAMIHICTPATUBHOIO CYY € H0306HA 34564.

Tak, 3rinHo 13 yacTuHOIO 1 crarti 269 KAC Ykpainu B cripaBax, BU3HAUEHUX CTaT-
Tamu 273-277, 280-283, 285-289 uwvoro Koxekcy, sasgeamu no cymi cnpasu € nozoena
3dA6a Ta Bi3WB HA TO30BHY 3asBy (Bia3uB) (Komekc aaMiHICTpaTHBHOTO CyJOYMHCTBA
VYkpainu, 2005).

Sk HacmiJIoK, Ha TMEpIIMH MO, MOKHA BECTH MOBY NP0 CYINEPEYHICTh MiX 3a-
raJlbHIMHU HOPMaMH, sIKi BH3HAYAIOTh (POPMY 3BEPHCHHS B MOPSIKY O30BHOTO MPOBa-
JUKCHHS, 3araJIbHIMI HOPMaMH, sIKi BU3HAYAI0Th 0COOIMBOCTI PO3IIISTY OKPEMHX KaTe-
ropiii cipas (IPOBaHKEHHS 3a 3BEPHEHHSIM OpraHiB JOXO/IB 1 300PiB € OIHUM 3 HUX) Ta
crarreto 283 KAC Ykpaiuu 3 npuBOaYy BU3HAYEHHS MPOLECYabHOI (hopMu 3BEpHEHHS
JI0 Cydy Ta, BiAIOBIJIHO, PO HASBHICTh CTPYKTYPHOI Ta MOHATIHHOI HEY3TrO/PKEHOCTI
3akoHonaBuoi TexHikn KAC Ykpainu.

OpHak, Ha Hall MODVISL, 3aKoHOnaBelb He aapma B ctarti 283 KAC Vkpainu Bu-
3Ha4YMB (POPMOIO 3BEPHEHHS JI0 CyAy caMe 3asBY, aJKe MK HEHO Ta MMO30BHOIO 3asiBOIO
B IHIIKUX BUMAJKaX iCHY€ TMEBHA MPUHIIAIIOBA BIMIHHICTB, 110 J03BOJsIE CHOPMYyBATH
3B’SI30K OOCATIB IIMX TMOHATH y BHUIVISJII «3asBa 10 CYTi — [TO30BHA 3asBa — 3asBay, JIe
3asiBa IO CyTi — LI€ POIOBE MOHATTS (KaTreropis), Mo30BHA 3asiBa — 11€ BUIOBE MOHATTS, a
3asiBa (B mopsiky crarti 283 KAC Ykpainn) — 11ie miBuI.
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Tak, Ha BiAMIHY BiJl IO30BHOI 3asiBH, y 3BUYaiHIN 3a51B1 MICTUTbCS BUMOTra OpraHy J0-
XOJIiB 1 300piB, siKa Npe/1’IBJIcHA HUM Ha BUKOHAHHS 3aKOHY 1 BIZICYTHIM CITip TIPO TIPaBo.

[Tpo 3a3HaueHe cBimuarh nonoxkeHHs yactuuu 4 crarti 283 KAC Ykpainu, BianoBij-
HO JI0 SIKOTO CY0 8I0MOBIAE V GIOKPUMMI NPOBAOINCEHHA 3d 3458010, AKUWO 3 NOOAHUX 00
cyoy mamepianie ébayacmucs cnip npo npaeo (Konekc aaMiHICTpaTUBHOIO CYI0YMHCTBA
Vkpainu, 2005).

Bonnouac sikiio npoanasnizyBaru 3micT HOpM KAC Ykpainu, ki peryatoloTh po3risijg
iHIIUX TepMiHOBUX cmpaB (cT. 273-277, 280, 285-289 KAC VYkpainmu), To 6aunmo, 1o
B HUX 3aKOHOJaBellb, Ha BinMiHy Big ctarTi 283 KAC VYkpaiHu, 4iTKO HAroJomrye, o
IPOIECyanbHOIO (POPMOIO 3BEPHEHHS 10 CyAy Mae OyTH MO30BHA 3a51Ba, @ TAKOX IIIO BCI
LIl CIIpaBH 3a CBOEIO CYTTIO NepeadayatoTh HassBHICTh CIIOPY PO MPaBo.

Tak, M.M. HeHameB po3kpuBa€e 3MIiCT MOHSATTS CHOPY PO MPaBO K «0O’€KTUBHO
BUpa)KE€HE MPOTHUPIYYS BOJIEBUSBIICHD ABOX CTOPIH, K€ CKIaJAEThCs 3 BAMOTH IOPHINY-
HOTO XapakTepy OJHI€T CTOPOHU (apeCcaHT), sKii MPOTUCTOITh MTPABOBE TIOJIOKEHHSI 1H-
1101 CTOpOHHM (azxpecara), 0 NepeIKoHKae PaKTUYHOMY 3aJJ0BOJICHHIO L11€1 BUMOTHD)
(Henames, 2011).

Ha nymxy A.B. HuwxHzboro, crip npo mpaBo B MO30BHOMY IPOBaJKEHHI BapTO po-
3yMITH SIK 3asBJIEHY JI0 CyIy BHMOTY OCOOH, SKa BBaXkae, mIo ii mpasa, cBoOomu abo
iHTepecu OyNiu MOPYIIEHi, HE BU3HAHI a00 OCIOpPEHi, PO 3aXHCT TAKUX IpaB, CBOOOX
a6o intepeciB (Hwxauid, 2015).

BincyTHIiCTh ciopy mpo mpaBo BUCTYHA€E KIFOYOBUM KOMITOHEHTOM, IO iACHTUI-
Ky€ YHIKaJbHY NapagurMy «IIpoBaKCHHS 32 3BEPHEHHSIM OpPTaHiB TOXOIB 1 300piB» y
MOPIBHAHHI 3 IHIIUMHU TEPMIHOBUMHU aIMIHICTPATUBHUMHM CIIPAaBaMH, HAJAIOUU LbOMY
MIPOBA/KCHHIO O3HAKH ITTONEPEIHBOTO CYJOBOTO KOHTPOJIO HAaJ MOJATKOBUMH Opra-
HaMU 3 MPUBOJY 3aKOHHOCTI 3aCTOCYBaHHS OCTAaHHIMHU MEBHUX 3aXOJiB aJAMIHICTpa-
TUBHOTO IPUMYCYy IIOAO IUIATHHKIB IOMATKIB. Y MeXax peIITH TePMiHOBHX aaMiHi-
CTPAaTUBHUX CIPAB aJMIHICTPAaTUBHUMU CyAaMH (PaKTUYHO peali3y€ThCsi HACTYNHUN
CYAOBUI KOHTPOJIb.

Oxkpim TOro, 3aKOH nepeadayvae pi3Hy CTPYKTYpPY 3asBHU 1 IO30BHOI 3asiBH SIK MTPOLIE-
CyaJbHHUX JIOKYMEHTIB. 30KpeMa, BiJIIOBITHO 10 MyHKTY 4 yactuHu 5 crarti 161 KAC
YkpaiHu B 1030BHIH 3a51B1 3a3HAYAETHCS 3MICT HO306HUX BUMOR T BUKIAO 0OCMABUH, STKU-
MH TI03UBa4 OOTPYHTOBYE IT030BHI BUMOTH, @ BIIMOBITHO 10 MyHKTY 4 4aCTHHM 2 CTaT-
1i 283 KAC VYkpainu B 3asiBi TOBUHHI MICTUTUCH HIOCABU 36ePHEHHS, 0OCMABUHU, 5K
nIOMBEPOIAHCYIOMBbCA OOKAZAMU, MA BUMO2U 3AAEHUKA.

Bapro noroautucek i3 O.B. 3asup, sikuii 3a3Hadae, 10 3asBa HE € CIIOCOOOM, a € Ta-
paHTI€I0 3aXKUCTy NIPaB 0coOM. Y MIPOBA/KCHHI 3a 3BEPHEHHSM OpTraHiB JIOXO/iB 1 300piB
Cyll 3I1HCHIOE KOHTPOJIb 32 PILICHHSMHU YM JiIMH KOHTPOJIIOIOUOTO OpraHy, siki BIUIM-
BAIOTh YW MOXKYTh BIUIMHYTH HA NpaBa Ta iHTEPECHU IUIATHHUKIB MOAATKIB y IyOIiIHUX
npaBoBigHOCHHAX (3asupb, 2013).

Ha mamy mymKy, ocoOimBOi MpoOieMH Il CyNEpeYHiCTh HE CTBOPIOE, OCKiJIb-
KM BUILCHABEACHI HOPMH BapTO KBaTi(piKyBaTH sIK 3arayibHi, CeliaibHi Ta OCOOIHBI.
VY Oynp-sIKOMy BHIIQJKY, OpraH JOXOiB i 300piB Mae BpaxoByBaTH (popMy 3BEpHEHHS
JI0 aJIMIHICTPaTUBHOIO CYy, aJKe KOKHa (popMa 3BEpHEHHS 10 cydy (3asBa, 1030BHA
3asBa) BU3HA4Ya€ 0COOIUBOCTI MOAAIBIIOT IPOLIETYPH PO3ITILY CIIPABH.
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Oxpim TOro, 0 BU3HAYAJIBHUX OCOOIMBOCTEH MPOBAIKEHHS B MOPSIKY cTarTi 283
KAC VYkpainu BapTo TakoX BiTHECTH:

(1) cmpox 36epuenns 0o cydy Ta

(i1) 4iTKO BU3HAUEHWH MEPEIiK niocmaeg 36epHeHHs 00 cydy B TIOPSIKY cTarTi 283
KAC Vkpainu.

BinnosinHo o a63aiy 2 wactunu 2 crarti 122 KAC Ykpainu ajist 3BepHEHHS J10 al-
MIHICTPAaTUBHOTO Cyay cy0’€KTa BiIaJHUX OBHOBAYKEHb BCTAHOBIIOETCS MPUMICAYHUL
Ccmpok, KA, SKII0 He BCTAHOBIICHO 1HIIE, OOYHMCIFOETHCS 3 JIHSA BUHUKHEHHS ITiICTaB,
110 JaloTh cy0’€KTy BJIaJHUX MOBHOBa)KEHb NPABO Ha Mpejl’ sIBIEHHS BU3HAUYEHUX 3aKO-
HoM BuMOT. KAC VkpaiHu Ta HITHAMHU 3aKOHAMU MOJHCYIMb MAKOIC 8CMAHOBII0BAMNIUCS
iHWI cmpoKu OISl 36ePHEHHS. 00 AOMIHICMPAMUEHO20 CYyOy CYO €Kma 61A0HUX NOBHO-
saoicens. IIpuKITamoM iHIIOTO CTPOKY AJISL 3BEPHEHHS J0 CyAy € CTPOK, BCTAHOBICHHI
y wactuHi 2 crarti 283 KAC VYkpainu, a came: npomsazom 24 200um i3 momenmy 6cma-
HOBIEHHSI 0OCABUH, W0 3YMO8TI0I0Mb 36epHerHs 00 cydy (Komeke aaMiHicTpaTHBHOTO
cynounHcTBa Ykpainu, 2005).

Tobmo 6 pasi AKWO KOHMPONIOIOUUL OP2aH 36EPHYECS 00 CYOY Y popmi 3aa8u, mae
oymu dompumana umoza wooo 24-200unno20 cmpoKy 36epHents 00 cyoy K HeoO-
XiOHa nepeoymosa 0OMmpuUManHs npoyecyanvHoi opmu. Tomy, Ha Hauty OyMKY, 8 pazi
nooamHsi 3as8u 00 cyoy cy0 NOGUHEH CMAHOBIIO8AMU, YU OOMPUMAHA KOHMPOIIOIO-
YUM OP2AHOM YMOBA U000 8CMAaH08IeH020 ¢ yacmuni 2 cmammi 283 KAC Vkpainu
cmpoKy. AKujo KOHMPOIIOIOYULL OP2AH 36EPHYECS 00 CYOY 3 NO308HOIO 3A518010, MO Ne-
pesipyi 6yoe nionsieamu 0OMPUMAHHSA CMPOKY, nepedbauernozo abzayom 2 yacmunu 2
cmammi 122 KAC Ykpainu.

Taxk camM0 BHMOTrOI0 AOTpPHMaHHS mpouecyanbHol GopMu € myHKT 7 crarTi 283
KAC VYkpainu, BiAOBIIHO 10 SIKOTO B pa3i MOCTAHOBJIEHHS CYAOM YXBajH MpO Bij-
KPUTTS IPOBAKCHHS B CIIPaBi CyJl MPUHAMAE pillleHHs 1O CYTi 3asBJICHUX BUMOT HE
mi3Hime 96 rofuH i3 MOMEHTY BCTAHOBJICHHSI 00CTaBUH, 1[0 3yMOBIIOIOTh 3BEPHCHHS
3asiBHHUKA JI0 CYAY.

Takum unHOM, nosnokeHHs ctarti 283 KAC VYkpainu moa0 CTpOoKiB 3BepHEHHS J10
CyIly KOHTPOITIOIOYMM OPraHOM Ta PO3IVISAY CHpPaBU CYIOM € BUMOTAMH JOTPHUMAaHHS
npoiecyaibHoi HOpMH PO3IIISAY OKPEMUX KaTeropiii TePMiHOBHX CIIPaB.

Posmisiaroun nmuTaHHs, YU HasBHA B KOHTPOIIOIOYOTO OpPTaHy JUCKPEIlis om0 00-
paHHs mpouecyanbHol (opMHU y BUIVISAL TO30BHOI 3asiBU UM 3as1BU B MOPAJIKY YaCTUHH |
crarti 283 KAC Vkpainu, BapTo MPUHHSTH 10 yBaru HIDKIYCHABE/ICHE.

3a Pexomenaauismu Komitety MinictpiB Panu €sporu Ne R (80)2 Bix 11.03.1980,
JMCKPELiHHIMH € TIOBHOBa)KCHHS, K1 aAMIHICTPaTUBHUHN OpraH, MPUHMAIOUN PillICeHHS,
MOXKe 31 CHIOBATH 3 IEBHOIO CBOOOIOI0 PO3CYY, TOOTO KOJIM TaKHUii OpraH Moxke ooupa-
TH 3 KUJTbKOX IOPUINYHO JIOMYCTUMHUX PIllICHb Te, SIKE BIH BBaYKA€ HAHKpAIUM 3a JIaHUX
oOctaBuH (Pexomenpanii Komitery MinictpiB Paagu €Bpornu Ne R (80)2, 1980).

Tak, Ha nymMKy AapoHa bapaxa, auckperi€ro € 3aKOHOABUO 3aKpiIICHE MOBHOBA-
JKCHHS HaJlaHe TIeBHii 0c00i, [0 BOJOJIE BIaIOK BUOMpATH MIXK JBOMA i Oijblle ajb-
TEpHATUBAMH, KOJIM KOJKHA 3 TaKUX aJIbTEPHATUB € 3aKoHHOIO» (bapak, 1999).

Amnmna [layna Jlopago, po3nisggatouu mpodaeMu BU3HAUYSHHS aJMIiHICTPAaTUBHOI JKC-
Kpemii B MeXaxX IMOJaKOBOTO IIPaBa, PO3IVIIAE TUCKPEIilo K «BHOIp MiX JBOoMa abo
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OlnbIlle aNbTepHATHBAMH, MepeaOadYeHUMH 3aKOHOM, KON Takuil BHOIp mepenbadae
Cy0’€KTHBHY 1 HETiJKOHTPOJIBHY CyJaM OIIHKY CHEenH(piYHNX 00CTaBHH KOHKPETHOTO
cnpaBu». Ha ii nymKy, JUCKpeLis BKIIOYA€E TPU €JIEMEHTH: Mo-Teplle, NOTPIOHNH ABHUN
a00 HesIBHUI JI03BLI 3aKOHY (B MEPIIOMY BUIAIKy 3aKOH ITOBHHEH ITPSIMO BUPILIUTH 3a-
CTOCYBaHHS AMCKPELIMHUX MOBHOBAXEHb M1 Yac BUPIILIEHHS BIANOBIAHOTO MUTaHHS, B
JIPYTOMY BHITaJIKy JMCKpEIlisi BUTIMBAE 3 HEBU3HAUCHOCTI 3aKOHY ); MTO-JpyTe, MOTPiOHA
Cy0’eKTHMBHA OLIIHKa OOCTaBMH KOHKPETHOI CIpaBH; MO-TPETE, Taka OLIIHKA BUXOAMUTH
3a MEXI1 3BHUYAHOI 1HTEpHpeTalii MoJaTKOBUX HOPM, 1, OCKUIBKU 3TiIHO i3 3aKOHOM ii
MOBMHHA 3J1HCHIOBATH MOAATKOBA aJMiHICTpallis, BOHA HE MOBUHHA KOHTPOJIOBATUCS
cynamu, iHakIe ojiHa cy0’eKTHBHA OlliHKa Oysie 3aMiHeHa iHmor» (opamno, 2011).

[Tpu upoMy BapiaHTH pillieHHS, Ii 91 Oe3IISUTEHOCTI, SIKi MOXKE IPUHAHSTH/3TIHCHATH
JIEp)KaBHUM OpraH y pe3yJbTaTi peasizailii HUM CBOTO JUCKPEIIHHOTO TOBHOBAKEHHSI,
MOBUHHI OyTH HOPMATHBHO 3aKPIIUICHI.

BumesasHaueHnii BUCHOBOK 3HAXOWTH CBO€ IMIAKPIIUICHHS B MPaKTUIl €Bpomei-
CBKOT'O Cy/y 3 IIPaB JIIOAMHU.

30kpema, B pimeHHi 1o crpasi «CBsito-MuxaiimiBcbka mapadis mpoTH YKpaiHm»
OyJ10 3a3HaUEHO, 1110 BU3HAYEHHS IUCKPELIHHNX TOBHOBAXEHb, AKMMHU HaJliJIeH1 OpraHu
Jep>KaBHOI BIaIH y cdepi OCHOBOIOIOKHHX TPaB, y CIocid, mo (pakTHIHO POOUTH IIi
MMOBHOBa)XEHHSI HEOOMEXKEHUMHU, CYTIepeunsio O MPUHLUIY BEpXOBEHCTBa Mpasa. Binxmo-
BiJTHO, 3aKOH Ma€ YiTKO BU3HAYATH MEXi MOBHOBAKEHb KOMIIETEHTHHX OPTaHiB Ta YiTKO
BU3HAYATH CIIOCi0 iX 3MifiCHEHHS, OepydH J0 yBaru JETITUMHY METy 3aco0y, sSIKUi po3-
DJSIIAETHCS, MO0 TapaHTyBaTH 0CO01 aJieKBaTHHIA 3aXUCT Bij CBaBIILHOTO BTPYYaHHS
(Pimwenns €Bporneiicbkoro cyay 3 npas JIOIUHM y cripaBi «Cesito-Muxaiinisebka [lapa-
¢is mpotu Yipainm», 2007).

AHajoriuHa (hakTH4HO JyMKa OyJsia BUCJIOBJIEHA B PillIEHH] O cripaBi «MecciHa mpo-
tn Itami (Ne 2)», ne Oyno BKa3aHO, IO HOpMa 3aKOHY NMOBHHHA MICTHUTH JIOCTaTHBO
YiTKI MMOJIOKEHHS MPO PAMKH 1 XapakTep 3[IHCHEHHS BIAMOBIIHUX JUCKPEHIMHUX TO-
BHOBa)KEHb, HAJIAHUX OpraHam jJepkaBHoi Binaau (Pimenns €BponeiicbKoro cyy 3 mpas
monuHu y crpasi «Meccina npotu Itanii (Ne 2)», 2000).

TakuM 4MHOM, MEX1 JTUCKPEIIHHIX TTOBHOBAKEHH OOMEKYIOThCS:

1) caMuM 3aKOHOM, IIUISIXOM BCTAHOBIIEHHS CIIOCOOY 1X 3/11lICHEHHSI;

2) JIETITHMHOIO METOIO iX peasizarrii.

s 3’sicyBaHHA HasBHOCTI 4YM BIACYTHOCTI AMCKpeLii B MeXaxX 3MIiCTy HOPM HaMm
BOavaeThcs yke BrydHuM nosuiis [1.1. JItoOniHChKOTO0, Ha IyMKY SIKOTO: «SIKII0 3aKOH
Y 3aJIeKHICTh BiJl OIHOTO BiZIOMOIO IOPUAUYHOTO (DaKTy CTaBUTh HACTAHHS OJIHOTO BiJI0-
MOT0 IOPUAMYHOTO HACIIAKY — BiH CTBOPIOE O€3yMOBHO BH3HAYEHE IIPABHJIO, & HE HOPMY
po3cyny» (JIrobmincekuii, 1904).

Amnarnoriunuif miaxix i Aapona bapaka, sKuif 3ayBaxkye, 10 KOJIH € TiTbKH OTUH 3a-
KOHHUH BapiaHT, po3cyny He icHye (bapak, 1999).

Came TOMY MU TIOBHICTIO TiATpUMYy€eMO BuCHOBOK O.B. JlemiHa, M0 «J1J1s1 BU3HAHHS
HOPMH SIK IMKpeLiiiHOT HeoOXiJHa HEe TPOCTO HAABHICTh Y Hil aJIbTE€PHATUBHOI TIOBEIH-
KH, aJie 1 BA3HAHHS KOXKHOT 3 aJIbTEPHATUB «PIBHOBEIIMKOIO»; Cy0’€KT Ma€ mpaBo BHOpa-
THU OJIMH 13 BapiaHTIB 3a CBOIM PO3CYJIOM, a HE B PE3YJIbTaTi aJIrOPUTMYBaHHI IPOLIETYPH,
3aCHOBAHOI Ha MPUYUHHO-HACTIIKOBIH 3anexxHocTi» ([emin, 2017).
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Bupinrytoun nutaHHs, 44 Ma€e IpaBo NOAATKOBUN OpraH BUOUPATH, B IKOMY [TOPSIKY
(3aranpbHOMY 4M O0COOJIMBOMY) 3BEPTATHCS IO CYIY, HEOOXiJIHO BUXOAMTH 3 TOTO, WIO,
SIK BKe OyJI0 HaroJoIIeHO BHILE, BKa3aHi MPOLEAYPH € PI3HOBUAAMHU MO30BHOTO MIPOBA-
JokeHHs1, a Tomy ctarts 283 KAC YkpaiHu € crieniaibHOr0, 10 MiAJIATae 3aCTOCYBaHHIO
Ha miacTaBi npuHUMy lex specialis derogat lex generalis.

VY BUIaJKy HassBHOCTI KOJIi3ii MiJK ITOJIOKESHHS OTHOTO aKTy, 3a cioBamu O.D. Yep-
JIAaHIIEBA, BAPTO OpaTu JI0 yBard BiJHOCHICTH MOJTY HOPM Ha 3arajbHi Ta CIelialibHi
(Yepnanues, 2003).

OpnHak, gk Bkazye O.M. 3aHiHa, «y BUIAJIKY KOJi31i HOPM 13 3arajJbHUMU HOPMaMH,
SK1 perIaMeHTYIOTh IIEBHUH €lleMEHT a00 HOro OKpeMy O3HAaKy yChbOTrO POJY YH BHIY
CYCIUIBPHHUX BITHOCHH, HE MiJUISITa€e 3acTOoCyBaHHIO mpuHImI lex specialis derogat lex
generalis. Hopmu, 1110 MiCTATBCS B 3arajbHUX YaCTHHAX HOPMATHBHUX aKTiB, 3aKPIiILIIO-
I0Th 3arajbHi MOJIOXKEHHS, 10 BIAHOCATHCS 0 BCIX HOPM, IO PETYIIOIOTh Lel pia un
BHJI CYCHIUIHUX BiTHOCHH. <...> [HIIa CHUTYyaIlisl CKJIaJJa€ThCsl B pasi, KOJIM 3arajibHi i
creliajgbHI HOPMHU PEryJatoTh BIIHOCHHHU B LIJIOMY: 3arajibHi periaMeHTyIoTh pif (abo
BH/JI) CyCIIUIBHUX BIIHOCHH, a CTelialibHi — BU (200 iX miaBuI). Y TaKUX BHINAJKAX CHe-
yianvHa HOpMa BUKIIOUAE Oito 3aeanbHoi. PojoBa (3arajibHa) HOpMa i€ B TOMY BUIIAJKY,
KOJIY TTEeBHI BiJTHOCHHH HE OXOILTIOIOTHCS CIICIlialbHOK0 HOpMOro» (3aHiHa, 2010).

Came Tomy, Ha aymMky O.®. Uepnanuesa, cremiaipHa HOpMa oOMexye obcsr, che-
Py peryJroBaHHS 3arajibHOT HOPMH, POOUTH BUITYYCHHS 13 3araibHOi HOpMH. HasBHICTB
creliajJbHOI HOPMH BUMarae 0OMeXyBaJjlbHOT0 TIIyMa4eHHs 3arajbHoi Hopmu (UYepaan-
ues, 2003).

Sk Bxe Oylio BKazaHO BHILE, POBAKEHHS Ha MiACTaBi MO30BHOI 3adBU Ta 3asBU
B nopsaaky crarti 283 KAC Ykpainu chiBBiIHOCATH MiX COOOIO SIK POIOBE Ta BUIOBE
noHATTsA, T00TO crartst 283 KAC VYkpaiHu € creniaabHOI0 HOPMOKO, II0 BCTaHOBIIIOE
0COOITUBY TPOIICIYPY.

I sax HacHimoOK, Ha Hally AYMKY, KOHTPOJIIOIOUMNA OopraH 3000B’A3aHUN 00paTH Mpo-
necyanbHy (OpMy y BUIVISIII MIO30BHOT 3asiBU BUKIIIOYHO Y BUIIAJIKY 3BEPHEHHS JIO CYIY
1o3a MexaMu cTpokiB nepeadaueHux crarreto 283 KAC Ykpainu, y BUnaJKy 3asBjaeHHs
BHMOT, 110 He nepeadadeHi yactuHoo 1 crarti 283 KAC Ykpainn 4m y BUMAIKy HasB-
HOCTI CIIOpY IO Mpaso.

OxpiM moeo, nepenix no308HUX 8uMO2 T 9ac 3BEpPHEHHS Cy0’ €KTa BIIaJHUX TTOBHO-
BaXkeHb J10 cyny 3a crarrero 283 KAC Ykpainu, Ha Hal norisj, € 6e3aJbTepHaTUBHUM,
OCKIJIBKHM 3aKOHOJABEIlb HABOJUTh BHUEPITHUH CIIMCOK MPOIECYaIbHUX BUMOT, SSKUMHU
00MeXeHO 0COOMMBY IpoliecyalibHy (pOpMy y BUINIAI 3a51BH, 1110 € OKPEMHUM BHUIIaIKOM
TIO30BHOI 3a5BU.

4. BucHoBkHM

[Ipoanamni3yBaBIIN MOXIMBICTE JUCKPEIil KOHTPOJIIOIOUNX OPTaHiB i Yac 0OpaHHS
(hopMu 3BepHEHHS JI0 CY/y IIOA0 BUMOT, Iiependadenux crarrero 283 KAC Vkpainu, Mox-
Ha jaidTH sucrosky. Crartsa 283 KAC VYkpaiHu € creniaibHO HOPMOKO, IO BCTAHOBITIOE
MepestiK MO30BHUX BUMOT IiJ] Yac 3BEpHEHH] Cy0’€KTa BIIaJHUX TOBHOBAXEHB 10 CYIY 13
3as1B010. [lepernik Takux BUMOT € BUYEPITHUM, a OTXKe, He Tependayae anbTepHaTHBHUX
IiICTaB 3BEPHEHHS J0 CyAy KOHTPOIIOIOUHMH OpraHaMH Ha MiJICTaBi 3asBu. Bupiuryroun
MTUTaHHSA BUOOPY (OpMH 3BEpHEHHS JI0 CyAy, BAPTO KepyBaTHUCh PHHIMIIOM lex specialis,
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1 TOMy 110710 BUMOT, nependaueHux crarrero 283 KAC VkpaiHu, KOHTPOIIOIOUHUN OpraH
MIOBHHEH BUKOPUCTATHU TaKy (OpMy 3BEPHEHHSI JI0 CYI, SIK 3as1Ba B MEXKaX CTPOKIB Ta 3Tif-
HO 3 BHMoramu, mo nepenbadeni crarrero 283 KAC Ykpainu. BogHodac mporiecyaisHa
(hopMa y BUITIAAZI 1TO30BHOI 3asiBH Ma€ OyTH 00paHa KOHTPOIOIOYNM OPraHOM BHKITIOUHO
y BHIIQJIKY 3BEPHCHH:I JI0 CYIy 032 MEXaMH CTPOKiB, mependadenux crarrero 283 KAC
YKpaiHu, a came MicIs CIUTHBY 24 TOIUH i3 MOMEHTY BCTaHOBIICHHS OOCTaBHH, 1110 3yMOB-
JIFOIOTh 3BEPHEHHS JI0 CyIly, Y BUINAJIKY 3asBJIECHHS BUMOT, 1110 HE NepeadadeHi 4acTUHOO |
crarti 283 KAC VYkpainu 4u y BUMaJKy HassBHOCTI CIIOPY PO MPaBo.
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TO THE QUESTION OF THE TAX AUTHORITY’S DISCRETION
REGARDING THE RIGHT TO CHOOSE THE FORM OF APPEAL
TO A COURT
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The article analyzes the rules of material and procedural law regulating the right of the
tax authority to apply to the court. The author analyzes, in particular, Article 20 of the Tax
Code of Ukraine, which as a material rule, gives supervisory authorities powers in the form
of appeals to the court, but does not specify the procedural form of such appeal — with a
statement or a claim, or another procedural document.

At the same time, the author states that in the procedural rules, specification may take place. Thus,
the statement is a procedural form of the application of the supervisory authorities to the court in
the sense of Article 283 of the Code of Administrative Proceedings of Ukraine. At the same time,
Articles 159 (as a general rule) and 268 and 269 (which establish general requirements for certain
categories of urgent administrative cases, the kind of which is the case of appeals by the revenue
and collection bodies in the order of Article 283 of the Code of Administrative Proceedings of
Ukraine), stipulate that form of appeal to an administrative court is a claim.

Therefore, the purpose of the author’s research is to answer the question whether the tax
authority has the right to choose (discretion), in which order (in general or in a special
case stipulated by Article 283 of the Code of Administrative Proceedings of Ukraine) to
apply to the court to stop the expense transactions of the taxpayer in the accounts of the
taxpayer; to confirm the justification of administrative arrest of property of taxpayers, to
grant a permit for the repayment of the entire amount of tax debt at the expense of the prop-
erty of taxpayers that is in a tax pledge and on other grounds. The methodological basis
of the study was the systematic method of scientific knowledge used during the study of the
structure of the Code of Administrative Proceedings of Ukraine.

The study distinguishes the general procedure for proceedings and the special procedure
established by Article 283 of the Code of Administrative Proceedings of Ukraine in the
context of such a concept as “procedural form”.
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According to the author’s opinion the absence of the dispute about the right is a key com-
ponent that identifies the unique paradigm of «proceeding initiated by the bodies of income
and feesy in comparison with other urgent administrative cases, giving to this proceeding
the signs of preliminary judicial control over the tax authorities regarding the use of the
certain measures of administrative coercion towards taxpayers. The author concludes that
when deciding on the choice of the form of appeal to a court, it is necessary to be guided
by the principle of lex specialis. So, when deciding whether the tax authority has the right
to choose procedure (general or special) to apply to a court, it is necessary to proceed from
the fact that these procedures are the types of proceedings, and therefore Article 283 of the
Code of Administrative Proceedings of Ukraine is a special one and it’s application based
on the principle of lex specialis derogat lex generalis. Therefore, in relation to the require-
ments provided for in Article 283 of the Code of Administrative Proceedings of Ukraine,
the controlling authority must use such a form of appeal to a court as a statement within
the time limits and in accordance with the requirements provided for in Article 283 of the
Code of Administrative Proceedings of Ukraine.

Key words: administrative proceedings, proceedings, proceeding initiated by the bodies
of income and fees, dispute over the right, procedural form, discretion, suspension of ex-
penditures, confirmation of the justification of the administrative arrest of the taxpayer’s
property, granting permission to repay the entire amount of the tax debt at the expense of
the property of taxpayers that is in a tax pledge.
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VJIK 342.56

Bl «OCOBJINBUX BJIAAHUX NPABOBIAHOCUH»

A0 BCEOXOMJ1I0KO40ro NPABOBOIo 3AXUCTY CJTY)KBOBLIIB

B ADMIHICTPATUBHUX CYLAX HA NIACTABI HOPM OCHOBHOIO
3AKOHY: KOHCTUTYLIINHO-MPABOBI 3ACALM HIMELLbKOI'O NMPABA
MYBJIIYHOI CJIY)XBU'

YV cmammi posensoaemvca nonammsa ma ocHosu npasoeoeo cmamycy npoghecilinozo uu-
HosHuymea y Dedepamueniti Pecnyoniyi Himeuuuna. 3asumaueno, wjo Oas mMiyMayeHHs
3HAYEHHs Yb020 NOHAMMS HeOOXIOHO 36EPHYMU V8a2y HA me, Wo CAYAHCOOSYI-YUHOGHUKU €
HAUHAMUMU 0epAHCaABoI0 0cobamu, ki nepedysaioms i3 Helo 8 «0COOIUBUX NYONIUHO-NPABO-
B8UX CYHCOOBUX BIOHOCUHAX MA BIOHOCUHAX GIpHOCMI Oeporcasiy. [ncmumyyia npogecitino-
20 YUHOBHUYMBA NOBUHHA «8 IHmMepecax 3azany 3abesneuumu, wob ciyxicoOosyi na 3acadax
npaeosoi i mamepianbHoi He3aNeHCHOCMI 6UKOHY8anu nokaadeni Ha Hux OCHOBHUM 3aKO-
HOM 3A80AHHs MA, HE3BANCAIOYU HA NOTITMUYHI iepU 81A0OHUX CIMPYKMYp, 3abe3neuysanu Oi-
Anvuicme aominicmpayiiy. Haconowyemuocs na momy, wo GopmysanHs YuHOSHUYMEA MA€
0asHI0 MPAOUYIIO 8 HIMEYbKOMY KOHCIMUMYYIIHOMY ma aominicmpamusHomy npasi. Haeo-
oamwvces npukaaou 3 piwenb @edepanvrozo Koncmumyyitinoco cyoy wodo ocodrusocmetl
iHcmumyyii npoghecitino2o YUHOBHUYMEA.

Be6epmacmucs yeaza, wo 6 npasi npo nYyoniuHy cayiucOy — npasi 0epicaguux Ciayicoosyic —
OCHOBONONIOJCHI Npasa U 2aparmii npasooco 3axucmy He Oil0Mb NOBHICHIIO HeOOMEHCEHO
(y momy uucui 3 no3uyii’ icmopuuHo2o po3sumkKy). 3 02nsady Ha ye O0CAiONCYEMbC NUMAHHS
npo me, uu He nepebysac cayrcooseyb y Cmami «0CoONUBUX 8IAOHUX NPABOBIOHOCUHY HA 8I0-
N0GIOHO 0o HUNCUOMY PIBHT 3aXUCTY NOPIGHSHO 3 KHOPMATbHUMY» SPOMAOSIHUHOM. 3a3Haua-
€MBCS, WO 8 MEAHCAX KAACUUHO20 GYEHHA NPO 0epircasy ma YNpaeiinH Ha ye NUMAHHS 8ice
OY10 0ano 4imKy 8i0no6iob yepes UBCOCHHS (POPMYIU «OCOONUBUX GLAOHUX NPABOGIOHOCUNY,
Y MedHcax sIKUX OesKi NPUHYUNU NPABo60oT 0epicadU CHOCOBHO CYAHCO0BYI8 MAu Oismu auue
oomedceno. Haconowryemuocs na momy, wo nazéana popmyna 3anumanacs akmuyno nesane-
peuroro 0o 1970-x pp. — 0o moeo uacy, 0oku Pedepanvruti Koncmumyyitinuii cyo ne nokias
YboMY Kpail y CB0EMY PIULEHHI CIMOCOBHO GUKOHAHHI KPUMIHATbHUX NOKAPAHb. 36epmaemucs
yeaza Ha besnepeyny 8adCIUGICMb MAK020 KPOKY OJis NPA808O20 3aXUCHTY 6 2any3i npasa ny-
ONIYHOL CYoHCOU MAKOIHC 13 NO3UYTT AOMIHICIMPAMUBHO2O CYOOUUHCINEA.

Asemopom 30itichioembcs demanvhuil ananiz Hopvu Konemumyyii Hivewuurnu, wo cmocyemucs
YUHOBHUYMEA, a came cm. 33, siKa € 6a3068010 HOPMOTIO OJist NYONIYHOIL CydHcOU K Ha pieHi Pedepa-
muenoi Pecnyonixu Hivmeuuuna 3aeanom, max i Ha pisHi ii 3emens. Pobumbcst 6UCHOBOK, W0 Cydic-
606eyb, He36aNCAIOUU HA U020 OCOONUBUL CIMAMYC | «NPUYEMHICMbY 00 3a0e3neueHHsl 0epiHcas-
HO20 NOPAOKY, 3ANUUAEMbCA MAlidce 6e3 BUHAMKY HOCIEM OCHOBONONONCHUX NPAB, a MOMY MO4Ce
6 NoGHOMY 00CA31 Ma Ha NIOCcMasi npas, 2apanmosanux tiomy cm. 33 OCHOBHO20 3AKOHY, OCKaAp-
21CY8aMU 3a OONOMO2010 NO308Y 00 AOMIHICIPAMUSHUX CYOI8 Oii I BKAZIEKU C8020 POOOMOOABYsL.

Karuosi cioBa: mpaBo myOmiuHOl ciayx06u, npodeciiiHe UYMHOBHMLTBO, CIY>KOOBII,
«0CcOoONHBI BIIaJHI MPaBOBITHOCHHIY, OCHOBOIIOJIOXKHI IIpaBa, cy0’€KTUBHE MIPaBO, PIBHICTH
IpaB, rapaHTii IPaBOBOIO 3aXUCTY, aAMIHICTPAaTUBHUI Cy/.

! Nonoiznk nana bpokepa B po6odomy nepexiaai Himerbkoro ®oHy MbKHAPOJHOTO MTPaBO-
BOTO CITiIBPOOITHUIITBA.
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1. Beryn

3axXUCT OCHOBOITOJIOKHUX IMPaB, 3akpiruieHnx y Koncru-
Tyuii HiMmeuunHy, Ta KOHTPOJIB 3a iX AOTPUMAHHSIM i3 OOKy
aJIMIHICTPaTUBHUX CYIIB 3aBXKIU TiCHO TmOB’s3aHi. Came
TOMY aJMIHICTpaTHBHE CYJOUYMHCTBO HA3UBAIOTh «MOJOJ-
IIOK0 CECTPOIO» KOHCTUTYIIHHOTO cymounHcTBa. OOWIBI
rajy3i CpusiOTh JOTPUMAaHHIO ITpaB 0coOu B 11 BiTHOCHHAX
i3 JIEp)KaBOKO Ta € rapaHTaMH OOIISTHKH 3 OOKYy TpPaBOBOI
Jiep’KaByu TOro, 1o BuzHadueHUM y Koncturtynii HiMmeuunnn
OCHOBOIIOJIOKHUM TIpaBaM Oyrie 3a0e3rneueHo e(heKTUBHY pe-
Nape Bpoxeb, anisauip " 321.XI/ICT. OpHaK HACKUIBKH IUPOKO 11e nie. T?KO)K
2-p. MpeaugeHT y cdepi myomiuHoi ciyx0u? I siky poiib Ipy IbOMY BiJirpae
KomcTuTywuiiinoi nanarm camMe aJMiHiCTpaTUBHE CyIOYMHCTBO?
Ta Buioro 2. [Ipoeciiine YNHOBHUIITBO
aAMIHICTPaTMBHOro cyay Ilepexonsun A0 TIyMayeHHS LBOTO TIOHSTTS, Biapaszy
3emii Peiinnana-TpansL BapTO 3ayBaKUTH: CIY’KOOBI[i-UMHOBHUKH € HAHHATHMU JIep-
(Hime:nnia) KaBol 0co0amu, sKi mepeOyBaroTh i3 HEW B «OCOONMBUX
MyOIIYHO-TIPABOBHX CITY>KOOBUX BIJIHOCHHAX Ta BIIHOCHUHAX
BIPHOCTI JepkaBi» (Ipo OKpeMi (OpMHU IILOTO O0COOIUBOTO
CTaTyCy s TOBOPUTUMY Mi3Hime). DopMyBaHHS YHHOBHHIITBA
Ma€ JaBHIO TPAJUIiI0 B HIMEIbKOMY KOHCTUTYLIHHOMY Ta
aJIMiHICTpaTUBHOMY TipaBi. BoHa csrae 4aciB 3acHyBaHHS
Kaiizepiscrkoro peiixy (Deutsches Reich) 1871 p. (Kopomis-
ctBo Ilpyccis, Koponiscteo basapist Ta Benmuke repriorctso
bagen). Y Beiimapcsrkiit Koncturynii 1919 p. takox 3axpi-
TUTFOBAJIOCS TipodeciiiHe YMHOBHHUIITBO. Ha chOToIIHI BOHO 3
Mo3uIIi{ mpaBa Ma€e 0COOIMBE 3HAYCHHS, CYTh SIKOTO 5 i CIIPO-
Oyto mosicauTH. B OCHOBHOMY 3aKoHi 1ie BiJIoOpakeHO Ha-
cammepen y cr. 332

IHcTuTyis podeciiHOro YMHOBHMIITBA TOBWHHA (HE B
OCTaHHIO Yepry 3 OIVIsIly Ha BU3HAUEHHs, HajaHe Denepaib-
HUM KOHCTHUTYIIIMHUM CYZIOM) «B iHTEpecax 3araiy 3a0esre-
9uTH, 1100 CITy>KOOBIII Ha 3acajax MpaBOBOi W MarepialbHOI

=N

% Crarrs 33:
«1. KoxxHuii HimMels y Oyab-sIKiii 3eMii Mae piBHI IpaBa if 000B’SI3KM I'POMaASHUHA IePIKaBH.
2. KoxHull HiMelb 3rilHo 3 HOro NpuAaTHICTIO, 3A10HOCTAMU Ta npodeciiiHolo kBanidikaliero
Ma€ OJTHAKOBHH JOCTYI JI0 Oy/ib-sIKOT myOIIiYHOT mocaiu.
3. Peanizamis nmpaB rpoMaassHHHA Ta MOJITUYHUX IpaB, AOCTYI A0 MyOTIYHHUX MOCAM, a TaKOXK
HaOyTi Ha myOuiuHil cnyx01 paBa € He3aleXHUMU Bij BipocnoBinanHs. HikoMy He Moxe OyTu
3aro/IisiHa IIKO/A 3 OISy Ha HOT0 MPUHAJICKHICTB JI0 IEBHOTO BIpOCIIOBiIaHHS 00 CBITOIVISITY.
4. 3nificHeHHS BIaIHUX ITOBHOBAKCHbB, SIK NPABUIIO, JOPYUYA€EThCS K MOCTIHHE 3aBIaHHS CIIYX-
60BLAM IyOIiUHOI CIyXOH, sKi NepeOyBatoTh y MyOIiYHO-IIPABOBUX CIY>KOOBHUX BIJHOCHHAX i
BiJTHOCHHAX BIPHOCTI JIeprKaBi.
5. IIpaBo my6miuHOT CiryKOM Mae BPErylbOBYBAaTUCS Ta PO3BUBATHCSA 3 YPaXyBaHHAM TpaauLii-
HUX NpuHOuNiB npodeciiiHoro unHoBHULTBa» (mepexnan Himenbkoro @oHIy MiXHAPOIHOIO
MIPaBOBOT'O CITIBPOOITHHUIITBA).
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HE3aJIS)KHOCTI BUKOHYBAJIM IMOKIaieH] Ha HuX OCHOBHUM 3aKOHOM 3aBJIaHHS Ta, HE3Ba-
’KalOuM Ha MONITHYHI iTpH BIATHUX CTPYKTYp, 3a0e3NedyBaii AisUTbHICTD aAMIHICTpaLii»
(Pieroth, 2018). Lo igeto Oyno BigoOpaskeHO TAaKOXK B 1HIIOMY HOTo pilieHHi Bix 12 ueps-
Hs1 2018 p., y sixomy Denepansanii Konctutyniitauii cya He suime BU3HaB IOy CTHMICT
3a00POHHU CITyKOOBLISIM CTPAKyBaTH 3 MO3MLIT KOHCTUTYLIIHHOTO MpaBa, a i BU3HAB TaKy
3a00pOHY JIOLUTEHOO 3 OISy Ha OTpely «3abesneuyBary (pyHKIIOHAIBHY JIi€3/1aTHICTD
JeprkaBH B yceix Biaanux chepax» (BVerfG, 2016). 1o pedi, 0cOOMHBO LiKaBUM i, HAITEB-
HO, BAPTUM 3aHECEHHS JI0 MiAPYYHHKIB € (opMymoBanHs pimenHs denepansaoro Kon-
CTUTYLIIHOTO CyJy CTOCOBHO aHaJIi3y HUM CyZ0BOI IPAKTUKHU €BPOMNENHCHKOIO Cyy 3 IpaB
monuan (mani — €CILI), 30kpema mono mpasa Ha CTpaik myOniyHuX cirykOoBiiB. Ha
’KaJlb, CbOTO/IH1 32 OPAKOM Yacy 5l He Mat0 MOXJIMBOCTI OUIBII IETalbHO Ha LIbOMY 3YITHHH-
THCS. Y 3B’S3KY 13 IIIM 0OMEKYCsI JIUIIIE TIOCHIIAHHSAM Ha Te, 10 B [[bOMY PIllICHHI CYZIOM
MIEPEKOHIMBO Oy PO3CTABJIEHI BIJAMOBIAHI KPallki B MUTAaHHI NPO T€, HACKUIBKU CHUC-
TeMaTuaHO cyzoBa npaktuka €CIIJI mpoHuKae B HalliOHaJIbHE KOHCTHUTYIIHHE NPaBo Ta
SIKAI 00CST 1 BIUIMB MAIOTh BJIACHI HAI[IOHATIBHI ocoOmuBocTi i Tpamumii (B VerfG, 2016).

3. «Oco01uBI BJIaAHI NPaBOBITHOCHHI

YV npaBi myOni4HOT CITy>KOU — MpaBi JIepyKaBHUX CIIY>KOOBLIIB — OCHOBOIIOJIOXKHI Tpa-
Ba I TapaHTii MPaBOBOTO 3aXWCTy HE MIIOTHh IOBHICTIO HEOOMEXeHO (y TOMy YHCH 3
MO3MLI{ iICTOPUYHOTO PO3BUTKY). UK MOBHHEH «CIyra» Jep>KaBu MaTH MPaBO Ha MO30B
IPOTH CBOTO poOoTomaBIt? Un Moxe CiryKOOBeIb, SIK 1 Oyb-KUil IHIINI TPOMaISHUH,
MOCUJIATUCS HA CBOT OCHOBOIIOJIOXKHI MpaBa Mepes 1epaKaBoro, NepeOyBarouy «Ha CIIyXK-
61» B Hei? Un Moxe KOHTPOJb 13 OOKY aAMIHICTPaTUBHUX CyAiB OyTH NPH HOMY JEII0
oOMexxeHuM? SIKI10 KOPOTKO: uu He nepelyBae ciyx O00Bellb y CTaHi «0COOIMBUX BIaJI-
HUX TPaBOBITHOCHHY HA BiAIMOBITHO JACIIO HIKIOMY PiBHI 3aXHCTY MOPIBHSIHO 3 «HOP-
MaJIbHUM) IPOMaJTHUHOM?

Y Mexax KIIAaCHYHOTO BYCHHS MPO JIEPKaBy Ta YNPaBJIiHHS Ha 16 MUTAHHS BXe OyJI0
HaJIaHO YITKY BiJIMOBib. Tak, 3aCHOBHUK Cy4acHOT HIMEI[bKOT HAyK! aIMIHICTPATUBHOTO
npaBa Otto Maiiep me B 1895 p. po3BuHYB (opMyly «OCOOIUBUX BIAJIHUX NPABOBIJI-
HOCHH», y MeXax SKUX A€dKi IPUHLUIIHN IPAaBOBOI Aep:KaBU MaJil AisTH oOMexeHo. s
IIbOTO BiH CPOPMYIIIOBAB TPU OCHOBHI T'PYNH BUIA/KIB: a) BiTHOCHHH BiFICHKOBOCITYX-
OOBLIS Ta YUHOBHUKA 3 IEP’KaBOI0; 0) IIKIJIbHI BITHOCUHU; B) BIIHOCHHHU YB I3HEHUX 32
KpuMiHaNBHI paBonopymreHs (Meyer, 1895; Graf v. Kielmansegg, 2012). Tobto came
LI MalOTh 3a CIUJIbHE CTYKOOBLIi, MIKOJSAPL TA B’SI3H. ..

ITpaBoBa ¢opmyna «ocoONMHMBI BIagHI MPaBOBIAHOCHHM» 3aJMIIAiacs He3ameped-
HOIO TakoX y 4acu yuHHOCTI Beiimapcbkoi Koncturyiii. CBoto yuHHICTB 118 (hopMmyrna
30epirana, moku Penepansuuii KOHCTUTYIWHUHA Cy y pilleHHI CTOCOBHO BHKOHAHHS
KpUMiHAJIbHUX IOKapaHb NOKJIaB boMy kpail (BVerfG, 1972). 3 omsiny Ha Take pilleH-
HS JIMIIE TUTAaHHSIM Yacy Oyio 3°siCyBaHHS TOTO, KOJHU IIPpaBoBa (opMyna «0COOINBUX
BJIaJIHUX MPABOBIAHOCHUH» BTPATUTh CBOIO JiI0 LIOJ0 MIKUIBHUX BIJHOCHH 1 BITHOCHH
YUMHOBHUIITBA. AJDKE i/iess OOMEKEHHsI TIPABOBOTO PiBHS 3aXUCTY JIJISl TAKUX IPYI 0ci0
CHOTO/IHI HE BIANOBiAa€e 3acajaM JAEMOKPATHUYHOI MPaBOBOI JIEpyKaBH, 3aKpIIICHUM
B OcHOBHOMY 3akoHi. Uepe3 0COOIMBOCTI CBOTO CTAaTyCy BOHHM JICIIO 1HAKIIE MOXYTh
3iMicHIOBATH Iiei 3axucT (iHmmME 3acobamu). Tomy mpaBoBa (opMyina «0COOIUBUX
BJIaJIHUX NPaBOBITHOCUHY yxke ctana icTopieto (Graf v. Kielmansegg, 2012).
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Hampukian, 30Bcim HemonaBHo Oenepanbanii KOHCTUTYIWHNN Cy/l TIPUKHSB BaXK-
JIMBE PILIICHHS CTOCOBHO 3a00POHH CTPAMKiB ISl CITy>KOOBIIIB, OHAK HATOJIIOCHUB Y HBO-
My Ha TOMY, 10 CJIY>KOOBLISIM HAJIEKHUTh HEBIJl'€MHE KOHCTUTYLIHHE MPaBo Ha CBOOOLY
CTBOPEHHsI KoaJiLil, sk 1e nependadeHo B cr. 9 OcHoBHOro 3akoHy’. To6TO BOHM MO-
)KYTh OPTraHi30BYBaTHUCS, 30KpeMa, Y IpodeciiiHi CITJIKN Ta TAKAUM YHHOM 3aXHUIIATH CBOL
npasa (BVerfG, 2016). 3rogom s 1ie moBepHycs 70 I[bOT0 PillICHHS.

4. Ctartst 33 OCHOBHOIO 3aKOHY

OnHak Mo O03HAYAE TaKUH PO3BUTOK CIPHHHATTS CIy>KOOBHX BIIHOCHH AJIS TIpa-
BOBOIO 3aXMCTy B rajiy3i mpasa myOmiyHOi ciayxOu 3 Mmo3uuii aJMiHICTPaTUBHOIO CY-
nounHcTBa? [lo-nepiie, Te, 1110 3akpimieHa B 4. 4 cr. 19 OcHoOBHOro 3aKkoHy* rapaHris
MIPaBOBOTO 3aXHUCTy Ji€ TAaKOK y cdepi BITHOCHUH CIy)OOBIs 3 HOro podoTOAaBIEM,
TOOTO nepxkaBoro. OkpeMnii CiryKOOBeIlh MOXKE 1HIIIIOBATH MEPEBIPKY CYAOM 3aXOMiB i
BKa31BOK, K1 CTOCYIOTbCS HOro sik ocoOu. IIpote 1ie He 03Hauae, 110 BiH Ha0yBae MpaBo
ITHOpYBaTH OTPUMaHi HUM BKAa3iBKH, aJUKe BiH MiANAAAE IMiA Jif0 000B 3Ky BIPHOCTI.
3 iHI1110T0 OOKY, 11€ HE MM030aBIsie HOro MOXKIMBOCTI TOOWBATHCS MEPEBIPKH BiAMOBITHUX
3axO0/iB 1 BKa3iBOK y cyxi (y pasi moTpedu Ta, SIK IpaBHIO, 3TOA0M, ITi3HIIIE).

VY neransx 1e MOXKHa Kpallle MOSICHUTH Ta CTPYKTYpPYBAaTH, SIKIIO MpOaHalli3yBaTu LeH-
TpansHy HopMy Koncturynii HiMeuunHw, sika CTOCY€eThCSl YMHOBHHUIITBA, a came CT. 33 Oc-
HOBHOTO 3aKOHY (il TeKCT HaBezieHO BH1e). BoHa € 0a30BOI0 HOPMOIO /115 ITyOiYHOI CITyKOU
Ha piBHi 3araitom @eneparusHoi Pecryomiku Himewunna (nani — @PH) Ta Ha piBHI OKpeMuX
3emeJib. BoHa Takox € Ge3mnocepeJHbO JiF0U00 HOPMOKO KOHCTUTYLIHHOTO npasa (Hoffmann,
Faflbender, 2014). ITpoanaizyeMo KOXHY 13 YaCTHH IIi€] CTaTTi OUIBII AETATBHO.

Yacmuna 1 ct. 33 OCHOBHOTO 3aKOHY BiJirpae 0coOiMBy poJib, Xo4ya B Hil (Ha Bif-
MiHY Bil YOTHPHOX HACTYIHUX) HIIEThCs HE Oe3MmocepeIHhO PO MpaBa YMHOBHUIITBA, a
3arajioM IMpo NPaBoOBi BIIIHOCHHU Oy/Ib-SKOIO IpOMaJiiHUHA 3 JepKaBOI0. «3eMJICI0» B
po3yminHi 4. 1 cT. 33 OcHOBHOTO 3aKoHY € BCi 16 denepanbuux 3emens ®PH. 3 no3wuiii
MIPUHAJIEIKHOCTI IO MEBHOT 3eMJI1 11€ MOJIOKEHHS TaKOXK 3aKpIILIIOE ClieliabHy 3a00po-
Hy nuckpuminarii. OfHak, SK y)Ke 3a3Ha9agocs, IPsIMOTO 3B°SI3KY 3 MIPABOM ITyOIigHOL
CITyOU L5 YaCTHHA HE Ma€, TOMY MU OLTbIIE IO HEl HEe TIOBEPTaTUMEMOCh.

Ha Bigminy Bin momepenaboi HOpMU, yacmuna 2 ¢T. 33 OCHOBHOTO 3aKOHY Ma€ ISt
npasa MmyOIiYHO CITy»KOU OCHOBOIIOJIOXKHE 3HAYCHHs. BoHa MICTUTB (X0U 1 HE po3TaIio-

* Crarrsa 9:

1. Yei HIMLI MalOTh IIPaBO YTBOPIOBATU CIILIKU i TOBApUCTBA.

2. 3a00pOHSIOTHCS 00’ € IHAHHS, LIJ1 UM JISUTLHICTD SIKMX CYIepeuaTbh KpUMIHAIbHOMY 3aKOHO/IaB-
CTBY a00 CIIpsIMOBaHi NIPOTH KOHCTUTYIIMHOIO Ja1y Y NPOTH i€l MOPO3yMiHHS MiX HAPOLAMH.
3. IIpaBo cTBOproBaTy 00’€IHAHHS Al OXOPOHU a00 IOJIIIIEHHS YMOB IIpali Ta €eKOHOMIUHHX
YMOB rapaHTy€eThCsl KOKHOMY 1 JUIst BCiX mpodeciit. JJoMOBICHOCTI, 1110 MatOTh Ha METI OOMEKUTH
Iie IpaBo a0 YCKIAAHUTH HOTo peaizalilo, € HelIHCHUMH, a CIIPAMOBAHI Ha 1€ 3aX0AM — MPo-
THU3aKOHHUMH. 3axo/u, nependaveHi B ¢T. 12a, y 4. 4. 2 ta 3 ¢1. 35, y u. 4 c1. §7a Ta B CcT. 91, He
MOXYTh OyTH CIIPSIMOBaHI MIPOTH BUCTYIIB TPYASIIHX, 1[0 IIPOBOJSTHCS 3a3HAYCHHUMH B pEUcHHI |
00’€IHAHHIMU 3 METOIO0 OXOPOHH 200 MOJIINIIEHHS YMOB IIpalli Ta eKOHOMIYHHX YMOBY (TIepeKiIaz
Himenpkoro ®@oHy MIXKHAPOIHOIO IPABOBOIO CIIBPOOITHUIITBA).

* «Y pasi mopyieHHs TpaBa OyIb-1K0i 0COOHM MyOIiUHOIO BIAIO0 iff HAJEKHUTH MPaBO Ha
3BEPHEHHS 10 CyAy. SIKIO He BCTAaHOBJIEHA 1HIIA MiACYIHICTB, JIi€ 3araJIbHUI NOPAIO0K 3BEPHEHHS
1o cyny. Lle He crocyerbest peuenss 2 4. 2 ct. 10» (nepexnan Himenpkoro @oHay Mi>KHApOAHOTO
MIPaBOBOT'O CITIBPOOITHHUIITBA).
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BaHa B po3111i OCHOBHOTO 3aKOHY, SIKUI Oe31ocepeHbO IPUCBIUYEHUI TpaBaM) OCHOBO-
TMIOJIOKHE MPABO Ha PIBHICTb, SKE 3aXUINAE IHTEPECH KaHIUIATIB («KOXKHHIA HIMEIIb ) TTi]T
Yyac KOHKYpCY Ha 3aiHATTA myOniuHol mocaau. BonHouac 4. 2 ¢T. 33 OCHOBHOIO 3aKOHY
3axuIae myOniyHuil iHTepec TaKUM YHHOM, 100 «Imocaa y cdepi myOmiuHoi ciyxou
obiiimarnu Harikparii». TooTo 3a ii JomoMororo Mae Oyt 3abe3neueHuit «Bindip HalKpa-
mmx». Y Takui croci0 11e 0CHOBOIOJIOXKHE MPAaBO CIYTye 3a0e3MeYeHHI0 TIOTPUMAaHHS
NPUHIINAITY OLIHKU Iif CIy>KOO0BII 32 HOro mMpogeciftHuME SKOCTSIMU, TOOTO 3a0e3me-
YEeHHIO (PyHKIIOHAJIBHOCTI Ta mpodeciiHocTi myomiyHoi ciayx0u. Kpurepismu Marots
OyTH BHKIIOUHO «IPUAATHICTEY, «3MIOHICTBY 1 «IIpodeciiiHa KBai(piKamisny:

—  HIPUAATHICTB» Y By3bKOMY PO3yMiHHI BKJIFOYa€ B ceOe Hacamrepel 0COOUCTICHI
SKOCTI Ta SIKOCTI XapaKTepy KaHIuaaTa;

—  «3a10HICTHY Tependadae HacaMIiepe]] Te, MO KaHAUJIaT Ma€ BiAOBIIHUN XHUCT,
3arajbHi 3HAHHS, )KUTTEBUN JIOCBIJ 1 3arajibHy OCBITY;

— «mpodeciiina kBamiikaris» o3Hadae GaxoBi 3HAHHSA, (PAaXOBi CIPOMOXKHOCTI Ta
JIOCBiJ y bomy (haxy (a0o, BIAMOBITHO, HA TIOCA/I).

«PiBHHUI mocTym» y po3yMmiHHI 4. 2 cT. 33 OCHOBHOTO 3aKOHY JIi€ HE JIUIIE ITiJ J9ac
MEPLIOro MpHU3HAYeHHA Ha MyOniyHy mocagxy. Hum OXOIUIIOIOThCA TakoXK MOAajbIi
kap’epHi migBumeHHs. Too6To cdepa 3acTOCYBaHHS IIi€i HOPMH € JTyXKe IMINPOKOIO 1 BCe-
OXOILIIOHYOIO.

TakuMm ke MUPOKUM 1 BCEOXOILTFOIOUNM € 11 3HAUSHHSI IS Cy/IOBOT IPAKTUKHU aIMiHi-
CTPAaTUBHUX CyHiB. Y LIEHTPI yBaru IiJ] 4ac nepeBipku 3 00Ky aaMiHICTPAaTUBHOTO CYIY,
SIK IPABUJIO, CTOITh KPUTEPIX NiSTBHOCTI HA BIINOBIAHOMY (haxoBOMY piBHI. Bupimains-
HUMH I1i]1 4ac Bi10OpY KaH/u1aTa MatoTh OyTH JIMIIE TaKi JIaHi, [0 CTOCYIOThCS MOPSIIKY
fioro niif, a He IEBHI MipKyBaHHS, [II0 HE CTOCYIOTHCS CTIPaBH Oe3nocepeiHbo. OcoOnuBy
POJIb 11€ BiAIrpae Mij yac Tak 3BaHUX «IIPOBAKEHB 13 PO3MIIALY CIOPIB MY KOHKYpEH-
TaMu (TOOTO KOJIM KaHIHJIAT, SIKOTO He BiiOpalIu I Yac KOHKYPCY, MOJIa€ 0308 MPOTH
MOTEHLIIHOTr0 POOOTONABLIS 3 METOIO MONIEPEAUTH ITPU3HAYCHHS Ha MOCaay BiliOpaHoro
KaHauara (KOHKYpPEHTa) Ta, 3a MO3UTHBHOTO BUPILICHHS CIIOpY, JTOOUTHCS BIACHOTO
MIPU3HAYEHHS — TOOTO BUHUKAE Taka cO01 «CUTYyallisl TPUKYTHHUKAY).

Came TOMy Ti IPOLIEAYPH, SKi B YCTaHOBI MPUCBSIUESHI OIHII JisITBHOCTI CITYKOOBIIIB
(a Takox iX MPUAATHOCTI i 3110HOCTEN), € Tyke (POopMaTi30BaHUMH Ta IPOHU3AHUMH BH-
3HAYCHHSIMH 3 MPAKTUKH aIMIHICTPaTHBHUX CyNiB. AIMIHICTPAaTHBHI CyIH MEPEBIpSIOTH
HAcaMIepes| JOTPUMAHHS 1uX GopMaIbHOCTEI i mporeyp podotonasuemM. Muerscs, Ha-
TPUKJIAJ, TIPO BIATIOBIAb HA TaKi MUTAHHS: YK B IPABOMIpHHI CIIOCIO 3MiCHIOBAIOCS TaKe
ouiHtoBaHHA? Yu 3aiiicHIOBaa Take OLIHIOBaHHS CIPaBi KOMIIETeHTHA ocoba? Sk mm-
POKO BpaxoByBajacsi MPH LbOMY JisUTbHICTH CITY>KOOBIIS 3araiiomM? Un 3acTOCOBYBaTUCS
JI0 BCiX CITy»KOOBIIB BIATIOBIAHOI chepy MisSUTBHOCTI ONHAKOBI 3aco0u ouiHroBaHHs? [Tpu-
KJIaJaMH MipKyBaHb, 1[0 HE CTOCYIOTHCS CIIPaBH, Y TAKOMY pa3i MOXYTb OyTH Kap €pHE
3pOCTaHHS 3 OISy Ha MaPTIHHO-TMOMITHYHI yriogo0aHHs (TaK 3BaHUI OCAI0BUIT ATPO-
HaX), BUMaraHHsI JIMIIIE TIEBHOTO TOKyMEHTA MPO OCBITY, SKWil B3araii He NOTPiOHMIA st
OakaHOT KaHAKWAATOM MOCAM, HAJJAHHS MepeBar MELIKaHLAM JIMILIE IeBHOT rpoMaan (abo
MIEBHOI 3eMJTi — ITPU IOMY B)XX€ MO)Ke OyTH 3a1isiHa TakoX 4. 1 ¢T. 33 OCHOBHOTO 3aKOHY).

o peui, Taki NpoBa/KeHHs B aJAMIHICTPAaTUBHUX CyAax MPOBOIATHCS, SK MPaBUIIO,
MaiKe BHKIJIIOYHO Y BUIVISII IPUCKOPEHOTO MPOBA/KEHHS i3 3a0€3MeYeHHS IPAaBOBOTO
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3axucty. Jlo TOro >x BOHM MarOTh 3/IHCHIOBATUCh Yy NPUCKOPEHOMY IMOPSAAKY TAKOXK 3
OISy Ha Te, IIO JIepkaBa TaK caMO Mae€ 3alliKaBJICHICTh Y TOMY, 100 BaKaHTHA Mocaia
OyJa 3aiiHATa B HAMKOPOTIIMIA Yac 13 METOI0 3a0e3MeUeHHsI HaJeKHOTO BUKOHAHHS JIep-
JKaBHUX 3aBJIaHb.

Yacmuna 3 c1. 33 OCHOBHOIO 3aKOHY CHPSMOBAaHA Ha KOHKPETH3ALiIO TOJIO0KEHb,
3aKpimieHnx y 4. 4. 1 Ta 2. BoHa TakoX MICTUTH OCHOBOIIOJIOXKHE ITPABO Ha PIiBHICTB.
VY nepiiomy pedenHi 4. 3 (aeTbes came npo myOosiuHy ciyxO0y) BCTaHOBIIIOEThCS 3a00-
POHa AMCKpUMIHAIIT 3 peNirifHUX MiJICTaB, SKa Ji€ Ui BCiel cepu myOmiuHoT CiryKOu.
Hpyre pedeHHs 4. 3 NOBHICTIO 3a00pOHs€ TUCKPUMIHALIIO HA MiJCTaBl peNiriiHuX me-
PEeKOHaHb i cBiTOTNIAAY. Lle 0CHOBOMONIOXKHE MPaBO HE JIMIIE Ma€ 3HAYCHHS [UIs TapaHTil
JOCTYIy J10 IyOIiuHOT Ooca I Ta Mij 4ac Kap’ €pHOTO 3pOCTaHHS, a i BIUTUBAE HA XapaK-
TEep CIyXKOOBUX BiTHOCHH 3arajioM.

Hasenemo npukinan: po6oTonaBerb 3a00pOHSIE BAUTEIBII, sIKa CIIOBITy€e MyCyTbMaH-
CTBO, HOCHTH XyCTKY Ha TOJIOBI (110, SIK BiJIOMO, 0OOB’S3KOBO Mepea0a4aeThCst IS My-
CYJIbBMaHOK peJiri€ro). 3anepeuyrou IpoTH Takoi BKa3iBKH 11 poOOTONaBLs, yUUTeNlbKa
Moke rmocwiatucs (y Mo30Bi JI0 aJMiHICTPATUBHOTO CY/y) Ha OCHOBOTIOJIOJKHE IPABO,
nependavene 4. 3 c¢t. 33 OCHOBHOTO 3aKOHY, 1 JOJATKOBO HA CBOOOIY PEJIirii 3rigHo i3
4. 4. 1 Ta 2 ct. 4 OcHOBHOTO 3aKoHY. OJHAaK TaKy il MPaBOBY MO3HIII0 HEOOXIJTHO I1O-
PIBHIOBATH y CBOIO Yepry 3 MPaBoM OaThKIB Ha BUXOBaHHSA HiTeH (4. 2 cT. 6 OCHOBHOTO
3aKOHY) Ta 3 TaK 3BaHOIO «HETaTHMBHOIO» CBOOOOIO PENirii MKOIAPIB, IO TaKOXK II0-
ctae i3 4. 4. 1 Ta 2 ¢1. 4 OCHOBHOTrO 3aKOHY (TOOTO 1X CBOOOJO BiJ TOTO, 1100 BH-
MYIICHO MaTH CIIPaBY 3 IEBHUMH PEJITIHHAMH CHMBOJIAMH B MEKaX HIKUIBHUX BiHO-
cuH). Jlo 1bOro /10/1at0ThCSI TAKOXK 00OB’SI30K JIep:KaBU 3a0e3rnedyBaTu HEUTPAIBHICTh
y peTiriiHuX cripaBax i HasBHICTH MyONIYHOTO iHTEpecy Ha 3a0e3NeUCHHS HAJIEeKHOTO
(GYHKIIOHYBaHHS MIKUTBHOT ramy3i (CHOKiH y MmIKojax). SIKIo MOpsIoK 3BEPHEHHS 10
aZIMIHICTPaTHBHUX CyNiB OyB BHUEPIAHUI YUUTEIBKOIO, TO BOHA MOXKE 3PEIITOIO MOfa-
TH KOHCTUTYLIHHY ckapry. ®eaepanbuuii Koncturyuiiinuit cyn (Apyruii cenar) y ioro
MIePIIOMY PIIIeHH] MO0 HOCIHHS XyCTKH /Ui MycynbMaH y 2003 p. 3a3Ha4MB, 110 IS
TaKoi «3a00pPOHHU XyCTKI» (3 OISy Ha ii IHTEHCHBHE BTPYYaHHs B OCHOBOIIOJIOXHI Ipa-
Ba) MOTPiOHA 3aKOHOJ[aBYa OCHOBA (IIPHUHITUN 3acTepexeHHs 3akoHoM) (BVerfG, 2003;
Ipsen, 2003). Tomy Ha TO# Yac KOHCTUTYIIHHY CKapry OyJ0 3aJI0BOJICHO.

B iHmi# cxoxiit cripapi, KoM BiJMOBIIHA 3aKOHOJaBYa OCHOBA BXke Oyia 3abesre-
yeHa 3 Ooky 3akoHopaBus, Penepansuuit Koncturyuiiinuii cyn (uporo pasy Ileprriii
CCHAT) BUPIIINB, II0 «3a00pOHA XyCTKI BBAKATUMETHCSI IIPOMIOPILIIHHIM 3aX0/J0M JIIIIE
B TOMY Pa3i, KIIO 11 HOCIHHS MOPYIIYE CMOKIN Yy IKOM. SKI0 B KOHKPETHOMY BHIIAKY
IIe HE TaK, TOOTO MEeBHUH KOHKPETHHH KOH(QIIKT i3 OTO MPHUBOAY BiACYTHil, TO po-
0oTomaBelb 3arajJoM Mae OyTH TOJEpaHTHUM A0 HOCiHHS XycTku (BVerfG, 2015). Le
pimenss Oymno npuitaare B 2015 p. Ta BUKJINKAIO YMMaI0 KPUTHYHHUX 3ayBaxkeHb (Neue
Juristische Wochenschrift, 2015; Enzensperger, 2015; Stiier, Schwabe, Stiier, 2015).

BusnaueHi cynoMm y npoMy pilleHHI IPUHINANN OyiIH Mi3HIIIE 3aCTOCOBaHI B pi-
meHHi BinnosinHoi Konerii cyny Big 2016 p. B cipaBi BUXOBAaTEIbKH JUTAYOTO J0-
mkipHOTO 3aKkiany (BVerfG, 2016). 3anumaeTscs TuIe MOYEKaTH, 91 30€peKeThCs
g IpakTUKa caMe B TakoMy BUIIIANL, amke HUHI DenepanbHuM KoHcTUTyHiHHUM
CYZIOM PO3TIIAIAETHCS crpaBa (IbOTO pa3y 3HOBY Jpyrum ceHatom), y sKiil imeThcs
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po Taky 3a00pOHY L1010 NPAKTUKAHTKU-IOPUCTA, sIKa Mij yac i ydacTi y BiAMOBIiJ-
Hiif OCBITHIHM MpaKTHII B Cy/li Maja HaMip HOCUTH Ha I'OJIOBI XyCTHHKY, TepeOyBaroun
Ha CYIJIBCHKil J1aBi ab0 X BHUCTYNAIO4YU B CyIOBOMY 3aciJaHHI BiJ iMEHI CTOPOHHU
00BHHYBaueHHS. SIKII0 KOPOTKO, TO HAETHCS PO T€, UM MOXKINBA B OiIliHHOMY O11sI-
31 Taka KOMO1HaLid, IK CyAA1BCbKa MaHTis Ta MyCyJIbMaHCbKa XyCTKa Ha rojiosi (abo
B3araji AKiCh pPeNiriiHi CUMBOIH). Y OyIb-sSKOMY pa3i Ha Iie PilIeHHs BCi OUiKyIOTh
i3 HeabusakuM iHTepecoM. Jlo pedi, KIOMOTaHHS MPAaKTHKAHTKU-IOPHCTAa IPOBECTH
npUCKOpeHnH po3rsa cupasu DenepanbHnit KoHCTHTYIiHHUI Cyn yXe BiIXHIUB
(BVerfG, 2017; Muckel, 2017; Reus, Miihlhausen, 2017). S cnoaiBatochk, 10 s
chepu IisUTBHOCTI OpraHiB IOCTHUIIIT MIOHAWMEHIIIE TIITUMYTh 1HII MiIXOAH. YXBalia
3a IOJJaHUM KJIOIIOTAHHSM 3ajUIIa€ MEeBHI Haii.

3po3ymisio, Mo JUIsS IUX «CIPaB MPO XYCTKY» MOPsJ 13 BU3HAUEHHSIM BiJIIOBIIHO-
ro MpaBoBOro Macmrady (y BUMAIKy NPAaKTHKAaHTKH-IOPUCTA IIE TOAAETHCS 11 OCHOBO-
MOJIOKHE TIPaBO Ha cBoOOmy mpodecii y BUDIAAI OTpUMaHHsI BiNOBiIHOT ocBiTH (4. 1
cT. 12 OCHOBHOTIO 3aKOHY)) CIIUJIBHUM € TaKOX Te, L0 CIIOYaTKy PIlIeHHS MaJld puiimMa-
TH aMIHICTPAaTHBHI CyaH, 1 JIMIIE MOTIM — Maibke OJlHE 3a IHIIUM — MaB BHUPIIIyBaTH
Oenepanbauii Konctutyuiitnuii cyn. OnHak KOHCTUTYLIHHO-TIPaBOBI EPeIyMOBH (151
azMiHicTpaTuBHUX cyaiB 1 denepanbHoro KoHCTUTYHIHHOTO Cymy) € 3HAYHOK Miporo
onHakoBuMH. CyclijibHe 3HAYEHHS Ta HACHIJIKA TaKUX CYIOBUX PILIEHb TAKOXK € HaJ-
3BUYAITHO BaXKJIIMBUMH.

Yacmuna 4 ct. 33 OCHOBHOTO 3aKOHY BCTaHOBIIIOE TaK 3BaHE (DYHKI[IOHAIBHE 3acTe-
peKeHHs I CiryKOoBIiB. BOHO 03Hauae, 1m0 crpaBa BUKOHAHHS MyOJiYHUX 3aBIAHb
Mae J0pydaTHcs CIyKOOBLSIM, a HE MPUBATHUM 0co0aM uu ocolam, 3 SIKUMH JeprKaBa
yKJIaja JUIIe MPUBAaTHOMPABOBY TPYAOBY yroay. st 3mifiCHEHHS BIaJHHUX IOBHOBA-
JKCHb, K MIPABUIIO, MAIOTh BUKOPHCTOBYBATUCS MPOQECiliHi CITyKOOBIII.

3rigHo i3 cymoBOIO MpakTHKo0 PenepansHoro KoHCTHTYIIIHOTO Cyay 1€ CTOCYETh-
¢, OKpiM 30poifHMX cuil 1 momiuii (TyT e ogHo3Ha4yHO — JI. b.), Hacammepes 1HIINX
OpTaHiB JeprKaBH i3 3a0€3MCUCHHS MPABOIOPSIIKY, MOAATKOBOI aJAMiHICTparii, AUILIO-
MAaTUYHOI CITY>KOU, a TAKOXK OpPTaHiB YIPaBIiHHI, SIKi YIOBHOBA)KEHI Ha PO3pOOIICHHS 1
NPUIHATTS IPaBOBUX aKTiB, 320€3MI€UEHHS IX BUKOHAHHS Ta 3/IHCHEHHS BIaAHUX (PyHK-
it y chepi HamsiIy.

e omHe morMaTH4HE 3acTepeXeHHS: 4. 4 cT. 33 OCHOBHOTO 3aKOHY HE Iependavae
(sIx BUAHO), HA BiIMIHY Bif 4. 4. 1-3, cy0’€KTHBHE IpaBO OKPEMOi OCOOH, a € came
HOPMOIO TaK 3BaHOTO CIIPSIMOBAHOTO Ha BIOPSAKYBaHHS OpraHi3amii nep:kaBu mpasa.
Tomy 3rajane Buie GyHKIIOHATBHE 3aCTEPEIKCHHS HE MOYKHA Pealli3yBaTh ULIXOM 130-
JHOBAHOTO OCKAP>KEHHS Hi IIUISIXOM 3BEPHEHHS /10 aAMIHICTPATHBHUX CYIiB, Hi IIJISIXOM
MOJaHHA KOHCTUTYLIHHOT ckapru 10 ®enepanbHoro KoncturyiiitHoro cyamy.

3 iHmoro 00Ky, Oro HE MOXXHA BBaXKaTH 30BCIM HEBaXKJIMBUM JIJIi KOHKPETHOI
ocobu, npasa Kol 3ayinaroTbes. Hanpuknan, y Mexax nepeBipKd 1HILOT MPaBOBOi
JMCIIO3UIIIT (3aranbHol cBoOoau Aiil y 4. 1 c1. 2 OCHOBHOTO 3aKOHY) (DyHKIIIOHAIb-
He 3acTepexeHHs 4. 4 ¢T. 33 OCHOBHOIO 3aKOHY BCE-TaKW MOXKE BiJirpaBaTH IEB-
HYy poib. 30kpema, Denepanbauii KoHCTUTYIHHUE Cy/ crielliallbHO HAroJOCUB Ha
TOMY, 110 4. 4 cT. 33 OCHOBHOIO 3aKOHY CIIYI'y€ «3aXHUCTy IPOMaJHHHA, SKOTO 3a-
YinarTh BIAMOBIAHI A1l 3 BUKOHAHHS BiajHuX 3aBnanb» (BVerfG, 2012). Tomy BiH
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MO>XK€ IOCUJIATHCS Ha Te (3BICHO, 1 B aIMIHICTPaTUBHUX CyJax), IO BiJAOBIAHE BTPY-
YaHHS B HOr0 OCHOBOIIOJIOKHI ITpaBa HE MOKe OyTH BHIIpaBAaHE B pa3i MOPYIICHHS
TakuMu AiAMU 4. 4 cT. 33 OCHOBHOTO 3aKOHY (HaNpuKIIaJ, YIPaBIiHHS B’ I3HULEIO
3MIHCHIOETHCS TMPUBATHOIO CITY>K0010 O€3MeKH, AcepkaBa JIMIIC OPEHIY€E TaM Kame-
pHY — BiJIBEpTO HEKOHCTUTYL1I{HE CTAHOBHUILE).

Yacmuna 5 c1. 33 OCHOBHOTO 3aKOHY MICTHThH IIEHTPaJbHY HOPMY HIMEIIBKOTO
npasa my6miunoi cayx6u (Hebeler, 2014). Ti cTpykTypa He BUMIAma€ HAATO NPOCTOIO.
[To-neprre, 06’ €eKTHBHO 3a0€3MEUYETHCS ICHYBaHHS MPOQECIiTHOr0 YNHOBHUITBA (TaK
3BaHa IHCTUTYIIIHA TapaHTis npodeciiHoro ynHOBHUITBA). [10-1pyre, BOHA 3aCHOBYE
came cy0’€KTHBHE MPaBO OKPEMOTO CITy>KOOBIS B TOMY pasi, SIKIIO MEBHUN TPaJMIIiN-
HUIl npuHOUN 1i€i cdhepu 3adinarume ioro ocoducre mpaBoBe craHoBuiie. TooTo 4. 5
cT. 33 OCHOBHOI'O 3aKOHY 3aKpIIUIIOE «IIPaBO, SKE MPHUPIBHIOETHCS O OCHOBOIIOJIOXK-
HUX TpaBy. Lle He B OCTaHHIO Yepry Mae O3HayaTH, WO TPAAULIHHI NIPUHIUIH MOXKHA
OCKap)KyBaTH 3a JIOIOMOTOIO IT030BY B aIMIHICTPAaTUBHUX CyAax (1 32 JOMIOMOTO0 KOH-
CTUTYLiHOI ckapru 10 ®enepanbHoro KoHCTUTYLiHHOTO Cyny).

OiHaK SIKUMH € 1Ii «TPaJMIiiHI TPUHIUIKY B po3yMiHHI 4. 5 ¢T. 33 OCHOBHOTO 3a-
kxoHy? Ilin HUMM po3yMiIOThCs Hacamniepea (B ycTaleHii cynoBiii npakruui denepaib-
Horo KoHCTHTYIiHOTO Ccymy) Ti IPHHIUIH, SKi «B 3araJlbHOMY IIJIaHi a00 MepeBakHO
BIIPOAOBX TPUBAJIOTO 4Yacy (L0 MPUBOAMUTH 10 (OopMyBaHHs Tpaiuiii) Oylu BU3HAHI
K 00OB’SI3KOBI Ta JOTPUMYBAJIWCS IOHalMeHIne e 3a BeliMapcbkoi KoHcTHTYIIIT
(BVerfG, 2018). SIkuo KOpoTKO, TO MOKHA KOHCTaTyBaTH, 110 KOHKPETHUW MPHHLIUI
Mae OyTu pyHmameHTansHuM 1 Tpaauiiitaum (Hebeler, 2014). O6uasi mepeayMoBH 11o-
BHUHHI OyTH HasiBHUMHU KyMYJISITUBHO.

3TiHO i3 UM HaHBAXKIMBIIIMMHU NPUHIIMIIAMH € TaKi:

—  3arajJpHUiIl 000B 130K BIpHOCTI CITy>K00BIIS AepkaBi. ToOTO ciry>xO00Benb HacaM-
repe/] MOBHHEH CIIY)KUTH HEYIIEPE/DKEHO ¥ TOMITUYHO HEHTPabHO, HEMIIKYITHO Ta He
y BJIaCHUX 1HTepecax. BiH Mae MOBHICTIO Bi1aBaTUCS CIPaBi CIYKiHHS 3 TOKJIaJaHHIM
yCiX 0COOMCTHX 3yCWJIb Ha KOPUCTh poOOTOmaBIs (i 32 MeXaMu CIyXOH Takoxk). Bin
Ma€ CIYXHSHO CTaBUTHCH JIO CIy’)KOOBHUX BKa3iBOK, 30KpeMa i J0 MPOTUIIPaBHHUX. YCi-
€10 CBOEIO MTOBE/IHKOIO BiH ITOBHHCH 3aCBiIYyBaTH CBOIO BiJJIaHICTh pecIryOlikKaHCEKUM
JEeMOKpaTUYHUM 3acajiaM, BU3HauyeHUM B OcHOBHOMY 3akoHi. CiyxOoBeupb mMae OyTu
MOMIPHUM 1 CTPUMaHNM Y HONITHUHIN KpUTHII AepxkaBu. OOO0B 30K IOMIPHOCTI MOXe
CTOCYBaTHCs Horo MaHepu Busararucs Toio. [Ipukian — goBre Bosoccst abo TaTyrOBaH-
HS B OMIIEHCHEKNX 200 CiTy>KOOBIIIB OpraHiB i3 BUKOHAHHS MOKapaHb (Ha HAIIy JTyMKY,
JUCKYCIiiHE MUTaHHS);

— 3a0o0poHa CTpaiiKiB sSK 0COOIMBUI MTPOSB 3araIbHOTO 000B’SI3KY BIpHOCTI (3T1IHO
3 pimienHsamM @exnepanbHoro Koncturyuiiinoro cyny Bin 12 uepsus 2018 p. aie Takox
010 BUUTENIB 1 cITyKOOBIIIB, SKi HE 31MCHIOIOTh BiIaHI QyHKIIIT);

— 000B’s130K TYypOOTH 3 O0KY poOOTOABIIs (BiH KOPECIOHAYE 3 TUM, IO CIIYX-
OOBeIb TOBUHEH «ITOBHICTIO 0COOMCTO BijgaBaTucs» ciayKiHHI0). O00B’ 130K TypOO-
THU TPOSIBIIIETHCS HacaMIepe ] y Iii NpHHIUIY 3a0€3IeUeHHs CITy>KOOBIIO MTOBHOTO
yTpUMaHHS. 3TiTHO 3 HUM poOOTOAaBeIh MOBUHEH TypOyBaTHCS PO 3a0e3MeUeHHS
ciyk00BII0 Ta #oro cimM’i (!) IPUUHATHOTO XUTTEBOTO YTPHMAHHS, HABIThH IMiCIs
CMepTi ciTy>KO00BIISI. 30KpeMa, MPH I[bOMY HIAETHCS MPO MPUHHATHUI PiBEHb OKIALY
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(«ommaTtuy). I xoua mij yac BUKOHAHHSI [IbOTO 000B’ 13Ky POOOTOIaBII0 BU3HAYAOTh-
Cs1 IOCUTH IUPOKI MEXi JUISl pO3CY/Ly, BiH IPH 1IbOMY ITiAMTAIA€ il 10 BiIMOBITHUX
Mex. OgHak 000B’s130K TypOOTH HalyBae MoOAaNbIIMX MIUPOKUX Mex. Hampukian,
poOoTonaBens NOBHHEH MiATPUMYBATH CIIYXKOOBIIS B Kap’ €pHOMY 3pOCTaHHI, 3aXH-
[IaTH HOTO BiJ HEMPAaBOMIPHHUX HapikaHb TPETiX 0Ci0, HE TaHBOUTH ioro 0e3 HasB-
HUX CIPaBEMJIMBHUX MiJCTAaB MUISXOM IT/IIaBaHHS KPUTHUIlI MIOJ0 BUKOHAHHS HOTO
cimy)x00BUX 000B’sI3KiB, HaJaBaTH 3a MOTPEOU NOAATKOBY MIATPUMKY B pas3i XBOPO-
0u, moTpeOu B OIS, BUTIAJIKIB HAPOJKEHHS YU CMEPTI, 3a1iIF0BAaTH HOTO 3TigHO 13
3aiiMaHOI0 MOCAa 010 Ta 00OB’ I3KaMU TOILO;

— mpuHOUO foBigHOro nmpusHadeHHs (BVerfG, 2018), To6TO HEMOXKIUBICTH 3BTb-
HeHus (!).

Jis aMiHICTPaTUBHUX CY/IB 1€ O3HAYa€ HacaMIepesa Te, 10 OCKIIbKY 4. 5 cT. 33
OCHOBHOTO 3aKOHY Hajae Oe3MocepeTHe KOHCTHTYIIIIHE CYy0’ €KTUBHE IIPABO, TO CIYXK-
0oBeIlb MOXKE OCKap)KyBaTH 3a JIOTIOMOTOI0 TMO30BY MOPYIIESHHS (CTBEP/KYBAaHE HHM)
000B’s13Ky poO0OTOABLA 100 TYPOOTH, IPUUOMY HE BaXKIIUBO, Y SIKOMY POsABI (HAIIpH-
KJIaJI, TT030B TPO 3a0e3MeUYCHHsI MPUHHATHOTO OKJIaxy abo MPUHHATHOTO 3aIisiHHS Ha
cnyx06i). I HaBmaku, ciry:)k0OBeIb MOXKE 3a JIONIOMOTOI0 TI030BY 3aXHINATUCS BiJ| Oy/Ib-
SKMX 3aX0JliB 13 00Ky poOoTomaBis (i BiJl TaKMX, 3a JOMOMOTOI SIKUX pOOOTOJaBEIb
HAMaraeThbCsl 3a0€3MeUUTH JOTPUMAaHHS CITy>KOOBIIEM HOro 000B’s13Ky BIpHOCTI, HAIIPH-
KJIaJ: BiJ BKa3iBOK YUUTENbII HE HOCUTH Ha 3aHSTTS XYCTKY, SIKy BOHA HOCUTb 13 pedi-
TIHUX MEePEeKOHaHb; BiJl BKa31BOK MOIIEHCHKOMY a00 CITy:KOOBIIIO y cepl BUKOHAHHS
MoKapaHb MPUKPUBATH MTOMITHE Ha iX T TaTyIOBaHHS).

5. BucHoBkH

UuHOBHUIITBO B HiMeU4HHI € BAXKJIMBUM CTOBIIOM CTAaOUIBHOCTI JIepKaBHHUX 3acal,
SIKHI CITUPAETHCS HA yCTaleHi Tpanuilii. YnHOBHUIITBO 3a0e3meuye Ta yoesneuye (pyHK-
IIIOHAJIBHI CIIPOMOXKHOCTI JCPKaBH.

[Mpu oMy cmyK00BeIb, HE3BAKAIOYH HA HOT0 OCOOIHMBHH CTATYC 1 KIIPHYCTHICTHY
J10 3a0€3MEeYCHHS JIEPIKABHOTO MOPSKY, 3AITUINAEThCS Malke 0€3 BUHATKY HOCIEM OCHO-
BOIIOJIOKHUX NpaB. ['apaHTisl MpaBOBOro 3aXUCTY, IIporoJomeHa B 4. 4 ct. 19 OcHoBHOTO
3aKOHY, Jli€ JUIsl CIY»KOOBIISI B HOTO BiJTHOCHHAX 13 poOOTOIaBIIeM 0e3 00MEKEHb.

Tomy ciry:x00BeLb MOXEe B IOBHOMY 00Cs31 Ta Ha IiJICTaBi IPaB, FAPAHTOBAHHUX HOMY
cT. 33 OCHOBHOTO 3aKOHY, OCKap»yBaTH 3a JOTIOMOTOO MO30BY JI0 aJIMiHICTPATHBHHUX
CymiB 3axomu cBoro poboroxasis. Llum camum mpaBo myOniuHOL ciry:xOu HaOymo (Ha-
camrepes 3 onIsy Ha HOro TiCHE MeperuieTeHHs 3 TMTaHHSAMU 3a0e3neueHHs! (DyHKIIi-
OHAJILHOI CIIPOMOYKHOCTI JIep>KaBu) HeaOUsKOl Baru Ta € BaKJIMBOIO YaCTUHOIO IPOBa-
JUKCHb B aJIMIHICTPaTHBHHX Cy/Iax.

Lle nposBASETHCA TAKOXK y KUIbKICHOMY BHMIipi: HaBiTh SIKIO CTATUCTHYHO €
CKOpillle BUHATKOM CHUTYAIlis, KOJH CIyXOOBEIb MOJIA€ MO30B MPOTH «CBOTO» PO-
0oTonaBI, MPOTE MPOBAKEHHS Y cdepi mpaBa myOmivHOT cay)Ou B aaMiHICTpa-
THUBHUX Cyllax HaBiTh 3a iX KUIBKICTIO MalOTh BaXKJMBE 3HA4YCHHS. Y MOi Qeme-
panbHiii 3emui, Hanpukinan, y 2017 p. maibxe 8% crnpas y cyaax nepuoi iHcTaHIii
Oynu cripaBaMu Takoro xapakrtepy. Y Buiomy aaMmiHicTpaTUBHOMY cyai 3emuti Peii-
Haaua-Ildanei, ToOTO B amessiiHIN iHCTaHIi, BOHM CKJIaaalTh HaBiTh 15,5%
(Oberverwaltungsgericht Rheinland-Pfalz, 2018).
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FROM “SPECIAL POWER RELATIONS”

TO THE COMPREHENSIVE LEGAL PROTECTION OF EMPLOYEES

IN ADMINISTRATIVE COURTS ON THE BASIS OF THE NORMS

OF THE BASIC LAW: THE CONSTITUTIONAL AND LEGAL PRINCIPLES
OF GERMAN LAW OF PUBLIC SERVICE

Lars Broker,
Dr., President of the Constitutional Chamber
and the Higher Administrative Court of the Rhineland-Palatinate (Germany)

The author of the article considers the concept and basis of the legal status of professional
magistracy in the Federal Republic of Germany. It has been noted that for the interpreta-
tion of the meaning of this notion it is necessary to pay attention to the fact that officials are
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persons hired by the state, who are under “special public and legal official relations and
relations of loyalty to the state”. The institution of professional magistracy should “in the
interests of the public ensure that officials perform their tasks assigned to them by the Basic
Law on the basis of legal and material independence, and regardless of political games of
the authorities must ensure the administration activities . It has been emphasized that the
formation of magistracy has a long tradition within the German constitutional and admin-
istrative law. The author has provided examples from the decisions of the Federal Con-
stitutional Court regarding the peculiarities of the institution of professional magistracy.
Special attention has been paid to the fact that the fundamental rights and guarantees of
legal protection do not completely operate indefinitely (including from the point of view
of historical development) in the law on public service — the law on civil servants. In this
regard, the author has studied the issue whether an official is in the state of “special legal
relations of power” at a somewhat lower level of protection comparing to an “average”
citizen. It has been noted that this issue has been already clearly answered within the
framework of the classical doctrine on the state and governance, through the development
of the formula of “special legal relations of power”, where certain principles of the rule
of law concerning officials were to be limited. It has been emphasized that the mentioned
formula remained practically indisputable until the 1970s, when the Federal Constitutional
Court ruled in its decision on the execution of criminal penalties. The author has paid at-
tention to the undeniable importance of such a step for legal protection in the field of public
service law in terms of administrative justice as well.
The author has carried out a detailed analysis of the provisions of the Constitution relating
to magistracy, namely the Art. 33 of the Basic Law, which is the basic norm for public ser-
vice at the level of the German Federation and at the level of lands in the Federal Republic
of Germany. The author has concluded that an official, despite his special status and his
“involvement” in securing public order, remains the holder of fundamental rights almost
without exceptions and, as a result, may fully appeal the actions and instructions of his
employer on the basis of the rights guaranteed by the Art. 33 of the Basic Law, by filing a
lawsuit to administrative courts.
Key words: right to public service, professional magistracy, officials, “special legal rela-
tions of power”, fundamental rights, right, equality of rights, guarantees of legal protection,
administrative court.
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VIIK 342.9

NMIACTABU TA NOPAAOK NOBEPHEHHA CYAAMU NPOTOKOJ1IB
NMPO AAMIHICTPATUBHI NPABOMOPYLUEHHA AN9 HAJIEXHOIO
ODOPMJIEHHA (3A MATEPIAJIAMU CYL,0BOI MPAKTUKM)

Y emammi poszensnymo npoyecyanvnuil incmumym No8epHEHHs cyOamMu NPOMOKOLY Npo
AOMIHICMpamuHe nPasonopyuleHHs cyo €Kmosi 1020 CKIA0AHHsL 01l HALEHCHO20 000GhopM-
JI€HHSL MA YCYHEHHsl HeOOIKI.

Kurouosi ciioBa: Cya, IpaBONOPYUICHHS, ITPOTOKOJI, CyA0Ba IMpaKTUKa.

(®®
e o
FonoGopoabko
Oenuc
BitaniiioBuy,
KaHAWAAT IOPUANYHNX
HayK, AOLEHT,
JOLEeHT kapeapu
aaMIHICTPaTBHOIro
npas.a, rpouecy Ta
aaMIHICTpaTnBHOI
AiSi/IbHOCTI
JHinponeTpoBCbKOro

Z1EPXaBHOIo yHIBEepCUTeTy
BHYTPILLHIX cripaB

4

Beryn

O06’€KTOM HAIIIOTO aHANi3y ChOTOMHI CTaHE MPOIECyab-
HUI IHCTHTYT TIOBEPHEHHS CyJaM{ MPOTOKOIY TPO aiMiHi-
CTpaTHBHE MPaBOIMOPYIICHHS Cy0’€KTOBI HOro CKIaJaHHsS
IUTSL HAJISKHOTO JO0O0(OPMIICHHS Ta YCYHEHHS HEJIOMIKIB.

[Tocrae 3amuTaHHs, YoMy caMe Mpolelypa MOBEPHEHHS
NpUBEpHYJIa Hally yBary. BinmoBins myxe mpocTa: Ha Hamle
rruOoKe TIepPEeKOHAHHS, 3a3HAYCHUH IpolecyalbHUil Mexa-
HI3M € KOPUCHUM, IOBUHCH ICHYBaTH Ta MaTH YiTKe, JIOTid-
HE PETYJIOBaHHS, 110 BUKIIIOYAE PI3HOBEKTOPHUN MiNXiJ 10
HOTO TpaKTyBaHHSI.

Kpim Toro, He MEHII BOKIMBHM € (HaKTOP MIUPOKOTO 3a-
CTOCYBaHHS 3a3HAYCHOIO MEXaHI3My CyldaMH Ta HOTO IO3H-
THUBHA CIIPSIMOBAHICTh HA HEB1IBOPOTHICTH MOKAPAHHS 0COOH
3a CKOEHUH aMiHICTPaTUBHHUN IIPOCTYIIOK.

OTtxe, posmounemo. Anamiz 3Micty Komekcy Yxpainm
Ipo aJMiHICTpaTHBHI mpaBonopymenHs (mami — KYnAIl)
JIOTIOMAarae MiMTH BUCHOBKY NPO BiJICYTHICTb IOJIOKEHb, SIKi
PEIIaMEeHTYIOTh 3a3HaueHi MOBHOBKECHHS CyOy MIOAO MO-
BEPHEHHsI TTPOTOKOIY. [ToroarMocCh, 110 11e € MPOTATUHOK B
aJIMiHICTPATHBHO-JICJIIKTHOMY MPOIIEC] uepe3 3acTapilicTh Ta
CHCTEeMHO-CTPYKTypHOIO AedekTHicTs camoro KYmAIL. Teo-
pist mpaBa mependadae, Mo MPABOBI MPOTATUHH yCYBAIOTHCS
JIBOMA LIISIXaMU: 3a JOIOMOTIOK0 JIKBialii a00 [Oog0IaHH .

JlikBigamis mependauae BHECEHHs Cy0’€KTOM HOPMOTBO-
PEHHS BIAMOBIIHUX 3aKOHOJABYMX 3MiH, IO CIPSIMOBAaHI
Ha YCYHEHHsI NMPOOJIEMH Ta HENONYIICHHS il BHHUKHECHHS B
MOAAIBIIIOMY TIPOLIECi TPABO3aCTOCYBaHHS. AJie IEH X
Ma€ HU3KY 00’€KTHBHHUX BaJl, HacaMIiepea — HEMOXKIIHBICTb
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BHOCHUTH HEOOXI/[HI 3MiHH OIEPATUBHO, BHACIJOK CKJIaTHOT OFOPOKPATHIHOI IIPOLETY PU
BCTAHOBJICHHS IIPABOBUX HOPM.

Tomy 10 BHECECHHS BiIIOBITHUX 3MiH TE€Opis [IpaBa mepeadavyae 3acToCyBaHHS MeXa-
HI3MIB aHAJIOTIi 3aKOHY a00 aHaJIOTii IpaBa.

bnu3pkuM 10 agMiHICTPaTUBHO-JENIKTHOIO TPOLECY € KpUMiHAJbHUNA MpoIec.
ITpoBonsun MEeBHI MOPIBHSIHHSI HOPM, MOXXEMO 3pOOHTH BHCHOBOK, IIIO ITPOTOKOJ IIPO
aJMIHICTpaTUBHE NPABONOPYILIEHHS B aJMIHICTPAaTUBHO-JEIIKTHOMY MPOBaKEHH1
(ct. ct. 254-256 KYnAIl) € HiuYMM iHIINM, SK aHAJIOTOM OOBHHYBAJIBFHOTO aKTa B KPH-
MiHaJIbHOMY IMpoBakeHHi (cT. cT. 110, 291 KpuMiHanbHOTO NpoLecyabHOTO KOJIEKCY
VYxpainu (mani — KITK Ykpainn)). Bumoru 1o 3micTy mpoTOKOITy PO aaMiHICTpaTHBHE
MIPaBONOPYILICHHS BU3Ha4yeHi B cT. 256 KYnAIlL, a Bumoru 10 00BMHYBaJIbHOIO aKTa —
B cT. 291 KIIK Ykpainu. 3po3ymino, 010 HEJONIKK 3a3HAYSHHUX MPOILECyaTbHUX JIOKY-
MEHTIB yCKJIaJIHIOIOTb, a 1HOA1 BUKJIIOYAIOTh MOXJIMBICTH MPOBEACHHS MMOBHOLIIHHOTO
IpoIIeCy, IO IPYHTYETHCS Ha OCHOBHHUX NMPABOBHUX NMPHUHIMIAX Ta Mpe3ymmmisx. Came
TOMY, Ha BiAMiHy Bia nonoxenb KYnAIL, npunucu 1. 3 4. 3 ct. 314 KIIK Ykpainu no3-
BOJISIFOTH CYIi ITiJ] 9ac MiATOTOBYOTO CYIOBOTO 3aCiJaHHS ITOBEPHYTH IIPOKYPOPOBi OOBH-
HYBaJIbHUM aKT, SKUIO BiH He BIAMNOBiJa€e BCTaHOBIEHUM Bumoram (KpumiHaiabHO-1po-
necyanbHui Kofeke Yipainu, 2012).

VY cBoro uepry, HeoOXimHO mimkpecnutd, mo Hopmu KYHAII Takox BH3HAYarOTh
000B’5130K Cy[Ii TIEPEBIPUTH MOJAaHI MaTepiaay CIpaBH, 30KpeMa IPOTOKOJ MPO aaMi-
HICTpaTUBHE MPaBOIMOPYIIEHHA, HA MPEAMET X BIANOBIIHOCTI BCTAHOBJICHUM BHUMOTaM
(To0To0, cT. 256 KYnAII), mo BinOyBaeThCsl B paMKax IiATOTOBKH CIIPABU 70 PO3IIITY
(m. 2 9. 1 ct. 278 KYnAIl) (Kopekc Ykpainu npo aaMiHICTpaTUBHI MPaBOMOPYLIEHHS,
1984). Ane Binnosinei Ha 3anuTanHs: «lllo poOuTH, KoM MPOTOKOI Ta Marepiany HE
BIJIITOBIJJAIOTH BCTAHOBJIEHUM BUMOTaM?» y noniokeHHs X KYIATIT Hemae.

TakuM 4YWHOM, 3aCTOCOBYIOYM aHAJOTIK0 3aKOHY, B aJIMiHICTPATUBHO-ACTIKTHOMY
MIPOBA/IKEH]1 MOKEMO BUKOPUCTATH 3a3HAaYEHUI MeXaH13M [MOBEPHEHHS IPOLIECYyalbHOTO
JIOKyMeHTa (TIPOTOKOITY) Cy0’€KTOBI HOTO CKJIaJIaHHSI BUKITFOUHO Y BUMAJKY, SIKIIIO 3MiCT
JIOKyMEHTa He BinoBigae nmpunucam ct. 256 KYnAIl.

Amnaroriuny nmo3unito miarpuMysas i Bepxosuuii Cyn Ykpainu (nani — BCY), sxwuit
BINOBiIHO 710 4. 5 1. 24 moctanoBu [lnenymy BepxoBHoro Cyny Ykpainu «IIpo npak-
THUKY 3aCTOCYBaHHS CyJaMH YKpaiHM 3aKOHOJABCTBA B CIIPaBax PO JACSAKI 3JI0YHUHH
npoTH Oe3MeKU AOPOKHBOIO PyXy Ta eKCIulyaTalii TPaHCHOPTY, a TAaKOK MPO aJMiHi-
CTpaTUBHI IMPaBOMOPYIIEHHS HA TpaHCTOpTi» Bix 23.12.2005 Ne 14 3a3HauaB: «BusHa-
TH MIPABUIIBHOIO MPAKTHKY TUX CYIJIB, AKi BMOTUBOBAaHUMH MIOCTaHOBAMU [TOBEPTAIOTh
MIPOTOKOJIH MPO aAMIHICTPATHBHI MPABOIIOPYIICHHS, CKJIaIcH] HE YIIOBHOBa)KCHOIO Ha T€
1ocaioBoI0 0c06010 abo 6e3 nonepkanHs Bumor ct. 256 KYnAll, BianoBigHomy npaBo-
OXOPOHHOMY OpTraHy /uis HasexxHoro odopmierss ([Ipo mpakTuky 3acTocyBaHHS Cyaa-
MU YKpaiHu 3aKOHOJABCTBA y CIIpaBax Mpo JesKi 3I0YMHU MPOTH Oe3MEKH JOPOKHBOTO
PyXy Ta eKCIITyaTallii TpaHCIOPTY, @ TAKOXK IPO aAMIHICTPATUBHI MPABOTOPYIICHHS HA
Tpancnopti, 2005).

Takum YMHOM, FOPUAMYHUN aHAaJIi3 TIOJIOKEHb 3a3Ha4eHo01 noctanoBu [Inenymy BCY
Ta MpaBUJ KPUMiHAJIbHO-IIPOLIECYaTbHOTO POBAJKEHHS Ja€ 3MOTY 3pOOMTH BUCHOBOK
PO MOXKITBICTh 3aCTOCYBaHHS 3a3HAYEHOTO MEXaHi3My BUKIIFOUHO 3 JIBOX ITiJICTAB:
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1) ckmagaHHA OIPOTOKOIY PO aAMiHICTpAaTUBHE NPABOMOPYILIEHHS HE YIIOBHOBAXKe-
HUM Ha IIe Cy0’€KTOM;

2) ckJaJaHHs MPOTOKOJY 3 MOPYLIEHHSM BCTAHOBIEHUX BUMOT.

Tak, HanpuKIIaa, MOCTaHOBOIO UyTyiBCHKOTO MiCHKOTO Cymy XapKiBChKOi 00acTi Bif
20.06.2018 y crpasi Ne 636/2302/18 mpoTOKOJ PO aMiHICTPATUBHE MPABOIIOPYIICHHS
3a cT. 173-3 KYnALll, miskoM mporao30BaHo, Oyino MOBEPHYTO Cy0’ €KTy HOTO CKIIaICHHS
(Yyryiscbke BII I'YHII y XapkiBchkiid 06acTi) 3 MiZCTaB CKJIaJaHHs 3a3Ha4€HOr0 MPo-
TOKOITy HEYIIOBHOBaXXCHUM Cy0’€kToM. 30Kpema, cyn 3a3HauuB: «[IpoTokon Oymo ckia-
neno Uyryiscekum BIT I'VHIT y XapkiBcbkiii 00nacTi, o poOUTh HOro HEMICHUM Ta
HE3aKOHHUM, OCK1IBKH BIJIITOBITHO 710 cT. 255 KYNAII 4iTko BU3HAUEHO Mepertik cTaTei,
3a SIKUMHU MaloTh MPaBO CKJIaJaTy MPOTOKOIN OpraHy BHYTpilHIX cipaB (HanioHanbHOT
moxinii), Ta B JaHoMy nepeniky cT. 173-3 Biacytas» (IlocranoBa UyryiBchkoro MichKO-
ro cyny XapkiBcbkoi o6macri, 2018).

[ pyHTOBHUI NpaBOBHi aHai3 pUnUCiB cT. 256 KYAII nae HaMm 3MOry BU3HAYHTH
TaKi MiJCTaBH JUIsl IOBEPHEHHS MPOTOKOIY MPO aaMIHICTpaTHBHE MPABONOPYIIEHHS 3
MOTHBY HEBIAIIOBITHOCTI MPOTOKOJY BCTAHOBICHUM BUMOTaM:

1) BiAcyTHI JaHi po JaTy, yac Ta Miclie CKJIaJaHHs IPOTOKOIY;

2) BixcyTHI maHi mpo 0coly siKa CKI1aia MPOTOKOJ (HAIpHKIIal, HOcaaa, CreniaabHe
3BaHHS, MPI3BUIIE, iM’ 51, IO OATHKOBI MOTIIEHCHKOTO);

3) BiACYTHI aHKETHI JaHi 0COOM, sIKa MPUTITAETHCS JIO BiJIMOBIIATBHOCTI (TIPi3BH-
mie, imM’s1, Mo 0aTbKOBI, JAaTa Ta MicClle HAPOIKEHHS, IPOMAJITHCTBO, MICIe TPOKUBAHHS
(nepebyBaHHS1), MicIie pOOOTH, TPOMaJITHCTBO, IOKYMEHT, IO IMiITBEPIKYE 0CO0Y);

4) BiACYTHI @aHKETHI JAaHi MOTepIiIoro (mpi3Buie, iM’s, Mo 0aTbKOBI1, MiCIie IPOXKH-
BaHHS (1epeOyBaHHS));

5) BimcyTHi (akTUUHI OOCTaBHHH aIMIiHICTPaTHBHOTO IPaBOMOPYIICHHS, SIKI
Cy0’€KT CKJIaJJaHHS BBa)Ka€ BCTAHOBICHNUMH ((hadyra mpaBOMOPYIICHHS: MiCIle, Yac BUH-
HEHHS 1 CyTh a/IMIHICTPATUBHOTO MPaBOIOPYIIEHHS);

6) BiACYTHS MpaBoBa KBaJi(iKalliss BIMHEHOTO aJMiHICTPaTHBHOTO MTPABOIIOPYIIICH-
Hs 3 IOCUJIAHHSM Ha TOJIOKEHHs Ta cTaTTi (dactuHu crarti) Konekcy Ykpainu mpo az-
MiHICTPaTHBHI MPaBOMOPYIICHHS;

7) BiACYTHI IPi3BUILA, aIPeCH CBIJKIB 1 HOTEPIIINX, AKIIO BOHH €;

8) BiACYTHI TIOSICHEHHSI OCOOM, sIKa MPHUTATAETHCS JI0 aJAMiHICTPATUBHOI BiJIIOBI-
JaBHOCTI, a00 BiMITKa PO BIAMOBY OCOOH Bif MiIIKCY IIPOTOKOIY MPO aaMiHICTpa-
THUBHE MPaBOIIOPYIIICHHS;

9) He 3a3HaYEHO PO3MIp IIKOAM, 3aBAAHOT aAMIHICTPATUBHUM NPABONOPYILIECHHIM;

10) BiaCyTHI BiZOMOCTI PO BPyYEHHS KOTIii MPOTOKOIY IO aIMiHICTpaTHBHE Ipa-
BONOPYIIEHHS 0C001, 110710 AKOI HOro cKi1aaeHo, abo HasBHOCTI BIAMITKH IIPO BiMOBY
B OTPHUMaHi TaKoi KoIIii;

11) BiACcyTHA BiAMITKa IIPO PO3’ACHEHHS 0CO01, sIKa MPUTIATAETHCA 10 aIMIHICTPaTHB-
HOT BIJIMOBIIaJIbHOCTI, i1 TpaB Ta 000B’sA3KiB, 1m0 niepeadaueHi ct. 268 KYnAIl,

12) BigcyTHIN mignuc ocobu, ska ckiana mnpotokoin (Kogexe Ykpainu npo aamini-
CTpaTHBHI ITpaBonopymieHHs, 1984).

Tak, HanpuUKIad, y CIpaBi Opo MPUTATHEHHS 0COOM 0 aJAMIHICTPATUBHOI BiIIIOBI-
namsHOCTI 32 4. 1 cT. 88-1 KYnAII JKoBTHeBui paiionnmii cyq micta Mapiynons Jo-
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HelbKoi obnacti B crpai Ne 263/8709/18 cBoero mocranosoro Big 03.07.2018 mosep-
HYB TIPOTOKOJI Cy0’€KTy HOTO CKITaaHHs, OCKIIBKH B HBOMY HE OyJ0 3a3HAUCHO Micle
BuMHeHHs npasonopyuieHHs ([locranoBa XKoBrHeBoro paifoHHoro cyay M. Mapiynons
Jonenpkoi obnacti, 2018).

Tak camo nocranoBoro [omnociiBebkoro paiionHoro cyny M. Kuesa Bin 03.07.2018 y
cnpagi Ne 752/10331/18 mpoToko Npo aMiHICTpaTHBHE TIPABONIOPYILICHHS OYJI0 MOBEP-
HyTO cy0’exty oro ckimamanus (I'Y JI®C y m. Kuesi). SIk 00’€KTHBHO 3a3Ha4uB CYI,
«OCOBA 1 =e poz’sicHeHO TpaBa i 000B’s13ku nependadeHi cT. 268 KYmALL He BpydeHO
MPOTOKOJ MPO aJAMiHICTpaTUBHE MMPAaBOMOPYIICHHS BIIHOCHO HHOTO, HE BiNiOpaHi mosic-
HEHHsI OCTaHHBOTO, TAKOXK BIZICYTHI JIaH1 IIIO/I0 BiIMOBH OCOOH BiJ Mi{ITMCAHHS ITPOTOKO-
JIy BIJIMIOBI/THO JTO BUMOT BKa3aHOi BUIlE cTaTTi. KpiM TOro, B MpOTOKOIi Maiike BiACYTHI
BIJIOMOCTI TIp0 0coOy MOPYIIIHUKA, a caMe He 3a3Ha4yeHi Jiata i MiCIie MOro Hapo/HKESHHS,
Micue npoxuBaHHs» (Iloctanosa ['onociiBebkoro paitoHHoro cyny M. Kuesa, 2018).

3 oty Ha MPaBOBY KOHCTPYKIIIFO, sIKa 3aCTOCOBYEThCA cT. 256 KYnAII (BuKIHOU-
HO 3MICT MIPOTOKOJY PO aJAMiHICTpAaTHUBHE MPaBONOPYILIEHHS), BBAXKAEMO, 110 MEPETTiK
3a3HaYCHUX BUIIE T1JICTAB € BUUEPITHUM Ta HE MOKe OyTH PO3IIUPEHUi. AJe, Ha JKaJlb,
Cy/ioBa MpaKTUKa CTBOPHIIA iHIII, HenepeadoadeHi nonoxxeHHssMu KYAIT migcraBu mist
TIOBEPHEHHS IPOTOKOITY JUIsl YCYHEHHS HEOJIKIB Cy0’€KTOBI HOTO CKIIaIaHHs.

Tak, Harpukiaza, noctaHoBoro HoBo3aBoACchKOro pailoHHoro cyny M. YepHirosa Bij
05.10.2011 y copasi Ne 3-4714/11 npoToxoi mpo aAMiHICTpaTHBHE MPABOIIOPYIICHHS 32
4. 1 ct. 44 KYnAIl 6yno noBepHyTo 10 YepHiriBcbkoro micbkoro Bigairy YMBC Vkpai-
HU B UepHiriBchKiit 00macTi Asist Hajge:kHOTo odopMIleHHsI. 30KpeMa, Cy/l 3a3Ha4mB: «/Jo-
CIIIMBIIM HAaJaHi IO Cyly Marepiajii, BBaXKaro, 110 BOHHU MiJUIAral0Th TOBEPHEHHIO 1151
HAJIGKHOTO O(POPMIICHHS 3 THX ITiJICTaB, [0 HE 3allOBHEHA IMOCTAHOBA 3a CITPABOIO PO
aaMiHicTpatuBHe npaBonopyiueHHs» (IloctanoBa HOB03aBOACHKOTO pallOHHOTO CyAy M.
Yepnirosa, 2011). AHEKIOTHYHOCTI AaHIW CUTYyaIlil HaJa€e TOW (aKT, 0 OCTAHOBY 32
4. | ct. 44 KYnAIl noBUHEH BUHECTH came CYJIS IM1J1 4ac PO3IVIsIy CIIPaBH PO ajMi-
HICTpaTHBHE MPABOTIOPYIICHHS. 3aMIOBHEHHS ITOCTAHOBH 3aMiCTh CY/IJIi Ta HAPABJICHHS
if pa3oM 3 IHIIUMM MaTepiaraMu CIIPaBH BUIVISAAE LIJIKOM HEJIOTIYHUM Ta CBIJUYUTH PO
BiZICyTHICTb €JIEMEHTapHHUX IOPUINYHIX 3HAHB.

B iHwi# cnpaBi mOCTaHOBOK APTEMiBCHKOTO MiChbKpailoHHOTO cyay JloHeubkoi 00-
nacti Big 08.06.2018 y cmpaBi Ne 219/5972/18 cymom Oyino MOBEepHYTO MPOTOKOJ IO
baxmytcekoro BII I'VHIT y JloHeuskiii o0OnacTi Uit HAIEKHOTO O(pOPMIICHHSI 3 TAaKUX
migcraB: «DOTOKOMIT JOKYMEHTIB, SIKi 3HAXOAATHCS B MaTepiaiax, J0JaHuX JIO MPOTOKO-
7y, He 3aBipeHi HajexHUM YnHOM» (IlocTaHOoBa ApTeMiBCHKOTO MiCbKPaHOHHOTO CyIy
Jonenpkoi obnacti, 2018).

I3 nporo mpuBOdY CiX 3a3HAYUTH, IO, HA HANIY IYMKY, CyIOM Oyio Oe3miJcTaBHO
MPUKAHSATO PIICHHS PO MOBEPHEHHSI MPOTOKONY. TaK, K BOAYaeThCs 3 TEKCTY TIOCTAHO-
BU, HEJIOJIKY MICTHJIM BUKJIFOYHO OKpEMi MaTepiaiu CIpaBH, a He caM NpoTokoil. OTxke,
SKIO OKpeMi (OTOKomii OyI0 T0AaHO B SIKOCTI J0Ka3iB BUHU OCOOM Ta BOHU MiCTHIIH
OKpeMi HEJOIIKH, TaKi JTOKYMEHTH IPOCTO HE NMOBUHHI BPaxOBYBAaTHUCh CYIOM B SIKOCTI
JIOKa3iB (HEHAJICKHI JIOKa3H).

[HIIM# BUna1ok HeOOrPyHTOBAHOTO TOBEPHEHHS TPOTOKOITY JJISl yCYHEHHS HEeJIOJIKIB
MOKHA BUSIBUTH B TIOCTaHOBI [mtiviBchKoTO paitoHHOTO cyay M. Mapiymonst [loHenpkoi
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obmacri Bix 03.07.2018 y cnpasi Ne 264/3557/18. Cyn cepen 1HIIHX IMiCTaB TOBEPHECH-
HS IPOTOKOJLY JUISI HAJEKHOTO O(OPMIICHHS BKa3aB Ha BIJICYTHICTh Cepel TOAAHUX 10
MIPOTOKOJIY MarepiajiiB CIpaBu J0Ka3iB, sKi O HOBOAMIM BHHY mpaBonopyiHuka (I1o-
cranoBa LiidiBcbkoro paitonHoro cymny M. Mapiynosns Jlorenskoi oonacti, 2018). V it
CIpaBi, HA Hallle NMEPEeKOHAHHS, CYJl MPUIHSAB MOMMIIKOBE PIlIEHHS, OCKIIBKHU BiACYT-
HICTh y MaTepiaiax CIpaBH PO aMiHICTPAaTHBHE PABONOPYIICHHS OyIb-SIKUX JI0Ka3iB,
110 MiATBEPAXKYIOTh BUHY OCOOM, CBIIYMTb MPO BiJCYTHICTH MOAIT 1 CKIaLy MPOCTYIKY
Ta, SIK HACIIJIOK, 3aKpUTTs cripaBu 3a 1. 1 4. 1 ct. 247 KVYnAIlL, a He npo HEoOXiaHICTh
MMOBEPHYTHU MPOTOKOJI /17151 HAJIEKHOTO O(hOPMIICHHSI.

HenooxnHoko0 TaHEOHOIO MPAKTHUKOIO 3 0OKY OKPEMUX MPEICTaBHUKIB CYIIiBCHKO-
ro KOPIIYCY € IOBEPHEHHS MIPOTOKOIY AJIsl YCYHEHHSI HOTO HEeIOJIKIB 13 MiICTaB HesSBKU
0co0H, sIKa IPUTATAETHCS JI0 aJMIHICTPATUBHOI BiAMOBIAAILHOCTI, B CYJIOBE 3aCiaHHs
a00 IrHOpYBaHHS OTPUMaHHS CyA0BOI MOBICTKH MPO BUKJIHK JI0 CYyY.

Tak, mocranoBoro HaaBipHSIHCEKOTO paiioHHOTO Cyay IBaHO-DpaHKiBCHKOT 001aCTI
Big 24.04.2018 y copasi Ne 348/685/18 Gymo noBepHyTo 10 HaaBipHsHCEKOTO BimIimy
noninii ['omoBHoro ympasninHs HamioHaneHoi mominii B [BaHo-PpaHKiBChKii 06macTi
Marepianu cripasu 3a 4. 1 ct. 185 KYnAII i3 miacraB HesIBKM 0c00U 10 CyAy Ta CTUCIUX
CTPOKIB pO3IIAy 3a3HaueHoOi Kareropii crpas (mpotsirom 1o6u) (ITocranosa Hansip-
HSHCBKOTO pailonHoro cyny IBano-®pankiBcbkoi obmacti, 2018).

[TocranoBoro IamycTpiansHOrO paiioHHOTO Ccymy M. JlHimpomeTpoBchbKa Bifx
26.04.2018 y cripasi Ne 202/2071/18 mpoTOKOJ PO aAMiHICTPATUBHE MPABOIIOPYIICHHS
Tak camo Oys10 MOBEepHYTO 10 JlemapTaMeHTy maTpyabHOI MOl yIpaBIiHHS aTPyiIb-
HO1 nouxiuii M. J{Hinmpo 3 migcTaB He3a0e3neueHHs MOMILI€0 IBKU 0COOU-TIOPYIIHUKA B
CYIIOBE 3aCiJJaHHS.

Kpim Ttoro, cynns, nepekpydyrodud HOpMH IIpaBa, BiABEPTO cabOTY€e MPUTATHEHHS
0CcOo0M JI0 aJIMiHICTPATUBHOI BiJIIOBIIAIBHOCTI, 3a3HAYAI04YH B PIllIEHHI, 10 JOCTAaBJISH-
Hs 0COOH, SIKA MPUTATAETHCS A0 aAMIHICTPATHBHOI BIAMOBIAAIBLHOCTI, € 00OB’I3KOM
opraniB BHyTpimHix cnpaB (HamionaneHoi nomimii), ane npamiBHuku JlemapraMeHTy
naTpynbHOT noiiuii YnpaBniHHS narpyibHoi nomiuii B M. J{HIOpi nepexnajgaroTh CBOI
000B’s13KH Ha cyx, o HepormyctuMoy (IToctanosa IaaycTpianbHOrO paifOHHOTO CYIy M.
Juinponerposceka, 2018).

AHanoriuyHi BUCHOBKH MICTATh i TOCTaHOBU: XapKiBCHKOTO PaHOHHOTO Cyay XapKiB-
cpkoi obnacti Bix 03.07.2018 B cripaBi Ne 635/4492/18 (IToctanoBa XapKiBCHKOTO pa-
HoHHOTO Cyny XapKiBchKoi o0macTi, 2018); JIeHiHCEKOTO paifOHHOTO CYIy M. 3aOPIXOKS
Big 27.06.2018 y crpasi Ne 334/4202/18, B sikii, 30KpeMa, cyq 3a3HauuB: «Ha Temepim-
Hill 9ac cymoM Oymu BUKOPUCTaHI BCI MOXKIIMBI CITOCOOM CIOBIIIIEHHS MPABOIIOPYIIHH-
Ka PO Yac Ta Miclie pOo3IVIsiy CIpaBH, ajle BOHM BUsBHIUCS MapHUMH» (ITocTtaHoBa
Jlenincpkoro paiioHHOTO cymy M. 3amopixoks, 2018); XKoBrHeBOTO palloHHOTO CyIy M.
HuinponerpoBcbka Bin 25.06.2018 y crpai Ne 201/3807/18 (Ilocranosa JKoBTHEBOTO
paiionHoro cymy M. JlHinponeTtpoBchka, 2018); bamrancekoro paiionHoro cymny Muko-
naiBcbkoi obnacti Bix 30.05.2018 y crpasi Ne 3/468/358/18, y sikiii cyn 3a3HaumB: «/o-
CJIITUBIINA MTUCHMOBI MaTepialii BKa3aHOI BUIIE aJIMIHICTPATUBHOI CITPAaBH, BBAXKAIO, 10
OCTaHHS M1JJISra€e MOBEPHEHHIO IS IOOIPALIIOBAHHS Y BiAMOBIAHOCTI 1O BUMOT CT. 256
KYnAIl YkpaiHu, OCKiJIbKH HE BUKOHAHO JIUCT Ha JOCTaBKY NPaBOMOpPYIIHUKA, SBKa
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axoro 3a 4. 1 ct. 173-2 KYnAIl e o6oB’a3koBoto» (IloctanoBa bamtancskoro paiion-
HOTO cyny MukonaiBebkoi obmacti, 2018); CsTomuHChKOTO paiionHoro cyay M. Knesa
Big 06.03.2018 y crpasi Ne 759/3221/18, B sikiit cyx 3poOuB Takuii BUCHOBOK: «IIpote
OCOBA _2 ne OyB 10CTaBICHHUH 10 Cyay. 3a TAKMX 0OCTABUH aIMiHICTPAaTHBHUH MaTepi-
aJI i UTTrae MOBEpHEHHIO [UIsl HastexHoro odhopmieHH ([locraHoBa CBATOIMHCHKOTO
paiionHoro cyay M. Kuesa, 2018) Tomro.

TakuM YUHOM, TIPOTATOM TPUBAJIOTO MEPIOAY B CYHOBIH MPAKTHII (POPMYETHCS TiTHA
OCyJly NIPAaKTHUKA YXUIICHHS] OKPEMUX CY/JIIB BiJl BUKOHAHHS CBOIX OCHOBHUX OOOB’SI3KiB
31 CHpaBIISIHHS [IPABOCYIA Ta PO3MIALY CIpaB MPO aAMIHICTPATHBHI MPaBONOPYLICHHS
IIJISIXOM O€3ITiICTABHOTO MTOBEPHEHHS TIPOTOKOJIIB HA TaK 3BaHE «JI00(POPMIICHHS, «J10-
OMPALIOBAHHS, «yCYHEHHs HEJIOJIKiB» TOIIO 3 MOTUBIB IrHOPYBaHHA 0COOH, KA IPUTH-
Ta€ThCs 10 aJIMiHICTPATHBHOI BiJINIOBIAaIbHOCTI, BiJI IBKU JIO CY/Y IUTS PO3IIISITY CIIPABH.

[IpoBenenuit Hamu aHaii3 PeecTpy CynoBUX pillIeHb A€ 3MOTY 3pOOMTH BHCHOBOK,
10 MTPOTSITOM OCTAHHIX TPHOX POKIB MPAKTUYHO KOXKHA JIPyTa MOCTAHOBA PO MOBEPHEH-
HS IPOTOKOITY JUIsl yCYHEHHS HEeIOJIKIB MPUIMHATA 3 M1ICTaB HESIBKM 0COOU-TIOPYIIHMKA
B CYJ JUIS PO3IVISILy CIPaBHU MPO aJMIHICTPAaTHBHE NPaBOMOpYyIIeHHS. MOXXHA CMIJTHBO
CTBEPIUKYBATH, IO 3a3HAaUCHa CHUTYyallis HaOyna MaciuTabiB Mep KaBHOI MMPABHUYO]I eIi-
JIeMii, 1110 3 KOKHUM JIHEM BpaXka€ YMH HIINX CYJUIIB, SIKi CIIOKYIIIAFOTHCS Ha JIETKE «BiJI-
(yTOoOBaHHD MaTepiany Ipo aIMiHiCTpaTHBHE MPABOIOPYLICHHS HA3aJ 10 CY0 €KTa
Horo ckiagaHHs, 30KkpeMa HarioHanbHi# moilii.

[H1I0t0 Ba/IO10 MaHOT cUTyaIii € BiICYyTHICTh POIECYaTbHOTO MEXaHI3MY aresIsiiini-
HOTO OCKAp)KEHHS TaKUX IMOCTAHOB 1, IK HACIIZIOK, BIZICYTHICTh CY/JIIBCHKOTO KOHTPOJIIIO
3 OOKY BHILUX CYAiB, L0 MPU3BOJUTH 10 OE3KOHTPOJIHHOIO THPAXKYBaHHS HEMPaBOMip-
HUX pillCHb.

[Mocrae 3amuTanns: «YuMm ke OOIPYHTOBYIOTh CYHJI MPUHHSATTS TaKUX PIlICHB?».
BinnoBine 31e01IbII0T0 KPUETHCS B 3aCTapijiMX HOpMax, [0 BU3HAYAOTH CTPOKH PO3-
ISy COpaB Mpo aaMmiHicTparuBHi npasonopyeHHs (ctT. 277 KYnAll) ta BctaHOBIIO-
I0Th 000B’SI30K PO3IIISy CIPaBU B MPUCYTHOCTI 0COOH, sIKA MPHUTATAETHCS 10 aJMiHi-
cTpatuBHOi BianoBigansHOCTi (cT. 268 KYNAIL) (Kogeke Ykpainu npo aamiHicTpaTuBHI
npaBomopymieHHs, 1984).

Taxk, 3a eIkl IpaBoONOPyILEeHHs, HanpuKiIa, ApiOHe Xyairanctso (cT. 178 KYnAlIl),
3JIICHY HEMOKOPY 3aKOHHIH BHMO31 a00  pO3MNOPSKEHHIO  MOJIIEHCHKOTO
(c1. 185 KYnAII), BunHeHHs JoMauiHboro HacuiabeTBa (cT. 173-2 KYnAIl) Towro cTpok
pO3TIAY crpaBH — MpoTsiroM go6u. Kpim Toro, mpucyTHICTE 11i€l 0coOu € 00B’I3KOI0.
Hamararounch yHUKHYTH HOPYILLIEHHS! BCTAHOBJIEHOTO CTPOKY PO3IIISILY CIIPaBH, CyAi
CXHIISIIOTBCS 710 BUHECCHHS XMOHWX, HEOOIPYHTOBAHMX PIllICHb, JOMOMAratodd THM
CaMUM IPaBONOPYIIHUKAM YHUKHYTH aIMiHICTPAaTUBHOI BiAMOB11aJbHOCTI.

ITokazoBuM y mpoMy IuTaHi € moctaHoBa HamsipHsHCBKOTO paifoHHOTO Cymny IBa-
HOo-®DpankiBcpkoi obmacti Bix 24.04.2018 y crnpasi Ne 348/685/18 mpo mpuTsSTHEHHS
0CcOo0M JI0 aJIMiIHICTPATUBHOI BiNOBigabHOCTI 3a cT. 185 KYnAIl, B sikiii cyn 3a3HauuB:
«Y 3B’S13Ky 3 THM, 1110 32aKOHOM BCT@HOBJIEHO CTUCIII CTPOKH PO3IVISILY aJMiHICTPAaTUBHOI
CIIpaBH JIaHOI KaTeropii, a sIBKY 0COOM, SIKa MPUTATYETHCS A0 aAMIHICTPaTHBHOI BiAIO-
BiZIaJIHOCTI, HE 3a0€3eYCHO, TIOCTAHOBA CY/y IIPO MPHBIJ HE BUKOHAHA, CYJI I1030aBie-
HUH MO>KJIIMBOCTI PO3TISHYTH 11 Yy BU3HAUCHNUH 3aKOHOM CTPOK, TOMY aJIMiHICTpaTHBHI
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Marepiaid ciij nmoBepHyTH s goomnpautoBanHa» (IloctaHoBa HansipHaHChKOTO pa-
ronHoro cyny IBaHo-@pankiBchkoi o6macti, 2018). Tlocrae cnipaBenvBe 3anUTaHHS:
«SIKuM 4MHOM, Ha JYMKY Cy[y, MOXKHA JIOOIPALIOBATH Marepiajy CIpaBy, 1100 npaBo-
MOPYIITHUK CAMOCTIMHO BUSBHB Oa’KaHHsI BiJIBIZIaTH Cyl0Be 3aciianHsa? Moxe, mosinei-
CBhKi TIOBUHHI 3HATH II€BHI MarivyHi 3aKIUHAHHSI, 00 3MYCHTH 0CO0Y MPHUITUHUTH YXH-
JICHHSI BiJ| IBKH, Ta SKE BIIHOIIEHHS il OPYIIHUKA MalOTh JI0 SIKOCTI (BIATIOBIHOCTI)
MarepiaiiB cupaBu?»

B acriekri 3a3Hau€HOT0 HEOOX1THO MiIKPECIIUTH, 1110 BIIMOBITHO J10 3MICTY TTOJIOKEHb
c1.291, 1. 3 u. 3 ct. 314 KIIK Ykpainu, 4. 5 1. 24 nocranosu [Inenymy BepxoBroro cyny
VYkpainu «IIpo mpakTUKy 3aCTOCYBaHHS cydaMH YKpaiHM 3aKOHOJABCTBA y CIIpaBax Ipo
JIesiK1 37I0YMHU MPOTH Oe3MeKH JOPOKHBOIO PyXy Ta eKCIUTyaTallii TpaHCIOPTY, a TAKOX
PO aAMIHICTPATUBHI MPABOMOPYIICHHS Ha TpaHCTOpTi» Bix 23.12.2005 Ne 14 mosep-
HEHHsI IPOTOKOJY PO aJMIHICTPAaTUBHE MPABOMOPYLIEHHS JIOMYCKAETHCS BUKIIOYHO 32
HAasSBHOCTI HEJIOJIKIB CAaMOT0 MTPOTOKOITY Ta KOAHUM YHHOM HE TOB’ SI3aHO 3 MOKIIMBHUMHU
HEIOJIKaMHU MaTepialliB CIIPaBH, a TUM I1aue — 3 ITHOPYBAHHSAM 0COOH, SIKa MPUTATA€Th-
csl IO aIMiHICTPaTHBHOT BiJINOBIIAIBHOCTI, BiJl IBKH B CY/IOBE 3acCiZlaHHs, 00’ €EKTHBHOI
MOJIMBOCTI opraniB HauionaneHoi nominii 31iHCHUTH IPUBIJ 0COOU TOLIO.

Curin maronocury, mo nonoxeHHs: KYmAIL 3akpimiroroTs MexaHi3M NpuBoLy (IIpu-
MYCOBOIO JOCTaBJIEHHS) 0COOM, SIKa MPUTATAETHCA 10 aAMIHICTPATUBHOI BiJIMOBIIAb-
HOCTI, B pas3i ii yXuIeHHS Bi/I SIBKH 0 CyIy JUIs pO3IIsLy cripaBh. Bapro 3ayBaxkuTH, 1o
YXWICHHS Bij SBKH J0 CyAdy Ma€ Miclie Y BUIIJKy HEOAHOPA30BOrO IrHOPYBaHHS OCO-
0010 BUMOTH CY/Iy IIOJO SIBKH JIJISl pO3IIISAY CIIPABU Ta HE MOYKE MaTH MiCIle Y BUTIAJIKY
HESBKU JI0 Cy[y JIMIIE 3a IEPBUHHUM BUKIHKOM.

BukoHaHHS mpolielypu IpUBOIY 0coOM Tependadae 3acTOCyBaHHS JI0 HEl KOMII-
JIEKCY IPUMYCOBHUX 3aX0JliB, CIIPSMOBAaHUX Ha TUMYAcOBe 0OOMexeHHs cB0OOaHM Iepe-
CyBaHHSI, 3 METOIO i CyIPOBODKCHHSI 10 CYAY JJIS PO3IIISIY CIIPaBH, HABITh BCyrepey
i1 GaxcaHH10. [IpuBix oQOPMITIOETHCS BIANOBIAHOIO MOCTAHOBOIO CYAy Ta MPAKTUYHO
pearni3oBy€EThCS Yepe3 MpoLeypy aIMiHICTPaTUBHOTO 3aTPUMaHHs, B aCIEeKTi 3aCTO-
CyBaHHS Horo sk 3axo1y 3a0e3rneyeHHsl NPOBaKEHHS B CIIpaBax Mpo aMiHICTPaTUB-
Hi TIPaBOMOPYIICHHS, 3 METOK CTBOPUTH YMOBH JUISl HAJIEKHOTO PO3TIISLY CIPaBU
(ct. 260 KYnAII). ¥ npomy pasi mij yac BUKOHAHHSA MPAL[iBHUKOM IOJILIl NPUBOAY
HEOOX1JTHO JI0JIeP)KYBaTUCh CTPOKIB aJIMiHICTPATHBHOTO 3aTpUMaHHs, 3a0e31eueHHs
CKJIaJJaHHS IPOTOKOJIY NP0 aAMiHICTpaTUBHE 3aTPUMAaHHs, HEOOX1JHOCTI MOBIAOM-
JICHHS] POANYIB 3aTPUMAaHOi 0COOM Ta IEHTPY HaJaHHS 0e30IIaTHOT BTOPUHHOI Ipa-
BOBOi JJOIIOMOTH TOILIO.

3a0e3nevnT SIBKY 0COOH, SIKa MPHUTATAETHCS JI0 aMIHICTPATUBHOI BiJIMOBiNaIBHO-
CTi, 0€3 BUHECEHHS CYJJOM II0CTAHOBU PO 3aCTOCYBaHHS MIPUBOAY (HANPHUKIA, O Mep-
II0TO CYZIOBOTO 3aCiJIaHHA) Ta BCyIeped i1 BOJIi € MPAKTHYHO HEMOXKITMBHM.

Kpim Toro, roBopsiuu npo NoAoJIaHHS MEBHUX NPABOBUX MPOTaJUH, B ACHEKT1 SBKU
0co0u B CymoBe 3aciJaHHS MOXKHA 3aCTOCYBaTH iHCTUTYT aHAJIOTI] IpaBa, 3BEPHYBIIN
yBary Ha OKpeMy NpakTHKy €BpONEWChKOro Cyay 3 mpaB JIOAMHU. Tak, y cBOeMy pi-
nreHHi 3a crpaBoro «IlonomaproB mpotu Yipaiam» Bix 03.04.2008 €CILJI 3a3nauus, 1o
CTOPOHH B PO3YyMHI 1HTE€PBAJIM 4acCy MalOTh BKHBATH 3aXO[iB, 11100 JI3HaTHCh PO CTaH
BigoMoro cynosoro nposamkeHHs (Crpasa «IloHoMaproB nmpot Yipainm», 2008).
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BucHoBkH

TaxuM 9YUHOM, BBAXXAEMO, IO BUYMHEHHS 0CO0O00, KA MPUTATAETHCS 0 aaMIiHi-
CTPaTUBHOI BiJNOBIJaIbHOCTI, Miif, COPSIMOBAHUX HA HESBKY 0 CYAY IJIs PO3IIIs-
Iy CIpaBu ab0 HEMOXJIMBICTh MPAIIBHUKIB MOMIIIT 3AIHCHATH MPUBIA 1€l ocooH,
JKOAHUM YMHOM HE MOKe OyTH MiJCTaBaMU JAJIsl TIOBEPHEHHS MPOTOKOIY MPO aaMi-
HICTpaTHBHE MPABONOPYIICHHS U HAJEKHOTO O(OPMIICHHS, OCKITBKHA HE CTOCY-
€ThCA JKOJTHUX HEOJIKiB MPOTOKOIY MPO aJMiHiCTpaTUBHE mpaBonopyueHHsa. Cyn
MMOBHWHEH BXXHTH BCIX MOXIIMBHX 3aXOJIB I[0J10 iHHOPMYBaHHS 0COOH, KA IIPUTSATA-
€TBHCS 10 aAMIHICTPATUBHOI BiJMOBIZaJIbHOCTI, PO Yac, AaTy Ta Micle po3mIsay ii
CIIpaBH, a B pa3i YXUIEHHS 0COOH BiJl SIBKH — BUHECTH TIOCTAHOBY IpO i mpuMycoBe
JOCTaBICHHA 10 cyay (mpuBifg). I[IpudomMy KiTbKiCTh BUHECEHUX CYAOM DillIEHb MPO
MPUBiA HE MOXKe OyTH KOIHUM YHHOM OOMEKEHa Ta MOBHHHA BH3HAYATHCH CYAICIO
3 ypaxyBaHHSAM 0COONMBOCTEH CIIPABH 1 CTPOKIB MPUTSITHEHHS IO aMiHICTPaTUBHOI
BIAIIOBIaJILHOCTI.
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V]IK 346.12:346.2

HOBE/MN IOPUCAMKLYT (MIABIAOMYOCTI)
KOPMOPATUBHUX CINOPIB

Y emammi sucsimnioromocs nosenu I'IK Yrpainu, wo suznauaioms iopucouxyilo 20cnooap-
CbKUX CY0i6 13 p0327180Y KOPROPAMUBHUX MA NO8 A3AHUX 13 HUMU (KBA3IKOPNOPAMUBHUX) CHO-
pis, ma Hasooumvcs ix kracugpixayis. Takookc i3 nocunanHamu Ha okpemi piuternns Bepxos-
Hozo Cydy ¢ cmammi Ha0acmbCsl OYiHKA 3MICHTY KOPHOPAMUBHUX NPAG, MA YHOUHIOIOMbCS
03HaKu Kopnopamuero2o cnopy. Ocobausuil Ha2onoc 3p0OIeHO HA 008OCHHI NO3UYIL U000
Ppo3uupeno2o Kona cyd’€kmie KopnopamusHux 6iOHOCUH, HAOLIEHUX NPOYeCcyanrbHolo Oic3-
oammuicmio, ma po3uuUperHo2o MayMaieHHs MOJNCIUBUX CIPA8 y CHOPax, Wo GUHUKAIOMDb i3
KOpNopamueHux 6i0HOCUH.

KirouoBi cjioBa: kopriopaTuBHi 1paBa, KOPIOPATUBHHUIN CITip, Mi/IBIIOMYiCTh, FOPUCAMKIIIS
KOPIIOPAaTHBHUX CIIOPiB, KOPIOPATHBHI BiIHOCHHH, ITOX1IHUI TI030B, IOXi/JHI BUMOT'H, KBa3i-
KOPIIOPaTHBHI CIIOPH, Cy0’€KTH KOPIIOPATUBHUX BiTHOCHH.

1. Beryn

s peanizawii CyI0BOTO 3aXHCTy KOPIIOPaTUBHUX IIPaB
Ba)XJIMBE 3HAYCHHS Ma€ BU3HAYCHHS ITiIBIIOMYOCTI CTIpaB i3
PO3IIISY KOPIIOPAaTHUBHUX CITOPIB. SIK BIIOMO, ITiJ[BIIOMYiCTh
KOPIIOPaTUBHUX CIOPIB TOCIOJAPCHKHM CylaM Oyia 3aKpi-
IUIEHAa Ha 3aKOHOJaBYOMY piBHI HanpukiHii 2006 p. Binroni
; 3aIpoBaHPKEHO BUKITIOUHY TiJICYJIHICTh CIIPaB, 1[0 BHHUKAOTh
i3 KOPIIOPATHBHUX BiTHOCHH, 32 MiCIIE3HAXOKECHHSIM TOCIIO-

JIAPCHKOTO TOBAPHCTBA, MIJK YYaCHHKaMH SIKOTO BUHUK CITip.
Pl o crpas, 110 BUHUKAIOTH i3 KOPIIOPATUBHHUX BiTHOCHH,

lOxHO Oynu BiIHECEHI CIIOPH MDK TOCHOAAPCHKUM TOBAaPHUCTBOM
Kupuno Onekcangpoeuy, Ta HOrO YYaCHHKOM (3aCHOBHHMKOM, aKIIIOHEPOM), y TOMY
anBoKaT-PaaHIK YHCIl yYaCHUKOM, SIKMH BHOYB, a TaKOX MK y4aCHHKaMHU

AnBOKarcLKOro 06°eHaHHs  (3aCHOBHMKAMH, aKL[iOHEpPaMH) TOCHONAPCHKHX TOBAPHCTB,
«lOpuauira ipma Apio» IO TIOB’sI3aHi 31 CTBOPEHHSM, [isUTBHICTIO, YIPABTIHHAM Ta
k.yukhno®@ario.law . . .
NPUIHHEHHSM JisUTBHOCTI IIHOTO TOBApUCTBA, KPIM TPYHO-
Bux crnopis. Tum camum 3axonom Ne 483-V Big 15 rpymaus
2006 p. Oyau BHECEHi 3MiHM 10 [OCHOAapCHKOTO KOICKCY
Vkpainu (nam — 'K Ykpainu) ta Oyno BU3HAYSHO, 11O Tij
KOpRopamuenumu 6iOHOCUHAMU MAIOThCS Ha yBa3i BiTHO-
CHHH, 1110 BUHUKAIOTh, 3MIHIOKOTHCS Ta MIPUITUHSAIOTHCS 00
kopriopatuBHUX npas (4. 3 ct. 167 'K Ykpainn).
EnoxanpHa cygoBa pedopma, 1o mpussena a0 3miH [oc-
MIOAAPCHKOTO IPOIIECyaIbHOTO KOIEKCYy B pelaKiii 3akoHy
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Ne 2147-VII Bix 3 oBtHA 2017 p. (nami — I'TIK Ykpainu) (I'ocnogapcekuii mpore-
cyaJpHHU Komeke Ykpainu, 1991), mpusBena g0 3MiH BEKTOPIB 3aXHCTY KOPITOPATHB-
HUX 1paB. L{i mepeTBOpeHHs MOYaIHCs i3 caMOro TOJIOBHOTO — MAXO/IB JI0 BU3HAYCHHS
FOPUCIUKITIT KOPIIOPATUBHHUX CITOPIB.

3 oxHOTO OOKY, BU3HAUCHHS IOPUCAMKINT KOPIIOPATUBHHUX CIIOPiB BaXXJIMUBE 3 OT-
TSy Ha MO€JHAHHS MyOIiYHMX Ta MPUBATHUX IHTEPECIB Yy TOCHOAAPCHKUX TOBAPH-
CTBax, Mpo0OJieMH MPaBOBOTO 3a0€3MeUeHHs Ta ONTUMAIBHOTO CIIBBIIHOLIECHHS SIKUX
nociimkeri B MoHorpadii O.M. Binnuk (Binauk, 2003). Sk Bizomo, KOpIOpaTHB-
Hi CIIOPH Jy’X€ YacTO CTOCYHOThCS AiH CyO’€KTIB BIIaJJHUX IMOBHOBaXXECHb y cdepi
myOIiYHO-TIPaBOBUX BIJHOCHH MO0 TPOBEJICHHS JICPKABHOI peecTpamii 3MiH JI0
YCTaHOBYMX JOKYMEHTIB, BHECEHHS IHIIUX BiJJOMOCTEH NMpPO HOPHAMYHY 0COOY 0
JIEPKABHOTO PEECTPY, & TOMY JIIA €(DEeKTUBHOTO 3aXHUCTY KOPIOPATUBHUX MTPaB HEOO-
X1IHO 4iTKO PO3yMiTH, AKUil cyn (aAMIHICTPAaTUBHUM, TOCIOAAPCHKUN UM 3aralbHUN)
Mae po3MIsAJaTH M030B MPO 3aXHCT KOPIOPATHUBHUX IpaB. 3 iHIIOTO OOKY, Cy0’€k-
THUW CKJIaJ YYaCHHKIB KOPIIOPATUBHUX CIIOPIB, JO SKOTO HAJEXKaTh SK FOPUIUYHI,
Tak 1 (pi3u4yHI 0cOOH, TEXK BIJIMBAB HA HEOJHO3HAYHE PO3YMIHHS HAJIEKHOI CYIOBOI
FOPUCIUKIIT IS PO3IIISAY TAKUX CIOPIB.

[Ipobnemu ropucaukilii KopropaTuBHEX criopiB gociimkysann M.K. Borym (bo-
rymr, 2017), 0.0. Kot (Kot, 2017), 1.B. Jlykaa (Jlykau, 2016), I.B. Cnacu6o-®dareepa
(Cnacubo-®PareeBa, 2009) Ta iHII BITYM3HIHI HAYKOBII, OJHAK JMHAMIYHUNA PO3BUTOK
KOPIOPAaTUBHOIO MpaBa, HabpaHHs YMHHOCTI HanpuKiHUi 2017 poky HOBUMHU MPOLIECY-
ATBHUMH KOJCKCaMU 3yMOBJIOE€ HEOOXIIHICTD MPOJOBKHUTH JOCITIHKCHHS i€l TEMH Ta
3aHOBO ITEPEOCMUCIUTH IOPUCAUKIIIIO KOPIIOPAaTHBHUX CIIOPIB.

3aBIaHHsIM CTaTTI € JOCIHIKEHHs FOPUCAMKINT PO3DISIy KOPIOPATUBHUX CIIOPIB
TOCTIOIapPCHKUMHE CyAaMHU B yMOBax icHyBaHHS HOBOi penakiii ['TIK Tta BHOKpemieHHS
JIOTUYHUX MPAKTHYHUX TPOOIeM.

2. 3akoHOIaBYe BU3HAYEHHSI KOPIOPATHBHUX MPaB

BusnadueHHs TEpMiHY «KOPROpaAmueni npasay 3aauilacTbcs HE3MIHHUM 13 Yacy Ipu-
wrsitTs K Ykpaiam y 2003 pori: KopriopaTuBHi IpaBa — Iie IpaBa 0co0H, 4acTKa sSKOi
BHU3HAYAETHCS B CTATYTHOMY KariTali (MaifHi) TOCIIOAapChKOT OpraHizailii, o BKJIF0Ya-
I0Th IIPAaBOMOYHOCTI Ha yYacTh M€l 0COOM B YIPaBIiHHI rOCIOIaPChKOI0 OPTraHi3aIli€lo,
OTpPHMaHHS NEeBHOI YaCTKM MpUOYTKY (AMBIACHMIB) AaHOI OpraHi3allii Ta akTHBIB y pasi
TKBiJIaIli1 OCTaHHBOT BiJINOBITHO JI0 3aKOHY, & TAKOXK 1HII TPAaBOMOYHOCTI, Iepen0adcHi
3aKOHOM Ta CTaTyTHUMH JokyMeHTaMu (4. 1 cT. 167 'K Ykpainm).

[Tixg rocnogapcekumu opranizauismu ct. 55 'K Ykpainu Bu3Hauae opuandHi 0coow,
cTBOpeHi BiAMoBiaHO o LIK YkpaiHnu, a Takox JepskaBHi, KOMyHaJIbHI Ta 1HIII TiAMPH-
€MCTBa, cTBOpeHi BiAmoBiaHO 10 'K Ykpainu, Ta iHII FOPUANIHI 0COOH, K1 3I1HCHIO-
I0Th TOCIIOJIAPCHKY IsIbHICTB Ta 3apEECTPOBaHI B YCTAHOBJICHOMY 3aKOHOM IOPSJIKY.

3. IlopiBHslIbHA XapakTepucTuka opucaukuii 3a 'K Ykpainu B crapiii Ta
HOBIil pegakmisix

Sxmo nopiBaatu HoBuil ['TIK Vkpainu Ta ioro momnepeaHio peJakiiilo B 4acTUHI
MPaBUJI PO3TIISTY KOPIIOPATHBHUX CIIOPIB, TO MOXKHA JISSIKI 3MiHHU.

[Mepm 3a Bce, B HOBIM penakmii ['TIK Ykpainu mig yac BU3HAYCHHS KOJIa CIIPaB y
Cropax, II0 BHHUKAIOThH i3 KOPIOPATUBHUX BiHOCHH, HaBEICHO HEBUKIIOYHHI IIe-
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pelliK MOXJIMBUX CHPaB, MPO 110 CBITYUThH CIOBOCHOIYUYEHHS «6 momy uucii». I'oc-
MOJAPCHKI CYAM PO3MISIAIOTH CIPABU B CIIOPAX, IO BUHHUKAIOTH i3 KOPIOPATHBHUX
BIZIHOCHH, y TOMY YHCJi B CIOpaxX MK YYaCHMKaMH (3aCHOBHUKAMH, aKLliOHEPaMH,
YJIeHaMH) IOPUANYHOT 0cO0M ab0 MK IOPUIMYHOK O0CO0O0K0 Ta ii ydacHHUKOM (3a-
CHOBHHMKOM, aKL1OHEPOM, WIEHOM), Y TOMY YHCIIi YYaCHUKOM, SIKUW BHUOYB, OB’ s3aH1
31 CTBOPEHHSM, AISUTBHICTIO, YIIPAaBIiHHAM a00 IPUIUHEHHSAM JiSUTBHOCTI Takol I0pH-
JUYHOT 0co0M, KpiM TpyaoBux crnopiB (m. 3 4. 1 ct. 20 I'TIK Ykpainu). o ue o3na-
qae? Ile o3Hauae, 0 B JOMOBHEHHS 10 «TPAAUIIIHUX) CIIPaB i3 PO3MISAAY CIIOPiB MiX
yYaCHUKaMH IOPUANYHOT 0cO0OM ab0 MiXK yHYaCHHKAaMH Ta CaMOIO IOPHIHYHOI0 0CO00I0
710 KopropaTtuBHUX cropiB 3a HOBUM ['TIK MOXyTh BiZTHOCHTHCE 1 iHIII CIIOpH, BH-
3HAYaJIHHOIO 03HAKOIO SIKHX SIK KOPIOPATUBHUX € HE TUTBKH Cy0’ €KTHHU CKIIAJ, aje i
XapakTep CIipHUX MPaBOBIAHOCHH.

Hanpuknaa, criip Mi>k OKpeMHUM 4JIEHOM HaIIAI0BO1 paJid akLIOHEPHOTO TOBApUCTBA,
SKAH HE € aKIiOHEPOM ITbOTO TOBAPHCTBA, a € MPEACTAaBHUKOM IIEBHOTO aKI[ioHepa, Ta
UM TOBAPHCTBOM 13 IPUBOJY peati3allii HarisJ0BOIO PaJoro Nepe10aueHUX 3aKOHOM Ta
CTaTyTOM IIpaB Ha YIPABJIiHHS TOBAPHCTBOM Ta 3MIHCHEHHS KOHTPOJIIO 32 BUKOHABINM
opranom — 3a nonepennporo penakuiero I'TIK Ykpainu Takuii criip He Mir po3nisJaTuch
y TOCHIOAAPCHKUX Cy/aX, OCKUIBKH B IiH CUTYaIlil YICH HAIISIOBOI paan HE € aKI[ioHe-
poM, TOOTO 3a Cy0’€KTHUM CKJIaJIOM CIIip He BiAmnoBinaB BuMoram 1. 4 4.1 ct. 12 TTIK
VYkpainu B penakiiii, mo misia g0 15.12.2017. Haromicts 3a HoBuM ['TIK Yipainu takuii
CIIIp IMiANAJAE ITi]T FOPUCAMKIIIFO TOCIIOAPCHKUX CYIIB.

Hasenene B mHoBomy I'TIK cioBocmomydeHHS «B TOMY YHCHI» y BH3HAuCHHI
Cy0’€KTHOrO CKJIaJly KOPIIOPATUBHUX CIIOPIB CIIPOCTOBY€ HajaHe Bepxosuum Cynom
VYkpainu y 2008 poiri po3’siCHEHHS MPO Te, 110 HE MiJJISATaE PO3IMUPEHOMY TIyMa-
YeHHI0 MyHKT 4 yacTuHu nepuoi crarti 12 I'TIK mono cnpas, nmoB’s3aHuX 31 CTBO-
PEHHSM, TiSIBHICTIO, YIPaBIIHHIM Ta HMPUIHHEHHSAM AiSUIBHOCTI TOCHOAApCHKOTO
TOBApHUCTBA, SKIIO OJHIEI0 31 CTOPIH y CIpaBl HE € YYaCHUK (3aCHOBHUK, aKI[IOHED)
roOCTOJJapChKOTO TOBAPUCTBA, B TOMY YHCII Takui, mo BUOYB. OCKIJIbKH 32 HOBUM
I'TIK BUKIJIIOYHO TOCHOAAPCHKUMHU CyAaMH MOBUHHI PO3IJIAJATUCh CIIOPH, 1[0 BUHU-
KaroTh i3 IPaBOYMHIB IIOA0 aKI[ilf, YACTOK, MAiB, iIHIINX KOPIIOPATUBHUX MPAB B I0PH-
OUYHIA 0co0i, KpiM MPaBOYMHIB y CIMEMHHMX Ta CHAAKOBUX MPaBOBIJIHOCHHAX, TO
Bixrenep He BignmosigaroTh HoBoMy I'TIK momokenus mynkry 1.7 Iloctanosu Ilne-
Hymy BI'CY («IIpo nesxi nuTaHHS NPaKTHUKUA BUPILICHHS CIOPIB, 10 BUHUKAIOTH 13
KOPITOPAaTUBHUX MPABOBITHOCHHY), B IKOMY BKa3aHO, 1[0 10 KOPIIOPAaTHBHHUX CIOPiB
HE HajieXaTh Ta BUPILIYIOTHCS 3arajbHUMHU a00 rOCHOJAPCHKUMH CyIaMH 3ajex-
HO BiJ Cy0’ €KTHOTO CKJIaay CIIOpPH IIPO BH3HAHHS IpaBa BIACHOCTI HA aKIlii, CIopH
00 YKJIaJEHHS, PO3ipBaHHA, 3MiHHU, BUKOHAHHS, @ TaKOXK BU3HAHHS HEA1HCHUMHU
JIOTOBOPIB KYIIBII-MPONaXy akKIliif, Ta CIIOPH MIOAO IHIIUX MPABOYMHIB 3 aKIIISIMH.
Ha weit acnext 3Bepraina ypary 1.B. Jlykad y cBoeMy mociipkeHHI crioco0iB Ta popm
3aXUCTy KopropaTtuBHUX mpas (Jlykad, 2016).

Y noBomy I'TIK Ykpainu okpemum myHKTOM (1. 4 4. 1 cT. 20) BU3HAYEHO Karero-
pifo cnpaB y crmopax, [0 BUHUKAIOTH i3 TPaBOYMHIB IIOJ0 AKIiH, 9aCTOK, MaiB, 1HIINX
KOpPIOPAaTUBHUX MPaB B IOPUINYHINA 0C001, KpIM MPABOYMHIB Y CIMEMHHUX Ta CIIaAKOBUX
MIPAaBOBITHOCHHAX.
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3amictp nependauenoi B nonepeaniil penakuii I'TIK Ykpainu kareropii crnpas
«CTIpaBH B cHopax oo oOmiky mpas Ha miHHI nmanepu» HoBuUM ['TIK nmepenbdadeno,
110 /10 FOPHUCAMKLI] TOCIOAapPChbKUX CYIIB HaJEKUTh PO3MIIA CIPaB y CIOpax 11040
[IHHUX MANepiB, Y TOMY YHCIIi OB’ I3aHMUX 13 MpaBaMM Ha IIHHI Manepu Ta IMpaBaMu,
[0 BUHUKAIOTH 13 HUX, €MICI€10, pPO3MILIIEHHSIM, 00IrOM Ta MOTANICHHSIM [[IHHUX T1a-
nepiB, 00JIiKOM IIPaB Ha IiHHI MTanepu, 3000B’I3aHHSIMHY 3a [IHHUMU TTariepamMu, KpiM
0OproBuX IIHHUX MAaNEpPiB, BIACHUKOM SIKUX € (i3udyHa 0cola, sKa HE € MiIIpPHEM-
I[eM, Ta BEKCENiB, 110 BUKOPUCTOBYIOTHCS B TIOJJATKOBUX Ta MUTHUX MPAaBOBITHOCH-
Hax (1. 5 4. 1 cT. 20).

Jloriuanm BumaeThes 3akpimieHns B HoBomy ['TIK Ykpaian Hopmu, 1110 10 IOPHCANK-
i1 TOCIOAAPCHKUX CY/IIB TAKOXK HAJISKUTh PO3IIIA] BUMOT, SK1 € MOX1IHUMH BijJ KOPIO-
PaTUBHOTO CTIIOPY: BUMOTH IIOJIO PEECTpAllii MaifHa Ta MafHOBHX IpaB, 1HIIMX PEECTpa-
LIAHUX Aiid, BU3HAHHS HEAIMCHUMU aKTiB, IO MOPYLIYIOTh MpaBa Ha MaHO (MaiHOBI
MpaBa), SIKIIO TaKi BUMOTH € IMOXiJJTHUMH BiJl CIIOPY IIOJIO0 TAKOTO MaiiHa a0 MaiiHOBHX
IIPaB YU CIOPY, [0 BUHUK 13 KOPIIOPATUBHUX BIAHOCHH, SIKIIO LEH CHip Miajsrae pos-
IJISITy B TOCTIONIAPCHKOMY CYIi 1 IepeIaHnii Ha HOTO PO3IIIS]l pa30M 13 TAKMMH BUMOTaMHU
(m. 13 4. 1 c1. 20).

Kpim Toro, B HoBomy I'TIK Ykpainu, Tak camo SIK 1 B TONepeaHiil penaxiiii, nepeaoda-
YeHa I1/1B1JOMYiCTh TOCIOAAPCHKUM CYZlaM TaK 3BaHUX «IIOX1AHHX MO30BiB)» — KaTeropii
crpas, 3anpoBapkeHux i3 01.05.2016, y cmopax Mix I0pHIMYHOIO 0C00010 Ta ii moca-
JIOBOIO 0CO0O0I0 (B TOMY YHCII ITOCAZIOBOIO 0CO0O00, TOBHOBAKEHHS SIKOi ITPUITHHEHI )
PO Bi/IIIKOMYBaHHS 30UTKIB, 3aIOIITHUX IOPUINYHINA 0c001 JisiMu (O€3isIIbHICTIO) Ta-
Kol mocasioBoi 0coOH, 3a MO30BOM BlIaCHHKA (YYacHMKA, aKI[iOHEpa) TaKoil IOpUAUYHOL
ocobu, mogaHuM B ii iHTepecax (MpaBo MOJaTH MO30B B iHTEpecax IOPUANIHOI ocoon
Ma€ y4acHUK (aKI[iOHep) IOpUAUYHOI 0cO0H, sTkoMy HaiexxuTh 10 1 Olnble BiCOTKIB
CTAaTYTHOTO KaIliTaJy TOBapHcTBa (KpiM MPHUBIICHOBAHUX aKIliif), 00 4acTKa y BIACHO-
CcTi TopuaAnYHOI 0cobu sikoro ctaHoBUTH 10 i Oinbmre BincoTkiB (ct. 54 I'TIK Ykpainu B
penakuii, unHHiN 3 15.12.2017).

4. Buan KopnopaTuBHUX CIPaB, HA fAKi MOLIUPIOETHCA IOPUCIAUKIIA rocnogap-
CbKHUX CyAiB

Otxe, HoBuii I'TIK nepenbavae oquH OCHOBHUI («TpaauLiiHUI») B BIacHE KOP-
MIOPATHBHUX CIIOPIB 1 TP KBa3iKOPHMOPATHBHUX BUIIB CIIOPIB, SIKi BPETyIbOBYIOTHCS SIK
HOpPMaMH CyTO KOPIIOPAaTUBHOIO NpaBa, Tak 1 HOpMaMHU 1HIIUX MiArany3ed Ta IHCTUTYTIB
TOCIIOIapCHKOTO, IMBLTLHOTO 1 HABITH aIMIHICTPATHBHOTO TpaBa (3000B’sI3aJIbHE TPABO
Ta ITHCTUTYT MpaBa BIACHOCTI, IHCTUTYT ACIIKTHOI BIANOBIIaJILHOCTI, aJMIHICTPAaTHUBHI
MIPABOBITHOCHHH IIONO0 JeP>KaBHOI peecTpanii KOPIOpaTHBHUX MpaB), Ha SIKi MOIMINPIO-
€TbCSI FOPUCIUKLIS TOCTIOAAPCHKUX CY/iB!

1) cmopw, 10 BUHUKAIOTH 13 KOPHOPATHBHUX BITHOCHH, Y TOMY YHCII MiX y9acHH-
KaM¥ (3aCHOBHHKAMHU, aKI[I0HEPaMH, WICHAMH) IOPHIMYHOT 0cOOU 200 MK FOPHIUIHOIO
0c000710 Ta 11 yYaCHUKOM (3aCHOBHHKOM, aKI[IOHEPOM, YJICHOM), ¥ TOMY YHCITI YIaCHH-
KOM, SIKWii BUOYB, OB 513aH1 31 CTBOPEHHSM, JIiSUIbHICTIO, YIIPaBIiHHAM a0 NPUITUHEH-
HSIM JSUTBHOCTI TaKol FOPUINYHOI 0COOH, KPIM TPYHZOBHX CIIOPIB;

2) cnopu 3 NPaBOYMHIB LIOA0 aKlil, YAaCTOK, MaiB, IHIIUX KOPIOPATUBHUX IIPaB B
IOpUAMYHINA 0c00i, KpiM MPABOYMHIB Y CIMEHHHX Ta CMIAJAKOBHUX IIPABOBITHOCHHAX;
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3) cmopu MiXK IOPHIUYHOI 0COOO0F0 Ta ii IO0CATOBOI0 0CO000, B TOMY YHUCIIi HOCa-
JIOBOIO 0CO0O0I0, TIOBHOBKEHHS SIKOT TPUIMHEHI, TIPO BiIIIKOAYBaHHS 30UTKIB, 3aI0-
JUSTHUX FOPUIMYHIN 0c001 JissMu (0e3isUTBbHICTIO) TaKoi M0CcaloBOi 0COOH, 3a TT030BOM
BIIaCHUKA (YYaCHUKA, aKIIOHEepa) TaKkol OPUINIHOT 0cOOH, TIOIaHuM B i1 iHTepecax;

4) cnopu 1IO0 peecTpallii MaifHa Ta MAaHOBUX TPaB, 1HIIUX PEECTPAIIHUX i,
BU3HAHHS HEJIIICHUMM aKTiB, 1[0 MOPYIIYIOTh MpaBa Ha MaifHO (MaifHOBI MpaBa), KO
TaKi BUMOTH € MOX1JHUMH BiJl CIIOPY, IO BUHUK 13 KOPIIOPATUBHUX BIAHOCHUH, SKIIO 1IeH
CIIp MiUIAATae PO3MLAY B TOCIIONAPCHKOMY CY/i 1 IepeJaHnii Ha HOro po3misi pa3oM i3
TaKUMH BUMOTaMH.

[Toeeprarounck o HoBen ['TIK VYkpainu, ciij Takok MaTH Ha yBasi, IO CIIPaBH B
CTIOpax, sIKi BUHUKAIOTh 13 KOPIOPATUBHUX BiTHOCHH, Y TOMY YHCIi 3 TIOXiJTHUMH BH-
MOTaMH, CIIPaBU B CIOPAX i3 MPABOYMHIB II0JJ0 KOPIIOPATUBHUX MpaB (aKmiii), a TAaKOX
«TOX1HI MO30BM» MPO BiJINIKOJYBaHHS 30MTKIB, 3aMOIISHUX IOPUINYHIA 0CO01 MU
(6e3aisubHICTIO) MOCanoBOi 0CO0M, HE MOXKYTh OyTH PO3IISIHYTI 3a MpaBUJIaMHU CIIPO-
IIEHOTO TTPOBaKeHH. [Ipo aKTya bHICTh Ta CKOHOMIYHY JOLUIBHICTD 3alPOBaKCHHS
MOX1THOTO MMO30BY BXE HEOJHOPA30BO MILIOCS B CICIiAIbHIA IOPUINYHINA JiTeparypi
(Iloka, 2017).

Be3yMoBHO, Ha MpakTHIll B CHIIY Pi3HOMaHITHOCTI TOCTIOAAPChKUX BiIHOCUH BUHU-
KaIOTh IIUTAHHS I[0A0 TOTO, UM HAJEXKaTh OKPEMi CIipHI BITHOCHHH JI0 KOPIOPATHBHHUX,
1 BIAMOBIHO — YM TIOHIMPIOETHCA HA CITIPHI BITHOCUHU FOPUCAMKIIISI TOCMIOAAPCHKUX CY-
niB. OCKUIbKYM 3aKOH BH3HAYAE JIMINE 3arajbHi O3HAKH KOPIOPATHBHOIO CIIOPY, IyXKe
KOPHCHUM JUTS IIPABHIIBHOTO PO3YMIHHS IIPHPOAN KOPIIOPATUBHIX BiTHOCHH € BUBUCHHS
cynoBoi mpakTuku BepxoHoro Cyny, B SIKiif MOSCHIOETCSI, YOMY JCSKi CIIOPU HE € KOp-
MTOPaTUBHAMH, X04a, Ha TEPIIUI MO, MAIOTh yCi O3HAKH KOPIIOPATUBHOTO CIIOPY, i
HaBIAKA — YOMY iHII CHOPH CIIiT BBa)KaTH KOPIIOPAaTHBHUMH, HE3BKAIOUHM HA TE, IO
BOHH, 371aBajiocst 0, MaloTh O3HAKU 3BHUAIHOTO IIUBIIBHO-IIPABOBOTO CIIOPY.

5. IlpakTHKa BU3HAYEHHS WPUCANKIII KOPIIOPATHBHOTO CIOPY

[TocranoBoto B crpaBi Ne 925/1321/16 woneris cynnis KacauiiiHoro rocmonap-
CBKOTO CYIy CKacyBalla Cy[IOBi PilIEHHS MiCIIEBOTO Ta alelAIiHHOTO TOCIIOAaPCHKOr0
CY/IB Ta 3aKpHJia MPOBAJKECHHS B CIIPaBi 3a T030BOM (Di3UYHHMX OCI0 — CITIBBIACHUKIB
OararokBapTupHOTOo OyauMHKY 10 OCBb mpo BH3HAHHS HEXIHCHUMU PIllIEHb 3aralb-
Hux 30opis OCBb, Buznanns veniiicanm Cratyty OCBB Tomo. Bepxosuwmii Cyx Bka-
3aB, IO CIMIBBJIACHUKU 0araTOKBapTHPHOTO OyIMHKY HE € HOCISIMH KOPIIOPATHBHUX
mpas, a BiTHOCUHU M1 CIIBBIIaCHUKaMH OaraTokBapTUpHOTo OynuHKy Ta O0’€aHaH-
HSIM CHIBBJIACHHKIB 0araTOKBapTHPHOrO OyIMHKY He € koproparuBHuMH. Kopropa-
TUBHI TIpaBa XapaKTepU3YIOThCS TAKUMHU O3HaKaMHu: 1) 0coba Ma€e 4acTKy B CTaTyTHO-
MYy KaIiTalli ToCIoIapchKol opranisaiii; 2) ocoda Mae mpaBa Ha y4acTh B yIpaBIiHHI
rOCIOAapChKOI0 OpraHi3ali€ro, 3) Mae MpaBo Ha OTPUMAHHS NIEBHOT YaCTHHH MTPHOYT-
Ky (IMBieHIiB) rocrmoaapchbkoi opranizamii. [IpoTe BiAMOBIIHO 10 YHHHOTO 3aKO-
HomaBcTBa OCBEDB cTBOproeThCs sk HenmignpueMHuIbKe ToBapucTso, OCBb € nenpu-
OyTKOBOIO OpTaHi3ali€lo 1 He Ma€ Ha MET1 Ofiep)KaHHs MPUOYTKY AJis HOTO PO3MOALILY
MIDX CHiBBIaCHUKaMU. BinnoBijgHo, cip y AaHiil cnpasi Mixk (i3H4HUMH ocoOaMu —
criBBIacHHKaMH OarartokBaptupHoro oynuHky Ta OCBb He € KopmopaTHBHUM Ta HE
BIJIHOCHTBCS JIO FOPUCIAUKINIT TOCTIONAPChKUX CYIIIB.
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ITocranoroto B cripasi Ne 923/20/17 koneris cymais KacariiiHoro rocnouapchbKoro cyay
JUHTIITa BUCHOBKY, II0 32 HASBHOCTI B CTAaTyTi TOBAPHCTBA OOMEKCHHS CyMH, Ha SIKY BHU-
KOHABYMH OpraH BIpaBl YKJIAJaTH NPaBOYMHH, YKJIAACHHS MPABOYMHY 3 MEPEBUIIECHHAM
TaKoi CyMH Ta 3a BiICYTHOCTI DIiIICHHS BHIIIOTO OpraHy TOBAapHCTBA IPHU3BOAUTH JIO TO-
PYLUEHHS [IpaBa YYaCHUKIB Ha YIPaBJIiHHS CIpaBaMH TOBApUCTBA, SKE TOJISTAE B HAJaHHI
JI03BOJTy YIaCHUKAaMH TOBApHCTBA Ha YKJIAJCHHS 3HAYHOTO MPABOYNHY, TTOB SI3aHOTO 3 PO3-
MOPS/DKEHHAM MaiiHOM TOBapHUCTBa. BinnoBiiHO, akuioHep (YY4acHUK) TOBapHCTBA MOXKeE
OCIIOPUTH JIOTOBIp, BUINHEHUH TOCHOAAPCHKIM TOBAPUCTBOM, SIKIIIO OOTPYHTYE BiITOBIIHI
MO30BHI BUMOTH MOPYLIEHHSAM HOro KOpnoparuBHUX npas. [Ipuuomy cy6’ekTHuUil cknan
YUYaCHHKIB CHIPHUX IIPABOBITHOCHH HE MA€ 3HAYCHHS [Tl MOKIIMBOCTI 3BEPHEHHSI CaMe JI0
TOCIOIAPCHKOTO CY/Y, OCKIJIbKH HE3aJIXKHO BiJl Cy0’€KTHOTO CKIIaYy, SIKIIO YYaCHHK (aKLi-
OHEp) rOCIIOIAPCHKOTO TOBAPHUCTBA OOTPYHTOBYE BiIIOBIAHI TO30BHI BUMOTH ITOPYIICHHSIM
HOro KOprnopaTuBHUX MpaB, TO TaKUi CHIp MiJB1IOMYMI TOCIOAAPCHKUM CyAaM. Y 3B’SI3KY
13 IIMM CyJI KacalliiiHOi 1HCTaHIII CKacyBaB MIOCTAHOBY alleJISAIIHOTO CYIy, SKUH JIHIIOB
TIOMIJIKOBOTO BUCHOBKY, III0 TIO3UBAY SIK YYaCHUK TOBAapUCTBA HE HA/IUICHUH Cy0’ €KTHBHIM
MPaBOM Ha 37IHCHEHHS MOBHOB)KEHD BJIACHHKA MaliHa, a TOMY CITIpHHI JOTOBIp, YKJIaJie-
HUIA 1IUM TOBApUCTBOM, HIOUTO HE MOPYILIYE HOro KOPIOPaTHBHI ITpaBa.

VY cnpagi Ne 904/9495/16 no cyny 3BepHynuch JIHIIponeTpoBchka Michka paja (To-
3uBad-1) Ta JlemaprameHt mo poOoti 3 akTuBamu JIHinmpomeTpoBcbkoi Michbkoi paau
(mo3uBad-2) i3 MO30BOM MPO BU3HAHHS HENIHCHUM PIllICHHS 3arajbHuX 300piB ydac-
HUKIB TOBapuCTBa (BiAIMOBiJaua) Ta MEPEeBEACHHS Ha MO3MBaya-2 MpaB Ta 00OB’SA3KIB
MOKYTIIS YaCTKH B CTaTyTHOMY (OHII ToBapucTBa. Y NaHii cmpaBi Jlemaprament, sik
OKpeMa IopuauYHa oco0a MmyOIiYHOro MnpaBa Ta BUKOHABYMI opraH J{HIMponeTpoBChKOi
MiCcbKOi pagy, OyB y4acCHHKOM TOBAapHCTBA, a TOMY 32 BHCHOBKOM Cyly KacamiiHOI iH-
craHuii BigMoBa /lenapramMeHTy BiJ epeBaXHOTO MpaBa MpHUI0aHHs YaCTKH yYacHHUKA B
CTaTyTHOMY (DOHJIi TOBAPHCTBA € BiAUYKEHHSIM MaifHOBOTO MPaBa, SIKE HAJCKHUTh TCPH-
TopianbHil rpomazi. Cy BCTAaHOBUB MOPYILEHHs 3aKOHY IIiJl Yac CKJIMKaHHS Ta IpOBe-
JICHHS 3araJbHUX 300piB yYaCHHUKIB TOBApPUCTBA, & TOMY BiIXMJIMB IIOCHJIAHHS HA TE, 110
0co0a He MOXKe BIAMOBIIATH 32 IOMIJIKH Jiep KaBHUX opraHiB. L{s cripaBa noBodi ikasa
B KOHTEKCTi KoJa Cy0’€KTiB KOPIIOPATUBHHUX CIHOPIB, SIKI MOXKYThH TpEJ SIBUTH MO30B Y
Cy/i Ha 3aXHCT CBOIX IpaB Ta iHTepeciB. POopMaIbHO Y4aCHUKOM TOBApPHUCTBA OYB came
JemapramenT, a He J{HIMIpomeTpoBChKa MichKa pajia, OMHAK paja SK OpraH MiCIIEBOTO
CaMOBpSAyBaHHs TaKOX BIIPaBl 3BEPTATUCH 10 CYIy B KOPIOPATHUBHUX CIIOPAX 32 3aXH-
CTOM Mai{HOBOTO IpaBa, SIKe HAJIC)KUTh TEPUTOPIaIbHIM TPOMAII.

Tako KOPUCHOIO JUI PO3YMIHHS 3MICTY KOPHOpAaTHBHUX IpaB € nocraHosa Kaca-
[iHOTO rocnojapchkoro cymy B crpasi Ne 923/20/17. V uiit cnpaBi cyn KacariiHoi
1HCTaHUi{ JiHIIOB BUCHOBKY, 110 YYaCHUK HE BIPaBl OCKapHUTHU PIlLICHHS HAIVISI0BOI
pau ToBaprCTBa PO 3000B’ I3aHHS TCHEPATBHOTO JUPEKTOPa TOBAPHCTRA 3A1HCHIOBATH
3aKyMiBJIIO POOIT Ta MOCIYT BiAMOBINHO 10 3akoHy Ykpainu «Ilpo 3mificHeHHs nepxaB-
HUX 3aKymiBenby. Cyn BU3HAB BiACYTHICTh MOPYIICHHS IIPaB TAaKOTO YUACHHUKA y 3B’S3-
Ky 3 OCIIOPEHHMM DILICHHAM Ta I1[€ Pa3 HaBIB BUCHOBOK, 1II0 YUYACHUKHU FOCIOJAPCHKOrO
TOBAapUCTBA HE BIIPABi 3BEPTATHCS JO CyAy 3a 3aXHCTOM IIpaB Ta iHTEPECiB AK IHIINX
YYaCHHUKIB IOCIOJApChKOr0 TOBAapUCTBA, TaK 1 CAMOT0 TOBAPUCTBA 11032 BIAHOCHHAMHU
MIPEICTABHMIITBA. TaKMM YMHOM, HE3BaXKAaI0UN HA HAICKHUH Cy0 €KTHHUIl CKIaf, y mii
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CHpaBi CHipHI IPABOBIJHOCHHH 32 CBOIM XapaKTepoM (3MICTOM) HE € KOPIOPaTUBHUMU,
OCKIJIBKH TIPABO YYaCHUKA TOBAPUCTBA HA YIPABIiHHS TOBAPUCTBOM HE € aOCOIIOTHUM,
a CKJIAZIA€ThCS 13 YITKO BUBHAUYEHUX 3aKOHOM Ta CTaTyTOM IPaBOMOYHOCTEH.

6. BucHoBku

[Mo-nepiie, KAHOYOBOIO O3HAKOK Yy BU3HAYEHHI FOPUCAUKLIT Cyqy (FOCIOAApCHKOTO,
3arajJbHOTO 200 aJMIHICTPATHBHOTO) € HE TIJIBKH Cy0 €KTHUH CKIaj yYaCHUKIB CIIIPHUX
MIPaBOBITHOCHH, ajie i XapaKTep CIipHUX MPaBOBIIHOCHH.

[To-gpyre, nounnarouu 3 15.12.2017 oxpecieHe nyHKTOM 3 4acTUHM HEPUIOI CTAT-
11 20 T'TIK Ykpainu Koo crpas y cropax, 1110 BUHUKAIOTh 13 KOPIOPAaTUBHUX B1IHOCHH,
MAJISTae Po3MUPEHOMY TIyMadeHHIO.

[IpuiimMatoun 10 yBaru 3MiHHA y (OpMYJIFOBaHHI KOPIOPATUBHUX CHOPIB, BiIHECEHUX
JI0 YOPHUCIUKINT rocriogapchkux cymi 3a HoBuM [TIK, a Takox mpaBo ¢izuuHOi ocodu
3BEpTaTUCh IO TOCIOAAPCHKOro Cyy 3a 3aXUCTOM HE TIJIbKH CBOIX MpaB, aje H 3aKOoH-
HUX 1HTEPECiB, BUAAETHCS JyKE HMOBIPHHUM, 10 TOCTIONAPCHKI CYIH PO3IIISLIATHMYTh 10
CYTIi CIIpaBH MPO KOPIOPATHBHI CIIOPH, B SIKUX MO3MBAY MOXKE i HE OyTH YIaCHHKOM (3a-
CHOBHHKOM, aKI[IOHEPOM) TOCIIOAAPCHKOTO TOBAPHCTBA, Alle € MAKOPUTAPHUM YJIaCHH-
KOM (aKI[I0HEpOM) MaTEpUHCHKOI KOMIaHI{ TAKOro rocnofiapcbkoro Topapuctaa. Cropu,
SIK1 CTOCYIOTBHCSI HACITIJIKIB HEBUKOHAHHS (HEHAJI)KHOTO BUKOHAHHS ) MIPABOYHHIB 1110/I0
aKIIiif, 4acToK, mai, a00 PO BU3HAHHS HEMIMCHUMH TAKUX MPABOYMHIB HE3AIEIKHO BiJ|
Cy0’€KTHOTO CKJIaJly CTOPiH NMPAaBOYMHIB, TAKOX TTOBUHHI PO3IVISIATHCH TOCIIONAPChKU-
MU cynaMu. €1MHE BUKIIIOYEHHS 13 LIbOT0 MIPaBUJIa — CIIOPH, 1110 CTOCYIOThCS IPABOYHHIB
y CiIMEHHHUX Ta CTaJKOBHX MPABOBITHOCHHAX.

[To-Tpere, mijuisArae neperisay cTaaui 3a octaHHi 12 pokiB NOIVIsAA HA KOJIO cy0’ex-
TiB KOPIIOPAaTUBHUX BiJHOCHH, SIKI MOXYTh 3BE€PTaTUChH JI0 TOCIIOAAPCHKOTO CYIy 3a 3a-
XMCTOM CBOIX IpaB Ta 3aKOHHUX 1HTEPECIB.

Taxk, OKpiM «TpagumiiHIX» HOCIIB KOPITOPATUBHUX IIPaB Ta 000B’SI3KiB — IOPUAMIHOT
ocobu Ta ii yyacHMKIB, akuioHepiB 1 wieHiB — HOBUH ['TIK 103BONMB 1 iHIIKUM ocobam
3BEPTATHCH JI0 Cy/y 32 3aXMCTOM KOPIIOPAaTUBHUX IPaB, SIKi TOBUHHI IEPEAyCiM 00TpyH-
TYBaTW HAsIBHICTh Y HUX TaKUX MpaB. Takumu cy0’€KTaMu, Ha HAI MOV, € YWICHH
OpTaHiB yIpaBIiHHS IOPUIMYHHUX 0OCi0, KiHIeBuil OeHediriapHuii BIaCHUK (KOHTPOJIEp)
FOPUIUYHOI 0CO0H TOMIO.

Takox 10 cy0’€KTiB KBa3iKOPIIOPATUBHUX CIIOPIB, K ITiABIIOMYi BUKITIOYHO TOCIIO-
napcbkuM cynam, HoBui ['TIK BiTHOCUTH CTOPIH MPABOYMHIB IIOJI0 AKI[iH, YACTOK, MAiB
y IOPUANYIHUX 0C00ax, a TAKOK CTOPiH MTPABOYMHIB MO0 MaifHa, SKEe BiAUy)KeHE FOpH-
JUYHOIO 0CO00I0 3 MOPYLIEHHSIM KOPIIOPaTUBHUX MpaB (IIpaB Ha YIPaBIiHHA) YYaCHUKIB
TaKol FOPUINIHOI 0cOoOH.

Kpim Toro, B rocrionapcbkoMy Cy/li y4aCHUKaMH CIIPaBH 3 PO3MIIALY KOPIIOPAaTUBHOTO
CIIOPY MOXKYTh OyTH JIepKaBHI PEECTPATOPH, Ha SKUX 3aKOHOM ITOKJIaJIeH] TOBHOBaXEH-
Hs 3 JIEp’KaBHOI peecTpallii IOpUANYHUX 0Ci0 Ta pedoBUX MIPaB Ha MaiHO, SIKi 31iCHIO-
I0Th QAMIHICTPATUBHI (DYHKIII B CIIPHUX BiTHOCHHAX Ta BiIPI3HAIOTHCS 32 CBOIM CTaTy-
COM BiJ] Cy0’€KTIB KOPIIOPATUBHUX BiTHOCHH.

[lepcnexTnBaMy MOJANBIIOTO HAYKOBOTO JOCIIHKEHHS FOPUCAUKIIT KOPIIOPATHBHUX
CIIOpIiB € BU3HAYCHHS JIbTEPHATUBHIX (DOPM BUPIIICHHS TAKKX CHOPIB, 30KpeMa, apOiT-
PaKHUMHU ¥ TPETCHCHKUMH CYJJaMH, a TAKOXK y MpoIeci Memiartii.
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NEW PROVISIONS ON JURISDICTION OF CORPORATE DISPUTES

Kyrylo Yukhno,
Advocate-councel of Law Firm “Ario”
k.yukhno®@ario.law

The article examines new provisions of Commercial Procedural Code of Ukraine in respect
to commercial courts’ jurisdiction in resolution of corporate disputes and disputes closely
related to corporate ones (quasi-corporate) and to establish new rules and approaches in
resolution of corporate disputes in commercial courts of Ukraine.

The research methodology is comparison of provisions of Commercial Procedural Code of
Ukraine effective before and after 15 December 2017 regarding resolution of cases arising
from corporate disputes as well as analysis of corporate law and relevant case law of Su-
preme Court. With references given to Supreme Court judgments, the content of corporate
rights is being analyzed in the paper as well as elements of corporate disputes being clar-
ified. Particular emphasis in the paper is placed on proving the broader range of subjects
of corporate relations which may present their cases in court than there used to be before
the new Code entered into force as well as the broader interpretation of possible cases in
disputes arising from corporate relations.

As a result, a new classification of corporate and quasi-corporate disputes is proposed in
the paper. Also, based on the case law of Supreme Court, the paper explains why some dis-
putes are not corporate, although, at first glance, they have all the features of a corporate
dispute, and vice versa — why other disputes should be considered corporate, despite the
fact that they have signs of an ordinary dispute of civil character.

One of practical implications of the study is a conclusion that, in addition to the «tradition-
aly» cases arising of disputes between members of a legal entity or between the members
and the same legal entity, corporate disputes under the new Commercial Procedural Code
of Ukraine may include other disputes, the defining feature of which as corporate ones is
not only a composition of subjects of the case, but also the nature of corporate relationships
in question. Also, the article explains why certain legal positions of the Supreme Court of
Ukraine and the Supreme Commercial Court of Ukraine regarding the definition and char-
acteristics of corporate disputes and their jurisdiction are no longer relevant.

Key words: corporate rights, corporate disputes, jurisdiction, jurisdiction of corporate dis-
putes, corporate relations, derivative lawsuit, derivative claims, quasi-corporate disputes,
subjects of corporate relations.
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J0 YBAI'M ABTOPIB

o npyky npuiiMaloTbcsi HayKoBi cTaTTi NpoBiAHuX (axiBuiB y raaysi myosaia-
HOI0 NPaBa, NPeICTABHUKIB IOPUANYHOI NPAKTHKHU, MOJIOIAHX HAYKOBLIB.

TexHi4uHI BUMOTH 10 ODOPMIICHHS CTaTTi:

®opmar A 4; nonst — 2 cM (HWKHE) X 2 cM (BepxHeE), 3 cM (iiBe) X 1,5 cm (mmpase);
abzar — 1,25 cm; MbkpsikoBmid iHTepBan — 1,5 cm; mpudt — Times New Roman; xersb — 14.

O6csr crarti — Big 10 1o 20 cTopiHOK.

VY TekcTi ciii BUKOPUCTOBYBaTH CHUMBOJIM 33 3pa3KoM: JIANKU «...», nedic (-),
tupe (—), anoctpod ().

ITocitoBHICT PO3MINICHHS CTPYKTYPHHUX €JIEMEHTIB y HAayKOBiH CTATTi:

1. Bka3yeTbcs MOBOIO CTATTi:

HAa3Ba;

Ipi3BUILE, iM 4, 10 6aTHKOBI aBTOpa (-1B) CTATTI (HE OlIbLIE IBOX 0Ci0);

mocaja, Micue podoTH/HaBYaHHS, HAyKOBHUI CTYIIiHb, BUCHE 3BaHHSA (32 HASBHICTIO),
€JIEKTPOHHA aJipeca;

AHOTAIlis Ta KIIOYOBi CIIOBA.

2. Tekcrt crarTi:

Beryn (Introduction) € 060B’SI3k0BOO YaCTHHOK poOOTH, B SKiii aBTOp BKa3ye HO-
BU3HY TEMH Ta aKTyaJIbHICTh HAyKOBUX pillleHb. MeTa JOCIiIKeHHsI TIOBUHHA OyTH YiT-
KO BKa3aHa Mops/l 3 HayKOBO-JOCIIHUIILKUMH 3aBJaHHIMU. HeoOXiiHO BkazaTh MeTo-
JIOJIOTiI0 TOCIIJKEHHS, JIOTIKY YSABJISHHS JOCIIIKEHOr0 MaTepiaiy.

OCHOBHHUH TEKCT MIOBUHEH OyTH MOJIIICHUM Ha 3MICTOBHI PO3JIUIH 3 OKPEMHMH 3aro-
noBkamu (110 4-6 ciiB).

CraTTs NOBHHHA MICTUTH BUCHOBKH 3 TIpoBeseHoro aociipkeHHs (Conclusions), B
SKUX MPEACTaBICHI PO3TOPHYTI KOHKPETHI BUCHOBKU 3a pe3yJbTaTaMH JOCIiIKEHHS 1
MIEPCIIEKTUBY MOJIABIITNX JOCTIKCHD Y IbOMY HAIPSIMKY.

3. CmcoK BHKOpHCTaHUX JpKepell. bibmiorpadiqHuil onuc CucKy 0(pOpMITFOETHCS
3 ypaxyBaHHSIM po3pobneroro B 2015 poni Hamionaneaoro cranaapry Yipaian JCTY
8302:2015 «Iadopmaris Ta nokymenTanis. bidmiorpadiune mocunanHs. 3araibHi I0JI0-
KCHHS Ta MMpaBuUiia CKIaJaHHI». 32 YMOBH HENPaBUILHOTO O(OPMIICHHSI CIIMCKY BHUKO-
PHCTaHHX JDKEPEIT CTATTs MOXKEe OyTH BIAXIIICHA PEIICH3CHTaMHU.

4. References. Oopmiroerses BinnmoinHo 1o crannapty APA (APA Style Reference
Citations). ABTOp (TpaHCHIT), Ha3Ba CTATTi (TPAHCIIT), Ha3Ba CTATTi (B KBaJpaTHUX Iy-
KKaxX TEePEeKIIa]] aHITICHKOK MOBOIO), Ha3Ba JKepelia (TPaHCIiT), BUX1IHI JaHi (MicTO 3
MO3HAYEHHSM aHIIHCHKOI0 MOBOIO), BUAABHULTBO (TpaHciiT). Hanpukian:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [in Ukrainian]

Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.
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TpancmuiTepallisi iMeH Ta Mpi3BUIL 3 YKPaTHCbKOT MOBHU 3[1HCHIOETHCS BIAIOBITHO 710
Bumor [locranosu Kabinery MinictpiB Ykpainu «IIpo BHOpsIKyBaHHS TpaHCHTiTepamii
yKpaincbkoro angasity jgaruHuueto» Bia 27 ciunsg 2010 p. Ne 55.

Tpancrnitepamnis 3 pociicbKoi MOBH 37iHCHIOEThCA BianoBigao 1o OCT 7.79-2000.
Cucrema CTaHAapTOB 10 HHPOPMALIUH, OUOIHOTEYHOMY U H3JaTeIbCKOMY jeiy. [IpaBu-
J1a TPAHCIUTEPALUH KHPUIUIOBCKOTO MTUCHMA JIATHHCKHUM aJi(haBUTOM.

5. Bkazyerbcs aHITIHCHKOIO MOBOIO:

Ha3Ba;

mpi3BuIe, iM’4, 10 6aTbKOBI aBTOpa (-1B) cTATTi (HE Olblle IBOX 0¢i0);

mocaja, Micie poOoTH/HaBYaHH, HAyKOBHH CTYIiHb, BUCHE 3BaHHS (32 HAsIBHICTIO),
€JIGKTPOHHA aJipeca;

PO3IIMpPEeHa aHOTAallisl Ta KIIFOYOBI clioBa. B aHOTAaIi1 MOBMHHO OyTH 3a3HAYCHO: ITPE/I-
MET JIOCIIIKCHHS, METOIOJIOrIsS, MeTa 1 BUCHOBOK JOCIIKeHHS. MiHIMaIbHUHA 0OCST
agorarii 350 cis.

[TocunanHs Ha niTepatypy NOAAIOTHCS Y TEKCTI TIIBKU B KPYIJIMX TyXKKaX BiJIOBIi-
HO JI0 TIPHUKJIANy:

[Ipu 1bOMY KOXKEH TpOMaJIIHUH YKpaiHu, sIKUH BIAMOBi1a€ BCTAHOBIEHUM BUMOI'aM
JI0 KaHJIMIaTa Ha Mocay MpoKypopa, Mae mpaBo 3BepHyTUcs 1o KBamidikamiiHo-auc-
LUIUTIHAPHOT KOMICii TPOKYPOPIB 13 3aBOIO PO y4acThb Y 1000pi KaHAUAATIB HA TIOCATy
npokypopa (3Y «IIpo mpokyparypy», 2015).

Yci crarTi, 110 HAAXOAATh A0 PEAAKIIT MPOXOAATh 3aKpUTE PELICH3yBaHHS Ta MepeBi-
PSIIOTHCS Ha TUIAriar.

Penxoneris BnpaBi peLieH3yBaTH, pelaryBaTd, CKOPOUyBAaTH Ta BIAXWIATH CTaTTi.
VY pa3i HenOTpUMaHHS 3a3HAYCHUX BUMOT 10710 O(OPMIICHHS PYKOINCIB PEAAKIIis 3aTH-
mae 3a co00I0 MpaBo He po3msiaaTh iX. Penakilis He 3aBkIM MOLIAE MO3ULIII0 aBTOPiB
myOmikaniit. [lepeapyk crareit MOKINBUIL JHIIIE 3 TO3BOTY PEIAKIIii.
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BHUMAHUWIO ABTOPOB

K nmeyatu npuHHMAOTCS HAyYHbIe CTAThbU BEIYUINX CINENHAIHCTOB B 001aCTH
NMyOJIMYHOr0 MPaBa, MPeICTABUTE/IeH IOPUINIECKOil MPAKTHKH, MOJIOIbIX YYeHBIX.

Texuuueckue TpeOOBaHUS K OPOPMIICHUIO CTaThH:

®opmar A 4; mons — 2 cM (HmwkHee) X 2 cM (BepxHee), 3 cM (j1eBoe) x 1,5 cM (mpaBoe)
abzar — 1,25 cm; MexxeTpounbli naTepBai — 1,5 oM; mipudT — Times New Roman; kers — 14.

O6wem cratbul — oT 10 10 20 cTpanumi.

B Tekcre criemyeT MCIONB30BaTH CHMBOJIBI ITO OOpasIly: JAKH «...», neduc (-),
tupe (), anoctpod ( ).

[TocnenoBarenbHOCTE Pa3MeIICHNUs CTPYKTYPHBIX 2JIEMEHTOB B HAYYHOU CTAThE:

1. Yka3bIBaeTcs Ha sI3bIKE CTaThU:

Ha3BaHNE;

(dbamunus, UM, OTIECTBO aBTOpa (-0B) cTaThH (He OoJiee IBYX YENIOBEK);

JIOJDKHOCTh, MecTOo paboThl / yd4eObl, yuYeHas CTEleHb, YYCHOEC 3BaHHE
(Tpy HaNMU4YKM), SIEKTPOHHBIN aJipec;

AQHHOTAITUS U KJTIOYEBBIC CIIOBA.

2. TexcT crarhbu:

Beenenne (Introduction) siBisieTcst 00s13aTeIbHON YacThIO PabOThI, B KOTOPOW aBTOp yKa-
3bIBa€T HOBU3HY TEMBI U aKTyaJbHOCTb HAay4HbIX pelle HUM. llens uccnenoBanus nomKHa
OBITH YETKO YKa3zaHa PSIOM C HayIHO-HCCIIENOBATENBCKUMH 3amadamu. HeoOxommmo yka-
3aTh METOOJIOTHIO HCCIICIO0BAHUSL, JIOTHKY TPEICTABICHHS UCCIICIOBAHHOIO MaTepHaa.

OCHOBHO#1 TEKCT TOJDKEH OBITH pa3/iesiecH Ha COAep KaTeIbHBIC Pa3aelTbl C OTACIbHBI-
MU 3arojioBKamHu (710 4-6 CJI0B).

CraTbsl JOJDKHA COJIEpKaTh BBIBOJIBI U3 TIPOBeIcHHOTO nccienoBanus (Conclusions),
B KOTOPBIX MPECTABICHBI Pa3BEPHYThIC KOHKPETHBIC BHIBOBI [0 PE3YJIBTATaM HCCIIEIO0-
BaHMS U MEPCIICKTUBHI TATBHEHIITIX HCCIICIOBAHUHA B 3TOM HaIPaBICHHH.

3. Cnucok HCMOIb30BaHHBIX UCTOYHUKOB. bubnuorpaguueckoe omnmcanue Crmcka
oopmisieTcs ¢ yaeroM pazpadorannoro B 2015 roxy Hanmonansnoro cranmapra Ykpa-
unsl JICTY 8302: 2015 «Mudopmanus u nokymenrtanus. bubmuorpadudeckas ccblika.
OOmre MoJIoKeHHs U TIpaBUiIa cocTaBieHus». [Ipn HenpaBUIEHOM 0()OPMIICHUN CITH-
CKa JINTEPaTypbl CTAThsI MOXKET OBITh OTKIIOHEHA PELICH3CHTAMH.

4. References. Odopmisiercss B coorBeTcTBUU co cTanmaprom APA (APA Style
Reference Citations). ABTOp (TpaHCHT), HA3BaHKUE CTATHH (TPAHCIIUT), HA3BaHUE CTATbU
(B KBampaTHBIX CKOOKaX TEPEeBOI HA aHTIMHCKHUN SI3BIK), HA3BAHUE MCTOYHMKA (TpaHC-
JIUT), BBIXOJHBIE TaHHBIE (TOPOJI ¢ 0003HAYCHUEM Ha aHTIIMHCKOM S3BIKE), U3AAaTEIbCTBO
(Tpancnut). K mpumepy:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [In Ukrainian]

Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.
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TpanciuTepanust UMEH U (paMIIAA C YKPAHHCKOTO SI3bIKa B COOTBETCTBHUH C TPeOO-
BanusiMu [locranoBienus Kabunera MuHNCTpOB YipanHbl «O0 yIOpsI04eHUH TPaHC-
JMUTEPALH YKPAHHCKOTO andaBuTa aTuHUien» ot 27 saaps 2010 Ne 55.

TpaHciuTepanusi ¢ PycCKOTO  s3bIKA  OCYIIECTBISIETCSI B COOTBETCTBUU  C
I'OCT 7.79-2000. Cucrema cTaHIapTOB IO MH(POPMAIMU, OHOIHMOTCIHOMY M HU3ATEITh-
ckomy Jieny. [IpaBuia TpaHcIUTEpaiyi KUPUIIIIOBCKOTO MUChMa JIATUHCKUM aJI(haBUTOM.

5. Yka3biBaeTcs Ha aHIVIMMCKOM SI3BIKE:

Ha3BaHUE,

(bammIHsL, M5, OTYECTBO aBTOpa (-OB) CTAaThH (He OoJiee IBYX YCIOBEK);

JIOJDKHOCTh, MECTO paboThl / y4eObl, yueHast CTeleHb, YIYCHOEe 3BaHue (MpH HaJu-
YHUH), JEKTPOHHBIN aapec;

paciMpeHHasi aHHOTAIIMS U KIIFOYEBbIE CIIOBA. B aHHOTAIMK JJOIKHO OBITH YKa3aHO:
MpeaIMET MCCIIEOBaHUs, METOJONOT U, LeJIb U BbIBOA MCCIEN0BaHUS. MHUHUMAJIbHBIN
00beM anHoTanuu 350 cioB.

CchUIKM Ha IUTepaTypy AAI0TCS B TEKCTE TOJIBKO B KPYIVIBIX CKOOKaX B COOTBETCTBUU
C IPUMEPOM:

[Ipu 3TOM Kax bl rpaXk1aHuH YKPauHbl, KOTOPBIA COOTBETCTBYET YCTaHOBICHHBIM
TpeOOBaHMAM K KaHIWAATy Ha JOIDKHOCTH NMMPOKYPOPA, BIpaBe 0OPaTUTHCS B KBAMH(H-
KaI[OHHO-TUCIUILTHHAPHOW KOMHCCHH IIPOKYPOPOB C 3asIBICHUEM 00 y4acTHH B 0TOO-
pe KaHIUIaTOB Ha JIOJDKHOCTH Mpokypopa (3Y «O mpokyparype», 2015).

Bce crarbu, mocrynaioniye B pelakUUi0 NPOXOAAT 3aKPbITOE PELEH3UPOBAaHUE U
MIPOBEPSIFOTCS Ha IJIaruar.

Penxosnierust Bupase peLieH3UpoBaTh, peJaKTUPOBATh, COKpAILATh U OTKJIOHSATD CTa-
ThU. B ciydyae HecoOmoneHus ykazaHHBIX TPeOOBaHMN 1O O(GOPMIICHUIO PYKOTHCEH
penakuus ocTaBysieT 3a coOOO MpaBo HE paccMaTpuBaTh UX. Penakius He Bceraa pasze-
JISIET TIO3UIIMIO aBTOPOB myOnumkanuii. [lepeneuarka crareil BO3MOXKHaA TOJIBKO C paspe-
LIEHUS PEJaKIUH.
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FOR AUTHORS

We accept articles of leading specialists in the sphere of public law, representa-
tives of legal practice, young scientists.

Technical requirements for article composition:

Size A 4; fields — 2 cm (bottom) x 2 cm (top), 3 cm (left) x 1,5 cm (right);
indention — 1,25 c¢m; line spacing — 1,5 cm; font — Times New Roman; size — 14.

The article volume is from 10 to 20 pages.

It should be used symbols as follows: quotes ““...”, hyphen (-), dash (=), apostrophe (*).

Sequence of placement of structural elements in a research article:

1. It is indicated in the language of the article:

title;

surname, name, patronymic of author (-s) of the article (no more than two persons);

job position, place of employment/study, academic degree, rank (if any), e-mail;

summary and key words.

2. Text of the article:

Introduction is an obligatory part of the research, where the author indicates topical-
ity of the subject and actuality of scientific decisions. Goal of research should be clearly
indicated along with the research tasks. It is necessary to specify the methodology of
research, the logic of presentation of the investigated material.

The main text should be divided into content-rich sections with separate headings
(up to 4-6 words).

The article should contain conclusions from the study, which present detailed find-
ings from the study and the prospects for further research in this direction.

3. Bibliography. Bibliography description is carried out taking into account the Na-
tional Standard of Ukraine DSTU 8302: 2015 “Information and documentation. Biblio-
graphic reference. General principles and rules of composition”. Reviewers can reject an
article in the case of improper execution of bibliography.

4. References. It is composed according to standards APA (APA Style Reference Ci-
tations). There is an author (transliteration), title of the article (in square brackets, Eng-
lish translation), source name (transliteration), source data (city with the English mark),
publishing house (transliteration). For example:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [in Ukrainian]

Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.

Transliteration of names and surnames is carried out in accordance with the require-
ments of the Resolution of the Cabinet of Ministers of Ukraine “On Normalization of
Transliteration of the Ukrainian Alphabet by Means of the Latin Alphabet” dated Janu-
ary 27,2010, No. 55.
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Transliteration from Russian is carried out in accordance with GOST 7.79-2000. Sys-
tem of standards on information, librarianship and publishing. Rules of transliteration of
Cyrillic script by Latin alphabet.

5. It is indicated in English:

title;

surname, name, patronymic of author (-s) of the article (no more than two persons);

job position, place of employment/study, academic degree, rank (if any), e-mail;

extended summary and key words. Summary has to contain: subject of research,
methodology, goal and conclusions of research. The minimum volume of summary is
350 words.

References to the literature are given in the text only in parentheses in accordance
with the example:

At the same time, every citizen of Ukraine, who meets the established requirements
for a candidate for a post of prosecutor, has the right to appeal to the Qualification Disci-
plinary Commission of Public Prosecutors with application of participation in the selec-
tion of candidates on the post of prosecutor (The Law of Ukraine “On Public Prosecution
Service”, 2015).

All articles, which are sent to editorial office, pass a close review and are tested for
plagiarism presence.

Editorial board has the right to review, edit, reduce and reject the article. In the case of
neglect of mentioned requirements regarding manuscripts composition, editorial board
reserves the right to skip them. Editorial staff not always shares a position of authors.
Republication of articles is possible only with the consent of editorial board.
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