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V]IK 342.95

VOLLSTRECKUNG GEGEN DIE OFFENTLICHE VERWALTUNG

In Deutschland gibt es gesetzliche Regelungen, mit deren Hilfe der Biirger die
Vollstreckung von Gerichtsentscheidungen durchsetzen kann. Sie sind in § 170 bis § 172
der Verwaltungsgerichtsordnung (VwGO) geregelt. Dabei unterscheidet das Gesetz zwischen
der Vollstreckung von Geldforderungen des Biirgers gegen den Staat und der Vollstreckung
sonstiger dem Staat auferlegter Verpflichtungen. Geldforderungen gegen den Staat
konnen dadurch vollstreckt werden, dass staatliche Bankkonten oder der Dienstwagen des
Biirgermeisters gepfindet werden.

Zur Erfiillung seiner sonstigen Verpflichtungen kann der Staat vom Gericht durch die
Verhingung von Zwangsgeldern angehalten werden. Zu den sonstigen staatlichen
Verpflichtungen zdihit etwa die Unterbindung ruhestorenden Ldrms zur Nachizeit, die
Anordnung von Fahrverboten fiir umweltverschmutzende Krafifahrzeuge und die Beachtung
von Vorschriften zum Schutz von Ausldndern. Der Artikel stellt anhand dieser drei Beispiele
dar, wie Gerichte der Verwaltung Zwangsgelder auferlegen konnen und auch auferlegt
haben, um gerichtliche Entscheidungen durchzusetzen.

Der Artikel zieht das Fazit, dass es in Deutschland spezielle gesetzliche Regeln gibt, die
eine Vollstreckung gerichtlicher Entscheidungen gegen die Verwaltung ermoglichen. Das
Gericht kann also nicht nur in der Sache zugunsten des Biirgers entscheiden, sondern dessen
Rechte auch durch Anordnung von Vollstreckungsmafinahmen durchsetzen. Die Verfahren
sind eher selten. Sie machen 1 bis 2 Prozent der Gerichtsverfahren aus. Die Verfahren sind
aber wichtig, um den Rechtsschutz zugunsten des Biirgers wirksam zu machen.

Key words: Verwaltungsgerichtsbarkeit, Vollstreckung, Zwangsgeld, Geldforderungen,
sonstige Verpflichtungen des Staates.
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Dr. Harald Dérig,

Richter am
Bundesverwaltungsgericht
a.D., Professor

1. Ausgangsfall

Die Stadt Mannheim betreibt einen Spielplatz fiir Kinder. Die-
ser liegt idyllisch oberhalb der Stadt am Waldrand am Ende ei-
ner Siedlung mit Einfamilienhdusern. Gegeniiber dem Spielplatz
ist das Haus eines Nachbarn. Der Spielplatz wird tagsiiber von
Kindern genutzt. Abends und nachts kommen aber Jugendliche
und junge Erwachsene, horen hier laute Musik, trinken Alkohol
und machen Larm bis nach Mitternacht. Das verstofit gegen die
Benutzungsordnung fiir den Spielplatz. Der Nachbar beschwert
sich bei der Stadt. Die schicken gelegentlich Kontrolleure, es &n-
dert sich aber nichts an der Situation. Der Nachbar klagt vor dem
Verwaltungsgericht. Dieses erldsst im Mai 2018 eine einstweilige
Anordnung nach § 123 VwGO, die folgendes anordnet:

Der Antragsgegnerin wird im Wege der einstweiligen Anord-
nung aufgegeben, die notwendigen Vorkehrungen zu treffen, um
die nicht bestimmungsgemdfse Nutzung (Missbrauch) des Spiel-
platzes in der Weinbergstrafie (gegeniiber dem Anwesen des An-
tragstellers) durch Jugendliche und Erwachsene zu unterbinden.

In den folgenden Wochen und Monaten &dndert sich nichts.
Die Jugendlichen verursachen weiter Larm. Der Nachbar doku-
mentiert 30 Larmbeléstigungen zur Nachtzeit innerhalb von drei
Monaten. Er beantragt beim Verwaltungsgericht ein Zwangsgeld
gegen die Stadt von bis zu 10 000 Euro festzusetzen, ersatzweise
Zwangshaft gegen den Biirgermeister. Damit soll die der Stadt
auferlegte Pflicht durchgesetzt werden, den Larm zu unterbinden.

Wie wird das Gericht entscheiden?

2. Rechtslage

In Deutschland gibt es gesetzliche Regelungen, mit deren
Hilfe der Biirger die Vollstreckung von Gerichtsentscheidun-
gen durchsetzen kann. Sie sind in § 170 bis § 172 der Verwal-
tungsgerichtsordnung (VwGO) geregelt. Dabei unterscheidet
das Gesetz zwischen der Vollstreckung von Geldforderungen
des Biirgers gegen den Staat und der Vollstreckung sonstiger
dem Staat auferlegter Verpflichtungen — hier: zur Unterbin-
dung des Larms durch Jugendliche zur Nachtzeit.

3. VollIstreckung von Geldforderungen

Zunichst regelt § 170 VwGO die Vollstreckung von
Geldforderungen gegen die Verwaltung. Das betrifft etwa
Gebiihren, die der Biirger fiir den Ausbau einer Strafle be-
zahlt hat, die das Gericht aber als zu hoch bewertet hat. Das
Verwaltungsgericht hat dem Biirger also einen Anspruch
gegen die Gemeinde auf Riickzahlung von 5 000 Euro zu-
gesprochen. Aber die Gemeinde zahlt nicht. Dann kann der
Biirger sich an das Verwaltungsgericht wenden, das MaB-
nahmen der Vollstreckung einleitet. Das Gericht kann etwa
Bankkonten der Gemeinde pfinden oder den Dienstwagen
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des Biirgermeisters. AnschlieBend wird dem Biirger das ihm vom Gericht zugespro-
chene Geld iiberwiesen. Ich mochte Thnen die geltenden Regelungen anhand des Ge-
setzestextes erldutern.

§ 170 VwGO [Volistreckung gegen die iffentliche Hand]

1) 1S0ll gegen den Bund, ein Land, einen Gemeindeverband, eine Gemeinde, eine Kor-
perschaft, eine Anstalt oder Stiftung des offentlichen Rechts wegen einer Geldforderung
vollstreckt werden, so verfiigt auf Antrag des Gldubigers das Gericht des ersten Rechtszugs
die Vollstreckung. 2Es bestimmt die vorzunehmenden Vollstreckungsmafinahmen und er-
sucht die zustindige Stelle um deren Vornahme. 3Die ersuchte Stelle ist verpflichtet, dem
Ersuchen nach den fiir sie geltenden Vollstreckungsvorschriften nachzukommen.

2) 1Das Gericht hat vor Erlass der Vollstreckungsverfiigung die Behdrde oder bei
Korperschaften, Anstalten und Stiftungen des offentlichen Rechts, gegen die vollstreckt
werden soll, die gesetzlichen Vertreter von der beabsichtigten Vollstreckung zu benach-
richtigen mit der Aufforderung, die Vollstreckung innerhalb einer vom Gericht zu bemes-
senden Frist abzuwenden. 2Die Frist darf einen Monat nicht iibersteigen.

3) 1Die Vollstreckung ist unzuldssig in Sachen, die fiir die Erfiillung dffentlicher
Aufgaben unentbehrlich sind oder deren Verdufserung ein offentliches Interesse ent-
gegensteht. 2Uber Einwendungen entscheidet das Gericht nach Anhérung der zustdin-
digen Aufsichtsbehérde oder bei obersten Bundes- oder Landesbehdrden des zustdin-
digen Ministers.

Von Bedeutung ist Folgendes: Das Verwaltungsgericht, das die Riickzahlung der
Stralenausbaugebiihr von 5 000 Euro angeordnet hat, entscheidet jetzt auch, ob und wie
gegen die Gemeinde vollstreckt wird. Es kann vollstreckt werden, wenn die Gemeinde
auf eine Mahnung des Biirgers unter Setzung einer Frist nicht zahlt. Jetzt bestimmt der
Vorsitzende der zustdndigen Kammer des Gerichts, wie die Vollstreckung der Geldfor-
derung erfolgen soll. Er kann sich dabei der Amtshilfe anderer Behdrden oder Gerichte
bedienen, insbesondere des Gerichtsvollziehers.

Er kann also ein Bankkonto der Gemeinde pfanden, die 5 000 Euro auf das Gerichts-
konto iiberweisen lassen und es dann an den Kldger auszahlen. Vorher muss er aber die
Gemeindeverwaltung von der beabsichtigten Pfindung unterrichten und ihr eine Frist
von maximal einem Monat gewéhren, um freiwillig zu zahlen.

Der Gerichtsvorsitzende kann — nach Ankiindigung und Fristsetzung — aber auch den
Gerichtsvollzieher losschicken und den Dienstwagen des Biirgermeisters pfanden las-
sen. Allerdings ist die Pfaindung des PWK unzuldssig, wenn der Wagen fiir die Erfiillung
offentlicher Aufgaben unentbehrlich ist. Hat die Gemeinde aber drei Dienstwagen, wird
die Pfandung des einen zuldssig sein.

4. Vollstreckung sonstiger Verpflichtungen der Verwaltung

Schwieriger ist die Vollstreckung anderer Verpflichtungen als solcher zur Zahlung
von Geld. Das betrifft etwa die Verpflichtung der Gemeinde zum Erlass eines Verwal-
tungsaktes oder zur Durchfiihrung bestimmter Mafnahmen, die keine Verwaltungsakt
darstellen. Nehmen wir den Ausgangsfall. Da wird die Stadt Mannheim verpflichtet,
»die notwendigen Vorkehrungen zu treffen, um den Missbrauch des Spielplatzes in der
Weinbergstralle durch Jugendliche und Erwachsene zu unterbinden.

4.1. Gesetzliche Regelung

Die Vollstreckung sonstiger Verpflichtungen der Verwaltung istin § 172 VwGO gere-
gelt. Dessen Inhalt will ich Thnen wieder anhand des Gesetzestextes erldutern.
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§ 172 VwGO [Fristsetzung und Zwangsgeld gegen die Behorde]

1Kommt die Behorde in den Fillen des § 113 Abs. 1 Satz 2 und Abs. 5 und des
§ 123 der ihr im Urteil oder in der einstweiligen Anordnung auferlegten Verpflichtung
nicht nach, so kann das Gericht des ersten Rechtszugs auf Antrag unter Fristsetzung
gegen sie ein Zwangsgeld bis zehntausend Euro durch Beschluss androhen, nach frucht-
losem Fristablauf festsetzen und von Amts wegen vollstrecken. 2Das Zwangsgeld kann
wiederholt angedroht, festgesetzt und vollstreckt werden.

Hier wird die Verwaltung also mit Hilfe eines Zwangsgeldes dazu angehalten, ihrer
durch Gerichtsentscheidung festgelegten Verpflichtung nachzukommen. Die erste Vor-
aussetzung fiir die Festsetzung des Zwangsgeldes ist, dass die Behorde der ihr vom Ge-
richt auferlegten Verpflichtung nicht nachkommt. Diese gerichtliche Verpflichtung ldsst
der Verwaltung hiufig einen gewissen Spielraum.

4.2. Die Verhinderung der Liarmbelistigung

Im Ausgangsfall wurde der Stadt auferlegt, ,,die notwendigen Vorkehrungen zu treffen,
um den Missbrauch des Spielplatzes in der Weinbergstrale durch Jugendliche und Erwach-
sene zu unterbinden. Es wurde nicht verfiigt, dass sie den Zugang zum Spielplatz tiglich ab
20 Uhr unterbinden muss, sei es durch Polizeibeamte oder durch einen Wachdienst. Sie muss
allerdings ,,die notwendigen Vorkehrungen treffen“. Sie kann sich also nicht auf gelegentliche
Kontrollen beschrénken, die sich schon in der Vergangenheit als ungeeignet erwiesen haben.
Im konkreten Fall hat das Gericht die Festsetzung eines Zwangsgeldes abgelehnt. Denn die
Verwaltung hat dokumentiert, dass sie innerhalb von drei Monaten 30 mal abends kontrolliert
hat. Das Gericht hat seine Entscheidung, kein Zwangsgeld festzusetzen, wie folgt begriindet':

Aus den <...> vorgelegten Aufzeichnungen ergibt sich, dass Bedienstete der Vollstre-
ckungsschuldnerin regelmdf3ig - iiber weite Zeitrdume fast tdglich — den Spielplatz zu
unterschiedlichen Tageszeiten kontrolliert haben, gerade in den Sommermonaten wur-
den Kontrollen auch in den spdten Abend- bzw. Nachtstunden durchgefiihrt. <...> [Es]
kann derzeit jedoch keine Rede davon sein, dass sich die von der Vollstreckungsschuld-
nerin eingeleiteten Kontrollmafinahmen als wirkungslos erwiesen haben. <...> Dabei
ist insbesondere auch zu beachten, dass die Effektivitit des von der Vollstreckungs-
schuldnerin eingeschlagenen Weges, Verstofie iiber engmaschige Kontrollen zu unter-
binden, erst nach einem Ildngeren Zeitraum tiberpriift werden kann. So werden vor allem
die Jugendlichen, die den Spielplatz in den Abend- bzw. Nachstunden missbrduchlich
nutzen, erst nach einer gewissen Zeit realisieren, dass sie mit Kontrollen und Verweisen
vom Spielplatzgelinde zu rechnen haben.

Das Gericht hat aber auch hervorgehoben, dass die Gemeinde die ihr auferlegten
Verpflichtungen ,,noch erfiillt habe, sie hat sie also nicht optimal erfiillt, sondern nur
noch nicht die Schwelle zu einem Versto3 gegen die Verpflichtung {iberschritten, sie ist
aber nahe daran an einem Verstof3. Wenn die Larmbeléstigung also andauert, muss sie
strengere Mallnahmen ergreifen.

4.3. Fahrverbote fiir schadstoffreiche Kraftfahrzeuge

Zwangsgelder wurden hingegen angedroht und festgesetzt, um Fahrverbote fiir schad-
stoffreiche Autos durchzusetzen. Denn mehrere deutsche Stidte haben ihre vom Gericht
ausgesprochene Verpflichtung verletzt, weil sie keine Fahrverbote bei Uberschreiten einer
bestimmten Schadstoffbelastung der Luft verhdngt haben. So hat im Juli 2017 das Verwal-

'"VGH Mannheim, Beschluss vom 28. Februar 2013 — 10 S 81/13 — NVwZ-RR 2013, 541 Rn. 14.
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tungsgericht die Stadt Stuttgart verurteilt, ihren Plan zur Reinhaltung der Luft so zu ergénzen,
dass ,,schnellstmoglich™ bestimmte Grenzwerte fiir Stickoxide nicht mehr {iberschritten wer-
den, es darf maximal 18 Uberschreitungen im Jahr geben. In den Griinden hat das Gericht aus-
geflihrt, ein ganzjihriges Verkehrsverbot flir Dieselfahrzeuge unterhalb der Abgasnorm Euro
6 sei das geeignetste Mittel. Dieses Urteil aus Stuttgart hat das Bundesverwaltungsgericht am
27. Februar 2018 bestitigt®. Ein entsprechendes Urteil betrifft die Stadt Miinchen®. Halten sich
die Stidte nicht an solche Urteile, kann gegen sie ein Zwangsgeld festgesetzt werden. In Miin-
chen wurde ein Zwangsgeld in Hohe von 4 000 Euro angedroht®. Es wurde auch schon Zwangs-
haft gegen die zusténdige Verkehrsministerin beantragt, aber vom Gericht zunéchst abgelehnt.
Der Verwaltung wurde noch etwas Zeit zur Umsetzung der Urteile gegeben®. Mittlerweile wird
gepriift, den Europdischen Gerichtshof in Luxemburg zu fragen, ob Europarecht eine solche
Zwangshaft sogar gebietet, wenn eine Stadt gegen europdische Regeln {iber die Reinhaltung
der Luft verstof3t®. In Stuttgart wurde der Stadt zunéchst ein Zwangsgeld angedroht, wenn sie
den Luftreinhalteplan nicht bis 31. August 2018 dndert und darin ein Fahrverbot aufnimmt’. Im
August wurde gegen die Stadt Stuttgart das Zwangsgeld in Hohe von 10 000 Euro vom Gericht
auch festgesetzt, weil die Stadt ihrer Verpflichtung nicht nachgekommen war®,

4.4. Verbot der Abschiebung eines Auslinders

Auch im Ausldnderrecht wurde unldngst ein Zwangsgeld gegen die Stadt Bochum
beantragt und festgesetzt. Denn die Stadt hat einen Auslédnder nach Tunesien abgescho-
ben, obwohl ihm dort eine unmenschliche Behandlung droht. Das Gericht hat die Stadt
verurteilt, ihn zuriick nach Deutschland zu holen®. Nachdem die Stadt keine Bemiihun-
gen hierzu unternommen hat, setzte das Verwaltungsgericht ein Zwangsgeld in Hohe von
10 000 Euro gegen die Stadt fest!?.

5. Fazit

In Deutschland gibt es spezielle gesetzliche Regeln, die eine Vollstreckung gerichtli-
cher Entscheidungen gegen die Verwaltung ermoglichen. Das Gericht kann also nicht
nur in der Sache zugunsten des Biirgers entscheiden, sondern dessen Rechte auch durch
Anordnung von Vollstreckungsmalinahmen durchsetzen. Die Verfahren sind eher selten. Sie
machen 1 bis 2 Prozent der Gerichtsverfahren aus!'. Die Verfahren sind aber wichtig, um
den Rechtsschutz zugunsten des Biirgers wirksam zu machen. Offentlich beachtet wurde im
Jahr 2018 insbesondere die Festsetzung von Zwangsgeldern zur Durchsetzung von Fahrver-
boten fiir Dieselfahrzeuge und zur Riickholung eines Ausldnders aus Tunesien.

2BVerwG, Urteil vom 27.2.2018 — 7 C 30.17 — NJW 2018, 2067.

3BVerwG, Urteil vom 27.2.2018 — 7 C 26.17.

4*VGH Miinchen, Beschluss vom 27.2.2017 — 22 C 16.1427 - DVBI1 2017, 781.

VG Miinchen, Beschluss vom 29.1.2018 — M 19 X 17/5464.

SVGH Miinchen, FAZ vom 27.8.2018.

VG Stuttgart, Beschluss vom 26.07.2018 — 13 K 3813/18.

$VG Stuttgart, Beschluss vom 23.8.2018.

°VG Gelsenkirchen; bestitigt durch OVG Miinster, Beschl. v. 15.8.2018 — 17 B 1029/18.
VG Gelsenkirchen, Beschluss vom 3.8.2018 — 8 L 1412/18 und 8 M 80/18.

" Deutschland erhebt die Zahl nicht. In Frankreich wurden im Jahr 2017 insgesamt 3 530 verwaltungs-
gerichtliche Entscheidungen getroffen, die die Vollstreckung gegen die 6ffentliche Hand betreffen. Das
sind etwa 2% der Gesamtzahl von 200 000 Verfahren — Conseil d' Etat, Rapport public 2018, S. 187.
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ENFORCEMENT AGAINST THE PUBLIC ADMINISTRATION

Dr. Harald Dérig,
Judge at the German Supreme Administrative Court(ret.),
Professor

In Germany, there are legal provisions that allow the citizen to enforce court decisions
against the public administration. They are regulated in Sections 170 to 172 of the Code of
Administrative Court Procedure (VwGO). The law distinguishes between the enforcement
of money claims of the citizen against the state and the enforcement of other obligations im-
posed on the state. Money claims against the state can be enforced by seizing government
bank accounts or the mayor s company car.

In order to fulfill its other obligations, the state may be suspended by the court through the
imposition of periodic penalty payments. Other public obligations include the prevention
of disturbing noise at night, the imposition of driving bans on polluting motor vehicles and
compliance with rules on the protection of aliens. The article uses these three examples
to illustrate how courts can and must impose penalties on the administration to enforce
Judicial decisions.

The article concludes that there are special legal rules in Germany that allow the enforce-
ment of court decisions against the administration. The court can therefore not only decide
in favor of the citizen, but can also enforce the citizen's rights against the state by ordering
enforcement measures. The procedures are rather rare. They account for 1 to 2 percent of
court cases. However, the procedures are important in order to make the legal protection
in_favor of the citizen effective.

Key words: administrative jurisdiction, enforcement, periodic penalty payments, money
claims, other obligations of the state.
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UDC 343.8

OBSERVANCE OF PRIVACY RIGHT DURING VIDEO SURVEILLANCE

The purpose of the paper is to research how privacy right is observed during video surveillance.
The privacy right consists of the following elements: physical privacy, informational privacy,
privacy of communication and privacy of the territory. Due to this right the person is
protected from illegal searches, video surveillance, check-ups etc. In order to minimize such
cases European Forum for Urban Security drafted Principles of Video Surveillance which
were further included in Charter for a Democratic Use of Video-Surveillance.

Results. The main purpose of this document is to ensure privacy right during video
surveillance. Those principles are the following:

— the principle of legality means that video surveillance in public places should comply with
national and international legislation on data protection as well as protection of privacy and
property rights;

— the principle of necessity says that video surveillance should be justified;

— the principle of proportionality means correspondence between goals which are intended
to be achieved and means which are used;

— the principle of transparency means that activities on video surveillance taken by each
subject in charge particularly governmental and local self-governmental bodies should be
clear, convincing and known to public;

— the principle of accountability means that subjects in charge of video surveillance are
fully responsible for the systems under their supervision,

— the principle of independent oversight says that constant independent oversight should be
always carried out over the activities of subjects in charge;

— the principle of citizen participation means that the agency which made a decision on
installment of video surveillance should involve public at each stage of the system's life.
Conclusions. It has been concluded that privacy right is one of the most important human
rights which should be protected during video surveillance. To observe this right subjects in
charge should observe the principles drafted by European Forum for Urban Security and
included in the Charter for a Democratic Use of Video Surveillance.

Key words: privacy right, video surveillance, principles of video surveillance, law enforce-
ment agencies, data protection.
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1. Introduction

Each democratic, law based and social state aims at
ensuring human rights. To some extend they are a tool which
can be used by individuals to fight against humiliations and
abuses of the state. Human rights restrict the state power in
order to protect human dignity and motivate the government
to respect it.

The main goal of human rights is that they respect and
provide the person with an opportunity to develop and express
herself. At the same time, scientific progress complicates
sometimes the exercise of human rights by public. It is
particularly relevant for observance of privacy right which
can be violated by video surveillance.

Analysis of recent research and publications. Such scholars
as V. Serohin, Z. Romovska, A. Oliinyk, E. Tsadykova,
R. Stefanchuk, V. Tertyshnyk and others researched privacy
right in their works. Nevertheless none of them focused on
observance of privacy right during video surveillance which
is the purpose of this paper.

2. The main body

Privacy right is some guarantee of private life which
protects a person from interference “in her own world”. Due
to this right the person has confidence that no one is entitled
collect, store, use, and disseminate information on her private
life without her consent.

Moreover, this right provides everyone with an opportunity
to obtain more specific information about herself and require
protection of her personal data. In this regards, it is possible
to define the following elements in privacy right:

a) physical privacy which protects the person from
infringements upon her body like collection of DNA, blood
samples etc.;

b) informational privacy which includes rules regarding
collection and handling with personal data;

¢) privacy of communication which stipulates security
and inviolability of regular mails, emails and telephone
conversations etc.;

d) privacy of the territory which establishes limits for
invasions in working place considered to be public etc. In
such a way the person is protected from illegal searches,
video surveillance, check-ups etc.

In our opinion, this definition includes all elements of
this right and shows its essence. At the same time, video
surveillance in public places has a threat to privacy right
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particularly its informational element as it leads to obtaining of the person’s image
which allows to identify the person in future. In order to minimize such cases European
Forum for Urban Security drafted Principles of Video Surveillance which were further
included in Charter for a Democratic Use of Video-Surveillance. The main purpose of
this document is to ensure privacy right during video surveillance. In this regard, we
propose to consider these principles more detailed.

3. The principle of legality

It means that video surveillance in public places should comply with national and
international legislation on data protection as well as protection of privacy and property
rights. If national legislation does not stipulate a thorough procedure of using video sur-
veillance its installation should comply with the principles (Charter for a democratic use
of video-surveillance).

This principle obliges the subjects in charge of video surveillance (subjects in charge)
to know and apply legal acts which regulate video cameras in public places.

4. The principle of necessity

The principle of necessity says that video surveillance should be justified. Decision
on installation of video cameras have to be made based on the fact that video surveil-
lance is a necessary measure to overcome some problem. Necessity can be identified
through balance between the ongoing situation and need on the one hand and their pos-
sible solution on the other hand (Charter for a democratic use of video-surveillance).

This principle obliges those ones who use video cameras to justify this measure for
identification of possible effectiveness. To achieve this goal law enforcement officers
have to refer to statistics of crimes kept by the Ministry of Internal Affairs. Nevertheless
national criminologists mention that 80% of crimes are latent (Politova, 2013). For-
eign surveys show the same tendency. It was established that in Britain more than half
of committed crimes were not registered (Offentliche Videoiiberwachung in den USA,
Grofbritannien und Deutschland). Consequently, crime statistics is an important source
of information but it should not be the only one influencing the process of decision
making regarding installation of video cameras in public places. That is why the subject
responsible for video surveillance should additionally refer to annual reports on law
enforcement activities, researches and make public opinion surveys to find out public
attitude to the work of law enforcement agencies and installed video cameras. While
analyzing this information it is necessary to pay attention to preventive measures which
are used by law enforcement agencies to see their effectiveness. Research of various
information and its objective evaluation provide an opportunity to set the goal of video
surveillance and prove it by identifying its advantages.

Compliance with this principle also requires that subjects responsible for video surveil-
lance refuse from it when the goal was achieved. Some Western European countries used
this approach. For example police deactivated some video cameras in the center of Mann-
heim in five years because the rate of criminality decreased at that place (Zoller, 2005).

5. The principle of proportionality

Installation, operation and further dissemination of video surveillance should meet
the existing needs. Video surveillance should be proportionate with the problem which
the subject responsible for it tries to solve. First of all proportionality means correspon-
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dence between goals which are intended to be achieved and means which are used (Char-
ter for a democratic use of video-surveillance). In other words, this principle means the
balance between the invasion in personal rights and achieved goal. But this principle is
not always observed by law enforcement agencies. It is also proved by the Verkhovna
Rada Commissioner for Human Rights in her report On the State of Observance and
Protection of Human Rights in Ukraine. The report says that in cells of certain detention
facilities toilets can be seen from video cameras which does not ensure the exercise of
detainees’ privacy right because they are constantly monitored when they relieve them-
selves (Annual Report, 2015).

In order to achieve minimal invasion in private sphere of the person the subject in
charge of video surveillance shall decide on the amount of cameras, the area of their
coverage and their specifications. Only those technologies which will contribute to the
achievement of the set goal are recommended to use. That is why video surveillance
should be restricted by time and place (Major, 2002). It is essential to mention that
video camera should be installed the way to exclude private property from surveillance
because law enforcement officers should watch only public places. In this regard, it is
necessary to decide the types of lens in use static or dynamic (Joiner, 2001).

The subject in charge should also think about location of video cameras and mini-
mize surveillance over the territory which does not relate to achievement of the goal. It
is also important to check whether installed video cameras will record only the problem
taking place. For example, video cameras designated for recording overspeeding start
filming when the driver violates traffic rules. Otherwise, it is impossible to use video
surveillance in other cases. Such system allows also to save money invested in servers
and ensure a privacy right (Surveillance Camera Code of Practice).

6. The principle of transparency

Activities on video surveillance taken by each subject in charge particularly govern-
mental and local self-governmental bodies should be clear, convincing and known to
public (Charter for a democratic use of video-surveillance). This principle obliges the
subjects in charge to make the results of video surveillance accessible to individuals who
were filmed. Notification of public on video surveillance in public places and publication
of positive examples in mass media can make it possible.

Implementation of this principle requires that law enforcement agencies making
decision on video surveillance provide individuals in the event of their requests with the
following information:

1) decision on installation of video cameras and their location;

2) purpose of video surveillance;

3) areas which will be under surveillance. At the same time, special signs which
notify public about it should be installed;

4) contact details of the unit which will provide more detailed information on this
measure. Such information can be put on notification signs in public places. Such sign
can say the following “the area is under video surveillance to prevent crimes and maintain
public order. Kharkiv Patrol Police is in charge of this system. For further information
please call <...>”

5) taking necessary measures to protect obtained images;
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6) ensuring a proper access to data received through video surveillance. Access to
this information should be given only to the authorized persons and ensured only after
entering a special password. Any use of images shall be fixed in special register which
is kept by the subject in charge. If this subject is a law enforcement agency then this
register should be registered, sewed and sealed by chancellery of the relevant unit. The
register should include contact details of the person who requested data; the purpose of
obtaining these data as well as other information which seems important to the person
in charge. All requests should be treated with precautions because dissemination of
materials can cause damage to those ones who were on video tape. To prevent those
cases the subject in charge should make sure that the person has reasonable grounds to
obtain these data (e. g. court decision on trial of some cases and necessity to provide
video tapes to establish all the facts) and that provision of this information does not have
any risks for the third parties;

7) subjects who can use images and tapes. These subjects can be law enforcement
agencies, which investigate a certain case and will be able to establish facts due to
obtained data; persons who were in the area of video surveillance; legal counsels or
representatives who will use this information in the court for protection of their clients;
third persons if their needs in these materials preempt the need to protect persons who
are under video surveillance the same moment. For example, a person submits request to
have access to data of video surveillance which were obtained the moment when his car
was being injured. These materials are needed to be provided to the insurance company
for reimbursement.

7. The principle of accountability

This principle means that subjects in charge of video surveillance are fully
responsible for the systems under their supervision (Charter for a democratic use of
video-surveillance). They are accountable to persons who are under surveillance as well
as they should fulfill properly their obligations which will improve video surveillance.
As a result all subject in charge should ensure observance of privacy right during video
surveillance, its principles and compliance with the purpose of this measure. In the event
of failure to perform their duties they will bear liability. Art. 182 of the Criminal Code
of Ukraine stipulates that illegal collection, storage, use or dissemination of confidential
information about a person without his/her consent, or dissemination of such information
in a public speech, publicly demonstrated work, or mass media shall be punishable by a
fine up to 50 tax-free minimum incomes, or correctional labor for a term up to two years,
or arrest for a term up to six months, or restraint of liberty for a term up to three years
(Criminal Code of Ukraine, 2001).

This provision obliges also the subject in charge of video surveillance to take
measures aimed at ensuring confidentiality of obtained information. Job description of
the person can contain this duty. Moreover, additional security measures should be taken
in the room where obtained information is stored.

8. The principle of independent oversight

Constant independent oversight should be always carried out over the activities of
subjects in charge (Charter for a democratic use of video-surveillance). Effective do-
mestic legislation proves that the Verkhovna Rada Commissioner for Human Rights
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can exercise the mentioned control. According to Art. 23 of the Law of Ukraine “On
Data Protection” he/she can conduct onsite and distance inspections of personal data
controllers and/or processors with provision of access to the premises where pro-
cessing of personal data is performed according to legislation (Law of Ukraine “On
Personal Data Protection”). This task is fulfilled by Data Protection Department of
the Verkhovna Rada Commissioner for Human Rights (Data Protection Department
of the Verkhovna Rada Commissioner for Human Rights) which mainly generalizes
information on data protection, drafts proposals and recommendations based on the
analysis and cooperates with structural units or responsible persons who organize
work related to data protection.

This Department does not have any territorial branches which makes it impossible to
carry out overall control through inspections aimed among others at corresponding leg-
islation on data protection during video surveillance. At the same time Ukrainian laws do
not vest other bodies with the same powers. In this regard, Data Protection Department
should be also represented at regional and local levels.

9. The principle of citizen participation

This principle means that the agency which made a decision on installment of video
surveillance should involve public at each stage of the system’s life (Charter for a demo-
cratic use of video-surveillance). Moreover, public should take an active part in various
consultations, negotiations, conferences and round tables. Decision on installment of
video surveillance in new public places or its expansion should be made with an active
public participation. In each possible case discussions and other forms of public interac-
tion should be organized. Active public participation will contribute to positive attitude
and increase public trust to law enforcement agencies.

10. Conclusions

Therefore, privacy right which is enshrined in international and domestic legislation
is one of the most important human rights which should be protected during video sur-
veillance. To observe this right subjects in charge of video surveillance should observe
the principles drafted by European Forum for Urban Security and included in the Charter
for a Democratic Use of Video Surveillance.
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Mema cmammi nonseac 8 3’ACY8AHHI NUMAHHA WO00 OOMPUMAHHA NpABA HA
HeOOMOPKAHHICMb NPUBAINHO20 JiCUMMsA Ni0 4ac 30ilICHEHHs 8i0e0CNOCMEPENCeHHS.
Ilpaso na He0OMOpPKAHHICMb NPUBAMHO20 JICUMMSA CKAAOAEMbCA 3 MAKUX eleMeHmis,
aK Qizuuna HedomopKaHHicmb, IHOOpMaYitiHa HeOOMOPKAHHICMb, HeOOMOPKAHHICb
KOpecnoHOeHyii ma HeOOmopKauwHicms mepumopii. 3ae0sku HaA6HOCMI Ybo2O Npasa
0c00i 3a6e3neuyemvcs 3axXucm 8i0 NPoBedeH s U000 Hel He3AKOHHUX 0211018, 0OULYKIE,
gideocnocmepedceHts mowo. [l MiHimizayii maxux URAOKie 2POMAICHKOI0 OP2AHI3AYIEI0
«Eeponeticokull opym i3 3abe3neuenns 6esnexu micmy Oyiu po3podreHi NPUHYUnU
301lICHeHHs BI0€O03UOMKU, 5KI 6 NoOanbwomy OYIu eKaoueri 00 Xapmii 0eMoKpamuuHo2o
3acmocysannsa gioeocnocmepedcents. OCHOBHA mMema Yb020 OOKYMEHMA NOMALAE 8
3a0e3neuenHi npaea Ha HeOOMOPKAHHICIMb NPUBATNHOZO HCUMMS Ni0 Yac 30IUCHEHH:
gioeocnocmepedicenus. J{o yux npuHyunie Haniexicams maxi:

— NPUHYUN 3AKOHHOCMI, AKUU O3HAYAE, WO 3ACOCYBAHHA GI0COCNOCEPENICEHHS 6
2POMAOCHKUX MICYSX MAE 8ION0BI0AMU HAYIOHATLHOMY MA MIHCHAPOOHOMY 3AKOHOOABCMEY,
SIKe CHPAMOBAHE HA 3AXUCT NEPCOHATLHUX OAHUX, NPABA HA HEOOMOPKAHHICIb NPUBATHHOZO
oiCUMms Mma NPUBAMHOI 81ACHOCMI,;

— NpUHYUn HeoOXiOHOCMI, AKUL O3HAYAE, WO 3ACMOCYS8AHHS 8i0e0CHOCMEPENCEHHS MAE
b6ymu eunpagoaHum,

— NPUHYUN NPONOPYIUHOCMI, AKULL 6KA3VE HA Me, WO 8APMO 6CMAHOBUMU DANAHC MIdIC
Memoro, AKOI Hamazarmvcs 00cASmu, Mma 3acobamu, AKi 3acmoco8yIomvCs;

— NpuMyun npo3opocmi, KUl 6CMAHOGTIOE, W0 Oii 6y0b-1K020 CYy0 '€Kma 3acmocy8anHs
8I0€0CNOCMEPEdICeHHsl, 30KpeMda Ui OpP2aHié O0epicasHOl 61adu ma Opeawié Micyesozo
CamoBpsa0y8ants, 3 NpUBoOY 1020 GUKOPUCIAHHS NOBUHHT OYMU 3pO3YMITUMU, NEPEKOHTUBUMU
ma gi0oMUMU 2POMAOCLKOCHIL,

—  NPUHYUN BIONOBIOATLHOCHIE, IKULLO3HAYAE, WO CYO 'EKINU3ACOCYBAHHA BIOCOCHOCMEPEIHCEHHS
Hecymb No6Hy 8I0N0GIOIbHICHIb 3a cucmeMu, siKi nepedyearoms y ix 6i0aHHI,

— NPUHYUn 30TUCHEHHS HEe3ANeNHCHO20 KOHMPOTIO, AKULL 8KA3YE HA me, WO 3a OIANbHICIIO
cy6’exmi6  3aCOCY8anHA  B8I0COCHOCMEPENCEHHsT  NOCMIUHO  Ma€  30TlCHIOBAMUCA
He3anedHCHUL KOHMPOTb,

— NPUHYUN 3A1V4EHHS 2POMAOCLKOCTI 00 3ACMOCYBAHHA 8i0e0CHOCEPEeNCeHHs, AKULl
03HAYAE, WO OpeaH, AKUL GUPIWUB 3ACMOCOBYBAMU BI0COCNOCMEPENCEH S, NOBUHEH
8oICUMU 3aX0018 OIS 3ANYUEHHS SPOMAOCHKOCTI HA KOJICHOMY emani, aKuti Cynpo8ooicye
6CTNANOBNIEHHS 8ideoKamep.

3pobneno eucnosox npo me, wo O0CHIONCY8AHE NPABO € OOHUM i3 HAUBANCIUBIULUX
npae ocobu, wo nionsgeae 3axucmy nio uyac 30ilcHeHHs Gideocnocmepedicents. s
Yb02o Cyb’ekmam 3aCMOCY8AHHS BI0COCNOCMEPENCEHH HEOOXIOHO O0MPUMY8AMUCS
NPUHYUNIB, SAKI CNeyianbHo OYIU po3poONeHi NPeOCMAaBHUKAMU 2POMAOCHKOL OpeaHizayii
«Eegponeticokuil gopym i3 3ab6e3neuenHs Oesnexku micmy ma 6KkmoueHi 0o Xapmii
0eMOKPAMUYHO20 3ACMOCYBAHHSL 8I0€0CNOCMEPEICCHHUSL.

KuarouoBi ciioBa: mpaBo Ha HEJOTOPKAHHICTH MPHBATHOTO KUTTS, BiZICOCIIOCTEPEKEHHS,
MPUHIUITN BiICOCIOCTEPEIKEHHS, TPABOOXOPOHHI OPraHu, 3aXUCT MEPCOHATBHUX JaHHX.
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UDC 342.4

CATEGORIES OF CONSTITUTIONAL NORMS'

This article deals with a field of constitutional law, the fundamental theory of written
constitutions. The relevance for the field of administrative law results from the very common
fact: a constitution is a basis and the framework of State administration and administrative
law. “Administrative Law is the concretization of Constitutional Law”, as F. Werner wrote
50 years ago and this sentence is something like the “European standards” on European
soil. Therefore, the question arises, whether a constitutional norm is of a binding character,
whether a norm contains a general objective for all State powers, or is it crucial also for
the administration when elaborating programs, sub-laws and applying discretional powers.
Constitutions consist of norms, the most popular are the norms, which fix the fundamental
rights and freedoms. However, the complex systems of constitutional law (national) have a
number of types of constitutional norms, which have different functions and — most of all —
different binding character. These types are usually the result of a review by a constitutional
court. Such decisions raise doubt when constitutions order the “direct effect” of their norms.
But the authors of constitutions sometimes have in mind “rights”, which can exist only in a
country of dreams. Or after decades, the facts changed but the constitutional norm still exists.
If amendments to a constitution are impossible, the only way out is re-interpretation of such
norms. Otherwise, the constitution carries a contradiction, which weakens the authority of
a constitution.

This article shall present a comprehensive oversight of these categories in order to enrich
the discussion on Constitutional law in Ukraine. The description of these types follows
the categorization, proposed mainly by German authors, who included comparative law
approaches on this topic. The picture of these categories shows an impressive number of such
categories and offers arguments to deal with questions on the Constitutional law of Ukraine.

Key words: Constitution, norms of Constitutions, fundamental law, fundamental rights,
institutional guarantees, programme provisions, constitutional objectives.

! This article was published first in “Ukrainian Law Review” (YkpaiHCbKuii paBoBuii yaco-
muc, 2003, Ne 2(7), c. 78-90). This version has been shortened and the refences have been edited.
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1. Introduction

Present-day constitutions comprise a wide variety of
norms, whereas previous constitutions provided for no more
than certain rights of citizens as regards the State (so-called
“rights that protect against the State interference”) or they
just fixed the form of government.

So, today we have to deal both with an entire system of
rights intended to protect the individual, a system of the cit-
izens’ rights to participate in policy — and law-making pro-
cesses, with norms relating to the foundations of the political
(governmental) system, as well as with particular programme
provisions, constitutional objectives, and goals outlined for
the State and society.

The objective of this article is to provide an oversight of
the types or categories of constitutional norms, based on the
experience of European constitutional theory.

The development of constitutional norms of various cat-
egories and their hierarchy may be viewed as one of the as-
pects of a general theory of constitutional law.

In short, constitutional norms could be divided into the
following categories.

First of all, these are norms relating to legal responsibility,
procedures, time limits, and territorial structure.

In terms of substance, constitutional norms might be
grouped according to the criteria that define the range of
societal duties, legal foundations of individual and citizens’
rights, the organization of state power and electoral system.

It is clear that a general distinction remains between sub-
stantive constitutional norms (that is those answering the
question: “what to do?””) and procedural ones (those answer-
ing the question: “how to do?”).

Furthermore, constitutional norms could be grouped into
the following categories: general, definitive, principle-like,
constituent, safeguarding norms, as well as operative and
conflict norms (L. Yuzkov, 1998).

Textually, constitutional norms could be distinguished as
empowering, binding, or requiring, as well as optional norms
and norms governing a particular function.

To a large extent, the categorization of the constitutional
norms according to the abovementioned criteria reveals that
the norms are directly or indirectly distinguished by a degree
of their regulating effect. Therefore it is reasonable to specify
the criteria by which the norms are referred to the substantive
category or, in other words, to the group of binding norms.
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Substantive norms put various obligations on their addressees and, hence, in any
event, could serve as a reference point for the Constitutional Court to take a decision.
On the one hand, this means that the State has some discretion in choosing the manner
in which to take or execute its decisions. On the other hand, this is important in terms
of safeguarding the legal protection as provided for by Article 55 of the Ukrainian Con-
stitution (all below mentioned articles are those of the Constitution of Ukraine — B. S.).

The below mentioned categories are defined on the basis of constitutional courts’
practice and research. However, the constitution itself, as a normative act and owing to
the openness and pithiness of its language and words, may not be used as a source for the
categorization of its specific provisions.

This article contains references mainly only to two major German publications as
the number of monographs, commentaries, articles, and decisions of constitutional
courts exceeds the physical capacities of a single author. Precisely, it is the great work
of Klaus Stern “Das Staatsrecht der Bundesrepublik Deutschland”, volume I “Grund-
begriffe und Grundlagen des Staatsrechts, Strukturprinzipien der Verfassung” (Stern,
1984), Allgemeine Lehren der Grundrechte volume III/1 (Stern, 1988) and volume
I11/2 (Stern, 1994), and the publication “Handbuch der Grundrechte in Deutschland
und Europa, Band II, Grundrechte in Deutschland, Allgemeine Lehren” volume I
(Handbuch der Grundrechte in Deutschland und Europa, 2006) and volume II (Hand-
buch der Grundrechte in Deutschland und Europa, 2009), edited by Detlev Merten and
Hans-Jiirgen Papier. This article shall provide an overview and raise interest in this
topic as a field for research and discussion.

2. Fundamental rights

The term “fundamental rights” is referred to by those constitutional norms that define
certain personal rights of an individual/citizen. That is to say, these rights are exercised
individually (Stern, 1988).

These rights may be directed against the State — in the sense that they oblige the State
to refrain from interfering therein; hence, such rights are called the rights to protection
(against the State interference). On the other hand, fundamental rights may also imply
participation in relations that are only maintained or initiated by the State, and in such
event, we deal with the right to participation (in state legal relations).

Thus, fundamental rights protect the citizen and prescribe how state authorities
should act or what they should refrain from.

Among the fundamental rights, we should distinguish the following two opposite cat-
egories: fundamental rights that protect against the State interference (see item 2.1 below)
and those that imply some opportunities to influence the State affairs (see item 2.2 below).

In addition, some fundamental rights may have a legal effect going beyond the scope
of direct relations between the State and the citizen (State-citizen relations); these are
so-called objective fundamental rights (see item 2.3 below).

The main functions of fundamental rights are to ensure freedom of a particular indi-
vidual and his/her protection against the State interference. What these functions have
in common is that they are directed namely against the State. In some circumstances,
though, the rights may influence relations between private persons; in such event, we
deal with so-called “influence on third parties” (see item 2.4 below).
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CYB’EKTU IYBJIIYHOI'O AJIMIHICTPYBAHHS

The Ukrainian theory of constitutional law distinguishes between the following fun-
damental rights: civil, social, economic, political, and cultural rights — that is, they are
grouped according to the spheres of life they regulate.

2.1. Rights to protection

Rights to protection define the boundaries within which the State may act and which
are generally may not be trespassed by the State. Going beyond these boundaries, that
is, interfering in the protected spheres is only allowed if there are relevant constitu-
tion-based grounds. To illustrate, Article 30 of the Constitution of Ukraine guarantees
the inviolability of the dwelling place; any interference with the exercise of this right
is not permitted except such as is on the basis of a substantiated court decision on the
examination and search of the dwelling place or is in urgent cases as specified by the
Constitution, under a procedure established by law (Stern, 1988).

2.2. Citizens’ rights to participate in state legal relations and to appeal to the
state for action

Rights to participation — as distinct from rights to protection — imply no regulation
of the State interference but enable the citizen to demand certain actions from the State.
To be more specific, these rights define the objects for the State care and require that the
State create and/or maintain the relevant conditions. That is to say, rights to participation
intend to ensure effective opportunities for the particular conduct and existence of the
citizen, whereas rights to protection oblige the State to respect the sphere of private life
(Stern, 1988; Stern, 1994; Starck, 2006).

“Participation” is a comprehensive term, which, in particular, means the citizens par-
ticipation in the policy-making process; his/her participation in administrative proce-
dures may have an important effect on the citizen; his/her participation in the ordinary
life. Therefore, the right to participation could be divided into several groups.

2.2.1. Social fundamental rights are the most meaningful category of social rights
to participation. They constitute the fundamental rights that guarantee the individual’s
access to vital essentials.

For instance, Article 141 (3) of the Bavarian Constitution reads: “taking of wild fruits
(in a forest) <...> is permitted for everyone”. This fundamental right is directed against
the State (though, it may also be exercised against a private owner of the forest) and is
also judicially enforceable. However, in real life, some social rights tend to be invoked
even where respective fundamental right does not exist from the legal standpoint.

Another matter to what extent the “genuine” social fundamental rights are capable of
having their legal effect allowing financial capacities of the State. However, a need for
financial support to a particular social fundamental right may not be used as an argument
against the very existence of such a right.

A possibility of enforcing a particular fundamental right judicially is another pre-
requisite for the existence of the right. There is no logic in the establishment with-
out stipulating its enforceability. One could view the requirement as an argument
that social fundamental rights may not exist if the respective constitution neither
provides for a possibility of enforcing them through an individual constitutional
complaint nor confers a right of legal remedy against State actions upon the citizens
(or lacking actions).

20 AnMinicTparuBHe npaBo i nmpornec. — Ne 4 (23). — 2018.



The decisive criterion to qualify a particular right as a social right is the existence
of a specific claim to a thing the right to which may be asserted. This means that the
individual has an enforceable subjective right or claim to a particular object, and such
fact does not need to be further determined, specified by law, etc. Let us, for instance,
imagine a situation that there is a constitutional norm that provides: “Together with the
diploma very graduating student shall receive a copy of the Constitution of Ukraine in
force”. This provision expressly refers to the object that falls under the scope of respec-
tive right and, correspondingly, implies a possibility of lodging a claim as regards the
legally bound party (here — regarding the State as it presents state diplomas) and, if need
be, enforcing this right in a court — in the event of the State failure to present the due copy
of the Ukrainian Constitution.

A different matter is the formulation of a right such as the right of everyone for adequate
housing for a human being. In this case, the right is not worded as unambiguously as in the
case above. Indeed, the term “housing” should be understood differently and the phrase
“decent for human being” is even more multivocal. In this context, we could note that some
rights laid down in the Ukrainian Constitution providing for a certain action on the part of
the State as, for instance, the right to labor (Art. 43), to rest (Art. 45), to social protection
(Art. 46), to a sufficient standard of living (Art. 48), to health protection and medical care
(Art. 46), to education (Art. 53), as well as the mentioned right to housing (Art. 47).

Therefore, a special attention should be paid to the question whether these norms
imply a sufficiently specific right of an individual to certain actions by the State, that is
whether they constitute social fundamental rights or they need to be additionally spec-
ified by legislative means. In fact, the extent to which such rights are specified in the
provisions determines how well these rights could be defended (requested) in court. If a
certain right is provided for in general terms, the respective norm needs to be specified
by legislation. In these circumstances, we deal with a situation when the constitution
does not contain a specific provision on a certain right, that is, it does not provide a par-
ticular social fundamental right. This type of norm should be qualified in a different way
(see in this context, items 2.2.2 and 3.4).

2.2.2. There are some socially oriented constitutional norms, applied to the sphere
in which the State is obliged to take certain actions (render services) in spite of the
fact that an individual has not acquired the relevant constitutional right, that is, he/
she is not entitled to demand these particular actions. Though, the individual has the
right to be treated equally with others to be given a benefit/service in pursuance of an
administrative action.

However, the person’s opportunity to exercise his/her rights depends on whether the
particular social right to the State actions or services has been legislatively fixed. This is
a deficiency in comparison with the opportunity to exercise specifically formulated fun-
damental right. Most clearly, consequences of this problem reveal themselves in judicial
proceedings when it appears impossible to provide a remedy for a claim of a right to the
State actions if this right is of abstract character.

Therefore, a particular social right to actions (services) on the part of the State can
be effectively realized in the form of these very actions (services) assisting the citizens
in their life and activities or in the form of social security if such actions (services) are
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regulated by ordinary law and if they are only appealable before court within the speci-
fied scope.

2.2.3. Political rights to participation are the rights to participate in elections and
in any other public control and decision-making aimed to organize people’s lives at
the nationwide and regional levels. As these rights are of significance to democracy,
they are commonly well regulated legislatively and based on proper safeguards for being
defended in court.

2.3. Institutional guarantees

The fundamental rights comprise not only the abovementioned individual-legal ele-
ment (item 2.2) but also an objective-legal one (Stern, 1988; Kloepfer, 2006). The latter
means, in particular, the constitutional-legal protection of legal institutions and existing
establishments that are provided or recognized by the constitution as well as those in-
tended to promote the exercise of the fundamental rights.

Here, the term institution means a particular segment of law (for instance, legislation
on inheritance) or a specific establishment and a particular set of legal norms logically
related to such an establishment. To illustrate, freedom of scientific research may not be
protected unless there exist relevant establishments as well as legislative regulation in
the sphere of scientific self-government.

It is interesting to consider the institutional guarantee in terms of legal procedure.
As evident from its concept, this guarantee does not apply to particular persons and,
therefore, may not infringe any rights and freedoms. Therefore, the constitutional court
is not empowered to examine whether it has complied unless the particular constitutional
authority has lodged a complaint pursuant to the relevant procedure.

For instance, the Ukrainian Constitution provides local self-government (Article 7),
specifies its organization, and powers (Article 140 et seq.). The consequence is that, al-
though the Government and, especially, Parliament are empowered to regulate the type,
manner, and volume of control over local self-government, they are not authorized to
abolish local self-government or exercise a control that makes it needless or meaningless.

Another example is marriage. This is a form of coexistence, which is maintained only
due to the respective legislative regulation. On the one hand, the protection of the mar-
riage means that each spouse has the right to be protected individually and, on the other
hand, that the marriage should be protected as a social institution. This also implies that
a married individual is not entitled to constitutional protection of his/her rights arising
out of the marriage, whereas the marriage, as an element of the legal order is subject
to such constitutional legal protection. This protection is primarily directed against the
legislative authority.

An interesting form of the institutional guarantee is contained in paragraph three of
Article 49 of the Constitution of Ukraine, which provides that the existing network of
health protection institutions should not be reduced. This prohibition may be understood
as protection, under the constitutional legal guarantee, the existence of each particular
health institution (for instance, a hospital).

If state authorities proceed from the assumption that it is the “network” that should be
protected, they could be more flexible in their actions as the network as such is not a goal
in itself, that is, it does not require the protection for the sake of its own existence. Then,
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it would be open to them to take relevant decisions concerning the network, depending
on the medical functions, performed for the community. Any changes in this context (for
instance, a substantial decrease in the number of residents of the particular area) may
influence the decision on whether such very medical establishment is necessary or un-
necessary for this locality. This approach excludes the possibility of lodging a complaint
alleging the unconstitutionality of a decision to close a particular hospital.

We could make a distinction between the institutional guarantee and the fundamental
rights in that the fundamental rights are intended to protect the individual freedom and
equality, whereas the institutional guarantee involves the constitutional protection of
certain institutions.

There is a general trend towards expanding the scope of such protection — making, at
the same time, the constitutional legal safeguards more specific and, thus, strengthening
the role of constitutional courts in this process.

In Germany, for example, the constitutional legal protection was at first granted to
such institutions as ownership, marriage, and local self-government, whereas now it ex-
tends to self-government of higher academic establishments, professional civil service,
and independent judiciary. Moreover, under debate is the question whether it is also ex-
pedient to extend the institutional guarantee to the press, television, radio broadcasting,
and trade unions, as well as to remuneration based on a wage rate.

2.4. The fundamental rights’ influence on private law relations

The issue of the fundamental rights’ influence on relations of private persons is di-
rectly connected with the issue whether the fundamental rights are capable — and if so, in
what manner — of influencing the relations between private persons. With this influence,
the application of the fundamental rights goes beyond the scope of the “State-citizen”
relations (Stern, 1988; Papier, 2006).

To resolve the mentioned issue, we have to identify the addressees of the funda-
mental rights, that is, we should see who is actually bound by the fundamental rights or
whose discretion appears to be restricted by their effect. It should be accepted that such
restrictions primarily concern the State (all its branches of power: legislative, executive,
judicial authorities) — this is essentially explained by the very character and emergence
of the fundamental rights as rights to protection.

The question of whether any influence on third parties may only be relevant with
respect to the fundamental rights whose protected scope involves regulations capable of
being violated by natural persons. For instance, it is only the State that may become an
infringer of the right to a remedy in connection with a deprivation of citizenship, which
means, therefore, that provisions of Article 25 of the Ukrainian Constitution may never
be directed against a natural person as an addressee of the fundamental rights.

However, there are spheres in which it is possible that a natural person may become
the subject of violated fundamental rights as well. Private “power” might be comparable
with the State power in these spheres.

A typical example is the right to strike as a protest against the private employer or
the provision of equality between women and men in employment. We could also add
the following to this: freedom of association, as provided for by employment legislation,
against the private employer; all aspects of equality on employment and education in leg-
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islation; the protection of human dignity as laid down in employment and matrimonial
legislation, freedom in choosing his/her profession, freedom of religion, as well as the
so-called internal freedom of the press (freedom of thought within the editorial board).

The influence of a particular fundamental right on a private sphere may be condi-
tioned by various grounds. In particular:

— it is possible that a particular fundamental right serves as the basis for the
influence on third parties. For instance, Article 51 of the Ukrainian Constitution provides
an obligation of children to care for their parents. Relations between parents and their
children are regulated by civil law, such relations are under the legal influence of
Article 51 of the Ukrainian Constitution;

— the influence on third parties may be fixed, as a postulate for all fundamental
rights, in the constitution. For instance, the Swiss Constitution provides the following:
“legislative and judicial authorities shall ensure that the fundamental rights also
respected in relations among private parties. <...> Those who exercise their fundamental
rights shall respect the fundamental rights of others. First and foremost, nobody shall be
entitled to violate the fundamental rights by abusing their own powers”.

In the Ukrainian Constitution, the influence on third parties is generally conditioned by pro-
visions of Article 68, which implies that nobody is allowed to violate the rights and freedoms,
honour and dignity of other persons. Therefore, this prohibition is in force within the sphere of
civil legal relations. However, it should be noted that it only concerns relations between natural
persons; as to legal entities, the influence on third parties is not provided. The question of whether
Article 68 covers the rights and freedoms regulated by law need to be scrutinized separately.

The State may also come under the obligation to protect certain fundamental rights
within the sphere of civil legal relations between natural persons (for instance, Arti-
cle 2 of the International Convention on the Elimination of All Forms of Racial Discrim-
ination) by virtue of international treaties to which this State belongs.

If the mentioned above grounds are absent, the influence on third parties may be
achieved by other means, in particular:

— the fundamental rights are provided for as rights having a direct effect on third parties
as these rights are subjective public rights that protect natural persons and provide safeguards
against their violations. Or, the fundamental rights might be viewed as fundamental
principles of social life, which are also of significance to legal relations between citizens;

— the fundamental rights are given an opportunity to indirectly influence third
parties. The State is obliged to respect and protect the fundamental rights. This is
primarily achieved through legislative and judicial measures.

The court should correct the conduct of private persons if it runs counter to the com-
pliance with the fundamental rights. Judicial authorities are not empowered to alter leg-
islation in force. They are obliged to supervise whether citizens exercising their funda-
mental rights come across a general warning (such as “unlawful damage”) or unspecified
notions (such as “rules of good behaviour”) that entail a value judgment.

A classic means to strengthen the compliance with the fundamental rights within the
scope of State-citizen relations and relations between the citizens is the introduction of the
institution of “public order” into criminal legislation (for instance, into Articles 1 and 239
of the Ukrainian Criminal Code). This notion may not be applied unless there is the
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respective specifying interpretation. It implies the types of behaviour legislatively au-
thorized as well as “social norms”, that is, the norms based on a general understanding
and feeling for the law: on customs, traditions, moral rules, etc. A similar approach is
reflected by Article 5 of the effective Civil Code of the Ukrainian SSR and is consistent
with the respective Central European tradition. A new norm capable of having the alike
effect is laid down in Article 13 of the new Civil Code.

3. Other categories of substantive constitutional norms

Apart from the fundamental rights, a notional influence on the rights and duties is also
caused by other constitutional norms, among which are programme provisions, constitutional
objectives, outlined social and national goals, and provisions on the constitutional order.

3.1. Programme provisions

Programme provisions are those provisions of the constitution, which have no bind-
ing force. Hence, their violation may not become a matter to complain in court. These
provisions only reflect what the constitution-maker intended to achieve in the future in
terms of organization of particular spheres of national and social life (Stern, 1988).

For instance, the constitutional norms whose binding force is not provided to be unex-
ercisable have been treated by the Bavarian Constitutional Court as programme provisions.
As programme provisions, we could also consider provisions of Articles 11, paragraph four
of Article 49, and paragraph three of Article 51 of the Ukrainian Constitution. These provi-
sions may be considered not binding and they only quite expressly outline the directions for
the development.

There has been much discussion about programme provisions of modern constitutions
to the effect that the constitution should not contain provisions that have no binding force.
That is why such norms (programme provisions) are for the most part deemed to be “con-
stitutional objectives” rather binding that not. The Ukrainian Constitution also guarantees
the “direct effect” of its norms (paragraph 3 of Article 8). Thus, reasoning from this Article,
programme provisions may only be binding. The absence of any qualifications concerning
the term “norms of the Constitution of Ukraine” in the phrase “The norms of the Consti-
tution of Ukraine are norms of direct effect” excludes any possibility of differentiating
between norms contained in the provisions preceding Article 8 and those contained further
on the text, it does not allow to deprive any norm or any part of its binding force.

3.2. Constitutional and legislative objectives

Constitutional objectives, which are sometimes referred to as legislative ones, are
specific tasks to be solved by parliament and other bodies of state power within a legis-
lative or any other process. For instance, Article 45 provides the right to rest, while para-
graphs two and three of this Article specify the range of issues to be settled by enacting
the respective laws; these provisions outline the substance of the future norms.

Since the State has a wide discretion in taking political decisions and it is impossible
to judicially control the use of such powers, the defense of constitutional objectives in
court is only realizable in extraordinary cases.

It is explained by the fact that a constitutional objective in itself may not infringe
any rights or freedoms. Judicial proceedings against a particular constitutional objective
are only possible if this objective specifies certain actions or a precise timeframe for its
fulfillment and also if an omission (inaction) of a competent state authority gives rise to
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a serious risk or any other threat to the national constitutional order, or if the state author-
ities arbitrarily take unjustified decisions.

A common feature of such cases is that a failure to pursue or untimely pursuance of
constitutional objectives appear to be detrimental to the citizen’s opportunity to exercise
certain rights or perform particular duties.

It is necessary to dwell upon the issue why the term constitutional objective is often
used concurrently with the term legislative objective — and, in this context, to identify the
scope of these notions to be discussed below.

The term constitutional objective means an objective as defined by the constitu-
tion-maker in the text of the constitution. The constitutional objective does not specify
who is logically and necessarily the addressee — this could be the legislative body, an
executive authority or the whole political machinery. We could also suggest that a partic-
ular constitutional objective concerns each individual citizen as well.

Furthermore, constitutional objective does not necessarily involve a particular type of
actions, so this notion should be construed widely.

Another matter is the constitutional objective, which concerns parliament, as it means
that only this body is empowered to adopt legislation. Such an objective specifies a par-
ticular form of the State action, which is namely its legislative activity. So, the notion of
the legislative objective is narrower.

As a legislative objective, we could consider provisions of paragraph one of
Article 24, which stipulates that conditions ensuring equality of citizens before the law
should exist, whereas we could view paragraph one of Article 47 as a constitutional ob-
jective since this provision provides the State obligation to ensure that citizens are pro-
vided with housing. The “State” in this context means all branches of state power, while
the judiciary may become involved, at best, in choosing for the constitutional objective a
reasonable interpretation to be an adequate reflection of its substance as possible.

Different branches of state power pursue one and the same constitutional objective
by different means are the following: parliament — by enacting legislation specifically
regulating the issues of lease and construction of housing; the central and local authori-
ties — with the help of subsidies and of their own construction efforts.

3.3. Provisions on the constitutional order

Provisions on the constitutional order define the main characteristics of the particu-
lar State, such as republic, democratic, law-based, or social State. These are invariable
pillars of that constitutional order, fixed in the constitution. For this reason, they are also
called constitution-based fundamental principles of constitutional order (Stern, 1984).

These are the State characteristics based on consensus as regards their role and sub-
stance; nevertheless, these provisions are flexible in essence. Their influence is so mani-
fold that it defies description — indeed, this influence continuously changes with the lapse
of time. The typical example is the notion of social State. Most of the provisions on the
constitutional order may be also qualified as outlined national goals.

3.4. Outlined national goals

Outlined national goals are constitutional norms obliging all state authorities to con-
sider the substance and the main ideas of constitutional state goals in their activities
(Papier, 2006; Lange, 2009).
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These norms generally apply to the legislative body, though they are also capable of
having a guiding influence on the activities of the executive body.

Thus, from a legal standpoint, they are binding, but a citizen may not rely on them
as the basis for bringing an action before a court, because, primarily, the mentioned
norms’ influence on state authorities’ activities (the requirement to respect the national
goals) may not essentially entail violations of human and citizens’ rights and freedoms.
Indeed, a complaint against such a violation should be first of all based on the existing
fundamental rights.

The binding character of a particular provision defining a national goal depends on
how this goal is formulated in the constitution. The text of the constitution should con-
tain formulations whose interpretation could prompt the state authorities to take actions
or could provide other organizational opportunities and such formulation should not
merely reflect general aspirations of society.

As an example of the latter approach, we may consider the constitutional provision
to the effect that the development of sports is one of the important spheres of social life.
On the other hand, constitutional norms requiring the creation of national educational
establishments are of binding character.

These and other numerous examples show that it is not easy to make such a distinc-
tion as it is necessary for so doing to consider particularities of this category of norms
(outlined national goals).

In fact, the quality of a particular norm depends on the extent to which its effect is
binding. In this context, any duties and obligations prescribed by law should be clearly
defined or, at least, there should exist prerequisites for defining them. This, in particular,
stems from the principle of law-based State (based on the rule of law).

The national goal status may only be attached to those constitutional provisions
that define specific aspects of statehood. Then, we could deem the principle of de-
mocracy, the principle of social State, and the parliamentary system of governance to
be national goals.

An additional effect, similar to that of national goals, may also stem from the funda-
mental rights and other constitutional norms, precisely, the right to be protected against
the State interference; nevertheless, this is at the same time deemed to be a national goal,
too, which obliges all state authorities to respect and protect human dignity.

Such notional influence has much in common with the law-based essence of the fun-
damental rights and, therefore, it should be distinguishable. So, the essence of the fun-
damental rights as defined by law may vary depending on the influence born in mind.
These norms may be considered both as constitutional organizational guarantees and as
national goals.

Provisions on national goals appear to be problematic if they come into conflict with
each other and/or with the fundamental rights.

Some commentators believe that the relationship between the principle of law-based
State and the principle of social State is an example of such a conflict.

According to the law-based State principle, the greatest achievement is lawfulness.
This means that the State may not resort to any interference unless the measure is pre-
scribed by law.
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In contrast, the social State principle refers to the necessity for the State to provide
certain benefits. These benefits, however, may only be specified by executive power
itself, which then should be viewed as a legislative function assigned to this power, in
violation of the principle of separation of powers.

Moreover, the law-based State principles require that any actions by the State should
be defined in a way, and based on preconditions, which would enable their interpretation
with the help of some generally recognized methods.

At the same time, the notion of “social” is rather vague and it is actually impossible
to provide it a precise and exhaustive definition — though, this does not influence the
processes of recognizing and exercising the principle of social State.

3.5. Norms that regulate the state tasks

The State tasks are those which the State is entrusted with under the constitution.
They are performed within a scope determined by the relevant subject-matter, which
makes them distinguishable from national goals. For instance, a national goal is the
maintenance of internal security, whereas the corresponding state task ensures the oper-
ational readiness of the police (Stern, 1984).

Let us try to find a logical conclusion as to what provisions of the constitution may
be viewed as tasks of the State.

In its actions, the State is guided by the constitution. So, a particular task of the State is
reflected in the constitution, that is, the respective powers should be constitutionally fixed.

Without such powers, the State is not entitled to undertake the particular task. There-
fore, such constitutional powers may be deemed to be a particular manner of defining
state tasks, which is also called “implicit state tasks, since they are fixed not as indepen-
dent tasks but only implied by the context of the tasks intended for the organization of a
particular sphere of life with the help of law”.

A problematic form of the State task is the one fixed by a constitutional norm.

As to the necessity of introducing provisions on the State tasks into the constitution,
there exist the following doubts.

It is believed that constitutionally fixed tasks restrict the parliament’s and govern-
ment’s freedom of political actions and the form in which they are fixed (through a
constitutional norm) “cement” their consequences for a long time. This entails the risk of
restricting the freedom of policy (political governance) and the impossibility of adapting
the policy to new circumstances.

Furthermore, if the tasks are constitutionally fixed, it is difficult and sometimes im-
possible, to calculate financial capacities of the State for the future. In particular, a situa-
tion may arise where the fulfillment of a particular task of the State could depend on the
State’s entire budget.

Finally, each constitutional task of the State should be viewed in the light of a possi-
ble control thereof on the part of judicial power.

It has been noted above that constitutionally fixed tasks of the State threaten to violate
one of the basic freedoms, which is free of political governance, that is, this task affects
an important aspect of the functioning of one of the branches of powers. On the other
hand, if this sphere is subordinated to another branch of power — judiciary, this may ac-
tually shift the balance of powers from one branch to the other.
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The constitution directs the fulfillment of a particular task or restricts the discretion
in choosing the means to perform it.

On the one hand, the State tasks are restricted by the fundamental rights and, on the
other hand, by excluding the possibility of creating a totalitarian State. The constitutional
State does not assume the whole potential of possible powers as it should leave to each
citizen and any group, association, etc., the spheres for socially beneficial activity, which
spheres may not be reflected in the constitution.

There is also a principle of subsidiarity, which confers upon non-governmental orga-
nizations priority rights regarding some tasks and, correspondingly, prohibits the State
from undertaking them for itself.

The constitutional-law character of state tasks means that they should be differentiat-
ed according to the extent of State involvement in their performance:

— tasks carried out entirely by the State — for instance, those relating to the State’s
defense;

— tasks in whose performance the State cooperates with independent organizations;

— certain tasks performed by private (nongovernmental) organizations under control
on the part of the State, which influences this process by means of economic levers,
planning, and subventions;

— tasks whose performance is encouraged to be of non-governmental (private)
character within a particular sphere and promoted by the State.

4. Constitutional norms of organizational and procedural law character

Apart from the mentioned above, lots of other classifications of constitutional norms
exist. The discussion of the issue relating to the classification of constitutional norms
according to the fact whether they define or do not define the rights and duties since it is
this characteristic that determines possibility/impossibility of judicial control over their
observance is below.

The norms that constitute just a statement (for example, “The capital of Ukraine is the
City of Kyiv”) are certainly important but they could only become a matter for a legal
dispute in an extraordinary situation such as in the event of a putsch or revolution, that
is, where the constitution itself was called into doubt.

4.1. Norms of competence

These constitutional norms regulate issues of competence of individual bodies of
state power and their subdivisions. They also regulate certain powers of such bodies.
For instance, the legitimate competence of such a constitutional body as parliament is its
power to adopt laws (Stern, 1984).

Norms of competence, owing to the related powers, are norms of substantive character.

The control over the compliance with norms of competence may be exercised by the
constitutional court. Here, two ways are possible: firstly, a special complaint against a
violation may be lodged by one state authority against another (complaints of consti-
tutional bodies). Secondly, a complaint against actions/measures taken by bodies that
do not have the relevant competence or have not been delegated the respective powers
may be lodged under the administrative procedure, because a violation of norms of
competence could be one of the reasons for unlawfulness of particular administrative
actions/measures.
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4.2. Procedural norms

These constitutional norms regulate procedural aspects of state authorities’ ac-
tivities, such as the procedure for adopting legislative acts or for appointing judges
(Stern, 1984).

Violations of procedural norms may be complained in court. This may be done sep-
arately from the decision taken under the procedure in issue or may also involve chal-
lenging such a decision.

German jurisprudence in the resolution of constitutional disputes could be of some
interest in this context, which qualifies a procedurally wrongful adoption of a particular
law by the parliament as a ground for declaring such law unconstitutional — on account
of the fact that it has been adopted without complying with the constitutional procedure.

4.3. Norms on review (of constitutional norms)

These norms regulate the entire set of measures on review and amendment of the
constitution. Although they are close to procedural norms, their characteristics require
their qualification as norms of competence. This primarily means that decisions taken on
the basis of these norms are subject to review by the constitutional court (Stern, 1984).

4.4. Law-making norms

This category of norms includes, first of all, the norms of competence which entrust
the relevant state authorities with law-making powers to adopt laws, issue decrees,
resolutions, directives, etc. However, a situation may arise where a right originates in
a different way.

4.4.1. Autonomous law-making norms. A special aspect of these norms’ operation
is the fact that a right may originate from a particular constitutional norm independently
and directly, without any need of special actions by legislative or any other competent
authority — the respective right or respective duty arise concurrently with a particular
prerequisite provided by the constitution.

As an example, we could note a provision of the German Constitution on equality of
children whether borne in or out of wedlock. Legislatively, such equality was supposed
to come into effect after a specified period. Before it expired, the Federal Constitution-
al Court had adopted a decision that the expiry of the period shall mean the entry into
force of the right arising from courts’ judgments concerning this matter which judgments
would be held in the future (the so-called judicial law).

4.4.2. Empowering law-making norms. This category also includes norms of com-
petence which empower the relevant state authorities to adopt laws, resolutions, to issue
decrees, directives, etc. However, the constitutionally fixed competence in itself is not
sufficient to create law. For this purpose, a law-making procedure should be followed,
which is the duty of a relevant competent authority.

4.5. Law-annulling norms

The classification of law-annulling norms is similar to the corresponding classifi-
cation of lawmaking norms. These are divided into autonomous law-annulling norms
and law-annulling norms that require additional norms. As an example of such norms,
we could consider in particular, paragraph two of Article 152, according to which,
laws and other legal acts should be deemed to be unconstitutional if the Constitutional
Court of Ukraine adopts the decision on their unconstitutionality.
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4.6. Transitional provisions

Any changes in the political or legal system call for the solution of transitional prob-
lems for legal and practical reasons. Such norms of transitional character are additionally
included in the new constitution or new law.

As a rule, transitional provisions are limited in time as otherwise, they would lead to
a situation where two legal system duplicate each other, that is, lead to legal instability.

However, the time frame could be formulated in the following way: a particular tran-
sitional provision is supposed to terminate immediately after a specified event in the
future, such as, for instance, the adoption of a particular law.

4.7. Preamble

As to this category of norms, the only relevant question is whether the preamble has
a binding legal character and, if so, to what extent it is binding.

Technically, the preamble is put before the main body of the constitution structured in
articles so that it could be visually identifiable. Also, the preamble is usually formulated
in a stylistically different manner: its provisions look like fundamental political declara-
tions rather than legal formulations. That is why a possibility of applying legal criteria to
the preamble is called into question.

According to the German theory of state and law, the preamble should, “by a set of
concise phrases, depict historical preconditions for the adoption of the constitution, the
reasons that induced the lawmaker to adopt it, as well as the relevant intentions — ex-
pressing in this way the significance and the goal of the constitution”.

This means that the preamble is not only a “historical record” without any legal mean-
ing. Indeed, the significance of the preamble in the constitutional-political sphere is still a
controversial issue; while such notions as “human rights and freedoms” and “democratic,
social and law-based state” are such legal categories that define principles of statehood.

An eloquent evidence of the legal significance of the Preamble, as part of the
Ukrainian Constitution, is its last sentence, which reads that the Verkhovna Rada adopts
this Constitution: it is quite certain that this formulation has a clearly expressed legal
meaning, which determines characteristics of the national goal.

So, the preamble may be deemed to belong to the system of constitutional norms.

4.8. Final provisions

These norms primarily concern the time for the constitution’s entry into force. Their
binding legal force is confined by the legal fixing of the validity, without creating any
other legal consequences. Such norms are often included in transitional provisions, but
their legal significance should be discussed separately (see item 4.6 above).

5. Intersection and multiple meaning of constitutional norms

Constitutional norms may be systematized at the same time according to more than a
few categories mentioned above. For instance, a particular provision on the constitution-
al order may concurrently be an outlined national goal.

Similar transformations take place due to changes in the interpretation of the respec-
tive norm, which gets therewith a narrower or wider meaning.

6. Conclusions

The differentiation of constitutional norms according to their law-underlying sub-
stance and the related possibility of judicial control over their compliance reveals a tight
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entwinement of rights, freedoms, and legal conditions, which, by virtue of Article 150 of
the Constitution of Ukraine, may become a matter of legal disputes between the highest
state authorities.

Nonetheless, we believe that this entwinement has some “gaps” — we may find them
where a scrutiny of the notion of “right does not disclose the existence of a claim as such
and, hence, of the relevant prerequisites for the judicial enforcement, which actually
means that the particular human right is not involved.

However, such intersections in the qualification of norms are also possible where
certain social preconditions, existed at the time of introducing the relevant norm have
undergone substantial changes with time.
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Y cmammi poszenanymo cgepy xoncmumyyitinozo npaea, yHOAMenmanvHy meopiro
nucanux KoHcmumyyin. AxmyanbHicmy 015 chepu aOMIHICMPAMUSHO20 NPasa NOCMAe
3 nOWIUpPeHo20 (axkmy: KOHCTMUMYYIs € OCHOBOI0 MA MENCAMU 0ePICABHO20 YNPAGIIHHSA
i aominicmpamugnoco npaea. Ax nucag ®@. Bepuep 50 poxie momy, «adminicmpamugne
npaso — ye KOHKpemu3ayis KOHCMUmyyitiHo2o npaeay, i ye meepodlCceHHs € YUMOCh Hd
KWmanm «€8poneucbKux cmanoapmiey Ha €sponeucovkit mepumopii. Takum yunom,
BUHUKAE NUMAHHA NPO me, YU € KOHCUMYYIHA Hopma 0008 A3K080I0, YU MicCmumo
HOpMa 3a2a1bHy memy OJisl 6Ci€l 0epiHcasHoi 61a0u abo He 60HA MAE BUPIUATbHE SHAYEHHS
maxoosic 05t AOMIHICMPYBAHHS N0 YAC pO3POONIEHHS NPOSPaM, NIO3AKOHHUX akmie ma
3aCMOCy8aHHsL OUCKPEYIUHUX NOBHOBANCEHD.

Koncmumyyii' cknadaromscs 3 HOpM, HAUOIbUW NONYIAPHUMU € HOPMU, SKI 3AKPINIIOOMb
ocHogHI npasa U c80000u. Ilpome cxknadui cucmemu KOHCMUMYYIHO20 Npasd
(HayioHanbHO2O) MAIOMb HUZKY MUNIE KOHCMUMYYIUHUX HOPM, SIKI MArOmb PizHi yHKyii ma
Hatiyacmiwe pisHull 0006 ’s3K08Ul Xapakmep. 3a36udatl yi Munu € pe3ynomamom po3enioy
KoHcmumyyitino2o cyoy. Taxi piuieHHs SUKAUKAIOMb CYMHIE Y pasi, KOAU KOHCMUmyyii
HA3HAuaAIOMb «npAmMutl enausy ix Hopm. Ilpome iHoOi asmopu KoHCmMumyyitl mMaromos Ha
V8asi «npasay, AKi MONCyms iCHysamu iuute 6 Kpaini mpi. A6o nicia decamunims akmu
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SMIHUTUCA, NPOMe KOHCIMUMYYitiHa Hopma éce wie ichye. Ko nonpasku 00 KoHcmumyyii
€ HeMOJNCTUBUMU, EOUHUM BUXOOOM € NOGMOPHE MIYMA4eHHA maxux Hopm. Inaxue
KOHCIUMYYisi GUKIUKAE NPOMUPIYYSL, W0 NOCAAOTIOE il agmopumen.

Cmammsa mae npeocmagumu BCEOCANCHUI 0210 HABEOEHUX Kamezopil i3 Memoio
akmugizayii 062060peHHs KOHCMUMYYiUHo20 npaséa 6 Ykpaini. Onuc yux munis
CYNPOBOOICYEMBbCA  KAME20PU3AYIclo,  3aNpPONOHOBAHOI0  NEPeBAdCHO  HIMeYbKUMU
asmopamu, AKI 6paxo8yeanu nioxo0u NopieHAIbHO20 npasa wodo yici memu. Onuc yux
Kameeopitl 8i000padicae ix 3HAYHY KibKIiCMb Ma HA0A€E ap2yMeHmu Oisi po32iady NumaHs
KoHcmumyyitino2o npasa Yxpainu.

Ki1r04oBi cjioBa: KOHCTUTYIiSl, HOPMU KOHCTHUTYIII, OCHOBHHUI 3aKOH, OCHOBHI IpaBa,
IHCTHTYLIHHI rapaHTii, MPOrpaMHi MOJIKEHHS, KOHCTUTYIIIIHI I[iJIi.
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UDC 347.233

THE REVIEW OF THE LEGAL ASPECTS FOR THE DECLINING
THE RISKS OF THE IT-PRODUCTIONS INTELLECTUAL
PROPERTY RIGHTS INFRINGEMENT

Information technology is the object of fair and unfair competition both in the world and
in Ukraine, especially due to the existence of the Internet. Therefore, it is necessary to
regulate the relations between manufacturers and consumers of IT-technologies related to
entrepreneurial activity, with the volume of digital products. This became the reason for the
necessary influence on the legal regulation of consumer relations on the Internet.

The article analyzes the issue of choosing legal instruments for the protection of rights to
information products, depending on how they are further used for further benefit from their
use and eliminating the possibility of violating the rights of unscrupulous competitors.

The purpose of the article is to study the possibilities of protecting the rights to information
technology as an object of intellectual property in order to eliminate the risks of violation of
rights to this object. To achieve this, you must accomplish the following tasks: to consider
the prevention processes of the intellectual property rights infringements of the information
products using the existing legal tools; to analyze the components of information products
in order to determine the optimal ways of their legal protection, to provide analysis of the
information products legal protection using only copyright tools; to study the experience of
the countries — leading information technologies manufacturers and users and to assess the
possibility of the using this experience within the legal framework of Ukrainian legislation.
Methods: system analysis, comparative analysis.

Results. To determine the information technologies definition as a specific technologies
that make enable to accumulate, process, store and transmit any received from the external
environment information to the computer. IT-technologies are inextricably linked with the
use of software and hardware complexes consisting of personal computers, mobile phones,
communicators or workstations with the necessary set of peripheral devices equipped
with the necessary software tools. These objects may be protected by patent law. The main
recommendations for the infringements risks prevention were highlighted and the patentability
frames of reference were proposed using the information products components identification.
Conclusions. The article analyzes the issue of choosing legal instruments for the protection
of rights to information products, depending on how they are further used for further
benefit from their use and eliminating the possibility of violating the rights of unscrupulous
competitors. It is recommended to consider information products as a complex object, which
must have versatile protection through copyright and patent rights.

Copyright protection does not protect software developers from encroachment on their
IT-technology, but it contributes to other important result — improving the image of the
organization and getting a positive goodwill. Patent law is most beneficial to protect software
algorithms. The commercial secrecy is appropriate the IT-technology protection when it
concerns the state security, military equipment est.

Key words: information technologies, computer programs, protection of rights, objects of
intellectual property.
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1. Introduction

Information technology has undergone such a global
spread that it is already hard to imagine human life without
them. At the present stage, it is possible to give examples of
the use of information technologies in all areas, from educa-
tion to business, without any difficulty. The greatest success
will be with a firm, organization or enterprise with state-
of-the-art computer technology, therefore, new information
technologies are rapidly developing and constantly being
refined. Programmers bring the national economy incomes
calculated in billions of dollars, and therefore there is a huge
amount of IT-orders.

In the society, computer technology has taken top of the
leadership in technology. The software should be in any com-
puter and laptop for normal operation. The protection and se-
curity of software as an intellectual property object is one of
the most important in the field of software, as well as in other
economic areas.

The study of relations in the field of information technol-
ogy between producers and consumers was considered by
K.V. Yefremova, Ye.P. Litvinov, O.0O. Barabash, O.P. Buynits-
kaya, O.M. Tomashevsky, G.G. Tsehelik and others.

2. Research results

Hideyasu Sasaki highlighted that in the advent of multime-
dia digital libraries, the protection of their rights as intellectual
properties is an urgent issue to offer an instrument for recoup-
ing investment in their development (Hideyasu Sasaki).

Public relations that arise on the Internet are extremely
broad in scope and part of them can be regulated by existing
legislative acts (for example, for combating criminal offens-
es, sufficiently current legislation, and some require special
legal regulation (there is an urgent need for legal regulation
in the sphere e-business and all its types) (Yefremova, 2014).

Any issues that have impact from any Internet subjects
can be presented as the objects of Internet relationships.

Depending on the nature and types of Internet relation-
ships, as the objects can be act: information services and their
results, products of creative activity, including works of liter-
ature, art, music, etc., securities, contracts, official documents,
honor, dignity, human security and others values. Hardware is
the most important component of Internet relationships. They
include a global pool of computer networks (regional, refer-
ence, departmental, corporate, local) and information resourc-
es (sites, e-mail services, search engines) (Barabash, 2018).
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Technology (from Greek) means art, skill. In the general sense, technology is a set
of methods, means, and people’s implementation of a particular complex process by
dividing it into a system of successive interrelated procedures and operations that are
used more or less unambiguously and aim to achieve the high efficiency of a particular
type of activity.

Information technology is a set of methods, tools and techniques used to ensure the
effective performance of people in various industrial and non-productive spheres.

On the basis of personal computers (computers), computer networks (systems of dis-
tributed data processing, consisting of computers connected by one’s links (channels)
of data transmission) and communication means, information technologies form infor-
mation-communication technologies, the means of which are software and hardware
(devices and electronic circuits-hardware, programs designed to work with the com-
puter-software) and devices that operate on the basis of computer technology, as well
as modern tools and systems of exchange, which provide opera ted for searching, col-
lecting, collection, storage, processing, presentation, transmission of various kinds of
data. These include computers, computer networks; means and devices for manipulating
audiovisual data (based on multimedia technology and virtual reality systems); modern
communication facilities; artificial intelligence systems; system of machine graphics;
software complexes (Buinytska, 2012).

Information technology is a set of processes that use means and methods of accu-
mulation, processing and transmission of primary information to obtain information
of a new quality about the state of the object, process or phenomenon. This new
quality information is called an information product — documented information that
has been prepared and designed to meet the needs of users. Information technology
as a system has the following properties: expediency; the presence of components
and structure; interaction with the environment; integrity; time development (Toma-
shevskyi et al., 2012).

After analyzing all of the above definitions, the authors understand information tech-
nology as specific technologies that enable the computer to accumulate, process, store
and transmit any information received from the environment. IT-technologies are inex-
tricably linked with the use of software and hardware complexes consisting of personal
computers, mobile phones, communicators or workstations with the necessary set of
peripheral devices equipped with the necessary software tools.

The subjects of legal relations in the field of information technology can be network
designers; customers are users; communication operators; service providers that provide
access to the Network; hosting providers that have disk space on their server for clients,
as well as other basic Internet services; developers of cross-border information networks
and network technologies; professionals who own rights and responsibilities in the vir-
tual space of the Internet.

Subjects can act as legal entities (providers that have licenses for providing online
services, as well as those providers who purchase Internet traffic from licensed operators),
the individuals (citizens-consumers of information: Ukrainian citizens, foreigners, state-
less persons, etc.). Moreover, these persons must comply with the requirements of inter-
national and national legislation in terms of legal capacity and capacity (Lytvynov, 2013).
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According to the legislation of Ukraine, the owner of information technologies, in-
formation systems, technologies and means of their provision in full implements the
authority to own, use, and dispose of the specified objects.

The user (consumer) of information technologies refers to the information system
or the intermediary for obtaining the information technology he needs and uses it.
It is at this stage that possible cases of misuse of information technology. Therefore, it is
important to have a reliable system of protection in this area both from the state side (cre-
ation of the regulatory-legislative base) and from the side of the owner of the technology
(copy protection, codes, ciphers, cryptographic envelopes, limited functionality, etc.).

The most developed system of legislation in this area in the United States and in
European countries. In this country, legislation was created consistently, as appropriate
issues arise. Their total number is several hundred. No less intensive work is being done
in this direction.

For Eastern European countries there is a significant lag in the field of legal regu-
lation of information relations. Misunderstanding of the importance of these problems
has affected the fact that national legislations did not actively organize and carry out
legislative work in this area.

In Ukraine, the main legislative acts in the area of protection of the rights of develop-
ers and holders of IT-technologies and in general of all subjects of intellectual property
rights are: the Constitution of Ukraine, the Civil Code of Ukraine, the Commercial Code
of Ukraine, the Laws of Ukraine: “On Copyright and Related Rights”, “On Protection of
Rights to Industrial Designs”, “On Protection of Rights to Inventions and Utility Mod-
els”, “On Protection of Rights to Integrated Circuits’ Topographies”, “On the Protection
of Rights to Trademarks for Goods and Services”, as well as a number of sub-legal
normative and legal acts detailing the provisions enshrined in the above-mentioned doc-
uments. The international legal acts, ratified by Ukraine in the field of protection and
protection of rights to IT-technologies, are the Berne Convention for the Protection of
Literary and Artistic Works, the Hague Agreement on the International Registration of
Industrial Designs, the Paris Convention for the Protection of Industrial Property, and
the TRIPS Agreement.

Today, the basic law “On Information” is in effect, several laws have been adopted,
which can be attributed to special ones in this area — “On State Statistics”, “On Scientif-
ic and Technical Information”, “On National Archival Fond and Archival Institutions”,
“On State Secrets”, “On information protection in automated systems” and others.

Some norms in this area are enshrined in the legislative acts: “On Operational Inves-
tigative Activity”, “On the Security Service of Ukraine”, “On Notary”, “On the Bar”,
“On Civil Defense of Ukraine”, “On the Organizational and Legal Foundations of Com-
bating organized crime”, “On Information Protection in Information and Telecommuni-
cation Systems”, “On the Fundamentals of National Security of Ukraine” and a number
of other normative and legal and subordinate acts.

Mostly, IT-products are computer software, website, database. Thus it was found that the
criteria of patentability of IT technology are novelty, inventory level, technical result and safety.

A computer program consists of a certain source code and object code, which is
represented as the original set of characters. The code of a computer program is unique,
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written by a person, that is, an author, and is considered the result of her creative activity.
In this way, we see that first of all, from the creation of a computer program, copyright
arises. Indeed, in most countries of the world, including in Ukraine, a computer program
(software) as an integral part of information technology is protected by copyright (Se-
livanov, 2002).

In Ukraine there are three valid ways to protect a software product (program, website,
database, etc.) from unlawful use:

— protection of the source code of the program and the protection of the title of the
program by copyright;

— protection of the algorithms used in the program as a means of solving specific
problems — the right industrial property.

Art. 437 CCU reports that copyright to a computer program has arisen since the cre-
ation of the computer program itself and does not require registration, special registra-
tion or compliance with any other formalities in relation to a computer program for the
recognition of copyright in it. Art. 433 CCU calls computer programs one of the objects
of copyright and informs that computer programs are subject to the legal regime for the
protection of literary works.

However, most copyrighters prefer to register their rights in the state register, since
this gives a number of undeniable advantages:

— in Ukraine there is a presumption of authorship, according to which the author
is considered to be the person indicated as the author on the original or a copy of the
work, in the event that the opposite is not proved (Article 11 of the Law “On Copyright
and Related Rights”). Certificate of registration of copyright is a reliable argument in the
dispute for the right to own a software product;

— the presence of a certificate allows you to freely dispose of your rights to the
program, database, or other work and delegate them to third parties. In order to obtain
commercial returns, as a rule, are authors’ agreements, and as an obligatory supplement
to them, the author’s certificate (copyright registration certificate), which certifies the
rights of the author for what he is selling, serves as a compulsory supplement (Reiestrat-
siia prohram...).

Today, copyright registration for a program or database in Ukraine is one of the
cheapest ways to protect rights.

Obtaining state security for software products and reliable proof of authorship can be
done very quickly, following the standard copyright registration procedure.

According to Art. 435 The Civil Code of Ukraine (CCU), the primary subject, to
which the copyright belongs, is the author of the computer program, the individual who
created his program of creative work. In addition, the subjects of copyright may be other
natural or legal persons who have acquired rights to a computer program on the basis
of the contract or in accordance with the rules of law. Personal non-proprietary rights of
authors (the right to name, the right to prohibit its use, the right to a pseudonym and the
integrity of the work) are closely related to the person, and therefore they are inalienable
(Article 438 CCU).

According to Art. 440 CCU proprietary rights of intellectual property to a computer
program is the right to use a work (right to publish, reproduction in any way and in any
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form, translation, processing, adaptation and other similar changes, inclusion in the con-
stituent part in collections, databases data, etc., sale, transfer to hire (lease), import of his
samples, samples of his translations, alterations, etc.), the exclusive right to authorize the
use of works by other persons and the right to prevent the misuse of the work, including
the prohibition of such using. These rights may be transferred to another person in whole
or in part under the terms and conditions stipulated by the agreement on the disposal of
intellectual property rights.

The main component of the essence of the program and the principles of its operation
is the availability of source code, it is he who has the greatest value. Knowing it, you can
improve and modify the program, as well as do reciprocal actions.

According to the Law “On Copyright and Related Rights”, the computer program is
protected only as a literary work, and methods of implementing the idea and functioning
are not protected: “<...> the legal protection extends only to the form of expression of
the work and does not apply to any ideas, theories, principles, methods, procedures, pro-
cesses, systems, methods, concepts, discoveries, even if they are expressed, described,
explained, illustrated in the work”. The legal regime for the protection of literary works
can only protect the following elements of a computer program: source code, algorithm,
music components, video files, characters and images used in computer programs. Very
often copyright is violated precisely on these structural elements of a computer program
or on the interface of the program. Thus, by changing, for example, the execution of the
program, but without changing its essence, you can get a completely new object of pro-
tection. Unlike a work of art, the text of which can be used independently, the code of the
computer program is worthless without the possibility of using it on a computer. Thus,
comparing a computer program with an artistic product is inappropriate.

It was decided to protect the program interface as an industrial design, thus prevent-
ing it from being repeated by competitors. But such protection is also not enough, as it
also does not apply to the protection of the concept of software.

The computer program functions not only with the source code, but also for the most
part due to a certain method, means, algorithm of actions that can be the object of indus-
trial property.

Today there is an interesting trend. As soon as a high-quality consumer product appears
on the market, it immediately runs the risk of being copied, both in full and in parts. As a
result the consumer, who was misled, is using scammer’s productions, and the copyrighter
once and forever is losing his client, who is dissatisfied with the faulty product.

In cases where it is important to protect the name of the program, its object code, and
not the concept contained in the algorithm, it is expedient to register it and obtain a copy-
right certificate. Such registration does not require significant time and financial costs.

The protection of software or any application with a sign for notification is practically
non-binding. The option of protection by technical means is not practical and applies
only locally.

The protection of computer software by industrial property is not as known as
copyright protection, and is used only in some countries. Improving the legal protec-
tion of computer technology was the first country interested in the rapidly expanding
sphere of innovative information technology. The list includes EU, US, China, Japan,
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etc. Among the developers of computer programs, increased concern about the level
of intellectual property protection needed to store and further develop innovative ac-
tivity in the computer industry. Realizing that the computer industry is an area where
significant financial resources can be created, a number of computer companies have
begun active activities in the development of computer programs. These companies
were interested in reliable protection of their products, because the creation of new
programs required the investment of significant resources of a competing computer
program using the idea of the existing. When conducting a qualification examination,
a patented non-application, but a system, with the condition that it is claimed together
with the hardware to be used. This is the opinion of not only the US, but also allows
software patents in Japan, China, the UK and other EU countries under such condi-
tions (Bazilevich, Ilin, 2010). Comparison of the security system of IT-technologies in
Ukraine and the USA is presented in Figure 1.

The advantage of patent protection for computer programs is the ability to protect
a particular algorithm embodied in a computer program from using it by others with-
out permission. Instead, copyright offers significantly narrower possibilities, protect-
ing only the “expression” of ideas and leaving the very idea of the program beyond
the bounds of protection.

It should be noted that after obtaining a product in the process of development, it
is expedient for IT manufacturers to understand which objects of intellectual property
have their new development (objects of industrial property rights or copyrights) and
in what quantity.

[ Software protection ]

— —
( Ukraine ] ( USA ]

\ 4 \
[ Copyright ] [ Copyright ] [ Right of patent ]

[ Source code ] en+1e Y
Algorithm ]
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( Patentable ’ t Non-patentable
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Fig. 1. Comparison of the security system of I'T-technologies
in Ukraine and the USA
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When selecting those or other objects it is important to remember that patent law
can protect the algorithm and concept of the program, and copyright is only a form of
expression of IT-technology. At the next step, you need to understand the purpose of
using the product developed — for your own use or for transferring rights under a license
agreement.

When setting up the accounting for rights to intellectual property objects, the value of
the assets of an enterprise increases, that is, there is added value, which results in the law
of value added tax, but this can be avoided legitimately if the employee of the enterprise
will create IT-technology on an initiative basis, and not for an official task, and then pass
it on to the enterprise under copyright or licensing agreements as an individual.

When assigning rights to an object of intellectual property rights in the authorized
capital on the rights of operational management, the owner of the object of intellectual
property right is entitled to delete the said objects that are not used, or those that are not
used for purpose. At the core of this strategy is the understanding of the main principle,
legal protection should bring greater advantage than the cost of acquiring rights.

Another option for protecting the rights to IT-technology, which is also aimed at mo-
nopolizing the right, is a commercial secret.

Commercial secrecy plays an important role in ensuring the competitiveness of goods
and services. Therefore, the right holder, of course, has the right to protect it from unlaw-
ful use. It should be borne in mind that undisclosed information may be subject to legal
protection as long as it retains its confidentiality. A more reliable way of protecting such
information may be the application of measures that guarantee the preservation of its
confidentiality, which in particular, may be protected by the contract (Tsybulov, 2003).

In this way, we can understand that copyright protection does not protect software
developers from encroachment on their IT-technology, but it contributes to a different
result — improving the image of the organization and getting a positive goodwill.

The most beneficial way to get a positive goodwill for developer organizations is to
allow them to freely use their IT-technology. This tool is not economically viable, but it
contributes to the marketing development of the reputation of the developer companies.

The choice of legal protection depends on the type of IT-technology and its cost.
According to the evaluation of the selected IT-technology, the graphical user interface,
it can be concluded that the development of these IT-technologies requires considerable
effort and a lot of financial resources. It becomes clear that copyright protection and free
use in this case will be totally disadvantageous for the company of IT developers, since
both options do not provide for an increase in capital and a steady profit.

The protection of the graphic touch interface with the provisions on commercial
secrets is also not entirely appropriate because the IT market and software, unlike
other technologies, are rapidly becoming obsolete and supplanted by new develop-
ments. In our view, the protection of IT-technology in the form of commercial secrecy
is appropriate when it concerns state security, military equipment, is the only one of
its kind, and so on.

Thus, by the exclusion method for the protection of the selected IT-technology, name-
ly the graphical user interface, the industrial property protection patent remains the most
advantageous way. The claimed graphical user interface is a software program without
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which a new tablet or smartphone will not be able to work correctly and perform all the
options embodied in the present invention. With this in mind, we can conclude that the
graphical user interface is patentable software, because it is new, has a tangible technical
result, is original and safe. It is advisable for the developer of this graphic user interface
to recommend in its management strategy, which includes a strategy of protection in the
formation of a portfolio to apply for a patent to the graphical user interface as a method.

3. Conclusions

After analyzing the legal basis of IT-technologies protection and the dynamics of its
development, identifying the trends of the global and national IT market, offering and
studying in detail the model of the strategy of protection of the rights of developers and
users of IT-technologies, we can highlight several recommendations aimed at improving
the situation of developers and users of IT-technologies in the economic space within
the bounds of fair competition: when developing a new IT-technology, the company-de-
veloper must first clearly classify the created object of IT-technology in order to isolate
the potentially protective elements of the IP; when patenting any object of intellectual
property created in the IT-industry it is advisable to take into account the experience of
other countries; in order to better assess IT-technology, it is necessary to analyze in detail
its patentable components.
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Y emammi npoananizoeano numanns 6ubOpy Npasosux IHCMPYMeHMIE 3aXucmy npae
Ha iHopMayitini RPOOYKMU 3ANENHCHO 810 MO0, 5K 60HU 0L BUKOPUCHOBYIOMbCS OISl
n00anbULOI 8U200U IO X BUKOPUCMAHHSA MA GUKTIOYAEMbCA MONCTUBICIb NOPYULEHHS NPAG
HeO00OPOCOBICHUX KOHKYDEHMIS.

Memoto cmammi € O00CHIONCEHHST MOJNCIUBOCHEl OXOPOHU NpPas Ha IHGopmayiini
MexHON02Il AK 00 €km IHMeNeKmyanbHOl IACHOCMI 3A0/18 YCYHEeHHsl PUSUKIE NOPYULEHHS
npae Ha yeti 00 ’ekm. /[na it docaenenHa HeoOXiOHO BUKOHAMU MAKE 3a80AHHSA. PO3IAHYMU
npoyecu 3anoicaHHs NPAGONOPYULEHHAM WO000 NPAsd IHMeLeKmyaibHOl 61ACHOCMI HA
06 ’exmu cpepu IT-mexnonoeiti 3¢ 0onomo2cor Jil04020 NPasogoco IHCMPYMEHmMapio,
NPOAHANi3y8amu  CKIAOHUKU  IHGOPMAYitiHUX ~ NPOOYKMIE i3 Memol  6USHAUEHHS
ONMUMANbHUX WIIAXI6 IX Npasosoi OXOpOHU, Haoamu aHai3 HeOOoNiKi8 OXOPOHU
NPOSPAMHUX NPOOYKMIE MINbKU 3d OONOMO20K ABMOPCLKO20 NPAsd; 00CHOUmMu 00C8i0
Kpain — npoGiOHUX 6UPOOHUKIE MAa KOPUCTY8Ai8 IHPOPMAYIiHUX MEeXHON02I Olisl OYIHKU
MOJACIUBOCHIT TI020 3ACMOCYBANHS 8 MEANCAX NPABOBO20 NOJIA YKPATHCLKO20 3AKOHO0ABCMEA.
Memoou: cucmemnuil i NOPIGHANLHU AHATI3.

Pesynomamu. Hadano eusnauenuss iH@OpMayiiHux mexHonoziu AK cneyu@iuHux
MexHono2il, AKI 0aiomv 3M02y 3a OONOMO20I0 EeNeKMPOHHO-OOUUCTIOBANLHUX MAUUH
Hakonuyyeamu, oopooiamu, 36epicamu ma nepedasamu 6y0b-Ky iHopmayiro, OmpumMaHy
i3 306HIWHBO20 cepedosuwia. IT-mexnonozii HesiOpUSHO No6’A3aHi i3 3aCMOCYBAHHAM
NPOZPAMHO-EXHIUHUX KOMNUAEKCI8, WO CKIAOAIOMbCs 3 NEePCOHANbHUX KOMN Iomepis,
MOOINbHUX meneoHi8, KOMYHIKamopie abo poboyux cmanyiil i3 HeoOXiOHUM HabOpom
nepugbepitinux npucmpois, 3abe3neyeHux HeoOXiOHUMU npocpamHumu 3acobamu. Taxi
00 ’€Kmu  MOMNCYMb OXOPOHAMUCA NAMEHMHUM Npaeom. Buoineni pexomenoayii uwooo
3anoOi2anHs pUUKamM npasonopyuiers yepes ioenmugpikayio cknaouuxie 1T-mexnonozitl
ma GU3HAYEHHS IX NAMeHMOCHPOMOACHOCII.

Bucnogxu. Y cmammi npoananizoeano numatHs wooo subopy npasosux iHCmpymenmis
0XOpoHU npaé Ha IHGopMayitini NPOOYKMU 3ANEeHCHO 6I0 Cnocoby ix nodambuio2o
BUKOPUCMAHHSA OJIsL OMPUMAHHS NOOANLUOT 8U200U BI0 IX GUKOPUCMAHHA MA YCYHEHHS
MONCTUBOCMI NOPYULEHHS. NPAs 13 OOKY He00OpOCcOoBiCHUX KOHKYypeHmis. Pexomendosano
poszensioamu IT-mexnonoeito Ak cKA1aOHUU 00 '€Km, Wo NOGUHEeH Mamu pi3HOOIYHY OXOPOHY
3a 00NOMO2010 A8MOPCLKO20 MA NAMEHMHO20 NPAs.

Oxopona agmopcoKum npasom He 3axuuyac po3pooOHUKIE NPOSPAMHO20 3abe3neyenis Gio
nocseanv Ha ix IT-mexnonoeito, npome 60HA CHAPUAE OOCACHEHHIO THULO20 Pe3VIbmamy —
NOKPAWEHHST IMIOJNCY OpeaHizayii ma OmpUMAaHHA NO3UMUBHO20 2Y0einy. /s oxopoHu
NPOSPAMHUX AN2OPUMMIE HAUDINbIUL 8ULIOHOI0 € OXOPOHA NAMEHMOM Ha cnocib. A oxopona
IT-mexnonoeii y uenaoi komepyitinoi maemMuuyi € OOPeuHor, KOMU B0HA CMIOCYEMbCSL
deporcasHoi be3neKu, 8iticbKo80i MEXHIKU, € YHIKAAbHOIO MOWO.

KirouoBi cioBa: indopmariiini TexHosorii, KOMII'IOTEpHI HpOrpaMu, 3aXHCT IIpas,
00’€KTH IHTEJIEKTYaJIbHOI BIIACHOCTI.
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VIIK 342.9

AAMIHICTPATUBHA BIANOBIJAJIbHICTb 3A MPOYAB HEMOBAT!
A0 Cyly B KOHTEKCTI CYHYACHOI 0O nPABOCYAAA

(3A MATEPIAJIOM NOCTAHOBU JIYLIbKOIO

MICbKPAMOHHOIO CYZly BOJIMHCbKOI OBJIACTI

BIAA 20 BEPECHH1 2018 P., CITPABA N2 161/11006/18)

Memoro nyonixayii € Haykosuil ananiz nocmanosu Jhyybko2o mMicbkpationno2o cyody Bonun-
cvkoi obnacmi 6i0 20 eepecnsi 2018 p. npo npumsienents 0cobu 00 adMiHicmpamueHoi 6iono-
gioanvrocmi 3a cm. 185-3 Kodexcy Ykpainu npo aominicmpamueHi npagonopyuleHus (nposie
Henosazu 00 cyoy).

Memo0onoziunorw ocHo80w NPedcmasienoe0 HAYKOB020 AHANIZY € CUCMeMHUL nioxio ma
cucmemMHUll aHAli3.

Pesynomamu. [Ipoananizosano ocobaueocmi 06 €KmusHoi cmopoHu maxkozo aominicmpa-
MUBHO2O NPABONOPYULEHHS, SIK NPOAE Henosazu 00 cyoy, 3p00IeHO HA20N0C HA 0008 A3KO0-
60MY OOMPUMAHHI cyOamu nio yac po3enady 3a3Haderoi kame2opii cnpae eumoe cm. cm. 6
ma 8 Kongenyii npo 3axucm npag atoo0unu i 0CHOBONONOANCHUX €80000. AKyenmosano ysazy
Ha NeBHUX 8a0ax CMPYKMYPHOi n0OY008u OUCHO3UYIL YacmUuHU Neputoi 3a3Ha4eHoi cmammi,
OYIHOUHOMY Ul CY6 €EKMUBHOMY XapaKmepi okpemux il enemenmis.

Oxpema yeaea 36epmacmucs Ha NUMAHHA U000 HeoOXiOHOCMI GMPYYAHHS 8 NPABa 0codU Ha
CAMOIHOUBIOYATLHICMb 8 ACNEKMI CYYACHO20 NPABOCYOOSL.

Bucnoeku. Jlosedeno, wjo uunne 3akoH00a8cmeo He MiCIums HOPMAMUGHUX NPUNUCIE 000
306HIUHBLO20 U2TAY 6i06i0Y6aUi6 CyOYy, HAAGHI NOKAIbHI NPABULA NOBEOIHKU 6 CYOaX Mda-
10Mb BUKTIOYHO PEKOMEHOAYIlIHUX Xapakmep, a ix nopyuleHHs He modice Oymu niocmagoio
01 npumsiHeHHst 0cio 00 6y0b-1K020 8UQY IOPUOUHHOT BIONOBIOAILHOCTI, Y MOMY YUCTE OO
aominicmpamuenoi 3a cm. 185-3 Kodexcy Ykpainu npo aominicmpamusHi npagonopyuleHHts.
IIpoananizoeano cyoosy npakmuxy cyoie CLLA 6 acnekmi 3anpononosanoi npobiemamuxu,
HABEOeHO KOHKPEMHI NPUKIAOU.

Kur040Bi cy10Ba: HeroBara Jio Cy/y, paBuiia IIOBEIHKY B CY/Ii, 30BHIIIHIA BUIIIS, IPEC-KOI.
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Iposaooicennss Ne 3/161/2660/18

IHOCTAHOBA
IMEHEM YKPAIHH

M. Jhyvk 20 gepecus 2018 poxy
Jhyyvrutl micokpationnutl cyo Bonuncokoi oonacmi 6 ckaadi:
2ono8yruoeo cyoodi Kosmynenka B.B.,
3a yuacmro cekpemaps cy0osoeo 3acioanus Llaprox H.M.,
npasonopyuwnuxa OCOBA 1,

PO32NAHYBUIU Y BIOKPUMOMY CYOOBOMY 3ACIOAHHI 8 3aili
cyoy m. Jlyyok cnpasy Ne 161/11006/18 npo euunenns
OCOBA_1, IHOOPMALIA 1, mewxanyem AHPECA I,
npayrwrwuum y T30B «/len [locmy, epomaoanunom Yxpainu,
II1H Hegioomutl, aOMIHICMPAMUEHO20 NPABONOPYUIEHHS, Ne-
peobauenoeo u. 1 cm. 185-3 KVnAll,

BCTAHOBHUB:

12 nunusn 2018 poky cyoosum posnopsionuxom Jlyyvrkozco
MicbKkpauionHo2o c¢ydy Bonuncvkoi obnacmi 6yno cxiadeno
mamepianu npo euunenus OCOBA_1 aominicmpamusHozo
npaeonopyuierus, nepedbauerozo u. 1 cm. 185-3 KVnAll.

YV cyooseomy 3acioanni OCOBA_1 ceorw 6uny y @uuHen-
HI QOMIHICIMPAMuGHO20 NPABONOPYULeHHs, Nepeddaueno2o
u. [ cm. 185-3 KYnAll, eusnas ma nosicnue, wo 12 nunmus
2018 poxy 3’s6uscst 00 cyoy 8 WOpmax, momy o 6i0npocus-
¢ 3 pobomu i He Gcmue nepesoAHYMUC.

3acnyxaswu noacHenms npagonopyuwiHuxa, O00CriousuwU
RUCLMOGI Mamepianu cnpasu, cy0 HPUXoOUms 00 GUCHOBKY
npo euznanns OCODBA 1 eunnum y 6uuHeHHi aominicmpa-
MUBHO20 Npasonopyuients, nepeddbavenozo u. 1 cm. 185-3
KVnAIl i niooamu 11020 aOMiHICMpamueHoOMy CMSIZHEHHIO Y
6UenA0I AOMIHICMPAMUEHO20 Wimpagy 8 posmipi n’amoecs-
MU HeONnOOAMKOBY8AHUX MIHIMYMI8 00X00i8 SPOMAOSH, WO 6
epusHesomy ekgiganenmi cmanosums 850,00 cpusens, 3 Ha-
CMynHUX niocmas.

Bionosiono 0o u. 1 cm. 185-3 KYnAIl nenosaza 0o cyoy, wo
BUPA3UNACD Y 3MICHOMY YXUIEHHI 8I0 6KU 8 CYO Ci0Ka, nomep-
ninoeo, no3usayd, 8ionosioaua abo 6 HeniOKOPEHHI 3A3HAYEHUX
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0cib ma iHWUX 2POMAOSIH PO3NOPSIONCEHHIO 201I08VIOH020 YU 8 NOPYUIEHHI NOPSOKY Hi0 Yac
€y008020 3ACIOAHHS, 4 MAK CamO GUUHEHHS OYOb-KuM Oitl, Ki ceI0uamb npo s6Hy 3Heaey 00
cy0y abo 6CmMaHo81eHUx y cy0i npasuil, macHyms 3a c00010 HAKIA0eHHA wmpagy 6i0 n’am-
Oecsimu 00 cma n’smoecsmu HeONOOAMKOBYBAHUX MIHIMYMIE 00X00I8 SPOMAOSIH.

Cyodom npu po3enadi cnpasu 6cmarno8ieHo ma niomeepoiCcyemucsa RUCbMOBUMU Md-
mepianamu cnpasu, wio 12 nunus 2018 poxy o 14.15 200. OCOBA_1 3’s6uscs Ha 6uUKauK
00 Jlyyvrozo micokpaiionnozo cyoy Boruncvroi obnacmi, wo 3a adpecoro micmo JIyyvk,
synuysi Kousikina, 3, oosienenutl y wopmu 008HCUHOI0 00 KONIHA, YUM 64UHUS Oii, SIKi
cg8i0uams npo A6Hy 3Hesazy 00 cyoy ma ecmanosieHux y cyoi npagun. Ceoimu Hagmuc-
Humu npomunpasrumu Oismu OCOBA_1 eyunus aominicmpamueHe npasonopyulents,
nepeobauene u. 1 cm. 185-3 KYnAll

Kepyrouuco u. 1 cm. 185-3 KVnAll, apaxosyrouu xapakxmep 84uHeH020 Npagonopy-
wienHs1, 0coby nPagoOnoOPYUHUKA, CIMYRINb 1020 GUHU, 0OCMABUNLU, W0 NOM AKWLYIOMb Ma
06msaNCYIOMb 8I0N0BIOATLHICTY,

IIOCTAHOBHB:

OCOFBA_1, IHDOPMALIA 1, mewxanys AHJPECA_1, npayiowyozo y T30B «/len
Hocmy, epomaoanuna Yipainu, ITTH nesioomuil, eusHamu GUHHUM Y BYUHEHHI AOMi-
HiCMpamueHo2o npasonopyuients, nepeddoavernozo 4. 1 cm. 185-3 KYnAlIl, i niooamu
11020 AOMIHICIPAMUBHOMY CMACHEHHIO Y 8U2NIA0I AOMIHICMPAMUBHO20 WmMpPAdy 6 po3-
Mipi n’amoecsamu HeonoOdamKO8YE8AHUX MIHIMYMIB 00X00i8 2POMAOSH, WO 8 CPUBHEBOMY
exgiganenmi cmanosums 850,00 epugens.

Cmsacnymu 3 OCOBA_1, IHOOPMALIA 1, mewranys AJJPECA I, npayiorwuozo
y T30B «len Ilocmy, epomaoanuna Yxpainu, IITH negioomuil, Ha Kopucme 0epircasu
(ompumyeau kowmis: I'VK y micmi Kuegi/m. Kuie/22030106, koo €/[PIIOY: 37993783,
banx ompumyeaua: Kaszuaueiicmeo Yxpainu (EAII); ko0 baunky ompumysaua: 899998,
paxynox ompumysaua 31211256026001) cyoosuii 36ip y cymi 352,40 epugens.

Ilocmanosa modce 6ymu ockapicena 8 aneiayiiHomy nopaoky 00 Anenayilinozo
¢yoy Bonuncwkoi obnacmi.

Ckapey na nocmanogy npo adMinicmpamugne npagonopyuLents moxice Oymu nooaHo
npoms2om oecimu OHi6 i3 OHs GUHECEHHS NOCMAHOSU.

Cyoos: B.B. Kogmynenko

AHani3 cynoBoro pimeHHs. OCTaHHIM 4acOM NUTAaHHS HNPUTATHEHHs 0Ci0 10 aj-
MIHICTPaTHBHOI BiJIIOBIJATBHOCTI 3a MPOSIB HEMOBArK JI0 Cyl1y HaOyBatOTh OCOOIUBOTO
3Ha4yeHHs. [lomupenuii mpaBoBUi HIrlII3M, HEXTYBaHHS YYaCHHUKIB CYIOBOTO IMPOIECY
BCT@HOBJICHUMH HOpMaMH TOBEIIHKH, BiBepTa 3HeBara 10 IpaBoOCyAs — yce Iie Bax-
TUBI (aKTOpH, SIKi BIUIMBAIOTH HA PIBEHb MPABOTIOPSIKY B 3aJli CYJIOBOTO 3aCiIaHHsI.

OpnHak, He3BaKalOUM HA CYTTEBI HaMaraHHs 3aKOHOAABI MOJINIIUTH CHUTYaIil0
yepes 3anpoBaPKEHHS aIMIHICTPAaTHBHOT BIAMOBINAILHOCTI 3a MEBHI [ii, 0 MOBHUHHI
PO3ILIHIOBATHCSA SIK IPOSIB HETIOBATH 70 CyAy, BU3HAYCHHSI KOHKPETHHX Aii 0cib, sKi cTa-
HOBJIATH 00’€KTUBHY CTOPOHY IIOTO IPABOMOPYIIEHHS, IPU3BOIUTE JO MEBHUX TPYA-
HOIIIB y TIPaBO3aCTOCYBaHHI Ta, SIK HACTIJIOK, TATHE 32 COO0I0 BUHECEHHS CyIaMH OK-
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pPEeMHX MUCKYCIHHX MOCTAHOB y CIpaBax PO aaMiHICTPATUBHI MPaBOMOPYIICHHS 3a
cT. 185-3 Konexcy Ykpainu npo aaMmiHicTpaTuBHI paBonopymeHHs (nani — KYnAIl).

[IpencraBnena mns aHamizy noctaHoBa JIymbkoro MichkkpaiioHHoro cymy BonwmH-
cpKoi obnacti Bix 20 BepecHs 2018 p. sickpaBo IEMOHCTPY€E iCHYBaHHS B CYAIIBCHKHX
KOJIaX MEeBHOI XMOHOI MO3UMI{ 110710 PO3yMiHHS 00’ €KTHBHOI CTOPOHU MPOSIBY HEIIOBaru
JI0 CyAy Ta MOMHIIKOBOI kBamidikanii aiit ocid (ITocranosa Jlynbkoro MicbkpailOHHOTO
cyny, 2018).

Tak, BianoBigHO 10 qucnosuilii cT. 185-3 KYIAII 06’ €eKTHBHOO CTOPOHOIO 3a3HaYe-
HOTO MPaBOIOPYIICHHS €:

— 3JICHe YXWJICHHS BiJ sIBKM B CYJ CBiJIKa, TOTEPIIJIOTO, MMO3WBaJya, BilMOBiIaya,
eKCIIepTa, TepeKiiaiada;

— HemiJKOpeHHA 0ci0 (TpoMajisiH) pO3MOPSIKEHHSIM TOJIOBYHOYOTI0;

— TOpyLIeHHS 0ocobaMu (TpoMasTHAMK) TOPSIKY IiJ] 4ac CyJ0BOTO 3aCiJaHHS;

— BUMHEHHS A1, SKi CBiYaTh PO SIBHY 3HEBAry J10 Cyay ad0 BCTAHOBJIEHUX Y CYAl
MIPaBUIT;

— HEBUKOHAHHS MOPYYHTENIEM 3000B’s3aHb, MOKIAJECHUX CYIOM I Yac IpoBa-
JDKCHHS B CTIPaBax 3a aJIMiHICTPaTHBHUMH ITO30BaMH 3 IPUBOAY 3aTPUMAaHHS Ta BUABO-
peHHst iHo3eMiliB Ta 0cib 6e3 rpoMaasiacTBa (Komeke Ykpainu mpo aaMiHiCTpaTHBHI Tpa-
BomopyuieHHs, 1984).

Y CBOIO 4epry Kareropist «3jicCHe YXWJICHHS» MMOBHHHA TPAKTYBaTUCS SIK MOBTOPHE,
0e3 MOBaKHUX NPUYMH He3 sBJIEHHS 0COOM 3a BUKIMKOM 10 cyay. KirodoBe 3Ha4eHHS
IUTSL pO3YMIHHS 3JTICHOTO YXWJICHHS MaTWMe He JIMIIEC HEOTHOPA3OBICTh TaKUX IiH, a i
(bakxT HaJICKHOTO ITOB1IOMIICHHS 0COOM PO HEOOX1HICTH il IBKH JIO CYJJOBOTO 3aCiJaHHSI.
HenoonuHoki BUMaku, KOIM 0co0Y, sKa HaJIE)KHUM YMHOM He Oyiia TOBiJJOMIJICHA IPO
IPOBE/ICHHS CYIOBOTO 3aCiJaHHs, IPUTATYIOTH JI0 aIMiHICTPaTUBHOI BiIIOBIJAIBHOCTI.

Kpim Toro, BapTo HAroJIOCUTH Ha TOMY, IO Cy0’€KTOM aAMiHICTPaTUBHOI BiAIMOBi-
JAJIBHOCTI 3a 3J1iCHE YXWIJIEHHS BiJ] IBKH JI0 CY[ly MOXKYTh OyTH BHKIIIOYHO OCOOH, Ha3-
BaHi B aucno3umii 4. 4. 1 Ta 3 ct. 185-3 KYnAIl, a came: CBiJIOK, MOTEPITiIHA, TO3MBAY,
BIJIMOB1J1a4, eKCIepT, epekianad. He € cy0’ekTaMu BiIIOBIATBHOCTI B IbOMY pa3i Taki
YYaCHUKHU CYJIOBOTO IpOIIECy, K 0c00a, sika MPUTATYETHCS 10 BiANOBITAIBHOCTI (I10-
PYIIHUK), 3aKOHHHH NPEICTaBHUK, CIELIANICT, 3aXUCHHUK TOIIO.

BinnmosinHo m0 monmoxeHp 4. 3 ct. 198 Konekcy aaMiHICTpaTHBHOTO CyJIOYHMHCTBA
VYkpainu (nani — KACY) yuacHUKH CyIOBOTO NPOIIECY, a TAKOXK iHII 0coOU, MPUCYTHI
B 3aJ1i CyZI0BOTO 3aciflaHHs, 3000B’sA3aHi 6e33anepeuHo BUKOHYBATH PO3MOPSIXKEHHS TO-
nopytoyoro (Komekc amminicTpatuBHOTO cynounHcTBa Ykpainu, 2005). YV cBoro uepry
HEM1IKOPEHHS 0Ci0 pO3MOPSIKEHHSM TOJIOBYIOUOT0 Ma€ Miclle y BUTIAIKaX iITHOPYBaHHS
ocobamH, SIKi IPUCYTHI B 3aJ1i CYTOBOTO 3aCiIaHHs, BUMOT TOJIOBYFOYOTO CYIII.

Sk mopymeHHs ocobaMu, SKi MPUCYTHI B 3ali, MOPSAAKY IiJ Yac CYyIOBOTO 3aci-
JIAHHS BapTO PO3MNIAAATH [ii y4aCHHUKIB IpOIlECy, SIKi CylepedaTs BCTAaHOBJICHUM IIpa-
BUJIAM TIOBEJIHKHM B XOJi po3IIsAy crpaBH. Tak, HampuKiIaj, BiANOBITHO A0 MPHUIIKCIB
4. 1 ct. 198 KACY oco0u, npucyTHI B 3aJ1i CyJOBOTO 3aCiIaHHS, HOBUHHI BCTAaTH, KOJIH
BXOJUTH 1 BUXOIUTH CYA, il 9ac 3aCIyXOBYBaHHS PILICHHS Cyy, i/ 9ac 3BEpHEHHS 110
CyIy Ta OIWH JI0 OIHOTO, KOJIH AIOTh MOSCHEHHS, TOKa3aHH:;, BUCHOBKH, KOHCYIbTAIii
tomo (Komekc anmMiHicTpaTHBHOTO cynounHCTBa YKpainu, 2005).
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[lepenanHs ronoByr04OMy MOKYMEHTIB Ta IHIIMX MarepiaiiB yYaCHUKAMHU CIpPaBU
3MIACHIOETHCS BUKITFOUHO Yepe3 CYI0OBOTo po3nopsaHuka (4. 5 ct. 198 KACY).

[Momupenumu misMu 0cCi0, sKi TTOBUHHI KBaTi(iKyBaTHCS SIK TIOPYIICHHS MOPSAAKY
MiJ] 9ac CyJIOBOTO 3acilaHHs, BAPTO BBaXKATH MepeOMBaHHS MPOMOBH 1HIIIOTO YYaCHHKA,
PETUTIKY Ta KOMEHTapi MiJ] 9ac IPOMOBH IHIIIOTO yYaCHUKA, BUKPUKYBAHHS, HETIPUCTOMHI
JKECTH, CBUCT TOLIO.

Ha name nepekoHaHHs, MPOOJIEMHHM JUIs MPABO3aCTOCYBAHHS € BHKOPUCTAHHS B
KoHCTpYKIi u. 1 cT. 185-3 KYnAII nedininii «sBHA 3HEBara J10 cyny a00 BCTAHOBJICHUX
Y Cyai IPaBHI». 3T1THO 3 JIOTIKOKO 3aKOHOTBOPIISI HEOOX1HO YiTKO PO3PI3HATH KaTeropii
«3HEBAra JIo Cymy» Ta «sIBHA 3HEBara 10 CyAy», IO 3 IO3UIii BiZICyTHOCTI IOpUANIHOTO
TIyMadeHHS I[UX TEPMiHIB IIPU3BOIUTH O OIIHOYHOTO Cy0’ €KTHBHOTO CIPHHHSATTS I'O-
JIOBYIOUUM 3MICTy IIPOTUIPABHUX Jiif 0ci0, BIJIMBAE HA MPaBIWIBHY KBamidikariito mpa-
BOIIOPYILEHHS, €HICTh MPaBO3aCTOCOBHOT MPAKTHKH.

Cam cynas Bupilny, IO caMe O3HA4Ya€e CIOBOCIONYYEHHS «sIBHA 3HEBara» Ta sKi il
MiMaga0Th i e BU3HAYCHHS, IPU [IbOMY BiH BHXOIUTH 13 Cy0’€KTHBHOT OLIIHKH CH-
tyanii (Komomoenp, Kamanauk, 2013).

Bonnoyac HeoOXiTHO po3iOpaTUCs 3 1HIIOK KAaTETOpPi€lo, IO 3aCTOCOBYEThCS B KOH-
ctpykuii 4. 1 c1. 185-3 KYnAII, — «BcTaHOBJICHI B CYJIi TIPaBUIay.

CriogyaTKy BapTO HarojOCHUTH Ha TOMY, IO HA CHOTOAHI BiACYTHill €auHUI HOpMa-
TUBHO-TIPABOBHI aKT, SIKM{ BCTAHOBIIIOBAB O Ta 3aKpIILIFOBaB OU MPaBUIIa MOBEIIHKH
MPUCYTHIX OCI0, y TOMY YMCIIi yYaCHHKIB MpoLecy, i Yac po3NIsAAy CHpaBU B CyIO-
BOMYy 3acimanHi. OkpeMi 000B’SI3KH yYaCHHKIB HOPMATHBHO 30CEPEIKCHI B MPUITHCAX
polecyalbHUX KouekciB (Hampukian, cT. 198 KACY, cr. 216 lluBineHOTO mporecy-
aJBHOTO KOJIEKCY YKpaiHu, cT. 329 KpuMiHAIBHOTO MPOIECyaabHOTO KOJEKCY YKpaiHH,
cT. 200 Tocronapchbkoro mpoIecyaibHOTO KOICKCY YKpaiHu).

VY meskux cygax NPUAHSTI BIACHI MpaBWiIa MOBEIIHKH TPOMAJSH, IO 3aTBEPAXKEHI
TOJIOBaMH 3raJlaHUX CyAiB (HaIpUKIIaJ, MpaBuiia MOBEIIHKU IpoMajsH (BiABilyBaviB)
y oyxisii Kpamaropchkoro Mickkoro cymy JloHeIpKoi 0051acTi, 3aTBEp/HKEHI HAKa30M
roioBu Kpamartopcbkoro Mickkoro cymy Jlonenpkoi obOmacti Bim 29 rpymus 2017 p.
Ne 204-8 (CymoBo-topuaudHa razera, 2017)). OqHak BapTO 3ayBaXKHTH, IO 3a3HAYCHI
MpaBHJIa MAFOTh BUKJIFOYHO PEKOMEHJIOBaHUI XapakTep, 10 BUKIFOYAE HACTAHHS Oy/Ib-
SKOT FOPUAMYHOI BiJITIOBIJAIEHOCTI 32 iX MOPYIIIEHHS.

BifncyTHICTh € AMHUX IS BCiX HOPMATHBHO BH3HAUCHHX MPABKJI TOBEIHKH IPOMAJITH
y Cylli, TOOTO 3aKpIIUIEHUX HOPMAaTUBHO-IIPABOBUM aKTOM (@ roJIoBa Cy[y He € cy0’eKTOM
MPaBOTBOPYOCTI), HE Ja€ MOXKITUBOCTI BBAYKATH 1X CITIOCOOOM MOPYIICHHS BCTAHOBICHUX
y Cyai TpaBuI, IO € MiJCTaBOI JUIS 3aCTOCYBaHHS 3aXOJIiB MPOIECYabHOIO MPUMYCY
(Komapos, 2016).

3a3HaueHa MpaBoBa MPOTAIMHA € JI€BUM TPUTEPOM IHIMBIIYaIbHOTO MIAXOLy A0
BUDIIICHHS CUTYyalii Ta CHOHyKae (a00 HaBiTh MPOBOKYE) TOJIOBYIOUOTO BCTAHOBUTHU
BJIACHI MpaBWJIa MOBENIHKHU IIiJl Yac po3misiay cnpaBu. [0noBytounid caMOCTIHHO, Kpi3b
Cy0’€KTUBHY MPHU3MY PO3YMIHHS IPABKII TIOBEIHKH BCTAHOBIIIOE MIEBHI 000B’s13KH i 00-
MEKEHHSI CTOCOBHO TOBEIIHKH MPHUCYTHIX Y 3aJ1i CyJ0BOrO 3acilaHHs, KEPYIOUUCh 1H-
JUBIAyaIbHAM CIIPUHHATTAM PEATbHOCTI, MEX JOITyCTUMOT MTOBEIIHKH Ta 30BHIIITHEOTO
BHUTJISIITY TOIIO.
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Y KOXHOrO CyJ/i B IEBHOMY 3aciJaHHI BOHM HEPIAKO pi3HATHCS. MOXIMBO, BiJ Ha-
CTPOIO TOJIOBYIOYOT0 a00 HOro caMOIOYyTTS OJHI i Ti %K BHMOTH JIO IPUCYTHIX HEPIKO
BiZIpi3HAIOTHCS. HiwoTo CIiIBHOTO 3 HOpMaMH TpaBa Taki IMpaBuiia He MaloTh.

beszanepeunum € Toil (akT, 110 KOXKHWIA CyIJsl BU3HAYAa€ Ta BCTAHOBJIIOE BJIACHI
«TpaBUIIay MPOBENCHHS CYIOBOTO 3aCiIJaHHsl, SIKi HE 3aBX/IU 30iraroThCsl 3 MOBEIIHKOBH-
MU IMIIepaTUBaMH, 3aKpiIUICHUMH B IIpolnecyanbHux HopMmax (bparens, 2016).

IoBepratounch 10 aHadi3y MPEICTABICHOTO CYAOBOIO pillleHHs, HEOOXiTHO 3a3Ha-
yutH, o OCOBA 1 6ys10 NpUTATHYTO 0 aIMIHICTPATHBHOI BiMOBIIaIBLHOCTI came 3a
te, mo «12 mumas 2018 poky o 14.15 ron. OCOBA 1 3’ssBuBcs Ha BUKIUK A0 JIyibkoro
MickKpaiioHHOTO cymy BonmHchkoi 06macTi, o 3a aapecoro micto Jlyipk, By Ko-
HSIKiHA, 3, OJIATHEHUH Y MOPTH JTOBXHWHOIO JI0 KOJIIHA, YUM BYUHUB JIii, SIKi CBIT4aTh PO
SIBHY 3HEBary JI0 Cyly Ta BCTAaHOBJICHUX y cyai mpaBui. CBOIMH HaBMHUCHHUMH TPOTH-
npaBHuMH AisMua OCOBA 1 BUMHMB aMiHiCTpaTUBHE NIPABONOPYLICHHS, Iiepe0aucHe
4. 1 ct. 185-3 KYnAID» (IToctanosa Jlyupkoro micbkpaitonnoro cyny, 2018).

Ha nymky cymy, 3a3na4eHi il 0COOH CBiT9aTh IPO SIBHY 3HEBATY JI0 CYILY Ta BCTAHOBJICHUX
y cymi npaBwt. HeoOXiiHO 3ayBaXKHTH, 1110 HABEICHA MPaBOBa ITO3HIIIS CYIUII € HETTOOTHHOKOFO.
Omrsizt cynoBoi MPaKTHKH 32 JOMOMOTOIO TaHUX CIMHOTO JEp:KaBHOTO PEECTPY CYHOBHX pi-
[IeHb CBITYMTH MPO MONIMPEHHS aHAIOTTYHOTO TiIXOY JI0 OIIIHKH 30BHIIITHEOTO BUIJISTY OCO-
0u (yuacHHKa CyOBOTO 3aCiflaHHs) Kpi3k MpU3My KBautidikarii aii 3a 4. 1 ct. 185-3 KYnAIL

Mu kaTeropuyHO He 3rofHi 3 (JOpMyBaHHSIM HaBelIeHOi CyI0BOi MPAKTHUKH, BBAXKAE-
Mo i XOHOIO Ta TaKolo, 10 HE BiAMNOBiAae BUMOraM Cy4acHOTO MPaBOCYAIS.

CrmovaTKy BapTO 3a3HAYUTH, IO IIPABO 0COOH Ha CBOOOIY BHOOPY CBOTO 30BHIIITHBO-
TO BUDJIAY € CKJIaJJ0BOIO YaCTHHOIO MPaBa Ha IHIMBIIyaIbHY CBOOOLY, SIKE OXOILTIOETh-
CsI MOHATTAM IIPUBATHOTO KHUTTA.

30BHIIIHIM BUIIA] BKIIOYAE TIEBHY CYKYIHICTh €JIEMEHTIB: HE JIUIIE OfAT, a i 3a-
4icKy, KOJIp BOJIOCCS, MaKisK, HasIBHICTh TaTyIOBaHb, TEMOP ToJIOCY, iHTOHAIII0, MOBY
oco0u, ii pyxu, 3araxu Toulo.

[IpaBo Ha moBary 10 IPUBATHOTO JKUTTS 0COOH OXOpOHsieThes CT. § KoHBeHii mpo
3aXHCT TpaB JIOIUHH i OCHOBOMOJIOKHHUX CBOOO, BIMOBIIHO 0 SIKOT OpPTaHU JepiKaB-
HOI BIIaJI HE MOXYTh BTPYYaTHCS B 3IIHCHEHHS [HOTO IIPaBa, 32 BUHSATKOM BHIIQJIKiB,
KOJIM BTPYYaHHS 3[iHICHIOETHCS 3TIHO 13 3aKOHOM Ta € HEOOXI1THIM y JEMOKPaTHIHOMY
CYCIIJIBCTBI B iHTEpecax HalliOHAJIbHOI i TpoMajaCchKoi Oe3MeKH UM €KOHOMIYHOIO JI0-
O6po0OyTy KpaiHu, Ui 3alI00IraHHS 3aBOPYILICHHSAM YH 3JI04MHAM, AT 3aXHUCTY 340pOB s
yi Mopaii abo i 3axXucTy mpaB i cBoOox iHmmx ocid (KoHBeHwis mpo 3aXxucT npas
JIIOMIMHY 1 OCHOBOTIONIOXKHUX ¢B0OO, 1950).

[Nocrae cnpaBemyBe TUTaHHS: YU OYII0 3a3HaYEHE BTPYUYaHHS 3 OOKY CyIy B IIpHUBATHE
JKUTTS OCOOM 3aKOHHMM Ta YU OyJI0 BOHO HEOOX1IHUM Y JIEMOKPATUIHOMY CYCIUTBCTBI?

VY cydacHOMYy CBIiTi IpaBo 0coOM Ha 1HIWBITyaNbHICTh € KII040BUM. PO3BHTOK 0cO-
OUCTOCTI HEPO3PHUBHO IOB’S3aHUH 13 PO3BUTKOM IHAWBIAYaTBHOCTI ocobH, ii camo-
CHPUAHATTAM Y cOLliyMi Ta camopeadizaniero. CKIIaZ0BOK YaCTUHOO 1HAMUBIyadbHOCTI
€ 30BHIIIHIA BUDIIAA 0COOH, 110 (HOPMYETHCS 3aBISIKH 0araTbOM YAHHUKAM. Y Cy4acHO-
MY CBITI Oy/Ib-SIKy perIaMEHTAIlIF0 30BHIIIHBOTO BUIIISAy HEOOXITHO CIIpUHAMATH 3 T10-
3miii gerymanizamnii. [IpuMycoBa 3MiHa 30BHIITHOCTI KBATI(IKYETHCS K MOCATAHHS Ha
cBobony mroauau (Illebanosa, 2017).
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OpHak y AesKUX BUIAIKaX Taka periaMeHTallis € ITKOM nopedHor. Hampuknarn,
JUTSE OKPEMHUX KaTeropiil JepaBHHUX CIY»KOOBIIIB, NPAIliBHUKIB OpTaHiB MiCIIEBOTO Ca-
MOBPSITyBaHHS IIUJTKOM BUIIPABIaHUM € 3apOBaHKEHHS (OPMEHOTO OJsTy (CyIIi, To-
JIeHChKi, TPOKypOpH, JiKapi TOUIO), OKPEMUX €JIEMEHTIB Apec-Komy (KOJip i CTHIb
OJISITY, KPaBaTKH, B3yTTs), Y TOMY YHCJIi BUMOT JI0 BUKOPHCTaHHS KOCMETHKH, IPUKPAC,
MaHIKIOpY TOLIO.

Taxkum yuHOM, cBOOO/Ia BUOOPY OJSTY OXOILUIIOETHCA MPABOM 0COOU HA CaMOIHMBI-
IYAIBHICTD Ta € CKJIaJHUKOM IIpaBa Ha IPUBATHE KUTTA.

CTOCOBHO X 3aKOHHOCTI BTPYYaHHS B II€ TIPAaBO B aCIEKTi PIillICHHS Cymy, IO PO3-
[ISIA€THCSI, HEOOXiTHO BKOTPE MiAKPECIUTH, IO OyIb-SIKHX 3aKOHOAABYO 3aKPITUICHUX
iMIepaTHBIB MIOI0 30BHINIHFOTO BHIVIIAY OCI0 — yJacCHHUKIB MPOBAKEHHS, TPOMAIISIH,
SK1 IPUCYTHI B 3aJIi CYIOBOTO 3acijaHHs (OKpiM CYIIIB i MpaliBHHUKIB Cy/Ay), HE iICHYE.
[MpuitHATI OKPEeMUMH CyAaMU JOKAJIbHI MpaBUia MOBEIIHKH TPOMAJSIH Y Cylax He Ma-
I0Th 00OB’SI3KOBOTO XapaKTepy Ul BAKOHAHHS IPOMAITHAMH, & MAIOTh BUKIIIOUHO PEKO-
MEHIAIAHY (QYHKIIIO.

TakuM YMHOM, KOHCTaTyEMO BiJICYTHICTh 3aKOHHHX TTIJICTaB IS BTPYYaHHS B IPaBO OCO-
01 Ha cBOOO Ty 30BHINITHLOTO BUTIISY Ta CBOOOTY BUOOPY OJISTY ITiJT Yac BiJBITyBaHHS CY/IY.

ITix gac KOMEHTYBaHHS IPEICTABICHOTO JUISl aHAII3y CYJJOBOTO PillICHHS B KOHTEKCTI
HEOOXiJHOCTI BTPy4aHHs B IPaBO OCOOM B JIEMOKPATHYHOMY CYCIIJIBCTBI BapTO Iif-
KPECIIUTH, L0 MPUMILIEHHS Cydy SBIsE COOOK OCOONMBY «TEPUTOPIO» 3AIHCHEHHS
MpaBOCYNJIs, Miclie peastizalii JepKaBHO1 BIad, TOMY LJIKOM JOPEYHUMH € JOAATKOBI
BHMOTH III0JI0 30BHINTHBOTO BUIIISAAY OC10, sIKI MPHUCYTHI i 9yac po3nsaay crpasu. [To-
PAIOK 3IIHCHEHHS TIPABOCY/IS XapaKTePU3Y€EThCS 0COOIMBOIO BAXKIIMBICTIO B IEMOKpa-
THYHOMY CyCIiNbCTBI. [IepioueproBum akTopoM Mae CTaTy KpUTEPil TOBIPH CyCITih-
CTBa JI0 CYJOBOI 1HCTUTYIIii, OAHUM i3 KIIFOYOBUX MOMEHTIB SIKOi € 30BHIIIHIA BUTIIS
il mpeAcTaBHUKIB — Cy[JiB Ta MpauiBHUKIB cyqy. CaMe i3 Ii€f0 METOI0 3aKOHO/ABEIlb
MOKJIaZIa€ Ha OCTAaHHIX J0JAaTKOBI BUMOTH LIOAO iX BiAIOBITHOTO 30BHIIIHHOTO BUIIISLY
(30kpemMa, y Konekci eTrku cyiiB Ta [IpaBuiax moBeAiHKH NPaI[iBHUKIB allapaTy Cy/iB).

[Tix wac po3msmy MUTaHHS HAJIEKHOTO APEC-KOAY iHIINX yYaCHUKIB MPOLECY Ta 3a-
raJIoM BiJIBiIyBauiB cyay He0OXiTHO 3a3HAYHUTH, III0 BOHO NiepeOyBa€ B IUTOIIMHI MTOCTIH-
HOI IUCKYCii Ta HE XapaKTePU3YETHCS €HICTIO MOTIISIB.

3 MeTOI0 MOIIYKY BiJIOBIHOTO KOHCEHCYCY MIX PI3HHMH NO3MISMH IPOIOHYEMO
3BEPHYTH yBary Ha cyJoBy npakTuky cyaiB CILIA. Tak, cBoro yacy rapsiaoro o0roBopeHHs
HaOyrna cripaBa cy/yii XoJnti XoneHOeK, 110 CTOCYBaacs MPUTATHEHHS JI0 BiIMOBIJAIbHOCTI
3a TIPOSIB HETIOBAry JI0 cyay ajBokara besepii BibsaMc, sika mpoxomuiia Kype XiMioTepartii
Ta BIZIMOBHJIACS 3HSTH CBill KalleJItoX IiJI yac CyIOBOTrO 3aciianHs. B iHImiil cripaBi aaBo-
kara JIi BpaiiT Gy10 MPUTATHYTO J0 BiJIOBIAILHOCTI 3a MOSBY B CYJJOBOMY 3aciiaHHi B
moptax. Cymas Erty Mannin 3 OkpysxHoro cyny Janacca, mrar Texac, He B3SB JI0 yBaru
JIOBOJIY a[JBOKATA IIPO Te€, 1[0 BiH HEIIOJABHO MEPEHIC Oneparlito Ha KOJiHi, a TOMY HOCIHHS
OpIOK BUKJIMKAE B HHOTO MeBHI He3py4yHocTi (FOpuauunuii naimkect, 2014).

J1J1s1 MOBHOTH HAIIIOTO aHAi3y HEOOXiTHO 3BEPHYTH YBary Ha CyA0BY IPAKTHKY IIOJ0
Cy0’€KTHBHOI OIIIHKY B MEBHUX CUTYALIAX JO3BOJICHHOTO 30BHIITHHOTO BUTIIAY OCOOM.
Tak, Hanmpukitaz, cripasa «Hodge v. Lynd» 2000 p. crocyBaiiacsi 3aTpuMaHHs MOJIICH-
CHKMMH MOJIOJIOTO YOJIOBiKa 32 HOCIHHS OeHcOoNKH Ko3upKoM Hazaj. Ha nqymky mpaBo-
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OXOPOHIIIB, 3a3Ha4eHa (popMa HOCIHHS TOJIOBHOTO YOOPY aCOLIIOETHCS 3 KPUMiHAIBHOIO
(TaHTCTEPCHKOI0) AISUTHHICTIO, YV 3B’SI3KY 13 YAM HETaTHBHO BIUTMBAE HA BIAUYTTS Oe3Ie-
KM MEIIKaHIIIB MicTa. OHAK CyIl HE MTOTOAMBCS 3 MO3UINIEI0 MOMIICHCHKHUX Ta 3a3HAYHB,
110 3a00pOHa Ha CIoci® HOCIHHS TOJIOBHOTO yOOpY HE BINIOBiNa€e CyCIiIBHUM iHTEpe-
cam (Xomx npotu Jlinaa, 2000).

V¥ cmopasi «Gatto v. County of Sonoma» 2002 p. no3utiis cyny Oyna Oinbll cTpUMa-
Horo. CripaBa cTocyBajacs MPaBoOMIpHOCTI BUJIBOPEHHS 0COOH 3 MPUMIIIEHHS MiCHKOTO
BHCTaBKOBOTO IIEHTPY 3 ITiJICTaB HOCIHHSI HEIO OJISITY 3 MOTOCHUMBOJIIKOIO, IO BKa3yBaJia
Ha HAJCKHICTh O MEBHOTO OalKepChKOTO pyXy. 3aHOBONBHSIOUM I030B BiABigyBaua,
CyIl 3a3HauUMWB, [0 OPTaHi3aTOPH 3aXOAy 3a3Aajeriib He BCTAHOBWIM OyAb-IKHX OOMe-
YKEeHb 111010 30BHIIIHBOTO BUIVISIAY BiJIBiyBadiB Ta HE JOBEJH B CYi, 110 HEAOTPUMAHHS
Jpec-KoIay MOXKe BUKIMKATH CYTTEBI MOPYIICHHS TpoMajchkoro nopsaky (I'arro mpotu
okpyry Conoma, 2002).

Y KOHTEKCTi aHai3y 3allpOIIOHOBAHOTO PIiIlIEHHsI Ta BUPOOICHHS MPOIIO3HUIIiH, CIIps-
MOBAHHX Ha BIIOCKOHAJIEHHS CYJI0BO1 MPAKTUKH, BBAXKAEMO 32 JOLIBHE JOCTIAUTH TTH-
TaHHS 3a00pOHM BiJIBIlyBaHHSI MPUMIIIEHHS CYJy BiJ[BilyBauyaMH, 30BHIIIHINA BUTJISI
SIKMX HE BIINOBiTa€e Cy0 €KTUBHOMY YSBJICHHIO TOJIB OKPEMHX CYHIB IIOAO HAJISKHOTO
Jpec-Koay BiBiTyBadviB.

Ak Oyno 3a3Ha4eHO BUIIIE, B OKPEMHX CyJlaX Ma€ MicIle MPUHHATTS JIOKAIBHUX TIpa-
BUJI TOBEJIIHKU TPOMA/ISH, 110 3/1€01JIBIIOTO 3aTBEPKYIOTHCS TOJIOBAMU 3a3HAYCHHX CY-
niB. Hamu Bixe Oyiio cka3aHo Mpo CyTO peKOMEHAAIIHAN XapaKTep 3a3HauCHHUX aKTiB Ta
HEMOXIUBICTh IIPUTATHEHHS 0CI0 3a X MOPYIIEHHS 10 OYIb-SKOTO BHIY BiIIOBITaIbHO-
CTi, y TOMY YHCIIi IO aqMiHICTpaTHBHOI 3a cT. 185-3 KYnAII.

HemoonnHOKUMY € BUITaIKH KaTETOPHUIHOT 3200pOHH IIOAO IOIIYCKY OCi0 10 mpH-
MIIICHHS CY/y, HATPUKIIA, TSl TOJa4i TI030BHOT 3asBH, SIKIIO BiBiAyBad OJSTHYTHIA
HE B J1JIOBOMY CTHJIi, 200 BCTAHOBJIICHHS OKPEMHX 0OMEXEHb MI0JI0 30BHIIITHHOTO BH-
TSy 0COOH.

I3 boro TPUBO/TY BBXKAEMO 32 JIOIIIHHE 3a3HAYUTH, I110 BCTAHOBJIICHHS! BUMOT I110/I0
omsTy ocobu abo Oyab-SKUX IHIIUX IMIIEPATHBIB € HE UMM IHIIUM, K OOMEKEHHSIM JI0-
CTYyIly JIO MPABOCY[IS Ta MOPYIICHHAM CT. 6 KoHBeHIIIT Mpo 3aXUCT MpaB JHOIMHU 1 0C-
HOBOIIOJIOXKHUX CBOOOI.

Oco0a B3araji Moke MPOCTO HE MATH 1HIIOTO OATY a00 B3yTTs, a TAKOXK HE MaTH
MOJJIMBOCTI ONATHYTH 1HITHIA OJAT 13 MEAMYHUX, OCOOUCTHX, IHIUBIIyaIbHUX TTPUYHH.
OOMexeHHs TTpaBa TPOMaJsTHMHA Ha JOCTYI J0 MPaBOCYIAsl B YaCTHHI 3a00pOHU JI0-
MyCKy A0 NPUMIIIEHHS CyAy 3 MiJICTaB BiAMIHHOTO Bif 3arajJbHONpPUNHSITOrO JiIOBOTO
CTIUTFO MOXKE CBITYHTH IIPO BCTAHOBIICHHS TUCKPUMIHAIIIMHUX OOMEKEHD 38 O3HAKAMU
IHAMBITyaTbHOCTI 0COOHU. Y IOMY acIeKTi HeoOXiHO BpaXOBYBaTH, 110 BiJIBilyBauaMu
CyIly MOXXYTb OyTH 0COOH, SIKi MarOTh TIEBHI 0COOIMBOCTI 30BHIIIHBOTO BUTIISAY 3 Pelli-
TMHUX MOTHBIB, YHACIIIOK CEKCYaJIbHOI Opi€HTalii (TpaHCTeHIepH), CIIOCO0y XKHUTTS,
BJIACHOI BHYTPIIIHBOI (hinocodil Toro.

Kpim TOro, He0OXiTHO 3BEpHYTHU YBary Ha Te, IO BYMHEHHS MPABOMOPYIICHH Bij-
OyJ10Cs caMe B TIK JIITHLOTO CIIEKOTHOTO TIepioAy poKy — 12 JIMIHS, 110 TOJaTKOBO CBiJI-
YUTPH PO JOMYCTHUMICTh 30BHIITHHOTO BUIJIALY OCOOH, BiIMIHHOTO BiJl 3BHUYAHOTO i-
JIOBOTO CTHITIO.
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BucHoBkM. AHali3 3alpONOHOBAHOI MMOCTaHOBU JIyIBKOrO MiCBKpailOHHOTO Cydy
Bonuncekoi o6macti Bifg 20 BepecHst 2018 p. mpo mpHUTATHEHHS 0cO0H 10 aaMiHICTpa-
THUBHO{ BilMOBiNaIbHOCTI 3a cT. 185-3 KYnAII nae MoxmBicTh 3pOOUTH BUCHOBOK TIPO
MTOMHJIKOBICTb PIIIEHHS MPO BUHYBATICTh OCOOHM B IHKPUMIHOBAHOMY aJIMiHICTPATHBHO-
My TpaBonopyiueHHi. [IpoBeneHe AOCTIKEHHS CBITYUTh NMPO XUOHICTh KBasi(ikarii
MOBE/IIHKM 0COOM Ta BIACYTHICTH Y ii JisIX 00’€KTHBHOI CTOPOHHU aJAMiHICTPaTHBHOTO
npaBoniopytieHHs. [TosiBa a00 MPUCYTHICTH OCOOH TIiJT Yac CYJJ0BOTO 3aCiJ]aHHS B KOPOT-
KHX IIOpTax 1 BIAKPUTOMY B3yTTi JKOJHUM YHHOM HE MOXE CBIIYHUTH IO SBHY 3HEBAry
JI0 Cy@y, @ TAKOX MPO 3HEBary /10 BCTAHOBIEHUX Y CYIli TIPaBHUIIL.

BinnosinHo 10 nonoxxeHs ct. 247 KYAII npoBakeHHS PO aJMiHICTpaTHBHE Mpa-
BOIIOPYIICHHSI HE PO3MOYMHAETHCS, @ PO3MOYATe IiUIATae 3aKPUTTIO Y BHIAIKY Bif-
CYTHOCTI CKJaly aiMmiHicTpatuBHOro npasonopyueHHs (Kogeke Yipainu npo aamiHi-
CTpaTHBHI npaBoniopyiieHHs, 1984). TakuM YHMHOM, BiZICYTHICTh 00’ €KTHBHOI CTOPOHU
mpaBonopyIIeHHs 3a cT. 185-3 KVnAIl (nmposiB HemoBaru JIo cyay) y JisfiX 0co0H yHe-
MOYUIMBIIIOE i MPUTATHEHHS 10 aAMiHICTPaTUBHOI B1IMOBIIaIbHOCTI.

P.S. CyvacHe mpaBocyis XapakTepu3y€eThCsl HacaMIlepes CIYKIHHAM CYCIiIbCTBY
3 TIO3WIII BepXOBeHCTBA mpapa. [IpaBa ocobu (MaliHOBI Ta HEMaifHOBI) NIOBHHHI CTa-
TH THUM TOJOBHHM ODPi€HTHPOM, IO BH3HAYATUME BEKTOP 3MiH 3aIPOBAIKEHOI CYIOBOL
pedopmu. Yci qroau € pisHUMH Yy CBOEMY BHYTPIIIHBOMY CBITi, iHAMBiyaNbHOCTI, ca-
Mopeai3ailii, KUTTEBUX MOMISAAaX TOMO. 3pO3yMUIO Ta IIIKOM BHITPABIAHO, IO CYII-
Is1 MO)KE MaTé IPUHIUIIOBO 1HITY MO3HIIIO MIONO TOITyCTUMOTO 30BHIIIHBOTO BUIJLLY
ocobu. Kpuuymiuii abo BiABEpTHii OAAT yUacHUKA CIIPAaBU MOXKE BiJIBOJIIKATH yBary Cymy.
ITpote 3a3HaueHi 0OCTaBUHH HE MOXKYTb PO3ILIHIOBATUCS SIK IIPOSIB HEIIOBArU JI0 CYA0BOI
IHCTHUTYII{ Ta CTaTH IMiJCTABOIO I MPUTATHEHHsSI OCOOM IO 8 MiHICTPaTUBHOI BiJIIO-
BiTambHOCTI. CBIT 3MIHIOETHCS MIAJCHUMH TEMIIAMH, 3 HUM 3MIHIOETHCS TaKOXK MOJA,
a mix ii BIUIMBOM 3MIHIOETHCS MOJETb MOBEAIHKA OCOOM IIOA0 30BHIIIHBOTO BUIIIALY,
CHOCOO0Y XUTTS TOIIO. I'HOpYBaHHS BIQAHUMH OpraHaMu (Y TOMY YHCIIi CyAaMH) 3a3Ha-
YeHUX YUHHHKIB HE CIPUATHME 3MII[HCHHIO JOBIPH CYCIIIBCTBA JIO NEPXKABH 3arajioM
Ta CyJIiB 30Kpema.
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The purpose of this publication is a scientific analysis of the decision of the Lutsk city dis-
trict court of Volyn region of September 20, 2018 on bringing a person to administrative
liability under Art. 185-3 Code of Ukraine on Administrative Offenses (manifestation of
disrespect to the court).

The methodological basis of the presented scientific analysis is a systematic approach,
system analysis.

Results. The peculiarities of the objective side of such an administrative offense as
a manifestation of disrespect to the court are analyzed, emphasis was placed on the
obligatory observance of the courts, when considering this category of cases, the re-
quirements of Articles 6 and 8 of the Convention for the Protection of Human Rights
and Fundamental Freedoms. The attention is focused on certain defects of the struc-
tural construction of the disposition of the first part of this article, the estimated and
subjective nature of its individual elements.

Separately, attention is drawn to the issue of the need for interference with the rights of
individuals to self-individuality, in the aspect of modern justice.

Conclusions. It is concluded that the appearance of an individual is not only clothing.
Along with the freedom to choose clothes, another presentation of self-expression is the
public presentation of one’s own body. Piercing, tattoos, haircuts, hair dyeing — all this is
the exercise of the person s right to manifest his identity, on the one hand, and the realiza-
tion of the right to personal integrity — on the other.
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1t is proved that the current legislation does not contain normative requirements regarding
the appearance of the visitors of the court, there are local rules of conduct in the courts,
are strictly recommendatory and their violation can not be the basis for bringing persons to
any kind of legal responsibility, including administrative under art. 185-3 Code of Ukraine
on Administrative Offenses. The judicial practice of the US courts in the aspect of the pro-
posed problem is analyzed, concrete examples are given.

1t has been stressed that contempt of the court is the concept of over-broadcaster. This is a
large range of actions and actions of both process participants and listeners that prevent
Jjudges from conducting a trial or displaying a disparaging attitude to justice or justice.
Disrespect for the court may be incorrect behavior of those present in the hall, offensive
language regarding the court, disobedience to the court, disrespectful attitude to court
remarks, rudeness, exclamations. For such behavior the judge has the right to punish, but
this is, in fact, the right, not the duty of the judge.

Key words: disrespect to the court, rules of conduct in court, appearance, dress-code.
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SEPARATION OF POWERS IN UKRAINE: CHALLENGES AND
SOLUTIONS FROM THE ADMINISTRATIVE LAW PERSPECTIVE

Separation of powers has been considered as one of the main pillars of any democratic state.
There are different schools of thought regarding the content and the role of the separation
of powers for the democratic government, from the “pure” traditional theory of the strict
separation of powers to the flexible modern approach. In Ukraine, the principle of separation
of powers is stipulated by the Constitution of Ukraine. Some professionals believe that only
bodies of legislative, executive and judicial power can be established in Ukraine, whilst
others argue the existence of independent bodies that do not belong to any branch of power.
This paper aims to explore the challenges for the implementation of the principle of separation
of powers in Ukraine in relation to the system of public administration and to outline the
possible solutions for the enhancement of the legal status of the public administration entities.
Methods. The goal of the paper has been met due to use of modern methods of legal research,
in particular, the method of logical analysis, system-structural, and structure-functional
methods.

Results. It is suggested to distinct a branch of power and a branch of government, as
functional and institutional elements of the principle of the separation of powers.
Conclusions. It is concluded that there are public authorities that formally do not belong
to any branch of power, in particular, National Bank of Ukraine, national regulatory
commissions, Central Election Commission, State Security Service, National Anticorruption
Bureau of Ukraine. Despite the recent changes to the Constitution of Ukraine, the issue
regarding the place in the system of public authorities of the public prosecutor s office needs
to be addressed. It is concluded that the National agency for quality assurance in higher
education does not have a status of a public authority, despite the executing some functions
of a body of executive power.

With regards to the national regulatory commissions and National anticorruption bureau of
Ukraine it is necessary to amend the Constitution of Ukraine with the provisions regarding
such authorities, in particular, with the powers of the President of Ukraine and the Verkhovna
Rada of Ukraine in relation to these authorities.

Key words: separation of powers, executive branch of power, branch (field) of government,
public administration, independent regulatory authorities, forth branch of power.
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1. Introduction

Separation of powers has been considered as one of the
main pillars of any democratic state. As an essential element
of the rule of law, it is characterized as a political ideal to
some extent. There are different schools of thought regarding
the content and the role of the separation of powers for the
democratic government, from the “pure” traditional theory
of the strict separation of powers to the flexible modern ap-
proach. The approaches regarding the constitutionalization of
this principle also differ all over the world. Each state de-
cides on the structure of government, the system of bodies
of legislative, executive, and judicial power, and the checks
and balances mechanisms aim to prevent the abuse of power.
However, the principle of separation of powers remains one
of the core principles of the theory of constitutionalism de-
spite of its legal footings and scientific debates.

One of the debated issues related to the principle of sep-
aration of powers is existence of bodies that do not belong
to any traditional branches of power and separation of the
forth branch of power. In particular, such debates have been
conducted around the independent regulatory authorities that
combine to certain extent the functions of all three branches
of power (Vashchenko, 2015).

In Ukraine, the principle of separation of powers is stipulat-
ed by the Constitution of Ukraine. As referred to Article 6, the
power in Ukraine is exercised on the basis of its separation into
legislative, executive, and judicial power. Bodies of legisla-
tive, executive and judicial power carry out their powers with-
in the scope of the Constitution and laws of Ukraine. Some
professionals believe that only bodies of legislative, executive
and judicial power can be established in Ukraine, whilst others
argue the existence of independent bodies that do not belong
to any branches of power or belong to another, nontraditional,
branch of power (e. g., control branch of power).

Separation of powers is traditionally defined among the
key principles of Constitutional law. National constitutions
include provisions related the checks and balances mecha-
nisms in the system of public authorities. Obviously, the is-
sues of the separation of powers have been explored by the
representatives of the Constitutional law science. However,
the Administrative law science cannot stand off from these
debates, in particular, considering the following arguments.
The initiation and execution of the state policy — traditional
functions of the executive branch of power — are among the
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core state functions. Thus, the executive branch of power plays a very important role in
the state mechanism. The functions of the executive branch of power are carried out by
a huge number of public authorities, mainly but not limited to the bodies of executive
power. Legal relations in the area of executive branch of power belong to the subject of
the Administrative Law. The issues whether it is possible to carry out the functions of the
executive branch of power outside the hierarchy of the bodies of executive power should
be discussed by the representatives of the Administrative law science. Since Adminis-
trative law has been considered as concretized Constitutional Law (Bignami, 2012), it
is the Administrative law science that should suggest the appropriate legal regimes of
accountability and liability of bodies that carry out the functions of executive branch
of power. Following the approach to understanding Administrative law as a testing area
of Constitutional law expressed by E. Schmidt-Assmann (Schmidt-Assmann, 2009),
Administrative law science has to explore the legal nature of the independent authorities
that do not belong to any branch of power and to provide theoretically proven recom-
mendations regarding the enhancement of their legal status.

This paper aims to explore the challenges for the implementation of the principle of
separation of powers in Ukraine in relation to the system of public administration and
to outline the possible solutions for the enhancement of the legal status of the public
administration entities.

The following objectives will support the main goal of this research:

1) to provide some reflections on the resent trends of the understanding the principle
of the separation of powers;

2) to define the challenges for the implementation of the principle of separation
of powers in the light of the recent developments of the system of public authorities in
Ukraine;

3) to outline the possible solutions for the compliance with the principle of the sep-
aration of powers in Ukraine.

The goal of the paper has been met due to usage of modern methods of legal research,
in particular, the method of logical analysis, system-structural, and structure-functional
methods.

2. Understanding the principle of the separation of powers: some reflections of
the recent trends

According to the classical or “pure” approach the principle of the separation of pow-
ers consists of the following elements:

— separation of the public authorities;

— separation of the functions;

— separation of the personnel.

In other words, one public authority can carry out functions of only one branch of pow-
er (e. g., legislative authority — functions of the legislative branch of power), and the per-
sonnel of a public authority that belong to one branch of power cannot combine the work
in this authority with the work in the public authority belong to another branch of power.

However, this classical approach faces many critics in the recent years. The pure
separation of powers seems to be a desirable, but not possible model of a modern gov-
ernmental organization.
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In particular, A. Kavanaugh points out that the claim that there is a one-to-one
correlation between function and branch is impossible to sustain in any modern state
(Kavanagh, 2016).

As M. Magill argues that government authority is fragmented, widely so, albeit not
according to the three-powers-in-three-branches formula. Instead, government authority
is diffused among a large and diverse set of government decision makers who have a
hand in the exercise of state power (Magill, 2001). In her vision, if diffusion of state
authority is what we are after — and that is what conventional approaches in part are seek-
ing — we have it. To the extent that separation of powers doctrine is driven by worries
about the prospect of dangerous concentrations of state power in a single institution of
government, those worries are misplaced (Magill, 2001).

V. Shapoval points out that the content of public power is not limited to the responsi-
bilities of legislative, executive and judicial authorities, even though these responsibilities
constitute its basis. Eventually, he concluded that the placement and the role of certain pub-
lic bodies and public officials in governing crucially depend on their powers, peculiarities
of their competence connections with other public authorities (Shapoval, 2012).

It should be mentioned that the existence of the public authorities that cannot be placed
within the systems of bodies belong to traditional branches of legislative, executive and
judicial power is one of the serious arguments for the failure of the “pure” separation of
powers. In particular, independent regulatory agencies that combine functions of all tra-
ditional branches of power (such called “quasi-legislative”, “quasi-executive” and “qua-
si-judicial”) have been considered as a challenge for the traditional understanding of the
separation of power (Vashchenko, 2015). In some countries, public prosecutor’s office,
central banks, central election authorities have a special place in the system of public
authorities and do not belong to any traditional branches of government. In particular,
B. Toppetwien, while analyzing the issues of the separation of powers in Australia, sug-
gests that Parliament and the executive can create, and effectively have created, a fourth
arm of government, independent of, but subject to oversight by, Parliament, the executive,
and the judiciary. This fourth arm, which exercises all three types of powers (executive,
legislative and judicial), comprises those independent agencies of government that are not
subject to direct Ministerial (i. e., executive) or Parliamentary control — including admin-
istrative tribunals, the Ombudsman Auditor-General, and numerous other similarly inde-
pendent governmental instrumentalities and statutory office holders (Toppetwien, 1999).

Despite all critics of the “pure” approach mentioned above, the majority of scholars
agree on the importance of the separation of powers, even though there is a lack of the con-
situtionalization of such principle in some countries. For example, J. Waldron points out
that even when a principle lacks specific legal status, it still may be an indispensable part of
our constitutionalism, an indispensable touchstone for evaluating the operation of and any
change in our constitutional arrangements (Waldron, 2013). In his opinion, the failure of
the separation of powers is not just that the powers are all in one set of hands; it is that the
person who holds them does not even think to distinguish them (Waldron, 2013).

The shift in the discussions from the “pure” separation to the interconnection and mu-
tual accountability of the public authorities belong to deferent branches of power should
be noticed among recent scientific trends. In particular, A. Kavanagh mentions that many
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argue that some ‘intermixture’ of functions is both necessary and desirable. Scheme of
checks and balances involves a degree of mutual supervision between the branches of
government and, therefore, a degree of interference by one branch into the functions and
tasks of the other (Kavanagh, 2016).While analyzing the three elements of the separation
of powers mentioned above, the scholar stresses the importance of the separation of la-
bour. He points out that instead of distinguishing the branches in terms of three mutually
exclusive functions, we should think of the separation of powers as requiring a division
of labour where each branch plays a distinct role in the constitutional scheme. Though
the labour is divided, functions may be shared (Kavanagh, 2016).

In Ukraine, the principle of the separation of powers is constitutionalized. Thus,
Article 6 of the Constitution of Ukraine stipulates that the power in Ukraine is exercised
on the basis of its separation into legislative, executive, and judicial power. Bodies of
legislative, executive and judicial power carry out their powers within the scope of the
Constitution and laws of Ukraine. Some professionals believe that only bodies of legis-
lative, executive and judicial power can be established in Ukraine, whilst others argue
the possibility of the existence of bodies that do not belong to any branches of power or
belong to another, nontraditional, branch of power. Despite the theoretical approaches
to this matter, one can conclude that the bodies that enjoy special status in the system of
public authorities and do not belong to any branches of power exist in Ukraine, based on
the analysis provided below.

3. State collegial authorities in the system of public administration of Ukraine:
obstacles to the principle of separation of powers?

The system of public administration in Ukraine has been increased of bodies with
the special status — the state collegial authorities. First of all, the national commissions
that conduct state regulation in certain fields of economics enjoy such status. Nowadays,
there are the following independent regulatory authorities in Ukraine: National Ener-
gy and Utilities Regulatory Commission (hereinafter — the energy regulator), National
Connection and Informatization Regulatory Commission, National Financial Services
Markets Regulatory Commission, National Securities and Stock Market Commission.
These bodies have been excluded from the system of bodies of executive power. The
legal framework of such bodies is presented by special laws of Ukraine that regulate the
relations in certain economic spheres, namely, by Law of Ukraine “On telecommunica-
tions” of 19 November 2003 No 1280-IV — for National Connection and Informatiza-
tion Regulatory Commission, Law of Ukraine “On state regulation of stocks market in
Ukraine” of 30 October 1996 No 44896-BP— for National Securities and Stock Market
Commission, Law of Ukraine “On financial services and state regulation of financial
services markets” of 12 July 2001 No 2664-11I — for National Financial Services Markets
Regulatory Commission, and by Law of Ukraine “On National Energy and Utilities Reg-
ulatory Commission” of 22 September 2016 No 1540-VIII — for the energy regulator.

All the authorities mentioned above have the status of the state collegial authorities
and do not belong to the system of bodies of executive power. However, there are some
differences in the establishment procedures and accountability regimes of such authori-
ties. Thus, all the commissions have the status of state collegial authorities, but it is spec-
ified that the energy regulator has a status of the independent permanent state collegial
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authority. All the commissions consist of 7 persons; however, 6 members and a head of
all commissions except the energy regulator are appointed and dismissed by the Presi-
dent of Ukraine. As to the energy regulator, the President of Ukraine appoints and dis-
misses all 7 members; the head of the commission shall be elected by the members. Also
the members of the energy regulator shall be appointed by the President of Ukraine upon
the recommendations of the special competition commission established in accordance
with the Law on the energy regulator. All the commissions except the energy regulator
are subordinated to the President of Ukraine and accountable to the Verhknovna Rada of
Ukraine. As the energy regulator, it enjoys the status of an independent authority. There
is no regime of subordination for such authority stipulated by the Law; however, it shall
provide the annual report to the Verkhovna Rada of Ukraine.

It should be mentioned that by the present moment, these regulatory authorities are
outside the constitutional framework in Ukraine since the Constitution of Ukraine does
not define such type of state bodies as state collegial bodies or national regulatory com-
missions and does not stipulate the powers of the President of Ukraine and Verkhovna
Rada of Ukraine in relation to these authorities. It should be stressed, that the Constitu-
tion of Ukraine includes the capable list of the powers of the President of Ukraine and
Verkhovna Rada of Ukraine. It means that their powers cannot be established by other
laws of Ukraine. Such official position was expressed in a number of the judgments of
the Constitutional Court of Ukraine (Vashchenko, 2013). Thus, the status of national reg-
ulatory commissions should be improved by necessary amendments to the Constitution
of Ukraine on powers of the President of Ukraine and the Verkhovna Rada of Ukraine.

It should be mentioned that the status of national regulatory commissions is consid-
ered as very similar to the status of the central banks. The issues of the independence
of central banks related to a number of researches all over the world. In Ukraine, the
National Bank of Ukraine has a status of a special central body of public governance ac-
cording to Law of Ukraine “On National Bank of Ukraine” of 20 May 1999 No 679-XIV.
It does not belong to any branch of power in Ukraine (Vashchenko, 2014).

The status of state collegial authorities has been enjoyed by a number of public bod-
ies in Ukraine. However, not all of them can be considered as independent authorities
that do not belong to any branch of power. For instance, the Accounting Chamber has the
status of the state collegial authority in accordance with Law “On Accounting Chamber”
of 2 July 2015 No 576-VIII. Despite the title “Accounting Chamber of Ukraine” present-
ed at the official web site of the authority (http://www.ac-rada.gov.ua), the Accounting
Chamber is not an independent public authority in Ukraine. In accordance with the Con-
stitution of Ukraine (Art. 98) and the above mentioned Law “On Accounting Chamber”
the Accounting Chamber shall execute the control over the revenues and expenditures of
the State Budget of Ukraine on behalf of the Verkhovna Rada of Ukraine. Appointment
and dismissal of the Head and other members of the Accounting Chamber belong to the
powers of the Verkhovna Rada of Ukraine (Art. 85, part 1, indent 16). As referred to Ar-
ticle 1 of the above mentioned Law “On Accounting Chamber” the Accounting Chamber
is accountable to the Verkhovna Rada of Ukraine and shall inform it about the results of
its activity on a regular basis. Thus, the Accounting Chamber should be considered as a
body of a parliamentary financial oversight in Ukraine.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/4-23-2018 63



Another constitutional authority which enjoys the status of a state collegial authority
is National Council of Television and Radio Broadcasting of Ukraine. This authority
has a special place in the system of public bodies in Ukraine. Thus, the members of
the authority shall be appointed and dismissed in equal parts by the Verkhovna Rada of
Ukraine (Art. 85, part 1, indent 20) and the President of Ukraine (Art. 106, part 1, and
indent 13). As referred to in Article 1 of the Law of Ukraine “On National Council of
Television and Radio Broadcasting of Ukraine” (in the reduction of Law No 2461-1V of
3 March 2005) the National Council is the constitutional, permanent collegial authority
aims to execute the supervision over the fulfilment of the laws of Ukraine in the field of
television and radio broadcasting, as well as to conduct regulatory tasks defined by this
Law. The National Council consists of 8 persons and has its apparatus. The authority is
accountable to the Verkhovna Rada of Ukraine and to the President of Ukraine. The an-
nual report of the National Council shall be presented to the both subjects of appointment
before the February, 1. The consideration of such report can lead to the legal consequenc-
es stipulated by the Law mentioned above. Thus, the subject of appointment (namely,
the Verkhovna Rada of Ukraine or the President of Ukraine) can use the right of early
discharge of a member of the Council appointed by this subject in case of a negative
assessment of his or her activity. The analysis of the law provisions on the legal status
of the National Council leads to the conclusion that this authority does not belong to any
branches of power.

Special place in the system of public authorities of Ukraine has been traditionally oc-
cupied by the Central Election Commission (hereinafter — CEC). CEC is a constitutional
authority. The members of the CEC are appointed and dismissed by the Verkhovna Rada
of Ukraine on a submission from the President of Ukraine (Art. 85, part 1, indent 21 of
the Constitution of Ukraine). As referred to in Article 1 of Law of Ukraine “On Central
Election Commission” (No 1932-1V of 30 June 2004) the CEC is a permanent collegial
public authority responsible for the preparation and holding elections of the President of
Ukraine, People’s deputies of Ukraine, deputies of the Verkhovna Rada of the Autono-
mous Republic of Crimea, deputies of local self-government authorities (local councils),
as well as the heads of such authorities, Ukrainian and local referenda. The commission
acts independently from other public authorities, self-government bodies, their public
officials. The guaranties of the CEC independence shall be stipulated by laws of Ukraine.
Thus, the CEC does not belong to any branch of power in Ukraine. As to the accountabil-
ity issues, one can conclude that there is only one type of the accountability of the CES
clearly defined by the Law mentioned above — financial accountability. Thus, the CEC
shall submit annual report on the use of the money from the State budget of Ukraine to
the Accounting Council of Ukraine (Art. 36, part 3 of the Law). The provisions on early
discharge of a member of the CES can be considered as part of the oversight mechanism
prescribed by the Law. In particular, all members of the CEC can be early discharged by
the Verkhovna Rada of Ukraine on a reasoned submission of the President of Ukraine
(Art. 311 of the Law).

Considering mentioned above, there are several public authorities with the status of
a state collegial authority in Ukraine. Some of them can be considered as independent
authorities that do not belong to any branch of power, whereas others do not enjoy such

04 AnMinicTparuBHe npaBo i nmpornec. — Ne 4 (23). — 2018.



an independent status. As to the independent authorities like national regulatory com-
missions, it is very important to amend the Constitution of Ukraine with the provisions
regarding the special status of such authorities and to reach a balance between their
independence and the accountability.

4. Place of the certain law enforcement authorities in the system of public bodies
of Ukraine

Certain law enforcement authorities have a special place in the system of government
in Ukraine. National anticorruption bureau of Ukraine, Security Service of Ukraine, and
the public prosecutor’s office are among them.

4.1. National anticorruption bureau of Ukraine

National anticorruption bureau is a relatively new public authority in Ukraine. As re-
ferred to in Article 1 of the special Law of Ukraine “On National anticorruption bureau”
(No 1698-VII of 14 October 2014) the National anticorruption bureau (hereinafter — Na-
tional Bureau) is a state law enforcement authority responsible for the prevention, detec-
tion, stop, investigation, and solution of corrupt violations in frames of its investigative
jurisdiction, as well as prevention of new violations.

National bureau aims to prevent criminal corrupt violations made by higher public
official responsible for the execution of functions of a state or local self-governance and
dangerous for national security.

The legal framework of the National bureau has been established by the Law of
Ukraine “On National anticorruption bureau of Ukraine” of 14 October 2014 No 1698-
VII. Analysis of the legal provisions leads to the opinion that the National bureau does
not belong to any branch of power. Thus, it is established by the President of Ukraine.
The Director of the National Bureau shall be appointed and dismissed by the President
of Ukraine. In cases defined by the Law, the director can be dismissed by the Verkhovna
Rada of Ukraine upon the proposal of not less than one third of people’s deputies of
Ukraine. Independence of the National bureau and its employees are defined among the
main principles of its activity. However, it is necessary to reach the balance between the
independence and the accountability of the authority. Provisions devoted to the control
over the activity of the National bureau are stipulated by Article 26 of the Law men-
tioned above. Thus, the National bureau is accountable to the Committee of the Verkhov-
na Rada of Ukraine responsible for fight against corruption and the organized crime; it is
answerable to the President of Ukraine, Verkhovna Rada of Ukraine, and the Cabinet of
Ministers of Ukraine. It should be mentioned that the legal status of the National bureau
faces the same problems as the legal status of national regulatory commissions charac-
terized above in part of the constitutional legal aspects, since the Constitution of Ukraine
does not include any provisions of the National bureau and the powers of the President
of Ukraine and the Verkhovna Rada of Ukraine in relation to this authority.

4.2. Public prosecutor’s office

The place of the public prosecutor’s office in the system of public authorities is an-
other interesting case in the light of the separation of powers in Ukraine. For a long time,
the public prosecutor’s office has been considered as an authority that does not belong
to any branch of power, despite permanent discussions on this matter presented in the
professional literature (Lapkin, 2015; Komzyuk, 2013).
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However, changes to the Constitution of Ukraine made by Law of Ukraine “On chang-
es to the Constitution of Ukraine (regarding justice)” of 2 June 2016 No 1401-VIII resulted
in a new wave of arguments pro and cons the independent place of the public prosecutor’s
office in the system of public authorities of Ukraine. According to the Law mentioned
above the separate section devoted to the public prosecutor’s office (section VII) was ex-
cluded from the Main Law of Ukraine and the Section VIII “Justice” was amended with
the new Art. 1311 on the prosecutor’s office. Based on these changes someone can sum
up that the prosecutor’s office currently belongs to the system of bodies of judicial power.

The European Commission for Democracy through Law (Venice Commission) in its
Preliminary opinion on the proposed constitutional amendments regarding the judicia-
ry of Ukraine of 24 July 2015 No 803/2015 stresses that a new system of prosecution
is proposed as part of the judiciary (Venice Commission, 2015). Some researchers in
Ukraine consider the constitutional amendments mentioned above as a placement of the
prosecutor’s office within the judicial branch of power (Torianyk, 2017).

M. Kosiuta pays attention that such changes do not mean that the prosecutor’s office
has been transformed into the body of justice (Kosiuta, 2017).

According to Law of Ukraine “On judiciary and the status of judges” of 2 June
2016 No 1402-VIII the judicial power in Ukraine is exercised by the independent and
impartial courts established by law. It is realized by the judges and jury in accordance
with law (Art. 1). As M. Tsurkan mentions, the judges are holders of judicial power; the
latter consists of much more components, besides the notions of “judge” and “judiciary”.
It is also about preparation of judges, drafting laws on judges and judiciary, attestation,
education, etc. (Veremko, 2017). Thus, in his opinion, the bar and the public prosecutor’s
office belong to the institute of judicial power. It should be noticed that the prosecutor’s
office has been considered as the law institute adjacent to the system of judiciary and
judicial proceedings in the Strategy of the reforming the judiciary, judicial proceedings,
and adjacent law institutes for 2015-2020 years approved by Decree of the President of
Ukraine of 20 May 2015 No 276/2015. At the same time, M. Tsurkan stresses that the
issue whether the public prosecutor’s office belongs to the system of bodies of judicial
power still needs to be addressed (Veremko, 2017).

M. Smokovych argues that the judicial power performs only one function — justice
(Smokovych, 2012). Considering that only judges and jury can execute justice accord-
ing to the Constitution of Ukraine and the Law of Ukraine on Judiciary and the status of
judges, public prosecutor’s office cannot be considered as part of the system of bodies of
judicial branch of power.

As referred to in part 10 of Art. 131 of the Constitution of Ukraine according to
the law bodies and institutions responsible for the encouragement of the selection of
judges, prosecutors, their professional preparation, assessment, resolution of cases of
their disciplinary liability, financial and organizational encouragement of courts shall be
established in the system of justice. Supreme Council of Justice, Supreme qualification
commission of judges of Ukraine, State judicial administration of Ukraine, and National
school of judges of Ukraine are among such authorities and institutions in accordance
with the Law of Ukraine on judiciary and status of judges. Thus, the public prosecutor’s
office has not defined as part of the system of justice.
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Therefore, the formal inclusion of the special article regarding the status of the public
prosecutor’s office in the section devoted to the justice cannot be considered as its inte-
gration in the system of bodies of judicial power. However, it should be mentioned that
the existence of the separate section about the public prosecutor’s office in the Constitu-
tion of Ukraine was considered as a strong argument for its separation from all tradition-
al branches of power (Baranetskiy, 2015).

As to the foreign experience, it should be mentioned that there are different models
regarding the place of the public prosecutor’s office in the mechanism of separation of
powers. A United Nations Office on Drugs and Crime and International Association in
their Prosecutors Guide (2014) stress that the Guidelines on the Role of Prosecutors do
not take a definitive stance on the issue of the formal independence of prosecutors from
the executive branch, recognizing that different legal traditions and legal systems deal
with the principle in different ways. The IAP Standards expressly provide that when
prosecutorial discretion is permitted it should be exercised independently and be free
from political interference (United Nations Office on Drugs and Crime, 2014).

Considering mentioned above, the question whether the public prosecutor’s office
belongs to the judicial branch of power or has a special place in the system of public
authorities (some researchers argue the existence of such called controlling branch of
power) is still open and future discussions are needed.

4.3. Security Service of Ukraine

Security Service of Ukraine (hereinafter — SSU) has a special place in the system of
public authorities in Ukraine. It should be mentioned that the SSU belonged to the exec-
utive branch of power and had a status of body of executive power with a special status
according to the Scheme of the organization and interaction of the central bodies of ex-
ecutive power (appendix to Decree of the President of Ukraine of 15 December 1999 No
1573/99). The SSU was excluded from the system of central bodies of executive power
by Decree of the President of Ukraine of 28 April 2007 No 365/2007. The Constitutional
Court of Ukraine in its Judgement of 20 October 2009 No 27-pn/2009 decided that in-
dent 1 of Order of the Cabinet of Ministers of Ukraine of 22 April 2009 No 443-p “On
repeal of the order of the SSU” was unconstitutional because the Cabinet of Minister of
Ukraine, in frames of its competence, shall issue binding regulations and orders (Arti-
cle 117, part 1 of the Constitution of Ukraine), can repeal acts of the ministries and other
central bodies of executive power in whole or in part (Article 22, part 8 of the Law of
Ukraine “On Cabinet of Ministers of Ukraine”); since the SSU was excluded from the
organization scheme of central bodies of executive power, the Cabinet of Ministers of
Ukraine did not have any power to repeal the acts of the SSU.

The legal framework of this authority is primarily represented by the Constitution
of Ukraine and Law of Ukraine “On Security Service of Ukraine” of 25 March 1992
No 2229-XII. According to the Law mentioned above the SSU is a state authority of
special purpose with law enforcement functions responsible for the protection of the
state security of Ukraine. As referred to in the Constitution of Ukraine (Art. 85) the
Chairperson of the SSU is appointed and dismissed by the Verkhovna Rada of Ukraine
on the submission from the President of Ukraine. Security Service of Ukraine is subor-
dinated to the President of Ukraine, accountable to the Verkhovna Rada of Ukraine and
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the President of Ukraine. The analysis of the provisions of the Constitution of Ukraine
and other laws of Ukraine leads to the conclusion that the SSU does not belong to any
traditional branch of power. Such vision of the status of the SSU has been represented in
the scientific literature (Baranetskiy, 2015).

5. National agency for quality assurance in higher education: a phenomena in
the field of public administration in Ukraine

The status of a permanent collegial body enjoyed by a brand-new institution in the
area of higher education — National agency for quality assurance in higher education
(hereinafter — Agency). The legal framework for the Agency primarily includes the Law
of Ukraine “On higher education” of 1 July 2014 No 1556-VII and the regulations ap-
proved by the Cabinet of Ministers of Ukraine.

Agency consists of twenty three persons appointed by the Cabinet of Ministers of
Ukraine on the basis of the competition commission established by the Cabinet of Min-
isters of Ukraine as an advisory body upon the results of the competitive selection, which
is conducted in line with the principles of gender equality and industrial representation
(Article 19, part 1). The head and deputy heads of the Agency shall be selected at the first
meeting of the Agency for the term of three years. They shall be appointed and dismissed
by the Cabinet of Ministers on the submission from the Agency (Article 18, part 5). Only
the head and deputy heads work on the permanent basis.

Agency shall prepare and promulgate the report on the higher education quality in
Ukraine, its correspondence to the requirements of the sustainable development of the
society, the report on its activity, develops the proposals on legal encouragement of qual-
ity assurance for higher education, and submits these documents to the Verkhovna Rada
of Ukraine, the President of Ukraine, the Cabinet of Ministers of Ukraine, and the higher
education institutions for the discussion and adequate reaction (Article 18, part 2). How-
ever, the forms of such adequate reaction are not defined by the Law.

It should be mentioned that there are different thoughts among scholars concerning
the legal status of the Agency. Some of them welcome the independent status of the
Agency, while others think that the Agency lacks adequate level of independence. In
particular, O. Melnychuk points out that Article 17 of the Law of Ukraine “On higher
education” does not stipulate the independent and autonomous status of this important
body in accordance with European standards and recommendations (Melnychuk, 2017).
At the same time, O. Hrynkevych, O. Levytska mention that the establishment of the
National agency for quality assurance in higher education — an independent permanent
collegial authority responsible for the realization of the state policy in the area of higher
education — was an important step in the development of national system of education in
Ukraine (Hrynkevych, Levytska, 2017).

However, the main problem is that the Agency does not have a status of a public
authority at all. As referred to in Article 17 of the Law mentioned above the Agency is a
permanent collegial authority responsible for the realization of the state policy in the area
of higher education quality assurance. But the Law lacks the term “state” or “public” in
relation to this authority. Still, based on the formulation “responsible for the realization
of state policy” one can presume that this institution has a status of a state authority.
However, the Agency does not have this status in practice. According to the Unified
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state register of legal entities, natural persons — entrepreneurs, and public organizations
the Agency has an organizational legal form of a public organization (foundation, insti-
tution) which differs from the organizational legal form of a public authority. The same
organizational legal form has, for instance, the National Academy of Science of Ukraine;
however, the latter is not responsible for the realization of the state policy. According to
the Law of Ukraine “On higher education” the Agency plays a very important role in
the higher education area. In particular, the Agency shall conduct the institutional ac-
creditation of higher educational institutions, the accreditation of the study programmes,
the accreditation of the specialized scientific councils and controls their activity
(Article 18, part 1, indents 3, 6, 9). Moreover, in certain cases prescribed by this Law
the acts of Ministry of education and science of Ukraine (hereinafter — MESU) (in par-
ticular, on standards of educational activity and higher education — Article 9, part 3;
Article 10, part 6: Article 13, part 1, indent 16) shall be approved only upon the con-
sideration with the Agency. In such cases the MESU can make an autonomous deci-
sion if only the Agency has not executed its powers in terms defined by the legislation
(Article 13, part 6). Thus, the Law uses the following terms in relation to the Agency as
the “body”, “powers”, empowers the Agency to realize the state policy, to consider the
certain decisions of the MESU, to control the activity of the specialized scientific coun-
cils, but does not define it as a public authority.

It should be mentioned that the issue of the legal status of the Agency has been
attracted the attention of the professionals since the development and consideration
of the draft law “On higher education”. The opinion on draft Law “On higher ed-
ucation” (register No 1187-2) of the Main scientific and expert department of the
Verkhovna Rada of Ukraine has included a number of remarks regarding the legal
status of the Agency. In particular, it was mentioned that the status of the Agency
is not clear since the institution which does not have a status of a public authority
is empowered to realize certain functions of the central body of executive power in
the area of education and science (the Main scientific and expert department of the
Verkhovna Rada of Ukraine, 2013).

Also it is pointed out that the provisions of the draft law regarding the powers of the
Verkhovna Rada and the President of Ukraine in relation to the report of the Agency are
not in line with the provisions of the Constitution of Ukraine, since it includes the exhaus-
tive list of their powers. The Main legal department of the Verkhovna Rada of Ukraine
while analyzing the draft Law “On higher education” (register No 1187-2) warned that
the execution of the powers of the public authority — central body of executive power in
the area of education and science depends on the activity of advisory authority (National
agency) which is not in line with the constitutional model of the organization of power
(the Main legal department of the Verkhovna Rada of Ukraine, 2013).

V. Bakhrushyn pays attention to the issue of the legal status of the Agency and sug-
gests gradual separation of the certain functions from the state and establishment of
efficient mechanisms of nongovernmental quality assurance of higher education, similar
to other European states (Bakhrushyn, 2016).

To sum up, the legal status of the Agency needs to be improved. Therefore, there is a
need for a comprehensive legal research on the certain issue.
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6. Conclusions and recommendations

Considering mentioned above, the principle of separation of power is constitution-
alized in Ukraine and respected in the legal doctrine; however, the recent reforms in the
system of public authorities in Ukraine and modern research trends require the revision
of the traditional approaches to its understanding.

The Constitution of Ukraine stipulates that the power is Ukraine shall be conducted
on the basis of it separation into legislative, executive, and judicial. However, as in many
countries in the world, the principle “one branch — one function” is impossible to sustain.

The system of public authorities in Ukraine has been characterized by the high level of
diversity. In particular, multifunctionality of executive power requires a huge number of
public institutions carry out different functions of executive power. As was explored in this
paper, not all of such institutions belong to the system of bodies of executive power. For ex-
ample, there are institutions that, to some extent, combine the functions of all three tradition-
al branches of power — national regulatory commissions; whereas others even do not have a
status of a public authority (e. g, National agency for quality assurance in higher education).

There are public authorities that formally do not belong to any branch of power, in
particular, National Bank of Ukraine, national regulatory commissions, Central Election
Commission. Certain law enforcement authorities like the Security Service of Ukraine
and National Anticorruption Bureau of Ukraine also have a special place in the system
of public authorities and do not belong to any branch of power. As to the public prose-
cutor’s office, the recent changes to the Constitution of Ukraine leaded to the waves of
serious discussions about its place in the system of public authorities and the role in the
mechanism of the separation of power. Some scholars even consider the separation of the
forth branch of power — control branch of power.

Addressing the issue about the compliance of the system of public authorities in
Ukraine with the constitutional principle of the separation of powers, it is suggested to
think about the distinction of the following categories: a branch of power and a branch
of government, as functional and institutional elements of the principle of the separation
of powers. According to this approach there would be three classical branches of power —
legislative, executive and judicial separated on the functional basis that can be distribut-
ed among different branches of government. In this case, one can argue the separation of
the control branch of government or regulatory branch of government. Some mixture of
the functions within the bodies of the classical branches of power can be also possible,
following the approach mentioned above. For example, yet the legislative power will
remain as the core function of the body of legislative power, the latter can carry out some
functions of another branch of power (for instance, of executive branch of power — in
case of internal organizational activity).

Despite of the different theoretical approaches to the understanding the principle of
the separation of powers, the importance to encourage the efficient mechanisms of ac-
countability and responsibility of the all public authorities is doubtless.

In case of Ukraine, it is very important to enhance the legal status of public institu-
tions analyzed in this paper, in particular, in part of their governmental regimes. As to
the public authorities that do not belong to any branch of power as national regulatory
commissions and National anticorruption bureau of Ukraine it is necessary to amend
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the Constitution of Ukraine with the provisions regarding such authorities, in particular,
with the powers of the President of Ukraine and the Verkhovna Rada of Ukraine in rela-
tion to this authorities.
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Icnytoms pisni Haykosi nioxoou 00 s3micmy Ui poii po3nodiny 6140 Yy 0eMOKPAMUYHOMY
depoicasHoMy anapami: 8i0 «4Ucmoi», mpaouyitiHoi meopii 4imKko2o po3noodiny 6140 00
SHYUK020 CYy4acH020 nioxody. B Yipaini npunyun nodiny enadu 3axpinnenuti y Koncmumyyii
Vrpainu. Jesxi ¢haxisyi esascaroms, wo 6 Ykpaini Moxcyms ymeoposamucs iuue opeanu
3AKOHO0ABYOI, BUKOHABYOL Ma cy0080i 81adu, Mool K [HW 0OIPYHMOBYIOMb [CHYBAHHS.
He3ANedCHUX OP2anie, AKi He HAeHcamy 00 HCOOHOL 3 2LIOK GAOU.

Mema. Cmammio cnpaMO8aHO HA BUSHAYEHHS NPOOIeM OOMPUMAHHA NPUHYUNY PO3HOOLTY
enaou ¢ Ykpaini wo0o cucmemu nyoniunHoi aominicmpayii ma OKpecieHHI) MONCTUBUX
WLAXI8 YOOCKOHANIEHHS NPAB08020 cmamycy cy6 ekmig nyoniunoi aominicmpayii.
Memoou. JJocsacnennio memu OOCTIONCCHHS CRPUSLO GUKOPUCTIAHHA MeMOOi8 HAYKOBO2O
NIZHAHHS, 30KPEMa Memooy N02IUHO20 AHANI3Y, CUCIEMHO-CIPYKMYPHO20 Ma CUCTHEMHO-
PYHKYIOHAILHO20 MEMOOIB.

Pesynomamu. Pexomeno06ano po3pizHamu 2iiKy e1adu ma 2iiKy (2any3b) 0epicasHoco
anapamy Ak QyHKYIOHATbHUL Ma IHCMUMYYIIHULL eleMeHmuy RPUHYUNY po3nooiny 61ao.
Bucnogxu. 3pobneno 6ucno8ox npo icHy8anHs 0epiCcagHUX Op2aHis, sKi He Hanexdcams 00
JHCOOHOI' 3 2iIOK 61adu, ceped AKUX, 30kpema, Hayionanvnuii 0anx Ykpainu, HayionanvHi
KOMICIT, o 301lCHIOI0Mb 0epiicasHe pe2yiilo8anHs 6 NegHux cepax exonomixu, Llenmpanvha
subopua xomicis, Cnyxcoa besnexu Yxpainu, Hayionarwne anmuxopynyiiine 6ropo Ykpainu.
Hessaoicatouu na newjooasui svinu 00 Koncmumyyii Yipainu, numanus wooo micys 6
cucmemi 0epaIcagHo2o anapany Opeawie NPoKYpamypu 3amumacmucs. 3pooneno GUCHOBOK
npo me, wo Hayionanvne azenmcmeo i3 3abe3neuents AKocmi 6Uiyoi 0ceimu He € 0epicagHuM
Op2aHoM, X04a U 30IUCHIOE NeBHI YHKYIT YeHMPATbHO20 OP2aHY 6UKOHABYUOT 61A0U.
Cmoco6Ho HayionanbHux pe2yisimophux komicit ma Hayionanbhozo anmukopynyiino2o
610po Ykpainu 3pobineno 8UCHo80K npo neodxionicmes donoenenns Konemumyyii Yepainu
NONOJICEHHAMU WOO0 3A3HAYEHUX Op2aHis, 30Kpema, NogHogadiceHHaMu IIpezudenma
Yxpainu ma Bepxosnoi Padu Yxpainu w000 ix oopmyeanHs i ynpaesiiHCobKUX pejicumis.

KirouoBi cioBa: posnofin Biaj, BUKOHaBYa TijIka B, riika (raiys3b) Jep>KaBHOTO
amaparty, ImyOJiuHa aIMiHiCTpallis, He3aJIeXKHI PEryJIATOPHI OpraHy, YeTBepTa TiIKa BIAJIH.
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VIIK 342.9

ALMIHICTPATUBHO-NPABOBE PEIYJIIOBAHHA MITPALIIMHUX
BIAHOCWH B YKPAIHI (HAYKOBO-METOZ0J10TI4HI MIAXOAM)

YV pobomi ananizylomscsi npeocmagieni 6 0OPUOUYHIl TiMepamypi HAYKO8O-MemoOON02IUHI
niOX00U 00 QOCNIONCEHHS NPABOBO2O Pe2YNIHOBANHS MiepayitiHux 6ioHocun 8 Yxpaini. Koncma-
MYEMbCA, WO HCOOEH 3 ICHYIOUUX HAYKOBO-MeMOOON02IUHUX NIOX00i8 He POSKPUBAE 68 NOBHOMY
00531 cneyudixy npagosozo pe2yneants MicpayiiHux 6i0HOCUH, NPOMe CMEOPIOE CRPUSINIUBT
VYMOBU OJIsL BUHUKHEHHS YUCEHHUX CYNePeyiuUX BUCHOBKIB, nioxodie i konyenyii. ITiooaiomucs
KpUMUYHOMY aHANI3Y OYMKU 8UEHUX U000 MICYs MicpayiliHo20 npasa ceped eleMermis cuc-
memu npasa Ykpainu ma poskpusaromscs ROMUWIKU 8 MEMOO0N02IT QOCTIONCEHHSL NPABOBO2O
DeSVII0BANHA MISPAYIUHUX BIOHOCUH. Apeymenmyemuvcs OymKa, wjo MiepayiliHi GIOHOCUHU €
npeoMenom aOMiHICMpamueHoO-npago6o20o pe2ynio8anHs, B00HOUAC OUCKY CILIHUM 3aTULUAEIbCA
NUMAHHS WOOO CIMAMyCy MIZpayitino2o npasa é cucmemi AOMIHICIMpamueHo2o npasa Ykpainu.
YV naykoso-oocaionux npaysx, siki npucesieri npasoeoMy pe2ynio8aHHIo MiepayittHux 6i0HO-
CUH, BUKOPUCIMOBYIOMbCS HOMUPU OCHOBHI HAYKOBO-MemoouyHi nputiomu: 1) uepesz amaniz
3MICHY HOPMAMUBHO-NPABOBUX AKMIS, SKI pe2yiioioms Miepayitini eioHocunu,; 2) uepes xa-
pakmepucmuxy npeomema i Memooa npasogoco pe2ynosants miepayitinux ionocun,; 3) ye-
pe3 eleMeHmu Mexamizmy npasoeoco pecynio8anHs micpayitinux eionocum,; 4) uyepes xapax-
MepUCmUKy eleMenmie Micpayitinoco npagoeo2o pedcumy. Ha sicanb, ompumani npu ybomy
Ppe3yIbmamu € CynepedsusuMy 3a sMIiCIom ma He 3a824COu NepeKoOHIUSUMIU.

3asnauacmocs, wo 8 O0CHIONCEHHAX NPABOBO2O PeSYNIOBAHHA Mi2pAYIUHUX 8IOHOCUH CHO-
cmepieaiombcsi 06i kpatinocmi. Ilepuia nog’sizana 3 meopemusysanuam npobnem miepayiii-
HO-NPABo2o pezynio8anis, Koy 3a meopemuyHUMU KOHCMPYKYiAmMu inodi ne bavams npo-
brem npakmuuno-npukaaono2o xapakmepy. Tobmo tidemvcss npo cnpodu OesKux yyeuux
obrpynmysamu HeoOXiOHicmb 6UOieHHA 6 cucmemi npasa Yxpainu maxoi camocmitiHoi
eanysi npaea, sik Micpayiine npaso, npo WnyyHuil i0pus 6i0 KOHCMUMyYiuHux abo aomi-
HICMPpamueHUX npago8ioHOCUH MAK 36AHUX MicpayiliHux npagogionocun mowjo. Ipu yvomy
8UeHi [HOOI He NOMIYAloMb C8Il 32YOHULL | PYUHIGHUL 6NIUE HA CUCEMY HAYIOHATILHO20 Npa-
64, OCKibKU OpobNeHHs npasa Ha Oibl OPIOHI eleMeHmu 3a8HcOU NPU3BoOUms 00 NPONu-
Ppid MidiC HUMU, a 8 NIOCYMKY MOdIce NpU38ecmu 00 6Mpamu CUcmemoro npasa Yxpaiunu ceoei
OCHOBHOI 03HAKU — cucmemHocmi. [[pyea KpatiHicms y 00CIONCEHHAX MISpAYIUHUX NPoYyeci
6 Vkpaiui nonseac ¢ ananizi emnipuynux 0anux y cepi miepayii 6e3 3acmocysants 3a2aib-
HUX meopemuyHux nioxodis. Tobmo 6uUcHo8KU Ui peKoMeHOayii w000 NONINUUEHHS YUHHO20
Miepayitino2o 3aKkoH00A8CmMEAa podIAMbCsL BUKIIOUHO HA NIOCMABE AHANI3Y CIAMUCIUYHUX
Ooanux 6e3 3anyuenns meopemuynux 3uans. Cnpagodi, Hayka npo mizpayiio 6e3 npaKmuku ¢
Mepmeoio, addice HAYKA 3a2ATI0M SUHUKILA MA ICHYE 0151 6UPiuleHHs npobiem, Wo BUHUKAIOMb
Ha npakmuyi. Boonouac ne eéapmo 3abyeamu, wo npakmuka 6e3 HayKu € Clinow, a momy
PO36UMOK MI2PAYITIHO20 3AKOHOOA6CMEA MA NONINUeHHS OISLIbHOCME cy6 €kmis, wo peai-
3Y10Mb 0epoHcagHy Micpayiiny noaimuKy, € HeMONCIUBUMY De3 HANPAYIOBAHHS Tl CUCTeMAmu-
3ayii HAyKoBUX 3HAHb NPO Micpayilo, Miepayilini npoyecu ma Micpayitini iOHOCUHU.
KarouoBi ciioBa: mpaBoBe perymaroBaHHS, MirpamiifHi BiJHOCHHH, aJMIHICTPaTHBHO-
[IPaBOBE PErYIIOBaHHS MIirpalifHUX BiIHOCHH, HAyKOBO-METOAOJIOTI4HI HiAXOIH.
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MukoneHko

Onekcanpgp IBaHoBuUY,
3aBiayBay kagenpu
aAMIHICTPaTNBHOIro

Ta rocrofapchbKoro npasa
OnecbKoro HaLjioHaIbHOro
yHiBepcutety

imeHi I. I. Me4HukoBa,
JIOKTOP IOPUANYHUX HAYK,
npogecop

Banamyw

Map’aHa AHatoniiBHa,
CcTapLuni BuKknanad
kagenpu
aaMIHICTPaTnBHOIo Ta
rocrnoaapchbKoro npasa
Onecbkoro HaujoHaIbHOro
yHiBEPCUTETY

imeHi l. I. Me4HunkoBa,
KaHAuAAaT IPUaNYHUX HayK

1. Beryn

YOpomoBK OCTaHHIX AECATWIITH Mirpaumig HaOynaa 03-
Hak TobanbHOl mpobimemu cydacHOCTI (CynpyHOBCHKHIA,
2015), ToOMy CHOTOIHI NMUTAHHS PETYIIOBAHHS MIrpalliitHuX
MpOIIECiB B YKpaiHi € TOCTPUM Ta aKTyaJIbHUM. 3HAYHI Teo-
MOJIITUYHI 3MiHH, €KOHOMIYHA HECTAOUTLHICTh, KOH(IIIKT Ha
Cxoni YkpaiHu, a TakoX MiAMUCaHHS YTOIU MPO acolliallio
Ta 0e3Bi30BUI pexxuM Mixk YkpaiHoto Ta €BpomnelicbkkuM Co-
F030M BIUTMHYJIM Ha BCi aCMEKTH JKUTTS CYCIUIBCTBA, Y TOMY
YHCIi Ha MIirpaliiiHi mpouecu.

[MoniTruHi 3MiHK IPU3BENH, MO-TIEpIIIE, A0 BIATOKY YKpa-
{HCBKHX I'pOMaJisiH A0 KpaiH CxigHoi €Bponu; mo-apyre, 10
3MCHIIICHHS 3allUTiB HA OTPHMAaHHsS MIPAaBOBOTO cTarycy Oi-
JKEHI Ta 0ci0, sKi MOTPeOyIOTh JAOMATKOBOTO 3aXHCTy Ha
TepuTopii YKpaiHu; MO-TPeTeE, 10 3aKPilUIeHHS 32 YKpaiHO
Heo(DIifHOTO cTaTycy KpaiHu-TpaH3uTepa.

3a3Bu4all HOPMaTHBHO-TIPABOBE PETYIIOBAHHS Mirpartiii-
HUX TIpOIIEeCiB B YKpaiHi 3MIMCHIOETHCS SIK peakilis Ha Hera-
THUBHI HAaCIiKH, SKi BKE HACTAJIM 3 NPUYMHM BiACYTHOCTI
HAJIEKHOTO MPO(DiTaKTHYHOTO BILTUBY 3 OOKY JepkaBu. | Bce
e BigOyBa€eThCs Ha TIIi MOCUIIEHHS TPYIOBOI Mirpaii Ta Mi-
rparii MoJIOi 3 METOIO0 OTPUMaHHsI BUIIOT OCBITH B €BPOTIEHi-
CBKHUX KpaiHax.

[Tonpu 3a3HaveHi npobiieMu, B YKpaiHi 10Ci HeMae €1u-
HOT JIYMKH 1I0JI0 iCHYBaHHS B CHCTEMI TpaBa TaKoi CaMOCTii-
HOI rairy3i, sIKk MirpamiiHe mpaBo, BiJICYTHE YiTKE YSBJICHHS
PO OCHOBHI HaNpsIMH AEP>KaBHOI MIrpamiiHOi HONITHKH, €
HECUCTEeMaTH30BaHe MirpaliiiHe 3aKOHOJaBCTBO Ta CYTTEBI
npoOieMH B IpaBO3acTOCOBHil cdepi. IIpruomy BupimuTH
i mpoOJeMHI MUTaHHS MOXKHA JIMIIe B KOMIUIekci. ToOTo
CHoYaTKy Ha 0a3i IiJIiCHOI Teopii Mpo Mirpaiio Ta Mirpawii-
HY TIOJIITUKY MOKHA BJJOCKOHAIUTH HAI[IOHAIEHE 3aKOHO/IaB-
CTBO, a B)KE CHCTEMAaTH30BaHE MirpaliiiHe 3aKOHOJABCTBO Y
CBOIO YepTy TIO3UTHBHO IMTO3HAYUTHCS SIK Ha NiSUTBHOCTI YIIOB-
HOB2)KCHHX Ha T€ OpraHiB, TaK i Ha peaiizarii nmpae i cBodox
¢biznuHMX 0cib y it chepi.

VY cucremi mpaBa YKpaiHH, sika PO3BHBAETHCS ChHOTOMHI
MiJ BIUIMBOM €BPOIHTETPAIifHUX MpOLECiB, BiAOYyBaIOTHCS
3MiHH, 1[0 CYTTEBO BIUIMBAIOTH HA i CTPYKTYpHUil MOALN Ta
MO3HAYaI0ThCs Ha mpouecax (GOpMyBaHHS KaTeropialbHOTO
armapaty pUINIHOI HayKd. 1]i 3MIHH TOPKAIOTBCS TAKOXK Mi-
rpamifHO-TIPAaBOBOTO PETYITIOBAHHS.

VY 3B’A3KY i3 UM BBaXXAEMO 32 JIOIIIBHE PO3KPUTH 3MiCT
OCHOBHHUX HayKOBO-METOJIOJIOTIYHHX ITiIXOIIB 1O BU3HAYCH-
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HSl MiCIIsl MITpaniifHOTO MpaBa B CHCTEMI IpaBa YKpaiHH Ta 0COOIHMBOCTEH MPaBOBOTO
peryIroBaHHs MirpallifHiX BIIHOCUH B YKpaiHi.

OxpeMi acleKTH HAIIOHAJIBLHOTO MPABOBOTO PETYIIOBaHHS MIrpallifiHUX BiIHOCHH
B YKpaiHi po3misHyTo B npansx B.b. Asep’smosa, H0.I1. burska, JI.B. I'ono6oponska,
B.M. I'apamyxka, L.I1. lonocHiuenka, C.B. Kianosa, T.O. Koiomoens, O.B. Ky3pmeHko,
P.C. Menbnuka, T.I1. Minku, B.I. [Taneko, C.C. Caia, B.M. Cairyp, H.I. LlekanoBoi Ta
0araTboX IHIINUX BITYM3HSIHUX HAYKOBIIIB.

BomHouac posramyxeHa cHcTeMa HayKOBO-METOJOJNOTIYHUX IMiJAXOMIB, SKi BHKO-
PHUCTOBYIOTHCSI HAYKOBISIMU TIiJI 9ac JOCIHIIKSHHS 0COOIMBOCTEH MPaBOBOTO PETYITIO-
BaHHS MITpamiifHUX BiTHOCHH B YKpaiHi, 3yMOBIIIO€ YHCJICHHI CYNEPEWINBI BUCHOBKH
IIOZI0 MICIISI Ta 3HAYCHHS MITPaLiifHOTO IpaBa cepell eIEMEHTIB CHCTEeMH IIpaBa YKpai-
HU. Lle CBIAUNTH TaKoX MPO MEBHI MPOOIEMH METOMOJOTIT IOPUIANYHOT HAYKH 3arajioM,
aJDKe 3aMICTh Y3TO/DKEHHs M cucTeMaru3alii po3pi3sHEHUX 3HaHb MPO MpaBO CydacHa
METOJOJIOTIsl IOPUANIHOI HAyKH OPIEHTOBaHA MEPEBAKHO HA OTPHMAHHS HOBUX 3HAHb
PO TIPABO, IO € TIO3UTHBHUM [UTSI PO3BUTKY IOPUANIHOI HAYKH B MalOyTHHOMY, TIPOTE
HETaTUBHO TIO3HAYAETHCSI Ha T1 METOJOIOTIYHUX BIIACTHBOCTAX CaMe TYT i 3apas.

HaBeneHnM 3yMOBIIOETHCS METa CTaTTi — KOMIUICKCHUI aHAai3 OCHOBHHMX HayKoO-
BO-METOJIOJIOTIYHUX MiAXOMIB JI0 TOCIIPKEHHS MPABOBOTO PETYIIOBAHHS MIrpamiiHuX
BiTHOCHH B YKpaiHi.

2. @eHOMEH «IIPaBOBe PeryJI0BaHHI» B IOPUANYHIN Haylli Ta cCIOCO0U PO3KPHUT-
TH OT0 3MicTy

[eprn HiXK IEpETH 10 aHATI3y MPEJCTABICHUX Y CICMiaibHIN JIiTepaTypi HAyKOBUX
TTAXO/IIB 10 BU3HAUYEHHS 0COOMBOCTEH IPABOBOTO PETYIIIOBAHHS MIrpalliiHUX BiTHOCHUH,
BapTO 3BEPHYTH yBary Ha Te, 0 (PCHOMEH «IIPaBOBE PETYIIOBAHHS BUBUAETHCS B Haylli B
pi3Hwmii crioci6. 3naBanocs 0, ieThCs MPo 3BUYaliHE MPaBOBE SABHIIE, SKE BKE JABHO i He-
OZIHOPA30BO JOCHIPKYBAJIOCS SK Ha 3araJlbHOTEOPETUYHOMY, TaK 1 Ha Tajly3eBOMY PiBHSX.
BonHouac po3kputTs foro 3MmicTy € ckiagHUM, 1 He BCi 3100yBadi, SKi IPETEHAYIOTh Ha
cTaTtyc JToKTopa (isocodii abo J0KTOpa Npara, BAAIO0 PO3KPUBAIOTH HOT0 CYTHICTh Y Me-
Kax TPEICTaBICHOI HayKOBO-IOCIiTHOT poboTr. Hampukmaz, y Ha3Bax HayKOBO-IOCTI[-
HUX TIpalh Ta MOHOTpadiil MoMMpeHe BUKOPUCTAHHS TEPMIiHIB «IIpaBOBE 3a0e3MCUCHHS
M «AepKaBHE PETYIIIOBAHH», OHAK IPH IIbOMY B CAaMHX po0OTax B3araji BiACYTHI {yM-
KM IIOJI0 CTIiBBiIHOIIEHHS IIUX MOHATH i3 MOHSATTIM «IIPABOBE PETYIIIOBAHH.

Y HayKOBHX ITyOMiKaI[isIX 3MICT Oy/b-SIKOTO IPABOBOTO PETYIIIOBAHHS (IIyOIiuyHO-TIpa-
BOBOT'0, KOHCTUTYILIHHOTO, aJIMIHICTPATHBHOTO TOILO) PO3KPUBAIOTH TAKHUMU LIISTXaMH:

1) mosgxoM mepenideHHs HOPMATHBHO-TIPABOBHX aKTiB, IO PETrYIIOIOTH IEBHY
rpyny CYCHUIbHUX BIJIHOCHWHH, Ta Yepe3 aHaji3 3MICTy WX HOPMAaTHBHO-IIPABOBHUX
akTiB. CTOCOBHO IIbOTO HAYKOBO-METOJIOJIOTIYHOTO MiAXOAY BBaXKAEMO, IO HE MOXKHA
XapaKTePUCTHUKY MPABOBOTO PETYIIOBAHHS 3BOJIUTH BUKIIOYHO JIO MEPEITIKY Ta Xapak-
TEPUCTUKU HOPMATUBHO-IIPABOBUX aKTiB, aJ[)KE MPABOBE PETYIIOBAHHS HE € CYKYITHi-
CTIO HOPMATHBHO-IIPABOBUX aKTiB;

2) dYepe3 XapaKTePHUCTHKY TaKHX JBOX BXIIMBHUX KaTEropii Teopii mpaea, sSK mpea-
MET i METOZ MPaBOBOTO PEryiTroBaHHA. lle HAWOUIBII MOMMPEHNH Y HAYKOBHX IIPAILIX
MiJXiT 10 BU3HAYCHHS 3MicTy (PeHOMEHA «IIPABOBE PETYIIOBAHHS. VOro 3aBi/In BUKO-
PHUCTOBYIOTH TIiJl Yac HaJIlaHHS XapaKTEPUCTHKH OCOOIMBOCTSM Tally3eBOrO MPaBOBOTO
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perymoBaHHs. BonHovac 13 cepeJMHH MUHYJIOTO CTOJITTA, KOJIU MpeaMeT 1 MeTo mpa-
BOBOTO DPEryJIOBaHHA OyJIM BU3HAHI OCHOBHMMH KpUTEpisMH Ju(epeHIiiamnii npapa Ha
rairy3i, e HayKOBO-METOIOJOTTUHHIM ITiIXi]T IIOI0 XapaKTEPUCTHKH IPABOBOTO PETYJIFO-
BaHHsI IOCTIHHO ITi)TaBaBCsl KPUTHIIL. 3a3HAYAIIOCS, IO IIMX JIBOX KPUTEPIiB HE BUCTAYA€E
He JINIIE A7 BUAUICHHS B CUCTEMI IIpaBa raiysi MpaBa, a i U1 BCEOITHOTO PO3KPUTTS
crerudiku Oynb-IKOro rajy3eBOro 4M MiAraay3eBOr0 MpaBOBOTO perymtoBaHHS. OTxke,
yceOI1YHO PO3KPHUTHU ChOTOMIHI crielin(iKy, HaPUKJIIa I, aAMIHICTPAaTUBHO-IIPABOBOTO pery-
JFOBAHHSI HEMOJIBO JIMIIE 32 TOTIOMOTOF0 MIPEIMETa Ta METOY aaIMiHICTPaTUBHO-TIPa-
BOBOTO PETYIIOBAaHHS. 3aBKIM BUHHKAE HEOOXITHICTh 3BEPHEHHS 10 MiJeH aaMiHicTpa-
THUBHO-TIPABOBOTO PETYIIIOBAHHS, IPUHIIMITIB aJIMIHICTPATUBHOTO MpaBa TOIIIO;

3) depe3 XapaKTEPHCTHUKY MEXaHi3My IPaBOBOTO perymoBaHHs. IIpu 1ipoMy 49iTKO
BU3HAUCHUX EJIEMEHTIB IIbOTO MEXaHi3My He icHye. KoxHuil HayKoBelb MOXKE BUi-
JUTH CBill IEBHUN apryMeHTOBaHUI HaOip eeMEeHTIB, 5Ki, Ha HOro TyMKY, pO3KpHBa-
I0Th MEXaHi3M MPaBOBOrO peryiroBaHHs. Lleil minxix nae MOXIHMBICTD 30CepeAUTUCS
HE JIMIIEe Ha 0COONMBOCTAX CYCIIUIBHUX BITHOCHH, IO PETYJIIOIOTHCS, i HA IPABOBOMY
IHCTpYMEHTapii, IKUH TIPH [IbOMY BUKOPHUCTOBYETHCS, a W HA Cy0’ €KTaxX BIIMOBITHHX
MPAaBOBITHOCHH Ta iX MpaBOBOMY craTyci. lleil HaykoBH MiIXix IO XapaKTEPUCTUKU
IIPaBOBOTO PETYNIOBAHHS HAaHOUIBII HAOMMKEHUH O MOTped MPaKTUKH, aKe Xapak-
TEPUCTHKA MEXaHi3My IPaBOBOTO PETYIIOBAaHHA Ja€ 3MOT'Y PO3KPHUTHU IPOLEC IEPETBO-
PEHHsI BENiHHS, 3aKPiMJIEHOTO0 B HOPMATUBHO-IIPABOBUX aKTaX, HA KOHKPETHUH pe3yib-
TaT AIJIBHOCTI Cy0’€KTIB MPaBO3acTOCYBaHHS;

4) dYepe3 XapaKTEPHUCTHKY MIPAaBOBOTO pexkuMy. KaTeropist «paBOBUil pexKIM» € T0-
HATTSM, SIKE JIOCHTH IIMPOKO BUKOPHCTOBYETHCS B YHHHOMY 3aKOHONABCTBI, IIPOTE TaK
1 He 3HAMIIUIO CBOE YiTKE 3MICTOBE HAIOBHEHHS Ta MICIIC B KaTerOpialbHOMY arapari
IOPUIMYHOT HAyKW 3arajioM i HayKd aJMiHICTPaTHBHOTO INpaBa 30Kkpema. Hampuxian,
cT. 92 Konctutynii YkpaiHu 3aKkpillTiO€, 1[0 BUKJIIOUHO 3aKOHAMM YKpaiHU BCTAHOB-
JOETHCA MOPAJOK YTBOPEHHS 1 (DYHKLIOHYBaHHS BUIBHMX Ta 1HIIMX CIEUiaJbHUX 30H,
K1 MalOTh EKOHOMIYHHMN YU MITpAIliiHHNA peXUM, BIIMIHHHH Bif 3arajibHoro. Choros-
Hi HAMAraroTbCsl PO3KPUTH CHEIU(IKY TPABOBOTO PETYIIOBAHHS Yepe3 XapaKTePHUCTUKY
€JIEMEHTIB, 1[0 CKJIaJaoTh 3MicT npaBoBoro pexumy (C.C. AnekceeB, M. A. bagamyn,
T.I1. MiHka Ta iHIIi BUeHi), OHAK NIPH EOMY € pO301KHOCTI SK Y BU3HAYCHH] IPABOBOTO
PEKUMY, TaK 1 IIOJ0 MEPeIiKy eIEMEHTIB, 10 CTAHOBIATH HOTO 3MICT.

Yci HaBeieHi BUILE METOAOJIOT1UHI MiIXOAU O1IBII00 YU MEHIIIOK MipOIO BUKOPUCTO-
BYIOTBCS TAKOX ITiJ] 4aC JOCIIIXKEHHS IPABOBOr0 PETyIIOBaHHA MIrpalifHUX BiTHOCHH
B Ykpaini. BogHo4ac pe3ynbTaTti TakuX JOCIIIKEHb MAIOTh CYTIEPEWINBUI XapaKTep.

3. XapakTepucTiKa OCHOBHMX HAYKOBO-METONOJIOTiYHUX MiIX0AiB A0 JOCTiTAKeH-
HSl aIMiHICTPATHBHO-TIPABOBOI0 Pery/II0BaHHs MirpaniifHux BilHoCUH B YKpaini

MirpariifHi BiTHOCHHI BUHHUKAIOTH Y 3B’ 3Ky 3 TIEPEMIIIEHHAM (Pi3HTHHX 0Ci0 y Mekax
OHOTO aJMiHICTPaTUBHO-TEPUTOPIAIBHOTO YTBOPEHHS a00 Mix HuMH. ToOTO Mirpamiiini
BiZITHOCHHH OXOIUTIOIOTH HE TUIbKU caM (paKT MepeMillieHHs], a i yci Aii, sIKi nepeayoTh Lbo-
My (akTy (OTpUMaHHS Bi3H, TACIOPTHHUX a00 BUI3HUX JOKYMEHTIB TOIIO). TaAKUM YHHOM,
MITpaIliiiHi BIIHOCHHH PETYITIOIOTHCS ChOTOIHI PI3HUMH TaTy3sMHU 3aKOHOJABCTBA (KOHCTH-
TYIIHHAM, aJIMiHICTPaTHBHUM, KPUMIHAIBHAM TOIIIO), IO CTBOPHJIO MiAIPYHTSI IS TUCKY-
Ciif y HayKOBIii CITUTBHOTI CTOCOBHO MICIISl MITpaIliifHOTO IpaBa B CHCTEMI IIpaBa YKpaiHH.
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J71st BUCBITIIEHHS LILOTO MMUTAHHS 3BEPHEMOCS 10 HAyKOBHX IPAllb, Y SIKHX TIOBHOIO Mi-
POIO BiTOOpaXKaloThCs CydacHa METOAOJIOTIS TOCTiIKEHh CHCTEMH TipaBa YKpaiHH Ta Cy-
YacHi MIXOM IO BU3HAYEHHS MICIlSI MIrpaIliifHOTO MpaBa y BITUM3HSHIN CHCTEMI IpaBa.

BinbiricTe HayKOBIIIB 31 CIIEIIAIEHOCTI «AIMIHICTpaTHBHE TIPaBO 1 IPOIIECY, K1 J10-
CJIIIKYIOTh ITPaBOBE PETyIIOBAHHS CYCIUIBHUX BiTHOCHH Yy cepi Mirpamii (Hanpukmam,
T.II. Minka, B.I. ITansko, C.C. Cai, B.M. CHiryp Ta iHI1i), BBaXat0Th, 1110 1I€ TPABOBE
PETYIIOBAaHHS 32 CBOEIO CYTTIO € aJIMIHICTPATUBHO-IIPABOBHM, & TOMY MirpalliifHe mpaBo
XapaKTepU3yIOTh K IPABOBUI IHCTUTYT aIMiHICTPaTHBHOTO MpaBa YKpainu. BogHo-
Yac € BUCHI, SIKI HAMAraroThCs MIABUIIUTH CTATyC MIrpamiiHOrO paBa B CUCTEMI IIpaBa
VYkpaiHu Ta apryMeHTYIOTh HEOOXIHICTh HOTO BU3HAHHS sK Taiy3i mpasa. lllonpasna,
KOXEH 13 HUX poOHTH 1ie 1o-cBoemy (bamamymi, 2017).

Hanpuxnan, [I.B. 'onobopoasko 3a3Hadae, Mo MirpauiifHe IpaBo — Iie HOBa CaMo-
CTifiHa rayry3p HalllOHAJbHOI MPABOBOI CHUCTEMH 31 CBOIM NPEAMETOM PETYIIOBaHHS,
yCIaJKOBaHMMU BiJi aJMIHICTPaTHBHOIO MpaBa METOJAMHU PETYIIOBAHHS BIITHOCHH Ta
BIJIBEPTO aKI[CHTOBAHWMH OCOOJIMBOCTSMH, 110 CKJIAJIMCSA BHACTIIOK ToOanizalii cy-
cniyibcTBa. BomHovac aBTop 06a4nTh 1 Jesiki ciaOki cTOpOHU cBOel KoHIenii. Tak, BiH
HAroJIOIy€e Ha TOMY, III0 MirparliiiHe paBo nepedyBae Ha MepPeXiIHIN cTaii GopMyBaH-
HS: BOHO BXE BEJIHKE JJISI «IITAHIBY aJIMIiHICTPaTHBHOTO IIPaBa, MPOTE IIe HE 30BCIM
PO3KpHIIOCS Ta He Ha0yJI0 BCiX 0COONMBUX PHC, SKi IEBHOIO MipOIO XapaKTepU3yIOTh ca-
MOCTiIfHy IPaBOBY rairy3b. ToMy, Ha AYMKY BU€HOT'0, CbOTOJ{HI 0COOJIUBY yBary HeoOXif-
HO TPHUAUTUTH MUTAHHSAM Konu(ikarlii MirpamiifHoro 3aKOHOJJaBCTBA Ta KOMILIEKCHUM
THCTHTYTaM, SIKi MaFOTh MIKTaITy3eBHI «ITpUKOpAOHHH» acnekT (I'onobopoapko, 2015).

SIKIIO TIPOCTEKUTH 32 HAYKOBO-METOIONOTIYHMM IiIXOIOM, IO BUKOPHCTaHHN
J.B. Tomo6oponbkoM, TO HOro MOXKHa TPEJACTABUTH Y BHIVISAAI TaKOrO aJITOPUTMY:
1) oOrpyHTyBaHHS iCHyBaHHS MIrpamiifHOro mpaBsa siK CaMOCTIHHOI ramy3i mpaBa 3a
JIOTIOMOTOI0 KJTACHYHUX KPHUTEpiiB qudepeHuiaii npasa Ha ramysi (IpeaMer i MeTox
MIPaBOBOTO PETYIIOBAaHH:); 2) (pakT BUSHAHHA iICHYBaHHA CAMOCTIHHO1 rajy3i npaBa aB-
TOMATHUYHO TSTHE 332 COOOI0 BU3HAHHS HAyKH MITpamifHOTO IMpaBa siK raly3eBol IopH-
JUYHOT HayKH; 3) iCHyBaHHs Tally3¢BOi HayKW Ta HAYKOBIIIB i3 Ii€l TEMaTHKH JacTh
3MOTY TIOJIIIITUTH PiBEHb MOCIHIHKeHb Y cdepi Mirpaiii; 4) sk HACIiJOK, Ha ITiJICTaBi
HAyKOBUX pEeKOMEHAaIliili OyIyTh CYTTE€BO IOJIIIICHI HAalliOHAJHHE 3aKOHOAABCTBO Ta
MPaBO3aCcTOCOBHA JisSUTBHICTH y MirpariiHii cdepi.

H.I. exanoBa Takox BBa)kae€, 110 MirpaiiiiHe MpaBo sBJsE€ cOOOI0 rany3b yKpaiH-
chKoOro npapa. OHAK MMPH [IbOMY BYCHUH YTOYHIOE, IO aIMiHICTPATUBHE MPABO CHOTO-
Hi (3 ypaxyBaHHsIM Teopii MOidy MpaBa Ha MPUBATHE Ta MyOJIiYHE) MOXKHA PO3IIISIATH
SIK MeTaraily3b YKpaiHChbKOTO TpaBa, a TOMY B CHCTEMi 0COOJIMBOTO aJIMiHICTPATHBHOTO
MpaBa MO>KHA BHJIUISITH TIEBHI TaTy3€Bi YTBOPEHHS, Cepesl IKUX 0COOIMBE MicIie Tocifae
Mirpaniiine npaso (Llexanosa, 2016).

ToOTO HayKOBEIb BHKOPHUCTOBYE HAyKOBO-METOMOJOTIYHMN MiAXia, SKAH MOXHA
MPEACTABUTU Y BHIVISAII TaKOTO alropuTMmy: 1) OOIpYHTYBaHHsS HEIOPEYHOCTI BUKO-
PHUCTaHHS B Cy4yaCHHMX YMOBax KJIacHMYHMX KpHUTepiiB audepeHuialii mpaBa Ha ramysi;
2) oOTpyHTYBaHHS JOUIIHHOCTI BUKOPHCTAHHS IMiJT Yac audepeHmialii mpasa Teopii mo-
JTy TIpaBa Ha MyONiyHe W npuBaTHe; 3) OOIPYHTYBaHHS JOIIBHOCTI PO3DIIALY aaMi-
HICTPAaTUBHOTO TMPaBa HE MPOCTO SIK OJHIET 3 Tay3el myOmyHOro mpaBa YKpaiHu, a sk
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Meraraiysi, sika i € myOniyHUM MpaBoM B YKpaiHi; 4) oOrpyHTYBaHHs iCHYBaHHS 1HIIMX
MyONYHUX Tajxy3ed mNpasBa JIMIIe B MEXax CHCTEMH OCOOIMBOTO aJMiHICTPaTUBHOTO
MpaBa, OCKUIEKH B CHCTEMI IpaBa Mae OyTH BHJICHA MiHIMAJILHO HEOOXiHA KITbKICTh
MPaBOBUX YTBOPCHb.

Baxxaemo 3a J011IIbHE HE TIOTOAUTHUCS 3 HABEICHUMH JyMKaMH Ta BUCJIOBHUTH TEBHI
apryMeHTH.

Ha mpuxnaai mipkyBasb JI.B. ['onoOopoabka MOKHA IOMITUTH, SIK TPOOJIEMHI ITUTaH-
HsI Ta HOBI BUKJIMKH, III0 CTOSTH CBOTONHI Iepe]] FOPUANTHOO HAyKOIO H CHCTEMOIO TIpaBa
Ykpainu, BUPIIIYIOTHCS 32 JJOTTOMOTOI0 3aCTapijioro IHCTPYMEHTapIiro (METOIOJIOT 1, KaTe-
ropiaJIbHOTO anapary Tomo). He Mo)xHa BUpIITyBaTH MTaHHS BUHUKHEHHS HOBOI rairysi
IpaBa, SKIIO He IepenNITHy TH KpuTepii ii mudepenmiarii. Hikomm miampueMcTBo He cTaHe
IpUOYTKOBUM 1 O17IbII €()EKTUBHUM, SIKIIO B HOBi KOPIyCH BCTAHOBHUTH CTAPy TEXHIKY.
BusnanHS yi HeBU3HAHHS MITpaIliifHOTO MpaBa sIKk cCaMOCTIHHOI rany3i npaBa YKpaiHu He
BUPIINIYE Ti MpoOIIeMH, SIKi iCHYIOTh CHOTOIHI B MirpatliiHii cepi. Kogudikamiro x miei
YaCTHHH 3aKOHOJABCTBA MOXKHA MPOBOAUTH ¥ Oe3 ICHYBaHHS BiJIOBITHOI raly3i mpaga.
[TorpiOHa nuIIe MOMITHYHA BOJIS MO0 HEOOXITHOCTI TAKUX 3MIiH Y CYCITIIbCTBI.

Y 11boMy CEHCI BapTo 3a3HAYUTH, N0 OYPXJIMBUH PO3BUTOK 3aKOHOJABCTBA YKpaiHH
IPU3BIB JI0 TiEepTpo(hOBaHOI OIIHKK Cy0’ €KTHBHOTO (hakTopa y GOpMyBaHHI IPaBOBOi
cuctemu. Lle y cBorO vepry mpusBesno a0 (HaKTHIHOTO OTOTOXKHEHHS CUCTEMH IpaBa i3
CUCTEMOI0 3aKOHONABCTBa. ChOrOIHI BUHUKHEHHS OyIb-AKOi Tajy3i 3aKOHOJABCTBA YO-
MYCh aBTOMATHYHO TIOB’SI3YIOTH i3 BUHHKHEHHSM 1 ()OPMYBaHHSM CaMOCTIHHOI Taiy3i
npasa. SIKI10 BUHUKHEHHST HOBIX HOPM IIPaBa Ta HABITH MPABOBHX IHCTUTYTIB y CHCTEMI
MpaBa He BUKJIMKAE CYNEPEYOK Cepell HAyKOBI(IB, TO BUHHKHEHHS CaMOCTIHHOI rary3i
IpaBa € OIHHUM i3 IPOOJIEMHUX IMUTAaHb CYYacHOI IOpUANYHOI HayKH. besnepednnm € Te,
IO cepel] KpUTEpiiB MoauTy MpaBa Ha rajy3i, a TakoXX KpHTepiiB (hopMyBaHHS HOBUX
rajgyseil y cuCTeMi IpaBa 0COOIMBE Miclie MOCIA0Th MPEAMET 1 METO/ IPABOBOTO PETy-
moBaHHs. OHAK, Ha )KaJib, Hi PEIMET, Hi METO]] IPaBOBOTO PETYIIFOBaHHS IOCTATHHOIO
MIpOI0 HE MOXKYTh YIIOPATUCS 3 POJLTIO KPUTEPIiB MOILTy IpaBa Ha Tay3i, OCKUIBKH i
gac X BUKOPUCTAaHHS BUHUKAIOTh CYIIEPEWINBI Ta HE 10 KiHII 00TPyHTOBaHI BUCHOBKH.
OO6unBa kpuTepii HEOOXiTHI, IPOTE € SIBHO HEAOCTATHIMHU JUIS 3MIMCHEHHS Tally3eBOi
mudepentianii npasa. Lle i migmToBXy€e HAYKOBIIB 0 HOIIYKiB TOAATKOBUX KPUTEPIiB,
TaKuX SIK i, IPUHIUIH, 3aBAaHHs, (QyHKIIi IPaBOBOrO BIUIMBY a00 (aKT iCHyBaHHS
CaMOCTIHHOI IOPUANYHOI BiAMOBiAanbpHOCTI TOIIO (Mukonenko, 2010).

LikaBo i Te, o H.I. LlexanoBa cTBepmKye, M0 TpaauLiiHi kpuTepii Audepenmianii
npasa (IpeaMeT i METOII MIPaBOBOTO PETYINIOBAHHS) yXKE HE CIPAIlbOBYIOTh Y Cy4acHUX
YMOBax, a TOMY BiJl HUX HEOOXiTHO BIJIMOBIISITHCS SIKIIIO HE ChOTOMHI, TO HAWOIMKINM
gacoM (Llekanosa, 2016). BogHodac SKHXOCh HOBUX YITKHUX KpUTEpiiB audepenmiarii
IpaBa Ha rayrysi, HiAramys3i Ta MpaBoBi IHCTUTYTH HayKOBEIh HE MPOIIOHYE.

IlepenyMoBM BUHMKHEHHS B CHCTeMi IpaBa YkpaiHu HOBoi ramysi mpasa J|.B. To-
J000POABKO 3BiB 10 BU3HAUEHHS 00CsTY (po3Mipy) CYCHIBHUX BITHOCHH, SIKi PETyIo-
10ThCS TIpaBoM. ToOTO AKIIO Manuid 00CAT CYCHUTBPHUX BiTHOCHH PETYIIOETHCS PABOM,
TO II€ TIPABOBHI IHCTUTYT, a SAKIIO BEIHKHHA — IIe BKE CAaMOCTIiiHa raiy3b npaBa. Beaxka-
€MO, 110 0e3 BU3HAUCHHSI YITKUX CYYacHHUX KpUTEpiiB audepeHiiamii mpaBa Ha rarysi
BUPIIIATH [IO CKIAIHY TEOPETHUHY MIpoOiIeMy HEMOXIINBO, a ToMy 3roxHi 3 H.I. Iexa-
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JIOBOIO B TOMY, 110 Oy/b-sKi MipKyBaHHA PO MOXJIMBICTh BUIUIEHHS B CHCTEMI IpaBa
HOBOI raly3i IpaBa JIAIIIE 3 OTVIAY Ha Ba KPUTEPIi — IIPEIMET 1 METO IIPaBOBOTO Pery-
JIIOBaHHS — CHOTOJIHI HE HECYTh y cO01 JKOTHOT MPAKTUIHOT KOPUCTI, 3aKJIaIAal0uH JIHIIE
CTPYHT» JJIsl BUKJITFOYHO CXOJIACTUYHUX PO3MOB Ha HaykoBy Temy (Llekanosa, 2016).

CpoTo/IHI B FOpUIMYHIN HayIli CKIIaiacs I[ikaBa CHTYallis i3 CHCTEMOIO MpaBa YKpai-
HU. OJHI HAYKOBII HAMAralOTHCS PO3MISLAATH 11 SIK CYKYIHICTh raly3eil mpaBa, OCHOBHU-
MU KPUTEPIIMH BHIUICHHS SIKKX € TIPEIMET i METOJI PABOBOT'O PETYITIOBAHHS, HATOMICTb
IHIII Bipa3y KOHCTATYIOTh, IO CHCTEMa MpaBa HacaMIlepel CKIaJaeThCs 3 My OIiTHOTO
Ta MPUBATHOTO TPaBa, 1 BXKE B MEXax IUX JBOX MiJCHCTEM BHIUIAIOTH «MIHIMAJIBLHO
HEOOXiJJHY KUTBKICTh Tally3el MpaBay, sKi CTBOPIOIOTHCS HE 3a MPEAMETOM Ta METOIOM
MIPaBOBOTO PETYNIOBAHHS, a 32 SIKUMHCH IHIIUMH KPUTEPisIMH (HAIPHUKIA, BiIIOBIIHO
JI0 IOTPeO CYyCHiNBCTBA).

Piu y Tomy, mo moain mpaBa Ha IMyOJIiuHe Ta MPUBATHE € TEOPETUYHOI KOHCTPYKIIi-
€10, y SKif BIZICYTHI YiTKi KpUTepii po3MexxyBaHHS cdep MmyOaiuHoro il IpUBaTHOTO Mpa-
B2, a TAKOXX € CYTTEBI MPOOIEeMHU 3 11 pealtizalli€lo Ha MPaKTHIHO-TIPUKIaHOMY piBHi. [lo
TOTO K I KOHIICIIIS PyHHY€E TPaIUIiiHI YSBICHHS MPO CHCTEMY TpaBa SK CYKYIHICTb
raiysed mpapa, IpaBOBUX 1HCTUTYTIB 1 HOpM TpaBa (Mukonenko, 2016). OcobmuBe aj-
MiHiCTpaTHBHE NPaBo, Ha sike opieHTyeThest H.I. LlekanoBa Ta 3MiCT SKOTO 3alpOIIOHYBAB
P.C. Mensauk (Menbauk, 2010), € muiiie ofHIEr 3 HAYKOBUX KOHLIEIIIH, SIKi IpeICTaBIIeH]
B CyYacHill lopuauuHiii gitepatypi. 1o TOro x SKIo KepyBaTUCs MiJXOA0M, SIKHHA MPOIIO-
nye H.I. LlekanoBa, To BUXOIUTS, IO B CHCTEMI IIpaBa € MyOTiYHe Ta MPUBATHE TIPABO, Y
CHCTEMI ITyOJIIYHOTO MPaBa BUIUIAIOTHCS KOHCTUTYIIIHHE MPaBO Ta aMIHICTPpAaTHBHE Mpa-
BO SIK MeTarajiy3sb, a BKe B MeKaxX aJMIHICTPAaTHBHOTO TpaBa — MirpailiiiHe mpaBo sK ra-
IIy3b OCOOJIMBOTO aJIMIHICTPATUBHOTO TpaBa. Takuid MiIXiJ 0 CUCTEMH TpaBa, Ha TyMKY
H.I. IlexanoBoi, € MEHII 3aIUTyTaHUM, HDK TPaIUIiHHMINA 13 BUIUICHHAM Taly3ei npasa,
MpaBOBHX 1HCTUTYTIB i HOpM TipaBa (Llekanosa, 2016). ¥ cBoo uepry Mu mepekoHaHi,
o 1 TpaaumiiHui, i 3anporoHoBanuii H.I. [{ekanoBoro migxoau 10 BUBHAYEHHS] CUCTEMHU
IpaBa € CKJIAJHUMU, TUCKYCIHHUMU Ta € PEe3yJIETaTOM BUKOPHCTAHHS JIUIIIE OJJHOTO i3 YHC-
JICHHUX HAyKOBO-METOIOJIOTTYHUX IIAXOIB A0 JOCIiIKEHHS IIPaBOBOTO PETYITIOBAHHS.

4. BucHoBkHu

TakuM YMHOM, MIrpamiiiHi BiTHOCHHH € IPEAMETOM aIMiHICTPaTHBHO-TIPABOBOTO
peryatoBaHHs, HE3BaKaloUM Ha iCHYBaHHS MOOJAWHOKHX Tpallb, Y SIKHX CTBEPIKYETHCS
HEOOX1THICTh CTBOPEHHS CaMOCTIHHOI rairysi mpaBa «MirpauiitHe npaBo». JIuckyciitHiuM
3aJIMIIA€THCS TUTAHHS IIOJ0 CTATyCy MIrpamiifHOTO MpaBa B CHCTEMI aJIMiHICTPaTHBHO-
O TpaBa: Ie «rajy3b 0COOIMBOTO aIMiHICTPATHBHOTO MpaBay, «MiArany3b aaMiHicTpa-
TUBHOTO TIPaBay, «IPaBOBUH IHCTUTYT aIMIHICTPATHBHOTO IIPaBay.

Y HayKOBO-JOCHITHUX TpaIlsiX, sSKi MPUCBIYCHI NMPABOBOMY PETYITIOBAHHIO Mirpa-
LiHUX BiTHOCHH, BUKOPHCTOBYIOTHCS YOTHPH OCHOBHI HAYKOBO-METOAMYHI MPUHOMHU:
1) uepe3 aHami3 3MiCTY HOPMATHBHO-IIPABOBUX AKTIB, SIKi PEryIIOIOTh MIrpariifHi Bia-
HOCHHH; 2) yepe3 XapaKTepUCTHKY IpeMeTa il METo/1a MPaBOBOT'O PETYINIOBAHHS Mirpa-
LiHHUX BIIHOCHH; 3) Yepes eIeMeHTH MeXaH13My IIPaBOBOIO PETyIIOBaHHA MIrpaliiHuX
BiTHOCHH; 4) depe3 XapaKTEpUCTHUKY CIIEMEHTIB MIrpamifHOro mpaBoBoro pexxumy. Ha
Kallb, OTPUMaHi IPH IIBOMY PE3yNIBTAaTH € CYNICPEWINBUMH 32 3MICTOM Ta HE 3aBKIH
TIEPEKOHITUBUMH.
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Y JocHiIpKeHHSX MPaBOBOTO PEry/IIOBaHHS MIrpaulifHUX BiIHOCHH CIIOCTEpIraroThb-
csi 1Bl KpaiiHocTi. [lepiia moB’s3aHa 3 TEOPETU3YBaHHSAM MPOOIEM MirpariifHo-IpaBoro
PETYIIOBaHHS, KOJM 38 TEOPETHYHUMH KOHCTPYKLISAMH 1HOI1 He 6avarh mpoliieM MpaxTu-
KO-TIPUKJIAHOTO XapakTepy. ToOTo imeTscs mpo cnpobu AESKHX Y9eHHX OOIpyHTYBaTH
HEOOXIiTHICTh BUIUICHHS B CHCTEMI MpaBa YKpaiHU Takoi CaMOCTIHHOI Tairy3i mpaBa, siK
MirpamniiiHe mpaBo, po ITYYHUH BiIPUB Bl KOHCTUTYIIHHNX 200 aIMiHICTpaTUBHUX Ipa-
BOBIIHOCHH TaK 3BaHHMX MIIPaLlifHIX IPaBOBIAHOCHH TOIIO. [1pH IboMy HayKOBLI iHOMI He
MIOMIYalOTh 3TyOHMIA 1 pyHHIBHUH BIUIMB Ha CHCTEMY HAIlIOHAIBEHOTO MpaBa, OCKUIBKH IPO-
OJeHHs IpaBa Ha OLIBII APiIOHI €ITEMEHTH 3aBXKIU IPH3BOIUTH JI0 IIPOTUPIY MK HUMH, a B
IiJICYyMKY MOX€ ITPU3BECTH JI0 BTPATH CUCTEMOIO TIpaBa YKpaiHu CBO€T OCHOBHOI O3HAKH —
cucTeMHOCTI. BapTo Bu3HaTH TOW (haKT, M0 B FOPHIMYHIN HAYI[l HEOTHOPA30BO POOMITUCS
crnpoOu 3 po3poOIIeHHS JOKTPHUHU MITPaIliiiHOTO NipaBa YKpaiHu, sika 0 030poina gociinHu-
KiB HEOOXiTHOI0 HayKOBOIO MeTomoioricro. OIHaK BBaXKAEMO, IO CIIPOOH BYCHUX MOMIM-
MUTH B YKpaiHi MirpariiHy HOJITHKY Ta MirparmiifHe 3aKOHOABCTBO IILUISIXOM JOBEICHHS
ICHYBaHHS TaKOi CAMOCTIIMHOI raiTy3i paBa, sk MirpamiiiHe mpaBo, € MUIIXOM Y HIKYIH.

Jpyra KpaifHICTh y TOCTIIKEHHIX MIrpaiifHuX mponeciB B YKpaiHi Mojisrae B aHa-
Ji31 eMITIPpHYHKX TaHHX Yy cdepi Mirpamii 6e3 3acToCyBaHHs 3arajlbHUX TCOPETHIHUX
MiX0/iB, TOOTO KOJIM BUCHOBKH i pEKOMEHIAIII1 010 MOMIMIICHHS YHHHOTO MiTparliii-
HOTO 3aKOHOJABCTBA POOJSTHCS BUKIIOYHO HA IIJICTaBi aHAN3y CTATUCTUYHUX TaHUX
0e3 3aryueHHs TeOpeTHIHNX 3HaHb. CIpaBi, HayKa PO Mirpariro 6e3 IpakTHKH € Mep-
TBOIO, aJKe HayKa 3arajloM BUHHMKIIA Ta iICHY€ AJIs1 BUPIIIEHHS NMpoOJieM, 1[0 BUHUKAIOTh
Ha TpakTui. BogHowac He BapTo 3a0yBary, 1m0 MpakTHuKa 6€3 HAyKH € CIIMO0, a TOMY
PO3BHTOK MIrpamiiHOroO 3aKOHOJABCTBA Ta MOJIMIICHHS TisUTBHOCTI Cy0’€KTIB, sIKi pea-
T3YIOTh JIepKaBHY MITpalliifHy MOJITHKY, HEMOXKIIMBI 0e3 HaIllpalloBaHHs U crcTeMa-
TH3allii HAyKOBUX 3HAHb MPO MIrpallito, MirpaiiiHi mpouecu Ta MirpaliiHi BiITHOCHHH.
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The work analyzes the scientific and methodological approaches presented in the legal
literature concerning the study of legal regulation of migration relations in Ukraine. It is
stated that none of the existing scientific and methodological approaches does not fully dis-
close the specifics of legal regulation of migration relations, but creates favorable condi-
tions for the emergence of numerous contradictory conclusions, approaches and concepts.
Subjects a critical analysis of the scientists’ opinion on the place of migration law among
the elements of the Ukrainian legal system and reveals errors in the research methodology
of the legal regulation of migration relations. It is argued that migration relations are the
subject of administrative-legal regulation, however, the question remains as to the status of
migration law in the system of administrative law of Ukraine.

In research works devoted to the legal regulation of migration relations, four basic scien-
tific methods are used: 1) through the analysis of the content of the legal acts regulating
the migration relations; 2) through the characterization of the subject and method of legal
regulation of migration relations, 3) through the elements of the mechanism of legal regu-
lation of migration relations, 4) through the characteristics of the elements of the migration
legal regime. Unfortunately, the results obtained here are controversial in content and are
not always convincing.

1t is noted that in studies of legal regulation of migration relations there are two extremes.
The first extreme is connected with the theorizing of problems of migration-right regulation,
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when theoretical constructions sometimes do not see problems of practical-applied nature.
In other words, it is about attempts by some scholars to justify the need to allocate in the
system of law of Ukraine such an independent branch of law as migration law, the artifi-
cial separation from constitutional or administrative legal relations, so-called, migration
legal relations, etc. At the same time, scientists sometimes do not notice their pernicious
and devastating effects on the system of national law, since fragmentation of the law into
smaller elements always leads to contradictions between them, and in the end, it can lead
to the loss of the system of law of Ukraine of its main characteristic — systemic. The second
extreme in the research of migration processes in Ukraine is the analysis of empirical data
in the field of migration without the application of general theoretical approaches. That is,
the conclusions and recommendations for improving the current migration law are made
solely on the basis of statistical analysis without involving theoretical knowledge. Indeed,
science, including the science of migration, without practice is dead, because science has
arisen and exists to solve problems that arise in practice. At the same time, one should not
forget that practice without science is blind, and therefore the development of migration
legislation and improvement of the activities of subjects implementing the state migration
policy is impossible without the development and systematization of scientific knowledge
about migration, migration processes and migration relations.

Key words: legal regulation, migration relations, administrative-legal regulation of migra-
tion relations, scientific and methodological approaches.
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THEORETICAL ASPECTS OF DETERMINING
THE PLACE OF FINANCIAL LAW IN THE SYSTEM OF LAW

Purpose. The article is focused on the substantiation of the place of financial law in the
system of Ukrainian law.

Methods. Achievement of the stated objective is carried out by means of comprehensive and
consistent application of the corresponding scientific instrument presented by such methods
of scientific analysis as: dialectical, system and structural, formal and logical, historical,
comparative and legal, method of analysis and synthesis, etc.

The author of the article provides results of the research of the problems concerning the place
of financial law in the system of Ukrainian law and the inter-branch relations of financial law
and other branches of law.

The author has defined the criteria for the allocation of financial law in the system of Ukrainian
law and the sphere of relations regulated by the financial law of Ukraine. The author has
substantiated the preservation of the subject matter and the method of legal regulation as
the main criteria for construction the system of law, defining the scope of regulation and the
internal structure of the financial law branch. The problems of correlation of financial law and
legislation have been studied. The possibility of applying additional criteria for structuring
the system of law and the delineation of financial relations and relations regulated by other
branches of law has been substantiated.

1t has been stated that the development of the system of law, the allocation of branches of law,
adjustment of the subject matter of each branch of law are carried out in accordance with
the objectives and tasks of the branches of law, which are distinguished by legal science and
social practice, taking into account the dynamics of social relations and the needs for their
Sfurther development.

After Ukraine gained independence there were fundamental changes in the system of social
relations. Financial law in the new environment continues to have the aim to ensure the
funding of public spendings. But this aim is now subordinated to more distant objectives — to
ensure the stability of the monetary item, price and financial stability, achievement of stable
rates of economic growth and macroeconomic stability.

Relationship of financial law with other branches of law are manifested in the impact of
financial law on other branches of law and the scope of their action, as well as the reverse
impact of other branches of law on financial law and financial relations.

Conclusions. Taking into account the above objectives, inter-branch relations, social role
of financial law, homogeneity of the subject matter of financial law and unity of the legal
regulation method, it should be recognized as one of the fundamental (core) branches in the
system of Ukrainian law.

Key words: subject matter of financial law, method of financial law, objective of financial law,
system of law, branch of law, relations of branches of law, legal regulation, legal influence.
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1. Introduction

Determining the place of financial law in the system of
law involves the study of such key components as: the es-
tablishment of the subject matter of financial law and its reg-
ulatory boundaries, the delineation of the subject matter of
financial law and related branches of law, the identification
of the basic relationships of financial law with other branches
of law. There are a number of factors that determine the rele-
vance of the study of this topic.

First of all, the urgency of the problem of the place of
financial law in the system of law is grounded by the lack of
certainty of the regulatory boundaries of this branch of law.
The transition to market relations led to a complete revision
of Ukraine’s financial legislation and at the same time caused
the need to review theoretical approaches to understanding
financial law. There are different positions in the science of
financial law in regard to the definition of the subject matter
and structure of this branch of law, as well as on the possible
ways of its further formation. This doctrinal uncertainty is
considered as the main problem of the science of financial
law in modern scientific research.

The uncertainty of the regulatory boundaries of financial
law causes problems in distinguishing between financial law
and other branches of law. The solution of these problems has
a significant theoretical and applied value, and they are at the
centre of attention of scholars specialized in financial law, but
until now they were not the subject matter of separate scien-
tific monographic studies.

The next factor of the relevance of the research topic is
the intensity of financial law relations with other branches
of law, which is determined by the social role of this branch
of law. This role resides not only in the regulation of social
relations, which form the subject matter of financial law, but
also in the influence on other social relations through the le-
gal regulation of financial relations.

One more condition for updating the problem of the place
of financial law in the system of Ukrainian law was the pro-
cesses related to the integration of Ukraine into the European
Community. These processes require looking for the ways of
harmonizing the European, on the one hand, and Ukrainian
national — on the other hand, understanding of the social role
of financial law. It means that financial law should find its
place in the system of balancing monetary and fiscal relations
according to the best European models.
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It is also necessary to draw attention to the practical significance of this, at first glance,
purely theoretical topic. One of the main problems that constantly arise in judicial prac-
tice is the delimitation between public and private relations, in particular, financial and
civil relations. The problem of delimitation within public law is often of practical im-
portance, for example, while applying the provisions of the legislation on liability of
legal entities. The system of financial legislation is not properly structured in many ways
just because of the doctrinal uncertainty of the subject matter of financial law. Much of
the financial and legal subjects within educational process is simultaneously duplicated
without the allocation of sectoral aspects by other public, private and complex legal
disciplines. We constantly experienced all these problems on our own experience of
practical work of a lecturer, practicing lawyer and a member of the Scientific Advisory
Board of the Supreme Court of Ukraine.

Despite the mentioned urgency of the topic and the practical significance of solving
the problem of the place of financial law in the system of Ukrainian law, it has been
recently studied only fragmentarily, and the results of such research have been stated in
certain articles and in larger scientific developments focused on other problems.

The indicated factors determine the objective of this work, which is the develop-
ment of theoretical provisions that determine the place of financial law in the system of
Ukrainian law and can be used to improve financial legislation and the practice of its
application.

Achievement of the stated objective is carried out by means of comprehensive and
consistent application of the corresponding scientific instrument presented by such
methods of scientific analysis as: dialectical, system and structural, formal and logical,
historical, comparative and legal, method of analysis and synthesis, etc.

2. The subject of legal regulation

The existing legal structure is based on the allocation of the branches according to
the criteria of the subject matter and the method of legal regulation. The famous lawyer
N.H. Aleksandrov wrote in this regard: “Soviet legal science has long admitted that the
subject matter of legal regulation, that is, a certain type of social relations regulated by
the law, is the main (if not the only one) feature that distinguishes one branch from an-
other” (Aleksandrov, 1958). The subject matter of legal regulation provides unity to the
content of legal norms of the relevant branch of law, therefore the position of N.H. Alek-
sandrov has not lost its relevance in contemporary socio-economic conditions.

After Ukraine gained independence there were fundamental changes in the system of
social relations. There were new objectives and tasks, the awareness of which resulted in
the expansion of the subject matter of financial law, which included public relations to
ensure a rational movement of money with the participation of banks and other financial
institutions, besides relations on the formation, distribution and use of state centralized
and decentralized funds of monetary means. This natural extension of the subject matter
of financial law has complicated the problem of delimitation of financial law and other
branches of law.

The radical change in the nature of public relations after Ukraine gained indepen-
dence, as well as theoretical and practical problems associated with the application of
traditional criteria of sectoral division, became the basis for the scientific search for
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additional criteria for building the system of law, which is the positive process. Howev-
er, there are increasing propositions in regard to the complete refusal from the existing
sectoral division and radical reorganization of the system of law.

For example, professor R.S. Melnyk in his article “The Subject Matter of Adminis-
trative Law” substantiates that the introduction of the category “subject matter of legal
regulation” into the scientific circulation was made by professor M. Arzhanov in contrast
to the Western European theory of the division of the law into public and private. On this
basis, the author of this article has made a categorical conclusion, according to which
“the concept of the subject matter and method of legal regulation suggested by the Soviet
scholars as the criterion for delimitation of branches of law is artificial and non-viable”
(Melnyk, 2018).

The use of Lenin thesis on “non-recognition of anything private” in Soviet law, when
“everything in the sphere of economic activity is public and legal, but not private” (Lenin,
1970), really caused significant deficiencies in the process of scientific research of the law
system. But this does not refute the leading importance of the subject matter and method of
legal regulation, which are objective criteria for constructing the system of law and meet
the essential issues about what exactly and how (in which way) regulates the law.

Thus, professor R.S. Melnyk, despite the categorical conclusion about the artificiality
and non-viability of the subject matter of legal regulation, does not offer any other, alterna-
tive regulatory sphere of law. He directly admits that the category of “subject matter of ad-
ministrative law” can be used to indicate the extent of its regulatory influence, and further
establishes the scope of regulation of administrative law, mainly through the indication of
social relations that are regulated by this branch of law. Thus, the logic of denial of the sub-
ject matter of legal regulation as the criterion for constructing the system of law is denied
by its actual use in the same article to determine the internal structure of administrative law.
The only deviation from the concept of the subject matter of legal regulation is the position
that the law, along with social relations, may also regulate the various factual actions that,
according to professor R.S. Melnyk, “do not cause legal consequences, including for pri-
vate individuals, so in this case there is no legal relations” (Melnyk, 2018).

The stated proposition seems to be rather controversial. In our opinion, if person’s
actions do not give rise to any legal consequences, then they should not be regulated by
the law in this part. For example, regulations should not establish potato cooking instruc-
tions. However, if such cooking affects the interests of other persons or public interests,
in these cases there are certain sanitary standards, rules of fire safety and other rules,
which inevitably gives rise to the corresponding legal relations related to the observance
of these rules and control over their observance. Listed examples of the regulation of
actual actions in the article by professor R.S. Melnyk, in our opinion, cause not only real,
but also legal consequences, that is, these examples are indications on the actual content
of certain legal relations. For example, patrolling the streets by the police is one of the
ways to perform public and legal obligation of this agency to ensure public order, when
powers in relation to third parties (verification of documents, recording and termination
of offenses, etc.) may be exercised in the process of its implementation. Rule-making
and legislative activities can not also be carried out beyond the limits of the relevant
administrative or constitutional legal relations.
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It should be also noted that the same actual action can be taken for simultaneous
implementation of completely different legal rights and obligations and/or at the same
time create legal consequences (to be a legal fact) in various branches of law. For exam-
ple, if an administrator of budgetary funds has legally paid a payment for the performed
works, then this action was carried out simultaneously and in accordance with the civil
and legal obligation to the performer of works, and in accordance with the financial
and legal obligation to the chief administrator in regard to the purposeful use of budget
funds. In turn, receiving the payment by the executor of works is the realization of his
civil right, as well as the legal fact that generates for him certain tax consequences. Thus,
the actual activities of the subject of law, including the state authority, even if there is the
possibility of its regulation outside legal relations, can not be the main criterion for the
construction of the system of law.

Thus, it is social relations that are generally recognized as the main, and in our opin-
ion, the exclusive subject matter of legal regulation. Therefore, it is impossible to ex-
clude the use of the criterion of the subject matter of legal regulation in its classical,
traditional sense in the process of structuring the system of law.

It should be also noted that the leading concept of the subject matter of financial law
has never contradicted the generally accepted in the world dualistic division of the law
into private and public, since financial legal relations are exclusively public legal relations.

3. Method of legal regulation

The method of legal regulation as a criterion for the allocation of branches in the
system of law appears because social relations as the subject matter of legal regulation
can be differentiated on different grounds. For example, we can allocate energy law,
agricultural law, insurance law, banking law, etc. But the legal science started to deter-
mine without reasons such group of relations as the subject matter of each basic branch
of law, which is homogeneous in accordance with the method’s feature that needs to be
regulated by this group of relations. As noted by H.K. Tolstoi, “the subject matter of the
basic branch of law can be only such a set of social relations, the qualitative definition of
which manifests itself in the specifics of the method of legal regulation” (Tolstoi, 1970).

Professor R.S. Melnyk offers for the delimitation of the branches of law “to use relevant
theories developed by European authors and approved by the practice of law enforcement,
such as: the theory of subordination, the special and legal theory and two-stage theory, but
not the concept of the subject matter and method of legal regulation” (Melnyk, 2018).

We support the proposition to use these theories and achievements of European legal
thought, but do not agree with their categorical opposition to the concept of the subject
matter and the method of legal regulation. Revealing the content of the theory of subor-
dination, professor R.S. Melnyk points out that the presence of the feature of power-sub-
ordination confirms the public and legal nature of the relevant relations (Melnyk, Bev-
zenko, 2014). In our opinion, the above is consistent with the domestic concept of the
division of social relations in accordance with the method (way) of their legal regulation
into relations based on the legal equality of the parties, and into relations of power-subor-
dination. Of course, one can provide many differences in the theory of subordination and
the concept of the method of legal regulation, but, in our opinion, there is no significant
contradiction, incompatibility between them. In any case, such incompatibility can not

http://applaw.knu.ua/index.php/arkhiv-nomeriv/4-23-2018 89



be grounded only by the country and the political conditions, where these legal theo-
ries were developed. Besides, both the theory of subordination and the two-stage theory
make it possible to differentiate only the private and legal, public and legal relations and
do not answer the question of how to fulfil further structuring of the system of law.

It should be agreed with the position of professor R.S. Melnyk that “the establishment
and maintenance of human rights and freedoms must be manifested not in one sphere of
functioning <...> of subjects, but in all existing ones. In other words, the human-cen-
trism concept should be implemented not only within the scope of public and service
activities of public administration entities, but also in cases of limiting the legal status
of a private person. “Compulsion can and must have a human face!” (Melnyk, 2018).

Professor R.S. Melnyk’s indication that “all social relations regulated by the norms of
administrative law are managerial, that is, those that arise in the sphere of public adminis-
tration (public management)” is important and relevant for the sphere of financial and legal
regulation (Melnyk, 2018). At the same time, it is not necessary to be so rigidly opposed to
the term “administration (management)” and the term “power”. The authoritative nature of
relations in the field of financial activity does not exclude the presence of both financial and
legal responsibilities and the rights within dependent party, as well as the need to ensure
the implementation of constitutional rights and freedoms in the process of implementing
financial activities. However, even in those areas, when financial and legal regulation is
closely related to civil transactions, it remains public and legal nature and has an author-
itative feature. For example, a loan agreement between a bank and a client is purely civil
transaction, which does not exclude the existence of financial and legal obligations of the
bank related to the implementation of credit operations (formation of reserves, observance
of economic standards of credit risks, etc.). The specifics of the material object of financial
relations (funds of monetary means), as a rule, has the original nature of financial (branch)
rights of the dependent subject from his financial and legal responsibilities, which, unlike
administrative law, are clearly manifested in the process of implementing public and ser-
vice financial activities (for example, in the process of rendering services for taxpayers).
Therefore, the authoritative feature is present in all financial relations.

Based on the foregoing, it may be concluded that financial law exclusively regulates
public relations using the imperious method of legal regulation.

4. Problems of applying criteria of the subject matter and method of legal regulation

The application of the criteria of the subject matter and method of legal regulation
does not exclude difficulties in the process of delimitating the sectoral pertain of specific
legal norms and regulated by them social relations.

The structuring of law and the allocation of branches of law are definitely determined
by objective factors, which are the subject matter and method of legal regulation. How-
ever, the patterns in the social, including in the legal sphere, do not have the character
of absolute conditionality. The emergence, existence or disappearance of social relations
may depend on subjective factors (for example, the emergence and existence of collec-
tive-farm relations for a certain period of time).

Different scientific views on the legal nature of objectively existing social relations
may be even more subjective. There is a negative tendency in modern sectoral legal
studies of grounding the widest possible subject matter of regulation of that branch of
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law represented by a particular scholar. This tendency is periodically manifested in the
science of financial law in attempts to extend the sphere of financial and legal regulation
to all monetary relations. This approach, in our opinion, is false. Besides, it is in no way
aimed at increasing the role of financial law in the system of law, but, on the contrary,
erodes its boundaries and transforms the financial law into a complex branch, secondary
(derivative) formation in the system of law.

The aggregate negative result of the absence of a clear theoretical delimitation of
the subject matters of legal regulation of various branches of law is the inability of the
legal science to create a sound theoretical basis for solving necessary, urgent tasks in the
law-making and law enforcement spheres. For example, such basic legal concepts as
financial, tax, budget law are practically not used by the legislator due to the unclear and
ambiguous definition of these concepts in the theory. Instead, the legislator defines only
relations in the general provisions of the Budget and Tax Codes of Ukraine, regulated
by the relevant Codes, although they can be determined by reading the relevant Codes.
A similar situation is observed in other areas of regulatory regulation. The highest level
of reflecting the sectoral theory is realized in the Civil Code of Ukraine, where the leg-
islator already defines relations regulated by civil law, and not only by the Code, which
gives much clearer benchmarks for judicial practice, although this situation is far from
ideal. As a result, there are numerous problems in various spheres of law enforcement,
a vivid example of which is the highly ambiguous judicial practice of delimitating the
competence of general, commercial and administrative courts of Ukraine.

Recognition of the subject matter of legal regulation as the main criterion for build-
ing the system of law and the division of law into branches involve greater attention of
science to the allocation of the types of social relations as the subject matter of legal
regulation and their differentiation from other types of social relations. It is necessary to
allocate various branch relations in any complex of legal relations, even in cases of their
close interconnection, and not to declare this complex in general by the same relations.
Therefore, we consider it false, when certain scholars admit the existence of public and
private relations and legal relations (Razuvaev, 2002), and we also consider it necessary
to distinguish between relative and absolute property relations. In our opinion, there are
currently no grounds for admitting special regulation of absolute relations by financial
law that are properly regulated by civil law. Absolute relations, regulated by civil law,
and closely related to financial and legal relations are distinguished even in such legal
constructions as a tax pledge. Similarly, financial and legal relations should be clearly
distinguished in such complex formations as banking or insurance law.

The author of this work admits the scientific importance of the research aimed at de-
tailing the features and further development of the legal category of the legal regulation
method, in particular, the allocation of such methods of legal regulation as prohibition, pre-
scription, and permission. However, such details are difficult to apply to use the method of
legal regulation as precisely the criterion for sectoral differentiation of law, since the norms
of all branches of law may contain prohibitions, prescriptions and permissions. Also, the
division of the main methods of legal regulation into imperative and dispositive does not
allow to determine unambiguously the sectoral affiliation of a specific legal norm, since
civil law also contains a significant number of imperative norms. However, the features of
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legal equality of parties or relations of authoritative nature, as a rule, are manifested in the
analysis of each specific norm of law and its regulated public relation, and therefore can
be effectively used to differentiate between the norms of private and public law, including
for the distinction between civil, financial and legal norms and relationships. At the same
time, these features are not the universal criterion for sectoral delimitation. In particular, it
is difficult to use them to choose the sectoral affiliation between public law branches (for
example, to distinguish between administrative and financial law).

Therefore, to determine the limits of the regulatory influence of financial law, as well
as to distinguish between financial and other sectoral relations, it is expedient to use
not only the criteria of the subject matter and method of legal regulation, but also other
additional criteria.

5. Correlation of law and legislation

Significant features of determining the place of financial law in the national legal sys-
tem are the existence of a well-developed financial legislation in Ukraine and a high level
of development of the doctrine of financial law. The existence of special acts of financial
legislation, in particular codes, makes it possible to use legislation to determine the sec-
toral pertain of legal norms, including the application of special and legal theory. Howev-
er, such an application is limited to the inclusion of a significant number of provisions into
the codified acts of financial legislation that formulate the norms of other branches of law.

In our opinion, the difficulties of sectoral qualifications are associated in many re-
spects with insufficient research of the correlation of law and legislation. As we know,
legislation and law correlate as the form and content. However, the full reflecting corre-
spondence of the form and the content in practice is unattainable, and in some cases even
inappropriate. Therefore, finding a normative provision, which is to be applied in the
text of financial legislation’s act does not mean that it necessarily formulates the norm
of financial law. Moreover, the acts of financial legislation often use the wording, which
simultaneously contain both financial and legal requirements, and the requirements of
another branch affiliation in the same text of one sentence.

For example, according to Part 8 of the Art. 51 of the Budget Code of Ukraine “Ad-
ministrators of budgetary funds organize budgetary commitments, taking into account
the changes made to the special budget’s fund”. This legislative provision stipulates both
the text of financial law norm, and also logically establishes the norm of civil law, which
gives the managing organization of budget funds the right to request changes to the con-
cluded civil and legal (commercial) agreements, which at the same time is its financial
and legal obligation. Thus, we have a certain combination (coincidence) and normative
basis, and the actual content of financial and civil relations, but their legal content is
completely different (the financial obligation of the administrator of budget funds owed
to the state or to the territorial community, on behalf of which the chief administrator of
budget funds and financial control agencies operate; and its civil right with respect to the
other party to the transaction). Consequently, it is impossible to identify the norms of law
and the relevant provisions of legislation. Unlike the normative provision, the law norm
as the primary base element of the basic structure of law can not be comprehensive. In
particular, the norm of financial law always has a purely financial and legal nature, and
the public relation regulated by it is always financial legal relationship.
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In order to further improvement of financial legislation, we offer to define the main
features of relations in the general provisions of the Tax and Budget Codes of Ukraine,
which are respectively regulated by tax and budgetary laws, but not to define only the
composition of relations regulated by the mentioned Codes. The definition of such fea-
tures will allow to exclude most of the normative provisions from these Codes that for-
mulate the norms of non-financial, and other branches of law. Although there is no “legal
purity” in any of the existing Codes, including the Civil Code of Ukraine, but the legisla-
tor’s aspiration to maximize the achievement should be one of the priority objectives of
the rule-making technique in the process of legislation’s codification.

The task of the normative consolidation of the basic principles of financial legislation
also requires the need to develop and adopt a general law on the financial and credit sys-
tem of Ukraine, since the objectives, principles, system and other general provisions of
financial legislation can be statutory consolidated only in this law.

6. Objectives of financial law

Recognition of the subject matter and method of legal regulation as the main objec-
tive criteria for the structuring of law, in our opinion, does not exclude the use of other
criteria for both the construction of the system of law and for solving the tasks of deter-
mining the sectoral pertain of specific legal norms and regulated by them social relations.

Objective criteria for constructing the system of law indirectly affect the process of
forming the system of law — through the cognition and awareness of the patterns of the
development of social relations and their legal regulation, the formation of the objectives
of legal regulation and further law-making activity. Therefore, the objectives of legal
regulation as criteria for the allocation of branches of law and the definition of their
regulatory boundaries at the stages of reforming social relations are at the forefront. It
should be noted that the objectives of law in the classical world of jurisprudence were
paid much more attention than in domestic jurisprudence. For example, Friedrich Carl
von Savigny and Rudolf von Jhering used the objectives of law to distinguish between
private and public law (Jhering, 2006).

Taking into account the experience of defining the objectives of system balanced regu-
lation of monetary and fiscal relations in European countries, and on the basis of perception
of this experience by the legislation of Ukraine (Articles 99, 100, 116 of the Constitution
of Ukraine, Articles 1, 6 of the Law of Ukraine “On the National Bank of Ukraine”), we
believe that the objectives of financial and legal regulation, along with the provision of fi-
nancing public spendings, are the provision of the stability of the monetary item of Ukraine,
price and financial stability (stability of money circulation), keeping sustainable economic
growth, which in total is aimed at achieving macroeconomic stability in the country.

7. The influence of financial law on relations undergoing outside the subject mat-
ter of regulation

It should be noted that the range of relations that should be aimed at achieving the
above objectives is much wider than the range of relations that directly forms the subject
matter of financial and legal regulation. Even the spending of budget funds is mediated
by relations that are regulated by other branches of law. Transactions of the National
Bank of Ukraine, which assist to carry out the issuance of money and support of the
stability of the banking system, are civil and legal ones. However, civil law establishes
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only the rights and obligations of the parties to the transaction and this regulation is
not directly aimed at achieving public macroeconomic objectives. On the other hand,
financial law can not and should not implement the legal regulation of civil relations,
even if their material object is budgetary or issuing money. Financial law does not really
regulate such relations, but it is able to influence them, and the intensity of such influence
becomes decisive and comprehensive in the areas of the functioning of public funds of
monetary means and realization of the issuance of money.

Such a decisive non-regulatory, but a purely legal influence is that the performance
of the duties by the relevant subject and the exercise of his rights within financial legal
relations substantially determines the content or dynamics of related legal relations that
have another sectoral affiliation, and where the very subject takes part. For example, the
administrator of budgetary funds enters into civil relations in a state when he is bound with
financial and legal responsibilities. These responsibilities almost completely determine the
content and procedure for the conclusion and execution of civil contracts. Similarly, finan-
cial relations affect labour relations for remuneration at the expense of budgetary funds.

The state of achieving the above-mentioned objectives is even more remote social
consequence of the norms of financial law. This state can be estimated only statistically
as the result of relations at a massive level (inflation rate, balance of payments status,
etc.). Although, such relations consist of concrete volitional relations, but in their totality
they can not be completely regulated by law. Unfortunately, any normative order itself
is not capable to ensure the stability of the monetary item, price and financial stability,
maintaining a steady rate of economic growth. However, the proper legal regulation of
the organization of money circulation and the functioning of public funds of monetary
means can effectively contribute to the achievement of these objectives. This justifies
the state interference into market relations, which, under the rule of law principle, can be
exercised only in the order and within the limits established by the current legislation.

The usage of the stated objectives of financial law and the construction of legal influ-
ence along with the features of the subject matter and method of legal regulation, allows
us to clarify the limits of financial and legal regulation, to differentiate the relations that
are regulated by financial law and related branches of law and to identify the most sig-
nificant relationships of financial law with such branches of law.

8. Conclusions

Financial law regulates authoritative property relations of monetary nature and au-
thoritative non-property relations that ensure the organization of money circulation, the
proper realization of property financial relations, public and legal influence in order to
streamline other property relations associated with the functioning of public funds of
monetary means and the organization of monetary circulation.

The results of the study of the place of financial law in the system of Ukrainian law
allow us to state the independence and exclusivity of the subject matter of financial law,
the legal purity of the authoritative method of legal regulation, the target orientation of
financial and legal regulation for the fulfilment of the main tasks and functions of the
state, the existence of developed financial legislation and branch doctrine.

Based on the objectives of financial law, its subject matter and method, taking into
account the ability of this branch of law to significantly affect relations regulated by oth-
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er branches of law, and relations that characterize the overall economic situation of the
country, it should be admitted that its place in the system of law corresponds to the level
of fundamental (profiling) branch of law.
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TEOPETUYHI ACIIEKTU BUSHAYEHHSA MICIIA
®IHAHCOBOTI'O TPABA B CUCTEMI ITPABA

Cepriit OukypeHko,

Z0LUEHT kageapu ¢iHaHCoBOro rnpasa ropuanNYHOro GpakyastetTy
KuniBcbkoro HauioHanbHOro yHisepcutety imeHi Tapaca LlleB4eHka,
LOKTOP I0PUANYHUX HAYK, [OLEHT

sevlas.sevlas@gmail.com

Mema. Cmammio npucesaueno oOIpyHIY8aHHIO Micys QIHAHCO8020 Npasa 8 cucmemi npasa
VYxpainu.

Memoou. Jlocsenents cghopmymbosanol memu 30iUCHIOENbCSL 3a OONOMO20K0 KOMNIEKCHO20 Ui
HOCNIO0BHO20 3ACMOCYBAHHS 8IONOBIOH020 HAYKOB020 THCIMPYMEHMApIio, npeocmaegieHo2o ma-
KUMU MEmOOaMU HAYKOBO20 AHAMI3Y, AK OIANeKMUYHULl, CUCTEMHO-CIPYKMYPHUL, (opmans-
HO-NI02TUHUIL, ICMOPUYHULL, NOPIGHATbHO-NPABOBUL, MEMOO AHAIZY A CUHME3Y MOUO.

Y emammi suxnadaromucs pesyiomamu 00cniodceHHs npooem micys inancoeo2o npasa
6 cucmemi npaea Yxpainu, a maxosc mixceanysesi 36 s3ku (iHaHC08020 npasa ma iHWUX
eanysetl npasa.

Busnauaromvca kpumepii euoinenns Qinancoeozo npaea 6 cucmemi npasa Yxpainu ma
chepa gioHOCUH, WO pecyoiombes Qinancosum npasom Yrpainu. O6rpynmogyemucs 36e-
DedtCeH s npeomema ti Memooy Npasoso2o pe2yilo8anHs K OCHOBHUX Kpumepiie nooyoo-
8U cucmemMu npasa, SUHAYEHHs chepu pecynio8ants ma GHYmpiuHb0i CIMpyKmypu 2aiy3i
Ginancosozo npasa. Posensoaromuvcsa npobnemu cnie8ioHoweHHs (iHAHCO8020 npasa ma
3axono0agcmea. OOIPYHMOBYEMbCSA MONCIUGICIb 3ACMOCYBAHHI O00AMKOBUX Kpumepiie
01 CIMPYKMYPYSAHHs CUCIEMU NPaa ma po3medcy8ants GiHancosux iOHOCUH i 8iOHO-
CUH, SIK pe2yNIoIombCsl THUUMU 2ATY3AMU NPABA.

Koncmamyemocsa, wo pozsumox cucmemu npasa, UOiNenHs 2any3ell npasa, KOpusyeamHs
npeomMema KoxicHOI 2ay3i npasa 30CHIOEMbCA 8i0N0GIOHO 00 yinell i 3a80anb 2anysell
npaea, AKi 6U3HAYAIOMbCA I0PUOULHOIO HAYKOIO MA COYIaNbHOI NPAKMUKOIO 3 YPAXY8aAH-
HAM OUHAMIKU CYCRITbHUX 8IOHOCUH | nomped ix no0anrbuo20 po36uUnKy.

Iicna 3006ymmsa Ykpainow HesanexcHocmi 6 cucmemi CyCnilbHUX 8IOHOCUH 8IOOYIUCH
KAPOUHAbHI 3MIHU. ¥ HOBUX yMO6ax (hiHaHCco8e Npaso, siK i pauiwe, mMac Ha Memi 3a6e3-
neuenns ¢pinancyeanus nyoniunux eumpam. Ilpome ya mema menep nionopsaoxKogycmo-
cs1 Lot 8I00ANEeHUM YIIsiM — 3a0e3neueHHio cmabilbHoCcmi epouosol 00uHUuYi, YiHo8oT
1l pinancoeoi cmabinbHOCMI, OOCACHEHHIO CIIUKUX MeMNi6 eKOHOMIYHO20 3POCMAHH ma
MAKPOEKOHOMIUHOT cmabiibHOCHI.

36’a3ku Qinancosozo npasa 3 iHWUMU 2aTY3AMU NPAGA NPOAGIAIOMbCA Y 6NAUGT PIHAHCO-
6020 npasa Ha iHwi eanysi npasa ma cepu ix Oii, a MaxKodic y 360pOMHOMY GNIUGT THUIUX
2anyseti npasa Ha Qinancose npaso i Qinancosi iIOHOCUHIU.

Bucnoeku. 3 02130y Ha eéxazami yini, Midxceany3eei 36 s3Ku, COYiaibHy poib QiHaAHCO8020
npaea, 00HOPiOHicMb npedmema iHaHCOB020 NPaAsa Ma OHICMb Memooy NPaso8o2o pe-
2YNI0BAHHSL BOHO MAE OYyMuU BUSHAHE IK 00HA 3 (PYHOAMEHMANbHUX (MPOhiniooyux) 2anyset
y cucmemi npasa Yxpainu.

KurouoBi ciioBa: npeamer ¢(iHaHCOBOTO MpaBa, MeToA (hiHaHCOBOTO Mpasa, i GiHaHCO-
BOTO MpaBa, CUCTeMa MpaBa, raly3b [paBa, 3B’s13KU rajy3eil Ipapa, IpaBoBe PeryITIOBaHHS,
MPaBOBUI BILIHB.
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PELLEH3I9 HA HABYAJIbHUWA NOCIBHUK AOKTOPA OPUANYHNX
HAYK POMAHA CEPTIA0BWYA MEJIbHUKA «3ATAJIbHE AOMIHICTPA-
TUBHE NMPABO B NUTAHHSX | BIANOBIAAX»'

3uma

Onekcangp TapacoBuu,
AoueHT kagdenpun
aaMIHICTPaTuBHOIo npasa
HauioHanbHoro
0PUANYHOIO YHIBEepCUTeTy
iMeHi fpocnasa Myaporo,
KaHAUAAaT IoPUANYHUX
Hayk, AOLEHT

JluHaMiuHMHi PO3BUTOK aJMiHICTPaTHMBHOTO IIpaBa SK
rajy3i, CTpiMKe 3pOCTaHHS OOCATIB aIMiHICTPaTHBHOTO 3a-
KOHOJIAaBCTBA Ta KIJBKOCTI BUCHHX-aIMIHICTPATHUBICTIB TIPH-
BEJIO JIO TOCTPUX HAYKOBUX JUCKYCiii CTOCOBHO OCHOBHHX,
6a30BuX KaTeropiit agMiHicTparuBHOro mpasa. L{i guckycii
HE JIMIIE 3HAWNUIN BimoOpa’keHHS HA CTOpIHKAaX HAayKOBHX
BUJIaHb 1 B TIPOBENICHHI HAyKOBO-TIPAKTHYHUX KOH(DEPEHIIIH,
a ¥l IeBHUM YMHOM BILTHHYIH Ha [Iporpamy ¢axoBoro BeTyti-
HOTO BUNPOOYBAaHHS 3 aIMiHICTPAaTUBHOIO MpaBa, SIKe CKJIa-
JIAIOTh MiJ Yac BCTYIy Ha HaBYaHHS JJIS 3M00yTTS CTyMEHs
Marictpa 3a crernianbHicTio 081 «IIpaBo». Sk Hacminok, y
3HAYHIA YaCTHHI HABYAJILHOT JIITEPaTypH 3 aIMIHICTPaTUBHO-
TO TIpaBa HUHI BiAICYTHS YacTUHA iH(opmallii, o € HeoOXiJI-
HOIO 7SI IATOTOBKH JI0 BCTYITHUX 1CITUTIB, OCKIJIBKH aBTOPH
X poOIT HE PO3AIISIOTH HAYKOBI MO3MMIi, IO OTPUMAIH
nepeBary i 4ac po3poOeHHs 3raJaHol Mporpamu.

3a Takux 0OCTaBUH 1CTOTHE OHOBJIEHHS KOPITYCY HaBYaJIbHOI
JiTepaTypH 3 aAMiHICTPaTUBHOTO TpaBa € Ha yaci. Came B Mexkax
1poro TpeHay npodecopom Pomanom CeprifioBuueM MesbHU-
KOM HAaIMCaHO TIPAI0 «3arajibHe aJMiHICTpaTHBHE TPaBO B
IUTaHHAX 1 BiAmoBimsax». KHura € HaBYaJbHMM ITOCIOHHKOM,
TOOTO HaBYAJIbHUM BUIAHHSM, L0 JIOMIOBHIOE 200 YaCTKOBO 3a-
MiHIO€ TipydHuK. OIHAK BOHA BUJIaHA B JIOCHUTh HETHIIOBOMY
Juist Yrpaiau gopmari. Lle He KOHCIIEKT JeKITiid Y1 CKOpOYSHHH,
«ONTHMI30BaHUI MAPYYHHK, a F.A.Q., TOOTO KOMILIEKC TOMIH-
PEHHX ITUTaHb, SKI MOXYTh BUHUKHYTH B CTYJCHTIB Y IPOIIECI
BUBYCHHS 3aTaJIbHOTO aIMiHICTPAaTUBHOTO TIpaBa.

[Migkpecnumo, iIeThCst HE TIPO BIAOBII HA MUTAHHS €K-
3aMeHalllifHuX OineTiB (monmmpeHa HUHI (opma KBas3imocio-
HUKIB, 5IKi (paKTHYHO € MImaprajkaMu, 10 HETaTUBHO BIUIH-
BAlOTh Ha 3aCBOEHHA CTYyIEHTAMM Marepiaiy, (inbTpyroun
ioro), e came F.A.Q., skuii Mae Ha MeTi 3aIIOBHUTH MPOTa-
JUHH Ta YCYHYTH HEJONIKH, TIPUITYIIEH] ITiJ] Yac HallMCaHHS
P.C. MenpaukoM Ta B.M. beB3enkoM migpydnnka «3araibHe

! Menpuuk P.C. 3aranbHe aJMiHiCTpaTHBHE MPABO B NMUTAHHAX | BIAMNOBIISX: HABYAIbHUI
nociouuk. K.: FOpinkom Iutep, 2018. 304 c.
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aJIMiHICTpaTUBHE TIPABO»,  TAKOXK HU3KH MOJAIBIINX HABYAJIbHUX BHIAHb, SIKi CIHPAIIH-
s Ha 110 JK caMy CUCTeMY iJieid.

Un 10CSTHYTO MOCTABICHOI METH B poOOTi mana MenbHuKa?

Jis Toro mo6 gaty BiIIOBiAb, CipoOyeMo TpoaHai3yBaTH 3MIicT mociOHuKa. J{o
HBOTO YBIHILTH 115 mUTaHb, KOXKHE 3 TKUX BIIHECCHE 0 OTHIET 3 TAKHUX IIECTH IVIaB:

1. AnmiHicTpaTHBHE MPaBo AK rany3b MyOJi4HOTO MpaBa.

ITpuHIMIN aAMIHICTPAaTUBHOTO MPaBa.

Jkepena aqMiHICTpaTUBHOTO MIpaBa.

Cy0’€eKTH aJIMiHICTPaTHBHOTO MpaBa.

[HCTpyMEHTH TTyOIiYHOTO aMiHICTpYBaHHS.

ITo3acynoBuit 3aXUCT NPUBATHOI 0COOM y cepi MyOIidHOrO aqMiHICTpyBaHHS.

3 BUKOPHCTAHHAM SIK KIacu(piKamiifHOTO KPUTEPI0 CyTHOCTI, 3MICTYy Ta 0COOIHBOC-
Tel MoOyIOBH BIAMOBIAI MOXKHA PO3IONIIMTY MUTAHHS Ha YOTHPHU BEJIMKI TPYIIH.

[lepma rpyna — nuTaHHs, K1 3aBXKIM BUHUKAIOTh Y CTYAEHTIB (OCOOIMBO HE yXKe
CTapaHHUX) MiJl 4ac BUBUEHHA aIMiHICTPaTUBHOTO IIpaBa. KoxkeH aAMiHICTpaTHBICT, UH-
TalO4H JIeKIlii a00 Beay4H MPaKTHYHI 3aHSITTS, HEOJHOPA30BO MOSCHIOE, 110 € MpeaMe-
TOM aJIMIHICTPaTHBHOTO IPaBa, M0 TaKe JPKEPENIo aJIMiHICTPaTHBHOTO TpaBa, SKi 03Ha-
KM MIPUTaMaHHI aIMiHICTPaTHBHOMY akKTy TOIIO. Taki cTaHAapTHI MUTAHHS 3aiMaloTh
Oinbiie TpeTuHU MOciOHMKA. [IporoHOBaHI BiNOBIAI 3a3BUYall € TOCUTh THIIOBUMHU U
MAaJIOI[iKaBUMH JIJIsl HAYKOBIIIB, OJTHAK HEOOX1THUMHU Ta BAKJIUBUMH ISl CTYACHTIB K Y
MpoIeCci HaBYaHHS, TAK 1 MiJ] Yac MiJrOTOBKH JI0 CKJIaJIaHHS 1CIIUTIB.

Jpyra rpyna — maTaHHs, sSIKi CTaIH aKTyaJIbHUMH ITiCIs 3aIIpOBAKCHHS YHHHOI TaK-
COHOMIi 3 anMiHicTpaTHBHOTO MpaBa. IX 6aM3bKo 35 i, HA MOIO IyMKY, CaMe BOHH CKIIa-
JIAI0Th OCHOBHY IIiHHICTH ITOCiOHMKA. [{e 3yMOBIEeHO THM, 110 3 OIIBIIOCT] MiPYYHHKIB
Ta HIIOi HABYAJIBHOI JIITEpaTypH CTYICHT HE MOXKE J[i3HATUCS, HAIPUKIIAN, SIKE MICIIC B
CUCTeMi cy0’€KTiB MyOJIIYHOTO aMIiHICTPYBaHHS MOCIIal0Th BiCHKOBO-IIMBIUIBHI aIMi-
HicTpauii ab0o M0 PO3yMilOTh MiJ KaTEropier «iHCTPYMEHTU MYyONiYHOTO agMiHICTpy-
BaHH». [IuTanHs x 57 Ta 65 nociOHMUKa AI0Th NPsMi H KOHKPETHI BiAMOBiI.

51 He 3aBXIU 3TOJHMIA 31 3MICTOM TPOTIOHOBAaHUX BiAMOBifeH. Tak, 30kpema, Mol 1o-
IJISIM HA TEHJCHINIT PO3BUTKY CHCTEMH aIMIHICTPAaTHBHOTO paBa (25 nutanHs) abo Ha
IUTaH K IHCTPYMEHT MO IiYHOrO aaMiHiCTpyBaHHS (99 MUTaHHS) iCTOTHO BiPi3HSFOTh-
csl BN BHKIaAeHUX aBTopoM. OJHAK Hallla HE3roJa Mae HaykoBy mpupoay. Haromicts
MOCIOHWK, KpiM 1HIIOTO, MAa€ MiATOTYBaTH CTYJEHTA JI0 HAMHUCAHHS TECTiB JJISl BCTYILY
1o Marictparypu. [Ipy IbOMy CTYICHT He TIOBHHEH CTPa)KAATH BiJl HAYKOBHUX TUCKYCIH
MIX aKaJIeMIYHIMH BYCHUMHU, TIPO iICHYBaHHS OUTBIIIOCTI 3 SIKUX HABITh HE 3/I0TayEThCS.

TpeTs rpyna — nuTaHHs, BIANOBiAL HA AKiI MICTATh HETOYHOCTI a00 BHYTpILLIHI CyIe-
peunocTi. Tak, HaPUKIAJ, Y NUTaHHI 42 WAETHCS PO T€, UM BXOAUTH «M’SIKE» MPABO
JIO CHCTEMH JDKEpeIT aaMiHicTpaTuBHOTO npapa. CaMa IMOCTaHOBKA MUTAHHS € XHOHOO,
aJpKe JIUIIE JKePEJIO MOXKE BXOIUTH JI0 CUCTEMH JDKEpell. 3 TeKCTY BIAMOBIJI MOCTAE,
110 aBTOP L€ PO3yMi€ Ta ()aKTUIHO BiAMOBIA€ HA MUTAHHS PO TE, UM BXOIATH aKTH, SKI
MICTSITh HOPMH «M’SKOTO» IpaBa, A0 CUCTEMH JDKEpEN MpaBa aJMiHICTPaTUBHOTO, Of-
HakK, epeOyBaro4H IIiJl BILIMBOM €BPOTICHCHKOI MPAKTUKH, TOBOPUTH CaME TIPO «M’SIKE»
MpaBo sK Jpkepeno. Cxoka CUTyallist 3 MATaHHIM 43, y BIJIOBIJI Ha sSKe aBTOp, epedy-
BAIOYM ITiJI BIUIMBOM TeKcTy pimeHHs Koncturyniitnoro Cymy YkpaiHw, Iemo 3Mimrye
TEPMIHH «DKEPEIIO MPaBay Ta «IPaBoy.

Sk v

98 AnMinicTparuBHe npaBo i nmpornec. — Ne 4 (23). — 2018.



Huzka momusiok 1 HeTouHOCTEH TIOB’s13aH1 3 BUCBITJIICHHSIM MTUTaHb 100 afMiHICTpa-
TUBHHX JIOTOBOPIB, OHAK IIe, HAHIIEBHIIIIE, 3yMOBIIOETHCS THM, 110 HOBa pemakilis Ko-
JIeKCy aIMIHICTPaTHBHOTO CYJIOUMHCTBA YKpaiHH iICTOTHO 3MiHMJIA MAXOIH A0 CyTHOCTI i
BHJIIB ITUX JIOTOBOPIB, HATOMICTh TEKCT IMOCIOHMKA TOTYBABCSI 3a YaciB JIii CTapoi pemakiii
Kozekcy aaMiHICTpaTHBHOTO CYZIOUMHCTBA YKpaiHH. AHAJIOTIYHI TIOMHJIKH i HETOYHOCTI
MOKHA 3yCTPITH B Oy/b-IKOMY HaBYaJIbHOMY BHUAaHHI. BoHM OTpeOyIOTh 100MpaItoBaH-
H$, IPOTE HE € ICTOTHUM HEJI0I1KOM. [HO/II BOHM € HEMUHYYHMHU Ta IX iICHYBaHHS 3yMOBJIIO€
cama JITHaMiKa PO3BHUTKY aJIMIHICTPATHBHOTO TIpaBa, a TAKOX 1HIII 30BHIIIHI YNHHUAKH.

YeTsepra rpyna — nuTaHHsA O3 Biamosizeil. Ix meGarato (MeHine necsaTu) i BOHHM
YiTKO BUPI3HAIOTHCS Ha 3araJlbHOMY TIi.

Hanpuknan, aBrop 3anurye: «l1{o Take «aaMiHicTpaTUBHA TpOIIeaypay 1 sKe i 3Ha-
4yeHHs y cepi myOnignoro aaMinicTpyBanHa?» (106). Binnosias 3BOAUTHCS 10 TOTO, IO
3aKOHOZABelb 13 IUM NMUTAHHIM HE BU3HAUMBCS, HATOMICTh POCIHCHKI BUEHI BBaXKAIOTh,
10 aJMiHICTpaTHBHA NPOIIEypa € KKOHCTHTYTHBHAM MOJIYCOM pealtizallii aaMiHicTpa-
THUBHOTO MpaBa». MOKITMBO, Taka MO3UIIis 1 € MPaBUILHOO, OTHAK 3 OTJISY Ha Pi3HI TIIy-
Ma4eHHs TEPMiHa «MOIYC» PO3MIH(PYBATH 11 OHO3HAYHO 5 TAK i HE 3MIT. A BCTAHOBUTH,
0 co0O0¥0 SABISE 00’ €KT, MOYKHA JIMIIIE B TOMY pa3i, KO HaJIaTH HOTO BU3HAUEHHS 200
HABECTH IIEPeNiK 03HAK. BOHM y BiINOBi/i HA MOCTABIEHE MUTAHHS BiJICYTHI.

IHma cxoxxa curyauisa — nutanag 116: «SIkoro € mpouenypa 3axucTy npas, cBOOOA
Ta 3aKOHHHX 1HTEPECIiB MPUBATHOI 0COOM 32 1HIMIaTHBOIO Cy0’€KTa IMyOIIYHOTO aaMiHi-
CTpYBaHHs». Y TepiioMy ad3alli BiJNOBii 3HAXOJUMO TBEPJPKEHHS, IO 3aXUCT MpaB
MPHUBATHOI 0COOM MOke OyTH iHiUiioBaHMN Cy0’€KTOM IMyONiYyHOTO aJAMiHICTPYBaHHA,
30KpeMa, Y MeXKax 3IHCHEHHS HUM BHYTPIITHBOTO aIMIHICTPAaTHBHOTO KOHTPOJIIO.

[IpoGiiema He B TOMY, 1110 BUKJIaICHA TIO3HUIIiS JIEII0 CyMHIBHA, a B TOMY, LIIO JaJli HIeThb-
sl BUKITIOYHO NP0 BHYTPILIHIN aJMiHICTpaTUBHUNA KOHTpOsb. OHAK caM aBTOp 3a3Havae,
10 KOHTPOITh 1HIIIFOE 3aXUCT MPaB TPOMaITHUHA JIUIIIE «30KpeMay. BUKOPUCTaHHS IIHOTO
CIIOBa Mepedayvac, 1o, KpiM BHYTPITHBOTO KOHTPOJIIO, iICHYFOTh TaKOX 1HII CIIOCOOH iHi-
LIIOBaHHS 3aXUCTY MPaB MPHUBATHOI 0coOH, mpoTe sKi? KpiM Toro, BHYTpilliHiil KOHTPOJIb €
JIUIIE 3ac000M iHiIitoBaHHS 3axHcTy. [Iporemypa % Ma€e SBIATH COO0I0 FOPHINYHO BH3HA-
YeHHH MOPSAOK Takoro 3axucTy. [Ipo HHOro y BIIMOBIl Maiike HE 3ra yeThCs.

Ha moe nepexonanss, oopanuii popmar nocionuka (F.A.Q.) BUKIIIOYa€ MOXKIMBICTD Bill-
MoBiiel Takoro TuIty. BukiameHi MipKyBaHHS MOXXYTh OyTH ITIKABUMH ISl BICHHUX, OTHAK
BOHM HE 3aIIOBHIOIOTH iCHYI0Ui MPOTAIMHY B 3HAHHSX CTYICHTA, 3 HABiTh IIOITHOJIOIOTH iX.

HameBHo, i yac HamMcaHHs BiANIOBiEH HA MATaHHS YeTBEPTOl Ipynu B ayiai Po-
MaHa CepriioBrua BUCHUH TepeMIr Tearora, oJHaK i yac poOOTH Hall HaBYaIbHUM
BUJIAHHSIM HOTO HEOOXiTHO MPUOOPKYBATH.

OxpeMo X04y 3BEpHYTH yBary Ha MUTaHHA 53 Ta 54, y AKHX 1I€ThCS PO CHCTEMY
Cy0’€KTIB IMyOIIYHOTO aMIHICTpYBaHHS Ta CHCTEMY OpraHiB BHKOHABYOiI Blaau. BoHu
HaJ[3BUYaifHO BaXKJIMBI M TOTPeOyIOTh 0COOIMBOI yBaru, HATOMICTh MM 3yCTPi4aEMO HU3-
Ky MOMWJIOK. Tak, aBTOp BIIHOCUTH BiIICHKOBI KOMicapiaTy, sIKi yTBOPIOIOThCS MiHicTep-
CTBOM 000pOoHM YKpaiHW Ta YHpaBJsSiOThCs HUM depe3 [eHepabHuil mTab y MOpsAKY,
Bu3HaueHoMy Kabinerom MiHicTpiB YkpaiHu, 10 I0O3aTriIKOBHX OpTaHiB Iep:KaBHOI BIa-
JIu. Y 110 XK TPYIly MOTPAIUIAIOTh HEHTPaNbHI JepXKaBHI apXiBH, AKi, 3T1IHO 13 3aKOHOM
VYkpainu «IIpo HamionansHuit apXiBHAH (OHJ Ta apXiBHI YCTAHOBHY, € JIEPKABHUMH
YCTaHOBAaMH, a He JIEpKaBHIMH OpraHaMH. 3a MeKaMy BUKOHABUOI BJIA/IA 3aJTUIIHITACS
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OpraHU BiliChKOBOTO KOMaH/[yBaHHs. B iHIIIOMY MicIIi 10 OpraHiB BUKOHABYOI BJIa A MiC-
IIEBOT'0 PiBHS, KpiM 00JIaCHUX 1 palfOHHUX AepXKaBHUX aJMiHIiCTpallill, BiTHECEHO TaKOX
MICIIEB1 JiepKaBHi aJMiHiCcTpaIlii, Xo4a OCTaHHi# TEpMiH € 30ipHUM LIOI0 MEPIIUX JBOX.
Ha Moe nepekoHaHHs, 11e HalicradIre Miclie B OCiIOHUKY. 3 1HIIOTO OOKY, 3 BKa3aHHUMU
MUTAHHSIMHU CTYJCHT MOXXE O3HAWOMHTHUCS B HH3I KJIACHYHHMX MIAPYYHHKIB 3 aJMiHi-
CTPaTUBHOTO MPaBa, Ji¢ BOHU BUKJIAJIEH1 OUTBII MOCIIOBHO i CUCTEMHO.

Jlexinpka pa3iB MepeunTaBIIN PEIEH30BaHy pOoOOTY, S AIMIIIOB BUCHOBKY IIPO T€, 10
HanucaHHs mocioHuka y popmi F.A.Q. Haknanae Ha aBTOpa TIEBHI 0OMEXKEHHSI, 30KpeMa:

— THUTaHHSA MarOTh OyTH KOHKPETHUMHU;

—  BIJAMOBI/I MalOTh OyT YiITKUMH U OJHO3HAYHUMU;

— MiJ yac BUKJIQAY MaTepiaidy MOBHHHA BUKOPUCTOBYBATHUCS TEPMIHOJIOTI, SIKa BU-
KOPHCTOBYBAJIACSI il 4ac HAIFCAaHHs 0a30BOTO MiIPYIHHKA;

— BIANOBIAI MarOTh OyTH OOIPYHTOBAaHMMH Ta BUKJIAJICHUMH 3 BUKOPUCTAHHSM 1H-
CTPYMEHTapiro (popManbHOT JIOTIKH.

TpeTboi i ueTBepTOi BUMOT JAOTPUMYIOTHCS MaiiKe 3aBKIH, HATOMICTh IIOMO0 JpY-
roi maH MenbHUK 1HOMI JJ03BOJIsIE€ co0l CKIIa/Hi, HEOMHO3HAYHI UM HABITh PO3IUIMBYACTI
BinoBiii. OCOOIUBO MOMITHO 1€ B TUTAHHAX, BIIHECEHUX MHOIO JIO YETBEPTOI I'PYIIH.
Ilpomy cnpusie Te, MO HHU3KA MHUTaHb CHOPMYITbOBAHI 3aHAATO CKIAJHO. Baxkko nartu
YiTKy 1 OJIHO3HAYHY Bi/IMOBIb HA MUTAHHS, SKE 3aiiMae YOTHPH PSIKU.

[TigBoastum migcyMOK, aOCOJIOTHO YECHO Malo CKaszaru, 1o mocioauk Pomana Cep-
riloBnya MeJbHHKA «3arajibHe aJIMiHICTPAaTHBHE MPABO B MHUTAHHAX 1 BIATOBIISAX» €
JTy’Ke BYaCHOIO Ta IUIKOM aKTyaJbHOI poboToro. Biaamum e miabip ¢opmu BUKIany Ma-
Tepiany Ta CTpyKTypH KHUTH. KpokoM yrepe € BHOKpEMIICHHS B OKpEMY IJIaBy MTUTaHb
IIOJI0 CHUCTEMH JIKEpeNl aIMiHICTPAaTUBHOTO IIPaBa.

BinnoBini Ha MUTaHHS, K1 CTAJM aKTyaJlbHUMH ITiCIIsl 3aIIPOBAKEHHST TAKCOHOMIT,
BHKJIQJICHI Ha HAJICKHOMY MpodeciiHOMY piBHI Ta 3aCIIyTOBYIOTh Ha CXBaJICHHS.

[ITo cTocyeThcs XuO 1 HEJOMIKIB, TO HU3KY MTUTaHb, BITHECEHUX MHOIO JI0 MTPOOIIeM-
HUX TPYII, y MOJANBIIOMY MOKHA IIPOCTO BUKITIOUUTH 3 TEKCTY MOCiOHMKa O3 Oynb-sSKoi
MIKOIM Uil Horo OymoBM Ta 3MicTy. IHIM X MOTpeOyIOTh HOOMPAIIOBAHHS, SIKE MOXKE
OyTH JIETKO 3/IlICHEHE aBTOPOM.

HapuanbHuii mociOHHMK «3arajbHe aaMiHICTpAaTHBHE NPaBO B MHUTaHHAX 1 BIAMOBI-
JISIX» 3arajioM BiJIOBiJa€ BUMOTraMm, 10 BUCYBalOThCsS MiHICTEPCTBOM OCBITH 1 HAayKH
YKpaiHu A0 TaKOTO TUILY BUAAHb, HAMUCAHUH Y TOCTYIHIH OpMi, CIUPAEThCS HA MINPO-
Ky 0a3y mocuiiaHb Ta MPUKIIAJN 3 IPABO3aCTOCOBHOT MPAKTHKHU.

Ha Moro TyMKy, BaXKJTHBUM acIeKTOM € HasBHICTh TICHOTO 3B’SI3KY 3 MiAPyYHHUKAMH
13 3araJIbHOTO a/IMIHICTPATHBHOTO MIPaBa, Ha 110 BKa3y€EThCS BKE B HA3B1 MOCIOHUKA.

Ile HaB4anbpHE BUAAHHS O€33almepeyHO CTaHE B HAroAi IIMPOKOMY KOIY CTYICHTIB
HEe3aJIeKHO Bia MicIg X HaBYaHHs, 0COOIMBO ITiJT 9ac MMATOTOBKH 0 CKIadaHHs ICIIUTIB
3 aIMIHICTPATHBHOTO MPaBa JJisl BCTYITY JO MariCTpaTypu.

P.S. Iepenpowyro 3a eiocymuicms y peyensii wupokoi anomayii nociouuxa.
Peyensis mae obmedcenuti 06cse, a momy peKoMeHOYI0 YUmaiam He3aneldcHo 8i0 8i0-
HOWeHHs 00 idei 3a2anbHo20 AOMIHICMPAMUBHO20 NPABA O3HAUOMUMUCS 3 NOCIOHU-
KOM camocmitino. Addce 60HO moz2o sapme.
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J0 YBAT'M ABTOPIB

o npyky npuiiMaloThbcsi HayKoBi cTaTTi NpoBigHUX (axiBuiB y ramysi myomaiv-
HOT0 NpaBa, NPeICTABHUKIB IOPUANYHOI NPAKTHKHU, MOJIOAUX HAYKOBIIB.

TexHiuHi BUMOTH 10 O()OPMIICHHS CTaTTi:

®opmar A 4; monst — 2 cM (HWKHE) X 2 cM (BepxHeE), 3 cMm (JiBe) X 1,5 cm (mpase);
abzam— 1,25 cm; MixpsiaroBuii inTepsai — 1,5 cm; mpudt — Times New Roman; kerms — 14.

O6csr crarti — Bix 10 1o 20 cTopiHOK.

VY TekcTi CiiJl BUKOPHCTOBYBAaTH CHMBOJIA 3a 3pa3koM: JIAMIKU «...», nedic (-),
tupe (—), anoctpod ().

[NocninoBHICTS PO3MIIIEHHS CTPYKTYPHHUX CIIEMEHTIB Y HayKOBiil cTarTi:

1. Bka3zyeTbcs MOBOIO CTATTi:

Ha3Ba;

npi3BuIle, iM’4, 0 6aTbKOBI aBTOpa (-iB) cTaTTi (He OlblIe IBOX 0Ci0);

mocaja, Micie poOoTH/HaBIaHHs, HAyKOBUH CTYIIiHb, BUCHE 3BaHHS (32 HAsABHICTIO),
€JIEKTPOHHA aJipeca;

aHoTAaIlls Ta KIFOYOBI CIIOBA.

2. Tekcer crarTi:

Beryn (Introduction) € 060B’S13K0OBOI0 4aCTHHOIO pOOOTH, B SIKili aBTOp BKa3ye HO-
BHU3HY TEMHU Ta aKTyaJIbHICTh HAyKOBUX pillleHb. MeTa OoCIiPKeHHs TIOBUHHA OyTH YiT-
KO BKa3aHa IOPsA 3 HayKOBO-IOCIiTHUIIBKIMH 3aBIaHHAMHU. HeoOxinHO BKazaTn MeTo-
JIOJIOT1E0 TOCII/PKEHHS], JIOT1KY YABJIEHHA AOCIIIXKEHOTO MaTepiaiy.

OCHOBHUH TEKCT MOBUHEH OYyTH TMOJIICHUM Ha 3MICTOBHI PO3/ILJIH 3 OKPEMHUMH 3aro-
noBkamH (10 4-6 ciiB).

CrarTst HOBUHHA MIiCTHTH BHCHOBKH 3 IIpoBefeHoro nociimkenHs (Conclusions), B
SIKUX TPEACTaBJIeHI PO3TOPHYTI KOHKPETHI BUCHOBKH 3a pe3yJibTaTaMH JOCIHiKEHHS 1
MEPCIIEKTUBY MTOAJBIINX JOCII/KEHD y IIbOMY HAIIPSIMKY.

3. Crnucok BUKOpUCTaHMX Jxkepen. bibmiorpadiuauil onuc cnucky oQpopMIIOETbCA
3 ypaxyBaHHsIM po3pobieHoro B 2015 pori HamionaneHoro cranaapry Yipainu ACTY
8302:2015 «Indopmauis Ta gokymenTauis. bidniorpadiyHe nocunaanss. 3araibHi H0OJIO0-
JKEHHS Ta TPaBUJIa CKIAJAHHD». 38 YMOBH HETIPABWIBHOTO O(OPMIICHHS CIIFICKY BHKO-
PHUCTaHHUX JKEpeIl CTaTTs MoXKe OyTH BiIXHJIEHa PeLIeH3eHTaMU.

4. References. Odopmiroethes BinnosinHo a0 crannapty APA (APA Style Reference
Citations). ABTOp (TpaHCIiT), Ha3Ba CTATTi (TPAHCIIT), Ha3Ba CTATTi (B KBaJpaTHUX Jy-
JKKaX TIepeKIa]l aHITiCHKOI0 MOBOIO), Ha3Ba JKepea (TPaHcIiT), BUXiAHI AaHi (MicTo 3
MO3HAYEeHHAM aHIIIHCHKOI0 MOBOIO), BUJABHULITBO (TpaHcmiT). Hanpuknan:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [in Ukrainian]

Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.
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TpancniTepalis iMeH Ta Mpi3BUIL 3 YKPAaTHCHKOT MOBH 3[IHCHIOETHCS BiNIOBITHO 110
BuMor [locranosu Kabinery MinictpiB Ykpaian «IIpo BHOpSOKYBaHHS TpaHCIiTepamii
YKpaiHCBKOTO andasity naTuHULeto» Big 27 cigust 2010 p. Ne 55.

TpancmiTepamnis 3 pociicbkoi MOBH 3ailcHIOETRCS BitnoBigao 1o OCT 7.79-2000.
Cucrema cTaniapToB 1o HHGopMannu, OHOIHOTeUHOMY M M3aTeIbcKkoMy eiy. [IpaBu-
JIa TPaHCIUTEPANH KHPUWIIOBCKOTO MIChMa JIATHHCKUM aJI(paBUTOM.

5. BkazyeTbcs aHITIHCHKOI0 MOBOIO:

Ha3Ba;

npi3BHILE, iM’s1, 0 OaTHKOBI aBTOpa (-iB) CTATTI (HE OLIbIIE ABOX OCI0);

mocaja, Micue poboTH/HaBYaHHS, HAyKOBHUI CTYIIiHb, BUCHE 3BaHHSA (32 HASBHICTIO),
€JIEKTPOHHA aJipeca;

pO3IIMpPEeHa aHOTAallis Ta KIIFOYOBI clioBa. B aHOTAIIi1 TOBHHHO OyTH 3a3HAYESHO: MPeE/I-
MET JIOCII/PKEHHs, METOJ0JIOTIsI, MeTa 1 BUCHOBOK JOCHiKeHHS. MiHiManbHUI 00car
a”otanii 350 ciis.

[Mocunanust Ha JiTEpaTypy MOAAIOTHCS y TEKCTI TUTBKU B KPYDIIUX AY>KKaX BiIIOBIJI-
HO JI0 TIPHUKJIay:

[Tpu 11bOMY KOXXCH T'POMAISIHUH YKpalHU, SIKHH BiJIIOBIIa€ BCTAHOBICHHM BUMOTaM
JI0 KaHIWaTa Ha Mmocaay MpoKypopa, Mae mpaBo 3BepHyTHCs 10 KBamidikariifHo-auc-
UILTIHAPHOT KOMiCii MPOKYpOPIB i3 3as1BOIO PO y4aCTh Y JOOOPi KAaHIU/IATIB HA MOCATy
npokypopa (3Y «IIpo npokyparypy», 2015).

VYei crarTi, 10 HAAXOAATH O peaKiii MPOXOAATh 3aKPUTE PELIeH3yBaHH: Ta MepeBi-
PSIIOTHCS HA IIIariar.

Penkorneris BIpaBi peleH3yBaTH, pPelaryBaTd, CKOPOYYBaTH Ta BiIXWIATH CTATTi.
VY pasi HenoTpUMaHHS 3a3HaYCHNX BUMOT 1010 O(OPMIICHHS PYKOIIHCIB PEIAKIIis 3aJTH-
IIa€ 3a co0O0r0 MPaBo He po3NIsAAaTh ixX. Penakiis He 3aBXIM MOALISIE MO3UIIIO aBTOPIiB
myOmikaniit. [lepenpyk crareii MOXIJIMBUH JIHIIIE 3 TO3BOIY PEIaKIIii.
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BHUMAHUWIO ABTOPOB

K meyatn npuHMMAalOTCsl HayYHbIe CTATHH BEAYLIUX CHENHAJHCTOB B 00J1aCTH
NyOJIMYHOT0 MPABa, MPEACTABUTE/IEH I0PUINIECKOIl MPAKTHKH, MOJIOABIX YYeHbIX.

Texumueckue TpeOOBaHUS K O(POPMIICHHIO CTaTHH:

®opmar A 4; mons — 2 cM (HmkHee) X 2 cM (BepxHee), 3 cM (i1eBoe) X 1,5 cMm (mpaBoe)
abzar— 1,25 cM; MexcTpouHblid nHTEpBai — 1,5 cM; mpudT — Times New Roman; kerb — 14.

O6mwem cratbu — oT 10 10 20 cTpanui.

B Ttekcte ciemyer MCIONB30BaTh CHMBOJEI IO OOpa3sIly: JAlKH «...», neduc (-),
tupe (), anoctpod ( ).

[MocnenoBarenbHOCTE pa3MENICHHUS CTPYKTYPHBIX 3JIEMEHTOB B HAYYHOH CTaThe:

1. Yka3biBaeTcs Ha SI3bIKE CTaTbU:

Ha3BaHUE,;

(hamuins, UMs, OTYECTBO aBTOpa (-OB) CTAaThH (He OoJiee IBYX YEIOBEK);

JIOJDKHOCTh, MeCTO paboThl / yd4eObl, ydeHas CTeleHb, YYCHOE 3BaHUE
(Ipm HaNMM4YWM), SIEKTPOHHBIN aapec;

AQHHOTAIS U KJIIOUEBBIE CTIOBA.

2. TekcT crarbu:

Beenenue (Introduction) sinsieTcst 00s13aTeIbHON YaCThIO pabOTHI, B KOTOPOH aBTOp yKa-
3bIBacT HOBU3HY TEMBI U aKTyaJbHOCTb Hay4HbIX pelle Huil. Ilens uccnenosanus nomKHa
OBITh YETKO YKa3aHa PSIOM C Hay9IHO-HCCIENOBAaTEILCKUMU 3anadamu. HeoOxommmo yka-
3aTh METOIOJIOTMEO UCCIICIOBAHNS, JIOTHKY TIPEACTABICHHS UCCIICIOBAHHOIO MaTepHaa.

OCHOBHOI1 TEKCT JOIDKEH OBITH pa3lelieH Ha COAepKaTeNbHBIE Pa3aelTbl C OTACIbHEI-
MH 3arojIoBKamu (110 4-6 cJoB).

Crarbs JOJDKHA COZIepkKaTh BBIBOJBI U3 MpoBeicHHOTO uccnenoBanus (Conclusions),
B KOTOPBIX TPEICTABICHBI Pa3BEPHYThIE KOHKPETHBIC BBIBOIBI IO PE3YJIbTaTaM HCCIIEIO0-
BaHMA U NIEPCIECKTUBHI JaJbHEHIINX UCCICIOBAHUI B TOM HAIIPABICHHH.

3. Cnucok HMCHONb30BaHHBIX HMCTOYHUKOB. bubnmorpaguueckoe OMUCaHUE CIHCKA
oopmiseres ¢ yaerom pazpabdoransoro B 2015 romy HanmonansHOTO CTaHmapra Ykpa-
unsl JICTY 8302: 2015 «Mudopmanns u fokymeHTanus. bubnuorpadudeckas ceplka.
OOmue MOJOKEHNS U TIpaBHiIa COCTaBIeHUs». [Ipn HenmpaBMIEHOM O)OPMIICHUH CIH-
CKa JIMTCPATypPhbl CTATbsI MOXKET 6I>IT]) OTKJIOHCHA PCLICH3CHTAMMU.

4. References. OdopmisieTcss B coorBeTcTBUH co cTanmaproM APA (APA Style
Reference Citations). ABTOp (TpaHCIHT), Ha3BaHUE CTAThU (TPAHCIINT), Ha3BAHUE CTAThU
(B KBagpaTHBIX CKOOKaX MEepeBO HA aHIIMICKHUI SI3BIK), Ha3BaHUE UCTOYHUKA (TpaHC-
JIUT), BBIXOJHBIE TaHHBIE (TOPOJI C 0003HAUYCHHEM Ha aHTIIMHCKOM SI3BbIKE), 31aTeNbCTBO
(Tpancmut). K mpumepy:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [In Ukrainian]

Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/4-23-2018 103



TpaHcnuTepanus UMeH U (paMIIHN ¢ YKPAHHCKOTO SI3bIKa B COOTBETCTBUH C TPeOO-
Banusamu [locranosnenus Kabunera MunuctpoB Ykpaussl «O0 yrnopsiioueHUH TpaHC-
JUTEpalMy YKpauHCKoro ajdasura JatuHuLein» ot 27 saBapsa 2010 Ne 55.

TpaHcnuTepamuss C PYCCKOTO  S3BIKA  OCYIIECTBISICTCS B COOTBETCTBHH  C
I'OCT 7.79-2000. Cucrema cTaHAapTOB MO0 WHPOpPMAIUU, OUOINOTEYHOMY U W3/1ATENb-
ckoMmy nieny. [IpaBuia TpaHCTUTEpai KUPHUITIOBCKOTO MTUChMa JIATHHCKUM aJI(DaBUTOM.

5. YKka3bIBaeTCsl Ha aHIJINKCKOM SI3BIKE:

Ha3BaHUE;

(dbamunus, UM, OTYECTBO aBTOpa (-0B) cTaThU (He 0oJiee IBYX YENIOBEK);

JIOJDKHOCTh, MECTO paboThl / y4eObl, yueHasl CTeleHb, YICHOe 3BaHue (MpU Hau-
YUH), SINEKTPOHHBIN ajIpec;

pacimpeHHasi aHHOTAIUs ¥ KJIFOYEBbIE ClI0Ba. B aHHOTAIMK JODKHO OBITh YKa3aHO:
MpeaMeT KUCCIEIOBaHUs, METOAONOT U, LeJIb U BBIBOJA HUCCIEA0BaHUSA. MUHUMAaIbHBIN
o0bem anHOTanuu 350 cioB.

CchUIKM Ha JINTEpaTypy AAl0TCA B TEKCTE TOJIBKO B KPYIVIBIX CKOOKaX B COOTBETCTBUU
C TIPUMEPOM:

ITpu 5TOM KaXIblil rpaXX1aHUH YKpauHbl, KOTOPBIA COOTBETCTBYET YCTAaHOBJICHHBIM
TpeOOBaHUSAM K KaHIUAATY Ha JIOJDKHOCTH MPOKYpPOpa, BIIPaBe 0OpaTuThCS B KBATU(H-
KallMOHHO-JUCLUIUIMHAPHON KOMHUCCUH MPOKYPOPOB C 3asiBIIEHUEM 00 y4acTHH B 0TOO-
pe KaHIUIaToOB Ha JOJKHOCTH Mpokypopa (3Y «O npokyparypey, 2015).

Bce crarbu, mocrynarouiye B pelakUUIi0 NPOXOAAT 3aKPBITOE PELEH3UPOBAHUE U
MIPOBEPSIOTCS Ha IJIaruar.

Penxonnerus Bnpase peLieH3UPOBaTh, PeJaKTUPOBATh, COKPAILATh U OTKJIOHATH CTa-
ThU. B ciydyae HecoOmoneHusi yka3aHHBIX TpeOOBaHHN MO O(QOPMIICHHIO PYKOIHCEH
peoaKiys OCTaBIsIET 3a cOOOM MMPaBO HE paccMaTpHUBarh UX. Pemakiust He Bcerna pase-
JISIeT TIO3MIIMIO aBTOPOB MyOnukanuii. [lepeneyarka craTeil BO3MOXXHA TOJIBKO C paspe-
LICHUS PEAAKIHH.
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FOR AUTHORS

We accept articles of leading specialists in the sphere of public law, representa-
tives of legal practice, young scientists.

Technical requirements for article composition:

Size A 4; fields — 2 cm (bottom) x 2 cm (top), 3 cm (left) x 1,5 cm (right);
indention — 1,25 c¢m; line spacing — 1,5 cm; font — Times New Roman; size — 14.

The article volume is from 10 to 20 pages.

It should be used symbols as follows: quotes “...”, hyphen (-), dash (=), apostrophe (*).

Sequence of placement of structural elements in a research article:

1. It is indicated in the language of the article:

title;

surname, name, patronymic of author (-s) of the article (no more than two persons);

job position, place of employment/study, academic degree, rank (if any), e-mail;

summary and key words.

2. Text of the article:

Introduction is an obligatory part of the research, where the author indicates topical-
ity of the subject and actuality of scientific decisions. Goal of research should be clearly
indicated along with the research tasks. It is necessary to specify the methodology of
research, the logic of presentation of the investigated material.

The main text should be divided into content-rich sections with separate headings
(up to 4-6 words).

The article should contain conclusions from the study, which present detailed find-
ings from the study and the prospects for further research in this direction.

3. Bibliography. Bibliography description is carried out taking into account the Na-
tional Standard of Ukraine DSTU 8302: 2015 “Information and documentation. Biblio-
graphic reference. General principles and rules of composition”. Reviewers can reject an
article in the case of improper execution of bibliography.
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