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ADMINISTRATIVE LAW: MATERIAL, PROCESSUAL
AND FORMAL COMPONENTS

The purpose of the paper is to analyze and disclose the issues of theoretical and practical plan
that prevent the solution of administrative law legal applying issues, which contain or are
connected with the definitions of “substantive and processual law” and “norms substantive
and processual law” and the development of theoretical proposals needed to solve the
problems of the practical plan. Research methods. The paper uses a comprehensive approach
to creating a theoretical picture of the object and the application of the methodological scheme
of “double knowledge” about the object as such and the knowledge that describes and depicts
it; method of comparative legal and doctrinal knowledge of administrative legislation;
method of generalization and modeling of new theoretical knowledge of administrative law.
Results. Issues for the further development of theory and practice of administrative law are
identified and a theoretical approach for their solution is suggested. It is established that the
subject of administrative law requires modeling and legal regulation of an administrative
activity according to the scheme of legal certainty by the norms of substantive and formal
law. Substantive administrative law consists of rules that describe materialized objects, the
title of which defines the basic institutions of administrative law. Formal administrative law
consists of norms that determine the process of substantive law formalization according
to the procedures of administrative activity, which consist of substantive and processual
norms of formal law. The main substantive rules of formal law include public conditions and
formalities, as legal means that determine the interaction of subjects in administrative activity
and the delimitation of the spheres of norms effect for private and public law. Conclusions.
1t gives reasons for the position that the practical implementation of approaches based on the
theoretical position of the division into substantive and formal administrative law, means the
formation of an administrative procedure as a single standard for the whole administrative
activity, including judicial.

Key words: administrative law, substantive law, formal law, administrative activity,
public-administrative activity, public formalities, material norms, processual norms.
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1. Introduction

In their decisions, courts of Ukraine of all levels
and instances widely use terms: “a norm of substantive
law”, “a norm of substantive law of Ukraine”. At the same
time, courts make decisions establishing “whether the norms
of substantive law have been chosen correctly” and “whether
norms of substantive law have been applied correctly or are
to be applied by sides”, substantiating the legality of a court
decision or qualifying events for compliance with a legal
composition of the legal norm. In all processual codes
of Ukraine, “a qualification mechanism” was in fact called
“the correctness of the substantive law norms application”,
including it in a concept of legality of a court decision.

The legislation of Ukraine does not explicitly specify
and define the content and essence of the concepts:
“substantive and procedural law” and “a norm of substantive
and procedural law”, although the concepts are widely
used in the theory of administrative law and legislation
to define norms regulating an administrative activity,
an administrative process.

During the research, there is an issue with the ambiguous
definition of basic legal concepts relating to “substantive
and procedural”. At the theoretical level, its solution
requires each time the explanation of the content that
a researcher invests in a concept and for what purpose.
A law applying person has a different situation, all the basic
concepts of their essence and content have to be clarified
and enshrined in the legislation in advance. Otherwise, this
leads to a random interpretation of the content of legislative
norms by a law applying person, which is, obviously, should
be unacceptable.

The division into substantive and procedural law does
not lead to the solution of the main methodological issues
of scientific cognition and education. Any effective scientific
theoretical approach has to have a sufficient methodological
tool for the legal organization of the activity.

To make an analysis of recent research and publications
we would like to represent a number of scientists’ opinions
that will give a general idea of the content of this issue.

According to V. Averianov, substantive norms
ofadministrative law establish the legal boundaries and scope
of legal regulation, determine rights, duties, and liability
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of participants in regulated social relations, id est in fact their administrative-legal
status. The vast majority of processual norms of administrative law contribute to
the implementation of the substantive norms, as it regulates a procedure (a process,
an order) for the implementation of rights and the implementation of duties
established by substantive norms. There are also processual norms that have
a completely “autonomous” meaning id est they are not directly related to the needs
of the implementation of substantive norms (for example, norms that regulate
processual relations in administrative proceedings) (ABep’siHOB, 2004).

As M. Kurylo supposes, processual norms should be understood as clearly
defined rules of conduct due to the need to ensure the rights of participants in the field
of a particular type of proceedings. Then he expands the scope of processual norms
to the “rules of conduct for specifically authorized by the state subjects to carry out
a jurisdictional activity, as well as other participants in the process (Kypumno, 2013).

It should be noted that the idea of the existence of substantive and processual
legal norms is stable and indisputable, primarily intended to form an instrumental
theoretical approach to understanding, realizing, and presenting the content
of a particular legal norm.

V. Dashkovska notes that today there is no generally accepted approach to
the correlation between substantive and processual law, there are many points
of view on this issue. In general, summarizing their positions, it is possible to identify
the following directions:

1) the whole system of law mainly consists of substantive rules. Processual norms
should be recognized only those rules of conduct that have formed independent
branches of law aimed at establishing a procedures for administering legal
proceedings. Under this approach, processual law is represented by such branches as
civil processual, commercial processual, criminal processual law and administrative
processual law, which regulates the order for administrative proceedings;

2) processual norms of law are considered as rules that establish not only judicial
but also an administrative procedure for resolving a legal conflict;

3) processual law is considered as a system of rules of conduct governing any law
applying procedure, regardless of reasons that necessitated this legal form of activity
(resolving a dispute concerning a right, establishing a legal fact, etc.);

4) processual law is considered as a system of norms establishing the order not
only of law enforcement but also of any legal form of activity of state authorities
and local self-government (in particular, an order of explaining current legislation by
bodies of state power, an order of normative-legal acts (regulations) issuing, etc.);

5) processual law is a system of norms that establish an order for the participants’
of public relations rights and duties implementation when the implementation
process involves an authorized body of state power or local self-government
(for example, an order for the right to a pension implementation, in which the Pension
Fund of Ukraine participates), as well as when the implementation of the legal norms
is conducted without the participation of any authoritative subjects (for example,
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an order for an entrepreneurial agreement concluding: the Commercial Code
of Ukraine provides in what a way it is possible to suggest to conclude an agreement,
in what terms an answer on the mentioned proposal may be given, as well as other
procedural points);

6) processual law regulates not only the process of substantive law norms
implementation but also the process of rule-making that is in a procedure that
results in a certain sequence of actions is the adoption and entry into force of an act
establishing the norms of law (/lamkoBcrka, 2015).

From this rather large quote, we can see that when writing theoretical scientific
papers on the processual component of law, very often, there is the use of the concepts:

EE T4 CE N34

“substantive and processual norms”, “substantive and processual law”, “juridical
process”, “administrative process”, etc., as well-known, without the explanation
of their content in a particular situation.

Theorist of law D. Bocharov believes that the division of law into substantive
and processual is conditional, and most importantly it has a relative character
(bodaposg, 2006). V. Balandin and A. Pavlushina noted: “In different dimensions,
the same norm can be both substantive and processual <...> In our opinion,
the authors summarize, it should finally be recognized that it is obviously
impossible to mechanically differentiate norms of law into substantive
and processual and permanently establish their belonging to a certain group”
(bananun, [laBnymuna, 2001).

It is worth mentioning here P. Rabinovich’s no less valid statement that
processuality is such a regulatory function of legal norms, which they acquire only in
relation to other (“substantive”) norms when interacting with them. “Substentialism”
and “processualtity” of legal norms are conditional terms that mark certain functional
properties of norms, due to their role in legal regulation (PabunoBuy, 1975).

D. Bocharov also notes that it would seem that the lack of a clear boundary
separating substantive-legal and processual-legal procedures should have been
an additional argument in favor of a broad understanding of the meaning of
“a processual form”, but processualists chose a simpler way to consider processual
only that one which is directly related to the court’s activity or provided by
criminal-processual and civil-processual codes. Naturally, with such a definition
of processuality, the issue of recognizing the processual form as a general concept
in the context of law enforcement was automatically removed from the “agenda”
of legal science (bouapos, 2006).

According to J. Ziekow, process refers to the totality of administrative workflows
for preparing and delivering a service (Ziekow, 2021). Two principles that guided
the Administrative Process: the value of government interference and the superiority
of the administrative process as a decision-making concept (Pilichowski, 2021). The
growing impetus towards proceduralization in an uncertain world given the weakness
of legislator brings a subsequent growing role of administrative procedure, where
rules, activities and solutions are to be invented (Barnes, 2016).
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Also in the literature, there is an identification of concepts related to “substantive
and processual” and as follows, in particular in Wikipedia “Processual norms (norms
of processual law)”: substantive law is a set of norms of a system of law that directly
regulate public relations and a set of branches of law in which the main emphasis is
on establishing rights and duties of subjects.

The term “substantive law” is used in jurisprudence as a notion marking such
legal norms by which the state makes its influence on public relations through direct,
immediate legal regulation (Wikipedia, 2021).

We would like to summarize the content of these quotations as follows.

1. The separation of substantive and processual law is appropriate only as
a“learning” approach because it concentrates on the multidimensionality of the system
of law, which contains both a substantive, structural component of its elements
and a processual, dynamic component, in particular, as a way of existence in law as
a whole, and a separate legal norm. The approach to the separation of substantive
and processual law is purely conditional, based on the idea of the complexity
and diversity of law as a phenomenon of reality.

2. In fact, substantive law and processual law as phenomena of legal reality are
absent.

3. Onthe correlation between processual and substantive law in the theory of law
there are many opinions. One of them is that the division depends on the views
of the researcher and his goal, this division is conditional and has its inherent
instrumental value of legal phenomena cognition (Kynes, 2013).

4. Law enforcement practice, considering processual law, is limited to
understanding the legal regulation of the jurisdictional process.

But these positions, in our opinion, are not enough to solve the mentioned above
problem.

The purpose of the paper is to analyze and disclose the issues of theoretical
and practical plan that prevent the solution of administrative law legal applying issues,
which contain or are connected with the definitions of “substantive and processual
law” and “norms substantive and processual law” and the development of theoretical
proposals needed to solve the problems of the practical plan.

2. Administrative law action model legal analysis

We would like to consider the components of the activity legal organization
(Kynes, 2014) through the prism of its components personification in the substantive
and processual norms.

To form our own approach to the correlation between substantive and processual
in administrative law and reproduce an effective legal model of administrative law,
we use the theoretical provisions proposed by Hans Kelsen, who believed that it
is possible to distinguish static and dynamic theory of law, depending on greater
importance is given to norms that regulate human behavior or behavior that is
regulated by these norms; depending on whether the cognition is directed to legal
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norms that are created, applied and observed through acts of human behavior, or to
acts of creation, application, and observance of law provided by legal norms. The
subject of a static theory of law is law as a system of valid norms, law in a state of rest;
the subject of a dynamic theory of law is the process of creation and application
of law, law in its movement (Kelsen, 2015).

The general rules applied by judicial and administrative bodies have a dual
function: 1) the definition of these bodies and a procedure they have to follow;
2) the definition of individual norms established within the framework of judicial or
administrative procedure.

These two functions correspond to two categories of legal norms, which are
usually divided into norms of formal and substantive law. Formal law may be
understood as general rules regulating the organization and order of judicial
and administrative bodies activity that is so-called civil-processual, criminal-
processual and administrative-processual law. Substantive law is understood as
general norms that determine the content of judicial and administrative acts and are
designated as civil, criminal and administrative law, although the rules regulating
the process in judicial and administrative bodies are no less considered as civil,
criminal and administrative law (Kelsen, 2015).

It is predicted that the norms applied by these bodies are related only to civil,
criminal and administrative law, although these areas cannot be applied unless formal
law is applied at the same time, id est law that regulates the application of civil,
criminal and administrative law, the process of judicial and administrative acts
issuing. Substantive law and formal law are indissolubly connected. Only in their
organic connection, they form law that regulates its creation and application. Any
complete legal proposal describing this law has to contain both formal and substantive
elements (Kelsen, 2015).

Based on the above theoretical provisions, we think it appropriate to consider
the static and dynamic model of representation of administrative law as a regulator
of the environment of public administration and the administrative activity, as
the activity to implement this law.

Under the approach that we regulate the administrative activity, the approach is
recognized that the activity always has two components of substantive and processual,
respectively, investigating administrative law and the administrative activity, we will
explore groups of formal and substantive law.

Following H. Kelsen’s opinion, we assume that formal law is formed by a set
of both processual and substantive norms.

Formal law is a conditional set of rules aimed at implementing a certain part
of the substantive norms of a general nature, which determines the standardization
of a certain activity, establishing its main components that are conditions and formalities
related to material objects and, accordingly, norms of substantive law.

A function of administrative law legal phenomenon description is to depict
the systemic interconnection between substantive law and formal law, between
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the definition of substantive requirements and the order of their implementation in
the activity.

Substantive administrative law consists of norms that describe the materialized
objects, the title of which defines the basic institutions of administrative law.

Formal administrative law consists of norms that determine the process
of substantive law formalization according to the procedures of administrative
activity, which consist of substantive and processual norms of formal law.

The main substantive rules of formal law include public conditions and formalities,
as legal means that determine the interaction of subjects in administrative activity
and the delimitation of the spheres of norms effect for private and public law.

An established by legal norms limit of private and public law norms effect
determines the possibilities of subjects rights and legitimate interests implementation
and the necessary actions of the public administration to ensure the implementation
of the tasks assigned to it (Kynes, ysinr, 2019).

The separation of substantive and formal law does not lead to the division of law
into two parts but will help to highlight the nature of law, with all its attributes.
The definition of an activity as an object of jurisprudence does not contradict
the normative approach to legal understanding, but deepens it, making some
changes to the object of “an activity norming (as a system) through regulations”,
allows making a more systematic approach to the study of state-legal phenomena
and processes, and reaching new horizons in the legal activity organization, using
forms of the activity and thinking organization (Kynes, 2008).

The subjects of interaction, in the starting position, have different tasks and ways
of activity implementation. The actions of public administration and the actions
of subjects of private law become interdependent in their direct interaction. Legal
regulation of the subjects’ of interaction actions is difficult because the legal regulation
of their activities separately belongs to different, diverse spheres, traditionally defined
with the help of zones of legal regulation methods prevailing that are imperative or
dispositive ones.

In accordance with S. Alekseev, fundamentals that express two main models
of legal regulation, two types of legal material construction are dispositive
and binding ones.

Formal criteria between the borders of these two legal spheres are sometimes very
shaky, mobile, erased by real life, legislation and legal practice, and are portrayed by
analytical jurisprudence quite reasonable and convincingly ‘“‘power-subordination”
and “subordination” for public law; “legal equality” and “coordination” for private law.

Public law is, in general, a different juridical world, a different “legal galaxy”,
and in the world-creating meaning is a sphere no less important than law itself.
In essence, it is a continuation of the relevant social phenomenon that is a state,
public authority with all its positive and negative potentials, which are expressed in
the benefits of law, although another “quality” that is the public one. These positive
qualities as a result of the democratization of society are implemented in the principles
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of subordination of the rule of the law, legal procedures for its implementation, and,
more broadly, in the principles of separation of powers, republican form of governing,
and, finally, in the state ensuring of human rights (Anekcees, 1999).

Public-administrative activity (Kynes, [Aysinr, 2019) is an activity, the main
purpose of which is to delimit the zones of private and public law subjects’
functioning or to protect the private activity from abuse from the side of public
administration.

The most relevant for administrative law is the division into substantive
and formal law, found by administrative law scientists teaching the administrative
process and administrative-processual law. This approach does not have
a significant content load, as in fact the legal regulation of activity is considered,
which contains both substantive and processual norms, the division into which
is also conditional. The main thing is to clarify the question (according to
H. Kelsen), what we regulate and how we regulate the implementation of norms
in the activity.

3. The system of norms for the formation of the main public-administrative
activity

The subject of administrative law requires modeling and legal regulation
of administrative activity according to the scheme of legal certainty by the norms
of substantive and formal law; in particular, the main public-administrative activity
is formed by a system of norms:

a) substantive norms that determine the general principles of public
administration;

b) substantive and processual norms of formal law, which determine the general
standard of subjects interaction;

c) substantive and processual norms of formal law, which determine
the regulations of a particular body of public administration activity.

It is advisable to analyze the implementation of the approach for each subject
of administrative law, but the approach will be general and universal for all subjects,
taking into account certain minor features of the types of the administrative activity,
in the first turn, the public-administrative one.

Taking into account that to implement the protective function of administrative
law, we plan in public-administrative activity, the following elements may be
determined (to acquire a legal form) with the help of law.

The following elements are defined by substantive norms:

— apurpose, tasks, functions, and principles of administrative activity;

— rights and legal status of subjects;

— astructure of interconnections in the system of public administration activity;

— the means by which there is a direct impact on the material of administrative
activity;

— aproduct of administrative activity.
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The following elements are defined by formal norms:

a) conditions and public formalities;

b) subjects’ actions of information transformation;

c) ways (a technology) of information transformation.

Law can simultaneously regulate a material, a method, a means, a norm,
a technology, a product of the activity, and these combinations in cooperation
of various acts of activity, where law is the element, will form the types of activity
within the sphere of administrative law action (Kynes, 2013).

Unified approaches to the legal regulation of administrative activity lead to
the formation of a single standard for it in administrative procedure, as a standard for
all administrative activities, including judicial.

The importance of administrative procedure as a standard for public-administrative
activity performs a double task, which is not only the existence of a comprehensive
system of principles from constitutional to the principles of public-administrative
and judicial activity in the form of substantive law norms but also the implementation
of these substantive norms in the activity by the formal law norms tools.

As R. Siucinski understands an administrative procedure as a key factor
in the development of control over administrative power (Siucinski, 2020).
Administrative procedure is an important phenomenon of administrative law (Potésil
etal., 2021). The necessity of administrative procedure and its advantages are widely
acknowledged (Piinder, 2013).

According to J. Ponce, the three fundamental questions are:

— What purpose do administrative procedures serve? That is, why do must public
authorities follow an administrative procedure when making a public decision?

— Is it a good or bad idea to regulate administrative procedure? If good, how
best to regulate it?

— Who should regulate administrative procedures? (Ponce, 2005).

Anyways, as P. Kovac stated, legally regulated relations are a tool and a guarantee
of a systemic model of good public governance. Its effectiveness must be understood
as the right ratio between the common principles and necessary rules in administrative
relations and the debureaucratization of other burdens on the parties (Kovac, 2020).

4. Conclusions

The function of describing the legal phenomenon of administrative law is to
depict the systemic interconnection between substantive and formal law, between
the definition of substantive requirements and the order of their implementation in
the activity.

Formal law is a conditional set of norms aimed at the implementation of a certain
part of the substantive norms of a general nature, which determines the standardization
of a certain activity.

Substantive administrative law consists of norms that describe the materialized
objects, the title of which defines the basic institutions of administrative law. Formal
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administrative law consists of norms that determine the process of formalization
of substantive law according to the procedures of administrative activity, which
consist of substantive and processual norms of formal law.

The mainsubstantivenorms of formal law include public conditions and formalities,
as legal means that determine the interaction of subjects in administrative activity
and the delimitation of the spheres of private and public law norms action.

Recently, the world practice is most exposed to the view of administrative
procedure as the main legal way of public-administrative activity and public
formalities organization, as the main legal means to ensure the necessary qualities
of administrative activity and administrative legislation.

General approaches to the bodies of public power activity, public administrations’
activity directions should be implemented within the basic procedures of the administrative
activity general regulation according to the administrative procedure standards.
At the same time, the standards of the administrative procedure should cover any public
administration’s body activity in spite of its competence sphere.
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Mema cmammi nonaeae 6 ananizi ma po3Kpummi NUMaHb MeoPeMUIHO20 i NPAKMUYHO20 NAAHY,
WO NepeuKoodNcaronsv po3e s3aHHI0 NpobieM NPABO3ACHOCYBAHHS HOPM AOMIHICMPAMUBHOO
npaea, Axi micmames abo noe’sizami 3 OehiHiyiamu «mamepianvHe i npoyecyaibHe npasoy ma
CHOpMU MAMEPIaNbHO20 | NPOYECYANbHO20 NPAsa», a MAKONHC Y PO3POOIEHHI MeopemudHux
npono3uyitl, o HeoOXiOHI OJi PO38 'A3AHHA NPOOLEM NPAKMUYH020 nAaHy. Memoou 00cnidxicenH.
YV pobomi euxopucmani xomnaekcHutl nioxio 00 CMEOpeHHs: meopemudnoi Kapmunu 06’ ekma
ma 3acmocy8anHs MemoOON02IUHOI cXeMu «NOOGIUHO20 3HAHHAY NPO 00 €Km AK Maxuil i npo
3HAHMSL, WO U020 ONUCYIOMD I 300PANCYIOMb, MEMOO NOPIGHANTLHO-NPABOBO20 Ul OOKMPUHATLHOZO
Ni3HAHHA  AOMIHICIPAMUBHO2O 3AKOHOOABCMEA;, MEMOoO0 Y3A2aNbHeHHA MA MOOeN08aAHH S
HOBUX MeOpemuyHux 3HaHbL adminicmpamuenozo npaea. Pesynsmamu. Busnaueno npobnemu
Nn00ANbUWO020 PO3GUMKY Meopii ma NpaKmuxu aoMIiHICMpamueHo20 npasa, 3anponoHOBaAHo
meopemuunull nioxio 0 Ix pos3s’szamnHs. Bcmawnosneno, wjo npeomem adMiHICMpamueHO20
npasa nompeoye MoOen08ants ma npago8o2o peynioeanHs aoMiHicmpamuenoi JisnbHOCmi 3a
CXeMOo0 nPagoeoi GUIHAUEHOCMI HOPMAMU MAMEPIATLHO20 U hopmanvhozo npasa. Mamepianbhe
aominicmpamuere npago CKIAOAEMbCA 3 HOPM, WO ONUCYIOMb MamepianbHi ob’ckmu, Ha3ea
SAKUX 8UBHAYAE OCHOBHI IHCMUMYMu aOMiHicmpamueno2o npaea. Popmanvre aominicmpamusHe
npaso cKAao0aEmuvcs 3 HOpM, Wo BUHAHAIOMb npoyec opmanizayii mamepianoHo2o npasa 3a
npoyedypamu AOMIHICIMPAMUEHOT OisIbHOCTI, SKI CKIA0AIOMbCS 3 MAMEPIATIbHUX | NPOYECY ATbHUX
Hopm ¢hopmanvrozo npasa. [[o ocHOSHUX MamepianbHux HOpM POPMANTbHO20 NPABA GiOHeCeHO
nyoniuKi yMo8u U popmanbHOCmi SIK NPAosi 3acodu, w0 GUSHAYAIOMb 63AEMOOII0 CYO €KMIs 6
AOMIHICMPamueHitl OISIbHOCME Ma PO3MENCY8aHHA chep Oii HOpM NPUBAMHO20 | NYONIYHOZO
npasa. Bucnosku. Apeymenmogano, wjo npakmuyna peanizayis nioxooié Ha 0CHOGi meopemuiHo2o
NON0dNCeHHA NOOINY Ha Mamepianbhe Ui popmanvre AOMIHICIPamueHe nPago 03HAUAE POPMYBANHS
AOMIHICMPamMusHoOI npoyeoypu sk €OUH020 CIMAHOApmy 05 6CLET AOMIHICMPamMueHoi JisibHOCNHI,
30Kpema il ¢yo08oi.

KuawuoBi cjoBa: ajgMmiHiCTpaTHBHE TMpaBO, MarepialbHE MpaBo, (QOpMalbHE MpPaBo,
aJIMIHICTpaTUBHA AisNIBbHICTb, ITyOIiUYHO-aAMIHICTPAaTUBHA JisIBbHICTb, IyOIiuHi (OpMaIbHOCTI,
MarepiajibHi HOPMH, TPOLECYANIbHI HOPMH.
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