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ONGOING DISCUSSION REGARDING THE CORRELATION
BETWEEN EXPROPRIATION AND SALES

Purpose. The purpose of the article is ongoing discussion regarding the correlation between
expropriation (namely — the purchase of private property objects for public use) and sales,
expanding the arguments in favor of inexpediency of their identification and further
determining the need to abandon the use of civil agreements in the expropriation procedure.
Methods. The research methodology consists of general and special methods of scientific
cognition, including historical and legal, comparative and legal, systematic and structural
methods, deduction, induction, analysis, synthesis, etc.

Results. The author, in the first part of the article, briefly studies the main arguments
of scholars, which were put forward in the pre-revolutionary period to support and criticize
the idea of defining expropriation as forced sales. The author formulates the preconditions for
the use of civil agreements in the expropriation procedure and comes to the conclusion that
there were no necessary conditions for settling redemption issues for public needs without
private law instruments in pre-revolutionary times.

In the second part of the article, the author lists the main differences between the relations
of expropriation and sales, which are covered in the modern Ukrainian scientific literature,
and supplements it with the own analysis of the differences between them.

Conclusions. The analysis carried out in the article demonstrates that the relationships
of redemption for public needs are not relationships of sales, and cannot be recognized as civil
ones on the grounds that the expropriation procedure involves the conclusion of the purchase
and sale agreement. The author pays attention to the fact that legal instruments that logically
mediate the civil relations of sales — are not intended and should not be used in atypical
situations. The author offers to consider the possibility of introducing a new instrument
for Ukraine — an expropriation agreement — into legal circulation, which can correct
the shortcomings of the current legislation.

Key words: expropriation, redemption for public needs, alienation of private property
objects for public needs or for reasons of public necessity, sales, contract of redemption for
public needs, purchase and sale agreement, expropriation agreement, correlation, differences,
legal nature.
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1. Introduction

The continuous development of public relations, including
international cooperation, necessitates the continuous
improvement of normative and legal regulation in the country,
based on the needs of society, international treaties,
requirements and obligations assumed by Ukraine, tasks,
objectives and guidelines approved in official documents, as
well as scientific developments, which substantiate the most
effective ways to optimize public policy, public administration
and regulatory base. One of the important tasks, under
such circumstances, is to revise outdated legal structures,
which due to the historical peculiarities of the formation
of national state and law are still used, but contradict modern
jurisprudence, current legislation, experience and practice
of leading European states. In this perspective, it is worth
paying attention to the legal institution of alienation of private
property objects for public needs or for the reasons of public
necessity (hereinafter — expropriation), which was developed
intermittently in Ukraine and, despite ancient history, was not
developed at the same level as and in European countries. In
particular, private and legal instruments are still used during
the expropriation in Ukraine, as it was in the pre-revolutionary
times in terms of no developed science of administrative law.
The issue of the legal nature of the institution of expropriation
due to that fact still provokes discussions among scholars, who
do not want to finally abandon the concepts that dominated in
the XIX century.

Occasionally we would like to recall that identification
of legal phenomena of sales and expropriation, which
was also called forced sale on this basis, was typical for
the legal science of the pre-revolutionary period due to
the fact of concluding a purchase and sale agreement during
the expropriation (Venetsianov, 1891). This resulted in
the recognition of its private and legal nature even when
there was no other procedure than forced alienation,
the issue of which was settled only in an imperative manner,
and the will of the property owner did not have any sense
(Venetsianov, 1891).

The confidence of the supporters of the private and legal
concept in that area was strengthened with the emergence
of the procedure of redemption of private property objects
for public use (hereinafter — redemption for public use) in
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the national legislation, which was separated from the procedure of compulsory
alienation, where a mandatory condition of the legality was the voluntary consent
of the property owner to the expropriation and when the refusal could not
automatically lead to the alienation of property on the basis of an administrative act.
As aresult the redemption relationship for public needs is automatically perceived by
some scholars as private and legal, sometimes without any argument. For example,
I. Ya. Holovnia similarly characterizes the redemption of land plots for public needs
as transactions, and the relationships that are formed — as civil ones (Holovnia I. Ya.,
2015) (although we should note that the scholar calls the procedure of forced
alienation as “completely public and legal” (Holovnia I. Ya., 2015)).

However, the justification, which is based only on the fact of the application
of a civil contract and is not supported by anything else, is rather weak, in our
opinion. In particular, it seems erroneous to ignore the provisions of the current
regulatory acts, the analysis of which indicates that the relationship of redemption
for public needs and the relationships of sales are not identical and have too many
differences, the combination of which suggests that they are independent (one from
another) legal relations. Besides, the expediency of further use of civil contracts
to address redemption issues for public needs within legal realities, when there is
a wider range of legal instruments of public administration entities’ activities, which
is more consistent with the nature of expropriation relationships.

In this regard, we consider it necessary to revise the existing approach to
the regulation of the redemption procedure for public needs and bring it in
line with modern European practice. Therefore, the purpose of the article is to
continue the discussion on the correlation between the expropriation relationships
(for the purposes of the article it will be mainly about redemption for public needs,
because the procedure of forced alienation is not identified with sales by modern
scholars) and sales expanding the arguments in favor of the inexpediency of their
identification and further determining the need to abandon the use of civil agreements
within the expropriation procedure. To achieve the purpose, it is necessary to
perform the following tasks: to get acquainted with the arguments of scholars put
forward to support and criticize the idea of forced sales in the pre-revolutionary
period; to consider the approaches of modern scholars to the distinction between
expropriation and sales relationships; to establish differences between the institutions
of sales and expropriation, which were not identified by other scholars; to formulate
conclusions.

The research methodology consists of general and special methods of scientific
cognition, including historical and legal, comparative and legal, systematic
and structural methods, deduction, induction, analysis, synthesis, etc. The
historical and legal method allowed to find out the peculiarities of understanding
the legal phenomenon of the expropriation in the pre-revolutionary period, to
establish the preconditions for the use of civil agreements within the expropriation
procedure. The comparative and legal method was used to compare regulatory
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provisions, scientific approaches, legal institutions of sales and expropriation. Due
to the systematic and structural method the author has studied the issue of urgency
and expediency of the application of the idea of forced sales in regard to the modern
institution of expropriation, taking into account the provisions of regulatory acts,
achievements of domestic scholars, and also taking into account separate specific
features of using contracts within the expropriation procedure. Methods of deduction,
induction, analysis and synthesis were used to study the provisions of regulatory
acts and scientific papers, studying the characteristics and certain aspects
of relations, procedures and purchase and sale agreements, as well as expropriation
agreements, making intermediate and general conclusions, formulating propositions
and recommendations, areas of further research.

2. Expropriation as sales in the pre-revolutionary period

Starting to study the outlined issues, we would like to note that scholars in
the pre-revolutionary period already criticized the idea of forced sales, which,
however, was not accepted by its supporters under any circumstances. For example,
M. V. Venetsianov, referring to the works of foreign scholars (Venetsianov, 1891),
noted that the theory of the contractual nature of expropriation, in the opinion
of supporters of that approach, was not hindered by the fact that there was no will
of the seller under the forced alienation, which was replaced or supplemented
by the court decisions, since the coercion of alienation did not violate the effect
of the contract and it was not the issue on actual violation of the freedom of will
(Venetsianov, 1891). That position has surely led to misunderstandings with other
scholars, who emphasized the importance and inalienability of the parties’ consent
for the sales relationships (Venetsianov, 1891; Vas’kovskij, 1896). That approach has
also been criticized for the various consequences of the purchase and sale agreement
and expropriation agreement, as well as the rights, obligations and responsibilities
of their parties (Venetsianov, 1891; Vas’kovskij, 1896). But that argument was also
considered insignificant, because they considered significant only those features
of expropriation that coincided with the features of sales — the sale of a certain
individual property value at the usual price, exchange of property and the price
(Venetsianov, 1891). Although the formation of the price of agreement within
the expropriation and sales relations differed significantly (Venetsianov, 1891), it did
not affect the greatness of the private and legal (contractual) concept of understanding
the expropriation.

Hence, we see that no arguments against such a position, no matter how strong
they were, had no relevance to the representatives of the private and legal concept,
because they simply ignored them, guided only by the fact of using the purchase
and sale agreement (or purchase contract). In other words, it follows from the above
that in cases where the case contained the name of the purchase and sale agreement
(or purchase contract, or other documents that mediated the trade) and the fact
of payment for the alienated property, it was enough for that category of jurists to be
convinced according to the civil nature of the relations related to that case, in general.
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Such approach, in some ways, can be justified by several circumstances that took
place during the pre-revolutionary times and were, in our opinion, prerequisites for
the use of civil contracts within the expropriation procedure, namely: 1) the subject
matter of administrative (police) law was limited to public administration issues,
but administrative and legal relations were exclusively related to the executive
(administrative) and coercive (overcoming resistance) activities (Tarasov, 1910);
2) public administration had narrow instruments at its disposal, which were limited
to administrative rulings, prescriptions and orders (Tarasov, 1910); 3) the institution
of administrative agreement had not been developed and implemented into
the practice of public administration, which used only the above-mentioned unilateral
acts of public administration; 4) the science of administrative law was at an early
stage of development (Antonenko, 2019), and therefore it was too early to talk
about expanding the subject matter of administrative law, the subject composition
and types of administrative and legal relations, instruments of public administration,
etc., which would allowed to look at the expropriation procedure just from the point
of view of administrative law.

The above allows us to conclude that there were no necessary conditions for
settling the issues of redemption without the assistance of private and legal
instruments in the pre-revolutionary times. However, the situation has changed
radically now. Moreover, the state of public administration, normative and legal
regulation and scientific research in the country indicates, in our opinion, that
the need to use civil contracts for expropriation purposes has disappeared, since
it is possible to replace them with an alternative administrative agreement. It is
evidenced by the European experience in regulating the expropriation (which we
will not study within this article) and the results of legal analysis of regulatory
acts and scientific sources, which clearly indicate the many differences between
the relationships of sales and redemption, and hence the inconsistency of instruments
provided by the legislation to the purpose and essence of the expropriation. We offer
to get acquainted with them in details in order to demonstrate this.

3. Delimitation of expropriation and sales

Within the outlined purposes, we primary consider it appropriate to recall
the thorough study of Ye. P. Suietnov (Suietnov Ye. P., 2013), who, based on the study
of current legislation, paid attention to a number of major differences between private
and legal agreements and redemption agreements for public needs. It follows from
his analysis that the outlined legal constructions should be distinguished from each
other, based on the following circumstances:

1) expropriation is an independent reason for the acquisition (into municipal
and state ownership) and termination of the ownership right of land plots, which
is separated from the reason related to the conclusion of civil contracts and / or
the decision of the owner of the land plot (Suietnov Ye. P., 2013), according to
the Articles 83-84, 140 of the Land Code (hereinafter — the LC) of Ukraine (Land
Code of Ukraine, 2001);
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2) purchasers of expropriated property may not dispose of it at their own
discretion, as itis in case with the acquisition of property rights under civil contracts,
since they are limited in the use and disposal of property for expropriation purposes
(Suietnov Ye. P., 2013), which is directly enshrined in Part 5 of the Art. 4 of the Law
of Ukraine “On the alienation of land plots, other immovable property located on
them, which are in private ownership, for public needs or for reasons of public
necessity” (Law of Ukraine on alienation of land plots, other real estate objects
located on them, which are in private ownership, for public needs or for reasons
of public necessity, 2009) (hereinafter — “On alienation of land plots ...”). In turn,
the use of expropriated property not for the purposes of expropriation (not for
public needs) is the ground for the former owner of the property to go to court with
a claim for invalidation or termination of the contract of redemption of the land
plot and compensation for damages related to the redemption in accordance with
Part 3 of the Art. 153 of the LC of Ukraine (Suietnov Ye. P., 2013). The stated
above is not inherent in the civil and legal relations of sales, exchange, etc.,
since it is not consistent with the fundamental principles of civil law set out in
Part 1 of the Art. 319 of the Civil Code (hereinafter — the CC) of Ukraine (Civil
Code of Ukraine, 2003) according to which the owner owns, uses and disposes
of the property at own discretion;

3) redemption of property for public needs and civil contracts have different
legal consequences: while the acquisition of land plots under civil contracts this
property retains all the established encumbrances and restrictions, such as servitudes
(Part 2 of the Art. 110 of the LC of Ukraine, Part 6 of the Art. 403 of the CC
of Ukraine), which is not typical for expropriation, after which all encumbrances
and restrictions lose force, if they interfere with the use of property in accordance
with its purposes (Suietnov Ye. P., 2013) (Part 2 of the Art. 18 of the Law of Ukraine
“On alienation of land plots ...”);

4) the formation of the redemption price within the expropriation and sales
procedures is carried out according to different rules: only the stipulated value
of the alienated property is paid in case of sales, but in case of expropriation
the property owner is also reimbursed for damages caused to the owner in
connection with the redemption, including the damages to the owner in regard to
the early termination of obligations to third parties, in particular lost profits, in full
force and effect (Suietnov Ye. P., 2013) (Part 1 of the Art. 5 of the Law of Ukraine
“On alienation of land plots ...”);

5) the moratorium on the alienation of land plots of state and municipal property
for agricultural purposes, land plots of private property for commercial agricultural
production and personal farming under the purchase and sale agreement does not
apply to their alienation within the expropriation procedure (Suietnov Ye. P., 2013)
(paragraphs “a”, “b” of Part 15 of the Transitional Provisions of the LC of Ukraine);

6) in case of expropriation, the owner has the right to increase the size
of the alienated property in accordance with Part 5 of the Art. 3 of the Law of Ukraine
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2

“On alienation of land plots ...
procedure (Suietnov Ye. P., 2013);

7) expropriators (persons subject to expropriation (Suietnov Ye. P., 2014)) have
the right to return the property alienated within the expropriation procedure, when
the reasons for the latter are exhausted (i.e. the public need to use the expropriated
property disappears), under the conditions specified in the Art. 19 of the Law
of Ukraine “On alienation of land plots ...”. According to the content of Parts
4-5 of the same Article, public authorities may alienate or transfer expropriated
property for use only if the expropriator has notarized refusal to return it or does not
notify about his desire to exercise the right to return it within six months. Obviously,
such conditions for the return of property to the former owner and its subsequent sale
are not inherent in the sales relationship (Suietnov Ye. P., 2013).

We consider it expedient to supplement the above stated with our own analysis
of the differences between the relations of sales and redemption for public needs,
which indicate against their identification. Thus, first of all, we would like to
emphasize the differences between the nature of the needs and interests that are met
through sales and expropriation, and the purpose of the origin of these relations.
Sales relations arise in order to meet personal interests and needs, due to their private
nature. Instead, the redemption relations for public needs, which already follows
from their name and is confirmed by the provisions of the Articles 350-351 of the CC
of Ukraine, the LC of Ukraine (the Art. 146 and other Articles, which mention
the redemption for public needs), the Law of Ukraine “On alienation of land
plots ...”, arise solely to meet public or, in other words, public needs and, accordingly,
the public interests. Satisfaction of personal (private) needs and interests through
expropriation is illegal.

Secondly, the sales of real estate (as well as movable property) can be carried out
under the general rules in any case, i.e. for any reason and at any time without any
restrictions in this regard (except for those objects under the moratorium). In other
words, the issue of property sales can be raised due to the desire to buy or sell real estate,
to get money, to change the situation, place of residence, to get rid of unnecessary
things, to meet any other personal needs. Instead, the redemption for public needs
can be carried out only in cases established by law, namely — to meet public needs,
an exhaustive list of which is enshrined in Part 1 of the Art. 7 of the Law of Ukraine
“On alienation of land plots ...”. The redemption for public needs for any other reason,
is not allowed, as evidenced by the provisions of Part 2 of the Art. 2 of the Law
of Ukraine “On alienation of land plots ...”.

Thirdly, the CC of Ukraine provides a wide range list of objects that may be
the subject of sales, including goods that will be created (purchased, acquired)
by the seller in the future (Part 1 of the Art. 656 of the CC of Ukraine),
property rights (Part 2 of the Art. 656 of the CC of Ukraine), the right of claim
(Part 3 of the Art. 656 of the CC of Ukraine), currency values and securities
(Part 4 of the Art. 656 of the CC of Ukraine), etc. Instead, the list of objects that

in cases that are impossible within civil sales
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can be expropriated in accordance with the current legislation is much narrower
and includes only existing real estate existing at the time of expropriation:
a land plot, house, other buildings, dwellings, perennials located on it
(the Art. 350 of the CC of Ukraine, Part 1 of the Art. 3 of the Law of Ukraine
“On alienation of land plots ...”).

Fourth, we would like to pay attention to the fact that the expropriation relations
and civil relations of sales (as well as exchange) also differ in terms of initiative
and expression of will. In all cases of concluding civil contracts, the owner
of the alienated property can and often initiates the agreement, since it is his interests
and meets his personal needs. In cases of the expropriation, the initiative to expropriate
property for public needs or for reasons of public necessity may belong only to
executive authorities or local self-government agencies, special administrations
for the management of territories and objects of nature reserves, persons who
have received a special permit (license) for subsoil use, and enterprises engaged in
construction, overhaul, reconstruction, operation of transport and energy infrastructure
facilities, protective hydraulic structures and who have agreed the location of such
facilities in cases and in the manner prescribed by the Art. 151 of the LC of Ukraine
(Part 1 of the Art. 10 of the Law of Ukraine “On alienation of land plots ...”). The
owner can only react positively (agree) or negatively (refuse) to the offer to buy
his property for public needs, which usually have nothing to do with the personal
interests and needs of the owner.

Fifth, we emphasize that most of the provisions of the CC of Ukraine on sales are
not applicable to the expropriation relations, for example:

1) the provision on the possibility of acquiring the right to terminate the purchase
and sale agreement unilaterally, enshrined in the Art. 658! of the CC of Ukraine. The
owner of the expropriated property cannot acquire the right to unilaterally terminate
the redemption agreement (and this would make it impossible to meet public needs),
but he has the right to go to court according to law only if the expropriated property
is not used for expropriation purposes (Part 3 of the Art. 153 of the LC of Ukraine),
as mentioned above;

2) provisions on quantity (the Art. 669 of the CC of Ukraine), quality
(the Art. 673 of the CC of Ukraine), range (the Art. 671 of the CC of Ukraine),
completeness (the Art. 682 of the CC of Ukraine) and set of goods (the
Art. 683 of the CC of Ukraine), packaging (the Art. 685 of the CC of Ukraine),
legal consequences and notification of the seller about the violation of contract
conditions in their regard (the Articles 670, 672, 678, 684, 686, 688 of the CC
of Ukraine), verification of their compliance (the Art. 687 of the CC of Ukraine),
confirmation of the goods compliance with the requirements of the legislation (the
Art. 674 of the CC of Ukraine), guarantees of goods quality (the Art. 675 of the CC
of Ukraine), warranty period (the Art. 676 of the CC of Ukraine) and the shelf
life of the product (the Art. 677 of the CC of Ukraine), defects of the goods (the
Art. 679 of the CC of Ukraine), terms of their detection and presentation of claims in

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-29-2020 37



OCOBJIMBE AJIMIHICTPATUBHE ITPABO

this regard (the Art. 680 of the CC of Ukraine), statute of limitations applicable to such
claims (the Art. 681 of the CC of Ukraine), legal consequences to recall the goods
from the buyer (the Art. 681' of the CC of Ukraine), sale of goods on credit (the
Articles 694—695 of the CC of Ukraine), insurance of goods (the Art. 696 of the CC
of Ukraine), etc. These norms do not extend their influence to the expropriation
relations, at least for the reasons of inexpediency and inconsistency of the essence
of the expropriation.

Similarly, not all general provisions of the CC of Ukraine on obligations may
be applied to the expropriation relations, in contrast to private and legal relations,
including sales relations. For example, the use of means of securing obligations,
which include a penalty, surety, guarantee, pledge, retention, depositation, the right
of trust property (the Articles 546-597' of the CC of Ukraine) is not characteristic
for the expropriation relations.

Regarding the legal consequences of violating the obligations, except cases of misuse
of expropriated property (as noted above), they are not provided in regulatory acts, in
contrast to private and legal obligations (the Article 610—625 of the CC of Ukraine).
And even in this case, individuals can only file a lawsuit (Part 3 of the Art. 153 of the LC
of Ukraine). The resolution of this issue out of court is not provided by law. In turn, from
the analysis of the provisions of the Articles 610625 of the CC of Ukraine and the Law
of Ukraine “On alienation of land plots ...” there is no unambiguous answer as to
whether it is possible to apply the Chapter 51 of the CC of Ukraine to the expropriation
relations. In our opinion, since it is about the activity of public administration subjects,
then legal consequences of the infringement of conditions of the redemption agreement
should get a separate regulatory consolidation, since public authorities and local self-
government agencies, their officials unlike individuals can act only on the basis, within
the powers and in the manner prescribed by the Constitution and laws of Ukraine (the
Art. 19 of the Constitution of Ukraine (Constitution of Ukraine, 1996)). In addition,
they do not act as subjects of civil law within the expropriation relations, since
the expropriation procedure is carried out in order to perform public functions, tasks
and powers, but not to meet their own needs. Accordingly, in the absence of indications
on the consequences of breaking the terms of the redemption agreement, there are
too many questions and doubts about how individuals can protect their rights: what
norms to refer to, what to demand in claims, what results to expect, or in all cases
of violations they have the right to demand termination of the redemption agreement,
whether they can demand payment of penalties, etc. All this reduces the effectiveness
of the observance and realization of the rights and freedoms of citizens, creates risks
of their violation, contradicts the rule of law principle.

In such cases it is also unclear about the responsibility of the perpetrators.
In our opinion, this issue needs a separate study, because breaking the terms
of the redemption agreement not only violates the rights and interests of individuals,
but also harms society, creates obstacles to meeting public needs, is the violation
of public administration subjects’ obligations and non-compliance with the principles
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of their activities. Therefore, the responsibility should be increased and should not be
limited by civil and legal means.

Sixth, it should be noted that the purchase and sale agreement according
to the current legislation is only one of the possible options for registration
of the redemption for public needs. In particular, in accordance with Part 1 of the Art. 1,
Parts 1-3 of the Art. 12 of the Law of Ukraine “On alienation of land plots ...”
exchange contract and other transactions involving the transfer of the ownership
right can be used for the specified purposes. Obviously, the relationship accompanied
by the conclusion of other transactions cannot be sales relations.

Seventh, if we pay attention to the Articles 7-12 of the Law of Ukraine
“On alienation of land plots ...”, as well as the approaches of determining the structure
of the expropriation procedure covered in the scientific literature, it can be seen that
conclusion of a transaction for the redemption for public needs is only one of its stages.
For example, D. V. Dudnyk specifies the following stages of the voluntary procedure
of alienation of land plots for public needs: 1) approval of the location of the object;
2) initiation of the alienation of a land plot for public needs; 3) making a decision on
the purchase of a land plot; 4) notification of the owner of a land plot on the decision
on its redemption for public needs; 5) obtaining the consent of the owner of a land plot
to conduct negotiations on the redemption; 6) conducting negotiations with the owner
(owners) of a land plot; 7) concluding an agreement on the transfer of the ownership
right for a land plot; 8) state registration of the ownership right (Dudnyk, 2015).

Accordingly, the redemption agreement, even in the form of the purchase and sale
agreement will be only one of many elements of the expropriation. In this case, it
is not clear why it is possible to make conclusions about all relations in general
on the basis of only one of their elements?! Moreover, apart from concluding
the purchase and sale agreement (exchange or other transaction), the other stages
and components of the expropriation procedure (including its variant — the redemption
procedure), which relate to the direct activities of the public administration and its
exercise of public authoritative powers, are purely administrative and legal stages
(in particular, the determination of public needs, consideration of propositions
of authorized entities, approval of the location of the object, decision-making
and issuance of an administrative act on the redemption, notification of the property
owner about the taken decision, as well as state registration of the ownership right).

4. Conclusions

Thus, the analysis conducted in the article demonstrates that the relationships
ofredemptionforpublicneedsarenottherelationshipsofsales,andcannotberecognized
as civil on the grounds that the expropriation procedure involves the conclusion
of the purchase and sale agreement. Moreover, the aggregate of differences between
the relations of expropriation and sales suggests the persuasiveness and accuracy
of the opinions of pre-revolutionary scholars (primarily of D. 1. Mejer) that
the purchase and sale agreement within the expropriation procedure is the one only
in form and not in consequences (Mejer, 1902).
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This, in turn, raises the question of whether it is appropriate to revise the legal
provisions on redemption for public needs and the contract that is concluded in
this regard. In particular, it should be noted that the legal instruments that logically
mediate the civil and legal relations of sales — are not intended and should not be used
in atypical situations. Especially, if the legislation provides the possibility of using
administrative agreements that are consistent with the specifics of the expropriation
and meet the requirements for public administration. Accordingly, the use
of the purchase and sale agreement within the expropriation procedure should no
longer be perceived as an argument in favor of its private and legal nature, but as
a relic of the past, which should be disposed of in favor of modern and instruments
more relevant to the essence of outlined relations.

In this regard, we should consider the possibility of introducing a new instrument
for Ukraine — an expropriation agreement — into legal circulation, which can correct
the shortcomings of the current legislation, in particular about the uncertainty
and ambiguity of the form of the redemption agreement, inconsistency of the form
and content (purpose, consequences), etc. Therefore, there is currently the need
for further scientific research of indicated issues, taking into account international
experience of normative and legal regulation of expropriation and the practice
of using expropriation agreements for the stated purposes.
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MPOJIOBKEHHSA JUCKYCIi HA TEMY CHIBBIJHOIIEHHS
BIJTHOCHH EKCITPOMNPIALIT TA KYHIBJI-MTPOJIAKY

AHacTacisi AHTOHEHKo,
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Mema. Memow cmammi € NPOO0BNHCEHHSA OUCKYCI] HA meMmy CRniGIOHOUEHHs BIOHOCUH
excnponpiayii (a came 8uKkyny ob’e€kmie npueamuoi 61acHOCMi 01a CYCRiIbHUX nompeb) ma
KYRIGLI-NPOOadiCy, PO3UWUPEHHS apeyMeHmayii Ha KOpucmv HeOOYLIbHOCMI iX OMOMOJICHEeHH s
ma nooanvuie 8UHAYEHHA HeOOXIOHOCMI 6I0MOBU 6i0 BUKOPUCIAHHS YUBLIbHO-NPABOBUX Y200
y npoyedypi ekcnponpiayii.

Memoou. Memooonozito 00caioNceHHs CKAaoarms 3a2aibhi ma cneyiaioHi Memoou HayKo8o2o
NI3HAHHA, GKMIOYAIOYU ICMOPUKO-NPABOBUL, NOPIGHATbHO-NPABOGUN, CUCTHEMHO-CMPYKMYPHULL,
0edykyii, inOyKyii, ananizy, cunmesy ma iH.

Pe3ynomamu. Y nepwiti yacmuni cmammi a@mop KOPOMKO pO321A0A€ OCHOBHI 00800U
BUEHUX, AKI BUCYBANUCL Y O0PeSOMOYiiHUL nepiod 0ai NIOMpuUMKU ma Kpumuku ioei
BUBHAUEHHSI eKCNponpiayii K npumycogoi Kynigni-npooasicy. Aeémop gopmynioe nepedymosu
BUKOPUCMAHHS YUBIILHO-NPABOBUX Y200 Y Npoyedypi ekcnponpiayii ma npuxooums 00 OyMKU, Wo
6 00PEeBONIOYIIHI YacU HeOOXIOHT YMOBU 01 ype2YIlO8aH A NUMAHb BUKYNY O/l CYCNIIbHUX nompeo
6e3 npusamHoOnpagosux IHcmMpymenmie Oyiu GiOCYmMHI. ABMOp CMEEpOHCYE, WO HOPIGHAHO
3 00pPeBONIOYIIHUM NEePIO0OM CbO20OHI CMAH NYONIUYHO20 AOMIHICIMPYBAHHS, HOPMAMUBHO-
npaso6oco pe2yio8anHs i HAyKoSUX po3pobOK y 0epircasi ceiouamov npo MONCIUBICIb 3AMIHU
y npoyedypi eKChponpiayii YyusiibHO-NPABOBUX Y200 HA AOMIHICIMPAMUBHI 002060PU.

Y opyeiti wacmuni cmammi aemop HaBOOUMb NEpeniK OCHOBHUX BIOMIHHOCMEU MidcC
BIOHOCUHAMU eKCHpONpIayii ma Kynigii-npooaxicy, siki 6UCBIMIIOIMbCS Y CYHACHIL YKPATHCOLKIL
HAyKoGill nimepamypi, ma OONOGHIOE U020 GIACHUM AHANIZ30M PO30IHCHOCME MIHC HUMU.
Aemop 6CmMAaHOBIIE, WO BOHU BIOPIZHAIOMbCA 3d: XAPAKMEpOM nompeb ma iHmepecis, SKi
3A0060MLHAIOMBCA 3a PAXYHOK KYNIGNI-Npooadxcy i excnponpiayii, i Memow SUHUKHEHHS YUX
BIOHOCUH, NPUHUHAMU A NEPEOYMOBAMU iX GUHUKHEHHA, 00 EKMAMU NPABOGIOHOCUN, Kpumepiem
iHiyiamueu ma 601€8UABNIEHHA, HOPMAMUBHO-NPABOBUMU 3ACA0aMU (00 8IOHOCUH eKchponpiayii
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€ He 3acmocosHoI0 binbulicms nonodxcensb LK Yxpainu npo Kyniento-npodasic, npo 30008 a3auHs,
nopyuwenus 30006 ’azams). OKpemo asmop Ha20NOULYE HA MOMY, WO 3A YUHHUM 3AKOHOOABCMBEOM
00208ip KYNIGNi-Npo0axcy € auuie OOHUM I3 MONCTUSUX 6apiaHmie O@OpMIeHHA UKYNY 0.4
CYCRIbHUX nOmpeo, a 11020 YKIAeHHs — MIbKU OOHUM 3 emanié npoyedypu eKcnponpiayii.
Bucnosku. Ilposedenuti y cmammi auaniz ceioyumes npo me, wo GiOHOCUHU BUKYNY OJif
CycninbHux nompeod ne € GIOHOCUHAMU KYNIGLI-NPOOAd(CY, A MAKONC He MOJICYMb BUSHABATNUCH
YUBITbHO-NPABOGUMU HA Mill NiOCmMasi, wo npoyedypa excnponpiayii nepedbaiac yKiaoeHHs
002080py Kynieni-npodaxcy. Amop 36epmac yeazy na me, ujo npagosi incmpymeHmu, ki 102i4HO
0nocepeoKo8yromy YUBIIbHO-NPABOBI BIOHOCUHU KYNIGNI-NPOOax#Cy, — He NpU3HayeHi ma He
NOBUHHI BUKOPUCIMOBYBAMUCH 8 HEMUNOBUX 01 YbO2O CUMYaYisax. AGmMop nponouye po3enaHymu
MOHCTUBICMb 88€0€HHS Y NPABOBULL 0012 HO8020 0I5t YKpainu iHcmpymeHmy — eKCnponpiayitino2o
002080py, AKUM OyOe BUNPABILEHO HEOQONIKU YUHHO20 3AKOHOOABCMEA.

KuirouoBi ciioBa: ekcripornpiartist, BUKYII 7SI CyCITITBHUX MOTPE0, BiTUyKEHHS 00’ €KTIB PHUBATHOT
BJIACHOCTI JUISl CYCHIJIBHUX NMOTPed YU 3 MOTHUBIB CYCHiJIbHOI HEOOXiTHOCTI, KyMiBIA-NIPOIaK,
JIOTOBIp BUKYITY JUIsl CYCIUJIBHUX MOTPEO, TOTOBIP KYMiBIi-IIPOJAXKy, CKCIIPONPIaI[iitHAN TOTOBIp,
CHIBBIIHOIIICHHS, BIIMIHHOCTI, IPaBOBa NPUPOJIA.
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