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TRANSFORMATION OF STATE GOVERNMENT IN UKRAINE

The article discusses the principles of organization, functioning and interaction of the system
of central executive bodies and local authorities, models of the distribution of powers
and responsibilities between them. Attention is drawn to the essence of such interaction
and the connection of these bodies with other facts and processes of public and state life is
manifested.

The search for ways to improve the legislation of Ukraine, in accordance with the standards
of the Council of Europe, in the context of decentralization and local government reform,
has been carried out. In particular, attention is drawn to problematic issues related to
the fact that the citizens of Ukraine getting their own administrative centers with clearly
defined territories can simultaneously destroy the decentralization reform, concentrating all
the powers in the hands of the central government.

In this regard, the issue of establishing territories of territorial communities cannot be
the authority of a centralized executive power, that is, the Cabinet of Ministers of Ukraine.
1t should be determined by the legislative body — the Verkhovna Rada of Ukraine jointly with
the local self-government bodies. Further re-organization of local state administrations into
prefectural bodies, which will oversee the legality of certain community decisions, also needs
in-depth analysis.

The spheres of activity of the state are directly transformed into the spheres of public
administration. Recognizing the leading idea of the self-government’s study, the authors do
not negate the concept of “public administration”. The article proves that it is the democratic
transformation of public administration that will enable modern local self-government
institutions to be formed.

In this context, the powers of local governments and executive authorities in their interaction
are analyzed in detail. The powers are delegated by the state to local self-government
bodies only at the level of the administrative-territorial structure at which it is possible
and appropriate to exercise them. And legal acts of local governments, adopted in violation
of the Constitution and legislation of Ukraine, must be stopped until the question of their
legality is resolved.

Key words: self-government, management, administrative center, local community,
Constitution of Ukraine.
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In spite of a certain “autonomy”, the interest
of the municipal authorities is still part

of the general social interest realized

within the state.

M. Baimuratov

Introduction, purpose, objectives, methodology

One of the most important problems in Ukraine today
is the organization of state power, comprehending new
approaches tounderstand the distinction between state and local
government. Currently, the constitutional consolidation
of the principles of organization and functioning of the central
executive power system is being pursued in order to optimize
and improve the efficiency of work, define the distribution
model of powers and responsibilities, particular in the context
of decentralization and local self-government reform.

The citizens of Ukraine are rather pessimistic about
the current, largely corrupt, political elite and authorities of all
levels. Today, the resources to change the existing model
of government are exhausted. In particular, the current system
of government is unable to ensure the irreversible nature
of the democratic transformation process, demonstrates
its limitations in ability to prevent conflicts that unbalance
the political system. Therefore, the best way out of this
situation is to pursue a course of constitutional reform that
would clearly balance the role and functions of different
authorities (Kirika, 2016).

Democratic countries put into practice a certain set
of principles: the distribution of power functions, the system
of “containment and counterweights”, popular control over
government, people’s participation in government, etc.

As the aim of Ukrainian policy is to move away
from a centralized model of government in the country,
ensuring the capacity of local self-government and building
an effective territorial organization system of power in
Ukraine (Postanovi VRU, 2015), the purpose of this study
is, first of all, searching for improvement of legislative
regulation, in accordance with Council of Europe standards,
relations of executive and local self-government bodies with
citizens and economic entities, increasing the efficiency
of the administrative (non-judicial) appeal procedure (law
on administrative procedure).
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The issue of interaction between public authorities and citizens’ associations
has been studied at various times by many scientists, in particular, Bogasheva 1. V.,
Vashchuk O.M., Vihlyaev M.Y., Avakyan S.A., Darkov A.A., Erzhov O.V.,
Yuryev S.S., Shudko D.V. and others. The goal of our study is to address the issue
of the interaction principles between public authorities and local self-government,
which remains insufficient, so it is important to pay attention to the essence
of the principles interaction and to identify their connection with other facts
and processes of public and state life.

In our opinion, in order to understand the question of the boundary between state
and local government, it is necessary to analyze whether the community has separate,
non-state power; whether local self-government is part of the state mechanism, or
whether it is a separate subject of power relations in society (Wojciechowski, 2016).

Novelties of modern Ukrainian legislation

Today, a number of common questions arise before scientists: what is the state
in general? What is the essence of state and local self-government? What kind
of boundary between them and how they participate?

In the light of recent changes, namely, consideration of Draft Law No. 2653 on
amendments to the Law of Ukraine “On Local Self-Government in Ukraine” (Zakon
Ukrayini No. 24, 1997) of 04.16.2020, it is planned to:

1) introduce the concept of the administrative center of the territorial community
and the territory of the territorial community.

2) before the adoption of the Law on the Administrative and Territorial Structure
of Ukraine, to authorize the Cabinet of Ministers of Ukraine (hereinafter CMU) to
designate administrative centers and territories of territorial communities, as well as
to submit to the Verkhovna Rada of Ukraine (hereinafter VRU) draft legislative acts
on the formation and liquidation of districts 5 (e-resource).

On one hand, the law decided to make it possible for the community to inform its
centers and to clearly identify their persons separately. On other hand, suchmechanism,
according to some politicians and scholars, will destroy the decentralization reform,
concentrating all powers in the central government hands.

It is envisaged that the administrative center of the UTC will be a settlement
(village, town, city) with developed infrastructure and, as a rule, located closest to
the geographical center of the community territory in which the representative body
of local self-government is located. In addition, it is recorded that in 2020, the first
local deputy elections of village, town, city councils and proper village, town, city
heads of territorial communities, which territories are approved by the CMU on
the basis of this law, has to be held at the same time as regular local elections in 2020.

What are the “pros” and “cons” of such changes? Each authority must act solely on
the basis of the highest legal force and the laws and regulations. This is one of the basic
principles of local self-government, which is mentioned in Article 4 of the Law of Ukraine
“On Local Self-Government in Ukraine”, namely: Local self-government in Ukraine
is carried out on the principles of legality, rights, organizational and financial
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independence within the powers defined by this and other laws (Zakon Ukrayini
No. 24, 1997). In other words, the basis for all actions of a local government body
should be specific laws and by-laws whose task is to detail the effect of the law.

Certainly, the first and main document on which local self-government is based
is the XI section of the Constitution of Ukraine (Konstitutsiya Ukrayini Osnovniy
Zakon, 1996). The following important documents are two special laws: “On Local
Self-Government in Ukraine”, which outlines the system, legal status, mechanics
of interaction of local self-government bodies in Ukraine, and “On the status
of deputies of local councils” (Zakon Ukrayini No. 40, 2002), which is relating to
members of local councils and outlines the legal status, boundaries and guarantees
of their activities.

How do the newly adopted changes compare with the current legislation
of Ukraine and why have they caused new resonance in society?

The key problem of the draft law No. 2653 on amending the Law of Ukraine
“On Local Self-Government in Ukraine” is that the CMU is temporary powers
granted (until the adoption of a new law on the administrative and territorial
structure), the authority to approve territories of territorial communities. And this
is contrary to Article 2 and Article 92 of the Constitution of Ukraine, under which
the territorial structure and boundaries of territorial communities are established
exclusively by the laws of Ukraine. Instead, the Constitution of Ukraine recognizes
the right of the territorial community and local governments to independently resolve
issues of local importance within the laws of Ukraine. The same provision is in line
with Article 4, Part 2, of the European Charter of Local Self-Government.

Based on the above, the issue of territorial community territories cannot be
the responsibility of a centralized executive power, that is, the CMU. It should be
determined by the VRU together with the local authorities.

Powers of local self-government bodies, executive authorities and their
interaction

In accordance to Part 3 of Article 143 of the Constitution of Ukraine, local self-
governmentbodiesmaybeempowered by law withseparatepowersofexecutivebodies.
Intheirturn, local councilscandelegate some oftheirpowerstoregional and district state
administrations and monitor the exercise of these powers. The Local Self-Government
law contains a list of eighty powers and about seventy of them with respect to local
self-government bodies.

Having defined the leading idea of self-government, the concept of “public
administration” should not be negated. It's democratic transformation that gave rise
to modern local self-government institutions. Content management is the realization
process of state power, its external, materialized expression, which does not exist
outside it. The spheres of state activity are directly transformed into the spheres
of public administration. This is the development and implementation of domestic
and foreign policy, the legal definition and regulation of relations throughout the society,
the formation and implementation of the state budget (Derzhavne upravlinnya, 2012).
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One of the principles of local self-government is the combination of local and state
interests in (Sakhno, 2013). According to the Concept of Reforming Local Self-
Government and Territorial Organization of Government in Ukraine, it is quite possible
to achieve optimal distribution of powers between local self-government bodies
and executive authorities. The accessibility and proper quality of public services that
is ensured through the optimal distribution of powers between local and executive
authorities at different levels of administrative and territorial organization, based on
the principles of subsidiarity and decentralization. Basic-level local governments
are empowered in accordance with their staffing, financial, infrastructural potential
and resources on a new territorial basis (Rozporyadzhennya KMU 2014).

The main powers of the local self-government bodies on basic level are to
provide: local economic development; development of local infrastructure;
community development planning; solving the issues of territory development;
improvement of the territory; provision of housing and communal services;
organization of passenger transportation on the community territory; maintenance
of streets and roads in settlements; public safety; extinguishing fires; management
of secondary, pre-school and extracurricular education institutions; provision
of ambulance services; development of culture and physical culture; providing
social assistance through territorial centers. Structural territorial bodies subdivisions
of central executive bodies at the basic level will provide services in: sanitary
and epidemiological protection; social protection of the population; treasury service;
registration of civil acts.

The main powers of the local self-government bodies on district level are to
provide: education and training of children in boarding schools of general profile;
provision of secondary level medical services.

The main powers of the local self-government bodies on regional level are to
provide: regional development; environmental protection; development of regional
infrastructure, first of all regional highways, network of interregional and interregional
public transport routes; vocational education; providing highly specialized medical
care; development of culture, tourism (Rozporyadzhennya KMU, 2014).

The powers are delegated by the state to local self-government bodies operating
at the level of the administrative and territorial structure at which it is possible
and appropriate to exercise them in view of human, financial and infrastructural
potential.

For the optimal distribution of powers between local and executive authorities
at different levels of administrative and territorial structure, it is necessary to ensure:

— system improvement of public involvement in the development of management
decisions and control over their implementation;

— defining a sufficient tax base to enable local self-government bodies to
exercise their authority;

— formation of representative bodies of local self-government with their own
executive bodies;
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— effective state control over the observance of local self-government bodies by
the requirements of the Constitution and laws of Ukraine (Rozporyadzhennya KMU,
2014).

At the same time, if we analyze the current legislation of Ukraine, it becomes
clear that the local governments exercise a number of powers that are inherent in
state authorities. Firstly, this is due to the possibility of the state authorities delegating
their powers to local governments, and secondly, to delegating part of their powers
to local governments.

Performing such powers, local governments act as subjects of administrative
law. It should be noted that the ratio of state and local administration as elements
of public administration in administrative-territorial units depends on the level of
administrative-territorial units: the higher it is, the less local government and the more
public administration, and vice versa. At the national level, the interests of local
self-government are not directly represented at all, since the suggestion to
create a bicameral parliament where the second chamber should be composed
of representatives of the regions was not supported. Conversely, at the lower
administrative and territorial levels — a village, a town, a city — the state is not
represented by its administrative bodies — local state administrations, and the full
power of the authorities in these territories belongs to the local self-government
bodies (Hladiy, 2016...).

On the issues of exercising the powers of executive bodies, local self-government
bodies are under control of the respective executive authorities. Legal acts of local
self-government bodies adopted in violation of the Constitution and legislation
of Ukraine may be suspended pending the resolution of their legality in court.
The damage caused as a result of wrong decisions, actions of local self-government
bodies, they are fully compensated by their own funds.

According to the Law of Ukraine “On Local Self-Government in Ukraine”,
the powers of the local council may be terminated prematurely by the decision
ofthe local referendum if the council passed a decision in violation of the Constitution
and other laws of Ukraine. Local self-government is closely linked to government
and has both commonalities and distinctive features.

In the light of current law-making processes, it is necessary to pay attention to
the changes proposed by the higher bodies of the legislative and executive branches
of power in Ukraine. First of all, it is related to the reform of state bodies of the executive
power provided by the Plan of legislative support of reforms in Ukraine. The reform
of the Cabinet of Ministers and the system of other state bodies provide:

— amendments to the Law of Ukraine “On the Cabinet of Ministers of Ukraine”
and other legislative acts on: consolidation of the general principles of the decision-
making process by the Cabinet of Ministers of Ukraine; introduction of collegiality
and transparency of its activities, in particular through early publication of draft
governmental decisions; optimizing the composition and staffing of the Cabinet
of Ministers of Ukraine; increased responsibility;
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— amendments to the Law of Ukraine “On Central Executive Bodies” and other
legislative acts concerning: introduction of the Institute of State Secretaries of Ministries;
reduction of political positions of Deputy Ministers; reorganization of departments
of ministries, formation of typical secretariats of ministries and other central executive
bodies; optimization of ministries financing and other central executive bodies; granting
to the Minister exclusive powers submitting proposals to the Cabinet of Ministers
of Ukraine on the appointment of their deputies and heads of the central executive bodies,
which are in its coordination, strengthening its responsibility for the implementation
of state policy in the relevant sphere; providing the head of the central executive authority
with the authority to appoint his / her deputies (Postanovi VRU, 2015).

Local prefectural state administrations

Creating wealthy communities is not the only part of decentralization reform.
In the future, it was planned to redeploy local state administrations into prefectural-
type bodies, which would oversee the legality of certain community decisions,
and to give the executive functions of the RSA and the DSA, which they own, to
the executive committees of district and oblast councils. In this regard, the Draft
Amendments to the Constitution of Ukraine (concerning decentralization of power)
No. 2217 of July 1, 2015, were developed and implemented by the Institute of Prefecture.
In this document, the implementation of the executive power in the regions
and districts, in Kiev and Sevastopol relied on the prefect. The prefect is appointed
and dismissed by the President of Ukraine at the request of the CMU. Prefect is
a civil servant who, in the exercise of his / her powers, is accountable to the President,
accountable to and under the control of the CMU (Proekt zmin do Konstitutsiyi
Ukrayini No. 2217, 2015).

However, the above-mentioned Draft is currently withdrawn by Law No. 2598
of December 13, 2019 for consideration by the Verkhovna Rada of Ukraine, which
establishes direct presidential interference with local self-government and completely
contradicts the concept of “decentralization”. The “prefect” post, in particular, is
considered to be key in destroying decentralization reform.

Let’s try to analyze the prefect’s powers proposed in the Draft Amendments to
the Constitution of Ukraine (on decentralization of power) No. 2217 of 07.01.15,
with modern interpretation.

Prefect in the relevant territory:

1) supervises the observance of the Constitution and laws of Ukraine by local
self-government bodies and coordinates the activities of territorial bodies of central
executive bodies;

2) ensures implementation of state programs;

3) directs and organizes the territorial bodies activities of the central executive
authorities and ensures their interaction with the local self-government bodies in
the event of martial law, state of emergency or situation;

4) exercise other powers as defined by the Constitution and laws of Ukraine
(Proekt zmin do Konstitutsiyi Ukrayini No. 2217, 2015).
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The prefect, on the basis and in the manner prescribed by law, issues acts
that are binding in the relevant territory. The prefect’s acts may be canceled by
the President of Ukraine or the Cabinet of Ministers of Ukraine in accordance
with the procedure established by law. Instead, executive authorities of local
self-government of the community, executive committees of the district, regional
council in accordance with the law may be delegated some powers of executive
authorities (Postanovi VRU Ne 509, 2015). The state finances the exercise of these
powers in full at the expense of the State Budget of Ukraine, and transfers to
the local self-government bodies the relevant objects of state ownership.

What exactly prompted the authorities to withdraw the Draft Amendments to the
Constitution of Ukraine (concerning decentralization of power) No. 2217
of 07.01.15. According to the draft, the prefect is appointed and recalled only by
the president, and the prefect has the right to completely nullify any decision made
by the community for his own good. It is worth noting that the Verkhovna Rada
Committee on the Organization of State Power, Local Self-Government, Regional
Development and Urban Development did not support the draft amendments to
the Constitution regarding decentralization and the new administrative and territorial
structure. Emphasis is placed on focusing unjustifiably broad powers in the Prefect
hands 13 (e-resource).

In our opinion, when distinguishing between the concepts of state power
and public authorities, the second act only as a means of achieving the goals of power.
The question of the separation of subject and object of power is poorly developed.
This is due to the fact that power is generally regarded as a one-way process: the subject
reigns and the object obeys. Analyzing this approach, we can distinguish the position
that within the power paradigm, the state government pursues and realizes only its
interests, which leads to its alienation from society, “isolation from the people”.
As a result, state power confronts itself with society and is formed as an alienated
force, which sooner or later leads to its crisis, there is a deformation of its nature,
its transformation into arbitrariness. In this case, the question must be asked: what
will this government be without the support of society? Is it possible to exist outside
the society without taking into account its interests? (Wojciechowski, 2016)

Conclusions

For Ukraine, the processes of democracy and the modernization of statehood
lie in the plane of seeking a balance of centralization and decentralization. The
effectiveness of these processes is directly related to the effectiveness of public
authority, the rationality of its systemic-structural organization, methods and forms
of implementation at different levels of this organization, the optimality of distribution
of powers between the state and municipal authorities, the balanced use of mechanisms
of control and accountability of local authorities, self-government (Sluzhbove pravo
monograph, 2017).

Obstacles to the successful implementation of administrative-territorial reform
remains: significant dependence of territories from the center; personnel and financial
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weakness of communities; rural degradation; low quality of public services; high
level of corruption; inefficiency of management decisions. Unfortunately, there is no
common vision of standardizing the powers and their resources of local governments
at all levels.

In our opinion, the problem lies in the fact that Ukraine is following the path
of making partial amendments to existing regulations. This path only slows down
the reform process. It is urgent to adopt completely new laws on self-government,
which would enshrine the principles of delimitation of powers of the state
and administrative-territorial units with the appropriate transfer of powers. It is
on this basis that it is possible to consolidate measures to ensure the smooth
operation of all actors at the basic and subregional levels.

We offer to recognize the basic principle of the exclusive competence
of the community council. It is on this principle that the community within the law
will have the right to freely decide any issue that is not excluded from the scope
of'its competence and does not belong to the competence of any other body. The law
must clearly state the list of the community’s own powers, which would be exercised
exclusively by it and no body would have the right to interfere in its activities. Such
sectoral powers include, first of all: local taxes and fees; the share of national taxes
assigned to local budgets; transfer of direct transfers to local budgets.

But it is impossible to first adopt all the laws and then proceed to their
implementation. First of all, it is necessary to build a platform on which the state
will be based, namely, the primary part of the community, which receives authority
and takes responsibility. Further, the mechanism of self-government should be
extended to the level of districts and regional centers, where executive committees
and prefectures should be established. In this way it is possible to strengthen
the executive mechanism of local self-government. Only the direct democratic
participation of citizens in governance at the national, regional and local levels,
the exercise by the people of their sovereign power will contribute to the full
interaction of government and society.
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Y cmammi posensioaromecs 3acadu opeawizayii, (ByHKyionyeawHs ma 63aemMooii cucmemu
YEHMPATbHUX OpP2aHi6 GUKOHABHOI 61a0U Ma Op2aMié MICUe8020 CAMOBPAOYEAHHS, MOOei
PO3NOOLNY MIJC HUMU NOBHOBAJICEHb MA 8IONOGIOANLHOCMI. 36epmaemvcs yeaza Ha CYMHICHb
maxoi 63aeMo0ii ma BUABNAEMbCS 36 ’S130K YUx Opeamié 3 iHwUMU akmamu i npoyecamu
CYCRILHO20 MA 0ePIACABHO20 ICUTNMNISL.
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30iticheHo nowyk wsxie YOOCKOHANEHHs 3aKOH00ascmea YKpainu 6i0onosiono 00 cmanoapmie
Paou E€eponu, 6 xonmexcmi deyenmpanizayii ma pegopmu micyeso2o camospsadysants. A came
36epmaemucs y6aza Ha NPOONeMHi NUMANHSA, NO6 A3aHI 3 MUM, WO OMPUMAHHA 2POMAOSHAMU
Vkpainu enacrux aominicmpamuHux yeHmpie i3 4imKO OKpeCieHUMU MepumopisimMu Modice
napanenvHo 3HuWumu peopmy oeyenmpanizayii, CKOHYeHmpy8asuiu 6Ci NOGHOBAICEHHS 8 PYKAX
YeHmpanbHol 61aou.

Jlo600umucs, wo nUManHA 6CMAHOBLEHHS MePUMOpItl MepumopianbHUx epomad He modce o6ymu
NOBHOBAIICEHHAM YEeHMPANI308aHOI suKoHasuoi enaou, moomo Kabinemy Minicmpie Yipainu.
Bono mae suznauamucs zakonooaguum opearnom enaou — Bepxoenorw Padorw Yxpainu cninbho
3 opeanamu micyeoeo camogpadyeanus. Ilepenpoinioeanus 6 nNOOATLUOMY MicYegux
deporcasHux aoMinicmpayii 8 op2anu npegekmypHo2o muny, AKi Ha2iA0amuMymsy 3a 3aKOHHICIIO
TUX YU THUMUX PIUEHb 2POMA0, MAKodIC NOMpedye 2IUbOK020 aHANi3Y.

Coepu Oisnbnocmi  depoicagu  6e3n0cepeoHbo  MpPAHCHOPMYIOMbC Y chepu  0epiicagHoo
YNpaeninHs. BusHasuiu npogioHow ider 00CIIONCEHHA CaMOBPIOHICMb, A8MOpYU He HIBeN0NMb
NOHAMMSA  «OEPHCABHO20 YHPABLIHHAY. Y cmammi 00800umvcs, wo came OeMOKpamuiHa
mpancopmayis.  0epiHcasHo0 YNPAGNiHHA 0ACb  MOJICTUBICIb  CROPMYBAMUCS  CYUACHUM
iHCmumymam micyego2o camospsaody8anHs.

Yyvomy xonmexcmi 0emanvHo anHanizyiomuca no6HOBANCEHHS OP2AHIE MICYEB020 CAMOBPADYBANHS
ma opeamie UKOHAEHOI 61a0uU 6 ix 63aemolii. I1oHO6aNCEHHS NEPedaromMbCs 0ePHCABOI0 OP2AHAM
MiCYeso20 CcamospsOV6anHHs MINbKU HA MOMY pIGHI  AOMIHICMPAMUEHO-MepumopiaibHo2o
YCmMpOoI0, HA AKOMY iM MONCIUBO | OOYINbHO iX 30icHIO8amu. A npasosi akmu Op2amie Micyeeozo
camoepsdyeants, nputinami 3 nopyuenuam Koncmumyyii ma 3axonooascmea Ykpainu, nogunHi
Oymu 3ynuHeHi 00 po36 sI3aHHs NUMAHHS NPO iX 3AKOHHICMb.

Knio4oBi cjoBa: caMoBpsIyBaHHS, YIpPaBIiHHA, aAMIHICTPATUBHMH LEHTpP, TEpUTOpiajbHA
rpoMana, Korcruryuist Ykpainu.
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