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LEGAL FICTIONS FOR ADMINISTRATIVE COURTS

Goal. The paper reveals features of applying administrative procedural legal fictions in order
to avoid abuse of the right and evasion of the law when exercising procedural discretion.
Methods. For achievement of research purposes, the author uses special legal methods
of scientific knowledge: formal-logical, system-functional, formal-logical, comparative-
legal.

Results. Historiography of the legal fictions use has been dealt with. Essence of fictions has
been highlighted in the paper as legal anomalies. The use of legal fictions in the administrative
process has been detailed, taking into account the Grundnorm theory.

The connection between legal fictions and legal regulations has been revealed. The legal
fiction has been described as a reinterpretation of the facts of an event in order to make
these facts compatible with the rule, and at the same time allowing to get the correct
result. This is a type of legal fiction-reinterpreting X (or class X) as Y in order to avoid
an “inconvenient”, unreliable, false, etc. result for the purposes of the law. As a rule, it is
recognized that X is not Y. That is, the court considers the creation of a fiction as a legitimate
action within the framework of the judicial process, the activity that could be performed
without concealment as a discretely true category.

Case law on the application of legal fictions has been described. It has been advised to use
legal fictions when considering and resolving disputes, provided that there are false or clearly
erroneous judgments in the provisions of existing applicable legal rules. As a consequence,
time and resource costs for clarifying the facts of the case and over-motivating the judgment
are minimized.

Conclusions. Firstly, features of legal fictions have been highlighted, in particular, for
achieving the goals and objectives of administrative proceedings. Secondly, the classification
of arguments, methods and approaches to the application of such atypical regulators in
the administrative process has been proposed by the “meta” degree: 1) on the fundamental
metric — internal, or zero-order arguments; 2) at the derivative definitive level — by defining
functional, structural and relative concepts.

Key words: legal framework, tools, anomalies in law, atypical regulators, legal fictions,
procedural discretion.
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1. Introduction

Legal fictions play a leading role in shaping the boundaries
of procedural discretion because they create an add-on to
ensure the unity of law enforcement practices. It is worth noting
that the basis for such a superstructure is the application by
the administrative court of conflict-of-law rules and principles,
valuation concepts and pre-emption categories.

The purpose of the paper is to reveal the features
of applying administrative procedural legal fictions in order
to avoid abuse of the right and evasion of the law when
exercising procedural discretion.

The issue of applying administrative procedural legal
fictions has been disclosed in the doctrine by such authors
as S.S. Alekseev, VK. Babaev, D.S. Gudz, A.Y. Ivanskyi,
V.M. Kosovych, E.Yu. Marohin, D.I. Mejer, M.A. Pavlova,
I.A. Shchukina, T.M. Suprun, O.S. Tkachuk, O.V. Ulianovska,
0.V.Zhazhina, etal. Atthe same time, application of such atypical
regulators in the administrative process remains insufficiently
studied.

2. Historiography of the application of legal fictions

It is necessary to illustrate the directions and prospects
for the use of legal fictions in the administrative proceedings
implementation. In explanatory dictionaries, the term “fiction”
(from lat. fictio — invention) is defined as non-conforming, absent;
figment, forgery'. As a general rule, researchers also support this
approach. In particular, O.V. Zhazhina interprets fiction as devise;
a technique for summing up reality under a conditional formula*
The historiography of the formation and development of legal
fictions shows that these categories were considered as anomalies
and deviations in law and order, as well as methods for achieving
consensus and “reconciliation” between dogmatic, conservative
legal thinking and the real needs of social and legal life.

! Shchukina, T.A. (2012). Modern explanatory dictionary
of the Ukrainian language. Donetsk: LLC “VKF “BAO”,
p. 882 [Ulykina [.A. CydacHuil TIyMadHUN CJIOBHUK YKpaTHCHKOL
moBH. Jlorenpk : TOB «BK® “BAO”», 2012. 960 c.].

2Zhazhina, O.V. (1999). Presumptions and fictions in law.
Formation and development of scientific law schools at state
universities of Russia: materials of the All-Russian student scientific
and practical conference, Saint Petersburg, April 29-30, 1999.
Saint Petersburg, part 3, pp. 18-22 [XKaxuna O.B. TIpe3ymnuuu
u ¢ukuuum B mpase. Cmanoenenue u pazeumue HAYUHLIX
WKON npasa 6 20Cy0apcmeennvix ynugepcumemax Poccuu
MaTepuansl Becepoccuiickolt cTyieHuecKo HayTHO-TIPAaKTHIeCKON
koH(epeHuu, 1. Cankr-IletepOypr, 29-30 ampenst 1999 . CankT-
IMerepOypr, 1999. U. 3. C. 18-22].
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Actually, the history of the legal fictions formation as a legal category began from
the time of Ancient Rome. It refers to the power of judicial magistrates (praetors) to
provide judicial protection under circumstances not established by the provisions of law in
the manner of issuing an edict on actions with fiction®. At that time, the fictions did not cover
the institutions of substantive law, although they did concern the protection of the rights,
freedoms and legitimate interests of the citizens of the Roman Empire in the violation, non-
recognition or denial. That is, primarily legal fictions were procedural in nature.

In the Middle Ages, the substantive content of the legal category of fictions expanded.
Legal fictions began to apply to the substantive legal institute of a legal entity. It was
intended to establish the delinquency of cities as corporations — a set of residents-
burghers as a whole with the competence of a legal entity*. During this historical period,
legal fictions made it possible to reduce the imperative nature of medieval law by taking
perceptions and images as actual acts that were not, or could not be, actually.

As an example, the use of fictions in English law allowed to mitigate the cruelty
of criminal penalties for the deaths of persons found guilty of felony (any serious crime).
Initially, a clergy privilege was applied which, as a result of expanding the list of court
orders, began to apply to all first-time accused of a serious crime if they could read a well-
known Bible passage in Psalm (Psalm 51, verse 1)°. The foregoing means that legal
fictions have a mixed (substantive) nature. This allowed the court to resolve substantive
disputes not envisaged in the list of court orders. Judges were also empowered to interpret
broadly the common law rules on the jurisdiction of cases to ensure the pragmatically
coloured interests of litigants and judges. In particular, the salaries of judges were directly
dependent on the number of cases examined. The expansive interpretation of the list
of cases to be tried provided for an increase in the amount of the judge’s remuneration.
At the same time, this provided the basis for a broader protection of the interests
of the parties to the case, given their increased access to justice.

In the future, until the XIX century, the evolution of the category of legal fictions took
place in a progressive direction to establish a normative law and order. Thus, according
to professor Demelius, fictions were considered as rules of law regarding the regulation
of the actual relationship in order to equate the latter with a legally normalized standard®.
However, fictions were not widespread in continental law at the time. The approach to
the rationality of order under the law as a national-level legal phenomenon was dominant.
In fact, positive law formed the basis of law enforcement practice.

3 Mejer, D.I. (2003). About legal fictions and assumptions, about hidden and pretended actions.
Moscow: Status, pp. 102, 341 [Meiiep A.W. O ropuandeckux BBIMBICIAX M IPEIIONIOKEHUSAX,
0 CKPBITHIX U TIPUTBOPHBIX AericTBusx. Mocksa : Craryc, 2003. 426 c.].

4 Barihin, A.B. (compl.) (2000). Great legal encyclopaedic dictionary. Moscow: INFRA-M,
pp. 405 [Bonbioit OpUANIECKUiT SHIUKIIONETNYeCKHi cioBaphb / cocT. A.b. Bapuxun. Mocksa :
HNH®PA-M, 2000. 719 c.].

3 Suprun, T.M. (2013). Legal presumptions and related concepts. Bulletin of the Ministry
of Justice of Ukraine, no. 2, pp. 125-132 [Cynpyn T.M. [IpaBoBi mpe3yMIIiii Ta CyMi>KHI TOHSTTSL.
bionemensv Minicmepcmea rocmuyii Yxpainu. 2013. Ne 2. C. 125-132].

¢ Ulianovska, O.V. (2011). Stages of formation and development of scientific views on
the nature and role of legal fictions. Law of Ukraine, no. 3, pp. 208-211 [YnsuoBcbka O.B. Etanu
CTAHOBJICHHSI Ta PO3BUTKY HAyKOBHX NOIVIAIIB Ha NMPUPOAY 1 posb mpaBoBuX Gikuii. /Ipaso
Yrpainu. 2011. Ne 3. C. 208-211].
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Itshould be clarified that in the pre-revolutionary law of Eastern Europe, A.M. Gulyaev,
G.F. Shershenevich and other scholars began to turn to the sources of Roman law when
interpreting the nature and perspectives of the use of fiction’. At the same time, these
developments were offset after the coup. Thus, the Soviet doctrine perceived fiction as
an admission of the legislative technique of bourgeois law. Accordingly, legal fictions
could not exist because the law had to be absolute and perfect. However, from the
70s—80s, Soviet scholars began to perceive fiction as a legal technique in objective
law for the recognition of the absent and vice versa. This legal category has become
recognized as established in regulations and applied in practice, a statutory instrument,
a special admission to declare true facts or circumstances that did not occur in reality?®.

In the contemporary theory of law, a position has emerged, according to which
the prerequisite for the emergence of legal fictions is the need to regulate public relations
by means of “conditionally formulated reality”. In fact, fiction emerges as a technical
and legal method for recognizing fictitious or invalid judgments, which become generally
binding as enshrined in the provision of law'’. Adopting a legal fiction when drafting a rule
of law might show the will of the state regarding justice and be the only possible means
to regulate public relations, in order to overcome the situation of ambiguity and double
understanding in legal relations, prevent abuse of law by unscrupulous subjects!!.

In fact, legal fiction could be considered as an admission of rulemaking'?, legislative
technique’®. It is a matter of technical and legal adherence to which an invalid provision

" Mejer, D.I. (2003). About legal fictions and assumptions, about hidden and pretended actions.
Moscow: Status, pp. 102, 341 [Meiiep A.1. O ropuandecKux BBIMBICIAX M MPEIIIONIOKCHHUSAX,
0 CKPBITBIX ¥ IPUTBOPHBIX AeicTBusx. Mocksa : Craryc, 2003. 426 c.].

8 Babaev, V.K. (1974). Presumption in Soviet law: tutorial. Gorky: Gorky Higher School
of the Ministry of Internal Affairs of the USSR, pp. 28 [ba6aes B.K. IIpe3ymIiiuu B COBETCKOM
npase : yueOHoe mocodue. [opbkuii : [opproBckast Beiciuas mkona MBJ] CCCP, 1974. 124 c.].

? Ulianovska, O.V. (2009). Fictions in the legal system of Ukraine (Ph.D. abstract), Odessa
National Law Academy. Odesa, pp. 6, 13 [YabsHoBcbka O.B. ®ikuii B npaBoBiii cucremi
Vkpaiuu : aBroped. auc. ... kaHa. ropua. Hayk : 12.00.01 ; Omecbka HalllOHAJIbHA FOPUANYHA
akazgemis. Oxeca, 2009. 19 c.].

10 Babaev, V.K. (1974). Presumption in Soviet law: tutorial. Gorky: Gorky Higher School
of the Ministry of Internal Affairs of the USSR, pp. 28 [ba6aes B.K. IIpe3ymrimu B coBeTCKOM
npase : yueOHoe nocobue. [opbkuii : [opbroBckast Beiciast mxona MBJ] CCCP, 1974. 124 c.].

! Marohin, E.Yu. (2004). Legal fiction in modern Russian legislation (Ph.D. thesis). North
Caucasus State Technical University. Stavropol, pp. 159-161 [Mapoxun E.lO. IOpumuueckas
(UK B COBPEMEHHOM POCCHICKOM 3aKOHOATENLCTBE : JIUCC. ... KaHI. opui. Hayk : 12.00.01 ;
CeBepo-Kakasckuii rocynapcTBeHHbIH TexHHueckuii yausepcuret. CraBpomnoins, 2004. 196 c.].

12 Kosovych, V.M. (2013). “Legal assumptions” as a means of creating perfect regulatory
acts of Ukraine. Scientific Bulletin of Chernivtsi University, issue 644: Jurisprudence,
pp. 44-52 [Kocosuu B.M. «IIpaBoBi npuITyIICHHS SIK 3aCi0 CTBOPEHHS J0CKOHAINX HOPMATHBHO-
MPaBOBMX aKTiB Ykpainu. Haykosuii sichux Uepuiseyvroco yHisepcumeny. 2013. Bumn. 644 :
ITpaBosnascTBo. C. 44-52].

13 Pan’ko, K.K. (2000). Legal fictions in modern Russian law. Problems of legal technology:
collection of articles / ed. by V.M. Baranov. Nizhny Novgorod: Nizhny Novgorod Academy
of the Ministry of Internal Affairs of the Russian Federation, pp. 459470 [Ilanpko K.K.
IOpunnueckre GUKINU B COBpPEMEHHOM POCCUIICKOM TpaBe. [Ipobiembl opuoutecKkoi mexuuxu :
cOopHuK crareit / mon pea. B.M. bapanosa. Huxuuit Hosropos : Hmxeroposckast akanemus MB/]
P®, 2000. C. 459—470].
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is declared valid and becomes binding as a way of securing the rule of law'4. Thereby,
M.A. Pavlova specifies that the conditional declaration of a fact (circumstance) in
the fiction is established and real, taking into account relevant circumstances of the case
which makes such provisions mandatory'®. At the same time, the overwhelming majority
of scholars, emphasizing the universality of this method of legal technology, point to
the possibility of its use in exceptional cases'®, when other means cannot achieve the goals
set by the legislator!’. That is, legal fictions in the administrative process are to be
an exceptional admission of legal technique. In addition, recognizing the circumstances
specified in the fiction makes it possible to reduce the amount of evidence-based activity
through a simplified procedure for establishing legal facts or composition.

In this case, fictions become links between individual provisions of law and regulatory
acts in order to ensure the formal certainty of law, which determines the optimal
functioning of the legal system!®. This means that when implementing procedural
discretion, legal fictions chiefly create conditions for establishing and eliminating
contradictions or inconsistencies in public relations in their content or form, and contribute
to the development of the legal system simultaneously with the renewal of social benefits
in the objective reality of the current actual manifestations of the state and society.

3. Fictions as legal anomalies

Legal fictions in doctrine refer to legal anomalies. These are atypical regulators
of law. Legal fiction allows to change the legal reality (bringing the legal “matter” into
a form that does not correspond to it originally). According to A.V. Petrov, an anomaly
of law could be considered as random arbitrary deviations in the content of law that do
not follow from regular manifestations of the substantive basis of law'. O.Ye. Holtsova

4 Gudz, D.S. (2005). Correlation of legal presumption with related legal categories. Current
problems of state and law, issue 25, pp. 109-113 [Tyase JI.C. CuiBBiHOIIEHHS MPAaBOBOI
MPEe3yMIILi 31 CIIOPIIHEHUMHU IPABOBUMH KaTErOPisIMH. AKmyanbHi npobnemu 0epicasu i npasa.
2005. Bum. 25. C. 109-113].

Suprun, T.M. (2013). Legal presumptions and related concepts. Bulletin of the Ministry
of Justice of Ukraine, no. 2, pp. 125—132 [Cynpyn T.M. [IpaBoBi npe3yMIIiii Ta CyMI>KHI TOHSTTSL.
Bronemens Minicmepcmea rocmuyii' Yepainu. 2013. Ne 2. C. 125-132].

15 Pavlova, M.A. (2016). The ratio of prejudice to some related categories. Actual problems
of native jurisprudence, issue 2, pp. 22-25 [IlapnoBa M.A. CHiBBiIHOLICHHS NPCHOAUIIT
3 JeSIKUMH CYMIKHUMHM KaTeropisiMu. AxmyanbHi npobremu eimuusnanoi opucnpyoenyii. 2016.
Bum. 2. C. 22-25].

16 Tkachuk, O.S. (2015). Fictions inthe legal positions of the courts of Ukraine. Scientific Bulletin
of Uzhgorod National University. Law series, issue 35(2.1), pp. 200-203 [Tkauyk O.C. ®ikuii
y MpaBOBHX IMO3WIIAX CYIIB YKpaiHu. Haykosuil 6iCHUK Yocecopoocbko2o HAYIOHANIbHO20
yuigepcumemy. Cepis «Ilpasoy. 2015. Bun. 35(2.1). C. 200-203].

"7 Ivanskyi, A.Y. (2011). Legal fictions as a legal technique method in the legal regulation
of financial relations. Law of Ukraine, no. 3, pp. 236242 [IBancekuit A.W. [IpaBoBi ¢ikiii sk
NPUHOM IOPUIMYHOI TEXHIKH y NPAaBOBOMY pETy/lIOBaHHI (hiHAHCOBUX IPaBOBiAHOCUH. [Ipago
Vkpainu. 2011. Ne 3. C. 236-242].

18 Alekseev, S.S. (1982). General theory of law: in 2 vol. Moscow: Legal literature. Vol. 2,
pp- 52, 277 [Anexcees C.C. O6mas Teopus npasa : B 2 T. Mocksa : FOpunuueckas nureparypa,
1982. T. 2. 286 c.].

1 Petrov, A.B. (2015). Anomalies of law: concept and nature. Vestnik of Lobachevsky
University of Nizhni Novgorod, no. 1, pp. 170-180 [IlerpoB A.B. AHomanuu mpasa: NOHSTHE

106 AnmizicTparuBHe 1paBo i nponec. — Ne 4 (27). — 2019.



AJMIHICTPATUBHHUI MMPOIEC (AJIMIHICTPATUBHE CYIOYUHCTBO)

uses the term “atypical regulators of public relations” to refer to this concept®®. The
researcher considers such regulators of public relations as specific peculiar kinds of rules
that are used to regulate public relations in the event of “non-standard” situations?'. Tt is
worth supporting this opinion and further emphasizing the “non-standard” application
of the described legal categories.

On the other hand, H.M. Chuvakova‘s position regarding the interpretation of these
legal categories is that: 1) deviation from the normal development of social relations
caused by behaviour that is not provided by law as prohibited, or is not a behaviour
at all; 2) a consequence of the presence of gaps in the law; 3) the result of legal
conflicts, the inability of the parties due to various subjective factors to independently
get out of the conflict state; 4) offences?. At the same time, it is difficult to agree
with this approach. Legal anomalies cannot, by their very nature, have a negative
impact on the practice of law enforcement. Indeed, these categories are subjectively
conditioned and have a discretionary nature. Accordingly, there might be differences
in the interpretation and use of these categories by individual judges. However, these
should be exceptional cases. The task of administrative proceedings, in particular, is to
minimize such negative manifestations and constantly promote the coherence of legal
positions of the court and the uniformity and consistency of their application.

Scholars have traditionally attributed not only legal presumptions and fictions to legal
anomalies, but also legal axioms and pre-emptive legal facts?. O.Ye. Holtsova further
distinguishes presumptions and fictions as special techniques of legal technique when
applying (atypical) legal constructs®. It is about the possibility of using such techniques

u npupona. Becmuux Huowcecopoockoeo ynueepcumema umenu H.U. Jlobauesckozo. 2015. Ne 1.
C. 170-180].

2 Holtsova, O.Ye. (2015). Atypical regulators of social relations in the system of social
and legal regulation (Ph.D abstract), National Pedagogical Dragomanov University. Kyiv,
pp- 1-17 [TonbrioBa O.€. HeTunosi perynsatopu CyCHUIbHUX BIJHOCHH Y CHCTEMi COIiajbHO-
IIPaBOBOTO PEryJrOBaHHS : aBroped. auc. ... Kaua. topui. Hayk : 12.00.01 ; HamioHampHuii
neparoriyanil yHiBepceureT iMmeHi MLIT. JIparomanora. Kuis, 2015. 17 c.].

2 Holtsova, O.Ye. (2015). Atypical regulators of social relations in the system of social
and legal regulation (Ph.D abstract), National Pedagogical Dragomanov University. Kyiv,
pp. 1-17 [TonbroBa O.€. HeTunosi peryistopu CyCHUIbHUX BIJHOCHH Y CHUCTEMi COIiabHO-
MPaBOBOTO PETYNIOBaHHS : aBroped. aucC. ... KaHxa. ropua. Hayk : 12.00.01 ; HauionanpHui
nenaroriynuil ynisepcurer imeni MLII. Iparomanosa. Kuis, 2015. 17 c.].

22 Chuvakova, H.M. (2009). Interpretation of the concept of “legal anomaly”. Current problems
of state and law, issue 50, pp. 328-334 [UysakoBa ['M. IHTepmperariisi MOHATTS «IpaBOBa
aHoOMAUTis . Akmyanvui npoonemu oepacasu i npasa. 2009. Bun. 50. C. 328-334].

% Holtsova, O.Ye. (2015). Atypical regulators of social relations in the system of social
and legal regulation (Ph.D abstract), National Pedagogical Dragomanov University. Kyiv,
pp. 1-17 [Tonbuora O.€. HeTHmoBi peryisTopu CycHibHAX BIIHOCHH Yy CHCTEMIi COIialIbHO-
MIPaBOBOTO PEryJOBaHHS : aBroped. OuC. ... Kaua. ropui. Hayk : 12.00.01 ; HamionambHuii
nenaroriynuil ynisepcurer imeHi MLII. IparomanoBsa. Kuis, 2015. 17 c.].

Petrov, A.B. (2015). Anomalies of law: concept and nature. Vestnik of Lobachevsky University
of Nizhni Novgorod, no. 1, pp. 170-180 [TTetpoB A.B. AHOManuu npaBa: MOHATHE U TPHPOJA.
Becmuux Husrcecopoockoeo ynusepcumema umenu H.U. Jlobauesckoeo. 2015. Ne 1. C. 170-180].

% Holtsova, O.Ye. (2015). Atypical regulators of social relations in the system of social
and legal regulation (Ph.D abstract), National Pedagogical Dragomanov University. Kyiv,
pp. 1-17 [Toabuosa O.€. HeTunosi peryisTopu CyCHUIbHHX BiIHOCHUH Yy CHCTEMI COLialIbHO-
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to maintain the consistency of the court’s legal positions regarding the qualification
of'the facts of the case and the interpretation of the rules of law, the resolution of conflicts,
the elimination of gaps in legal regulation, etc.

It is worth considering in more detail the characteristics of the key types of legal anomalies
regarding their influence on the exercise of procedural discretion in administrative proceedings.
In particular, fiction is necessary for law because it is a source of generalization to individual
regulations®. According to R.V. Sabodash, it is possible to use the theory of fiction to refer to
“imaginary entities”. As I.P. Zelenko explains, the main tendency to use fictions in the New
time was the transition to the technology of procedural regulation in order to save the means
of proof?’. According to V.M. Bevzenko, legal fictions in the administrative procedural law
of Ukraine are placed in the provisions of the national administrative procedural legislation,
philosophical and logical, complex concepts, categories, constructions and facts that give
effect to such legislation, ensure its effectiveness and fulfilment of the basic tasks, protection,
renewal, recognition of subjective rights, freedoms, legitimate interests of public content®®. It
is often advisable to use legal fiction when considering and resolving disputes, provided that
there are false or clearly erroneous judgments in the provisions of existing applicable legal
rules. As a consequence, time and resource costs for clarifying the facts of the case and over-
motivating the judgment are minimized.

In foreign doctrine, legal fictions are viewed in the context of “as if” reasoning, which
promotes the application of legal rules to new circumstances by means of analogues
and arguments of equivalence®. L.L. Fuller defines legal fiction as a statement with full
or partial awareness of its fallacy, or a false statement that is found to be useful, in other
words, a statement which the judge knows is erroneous but uses it as such®. J. Camden,
K. Fort interpret legal fictions as the type of narrative by which fictional perfect law is
created®!. Legal fictions are created by a judge for convenience, to ensure the continued

MIPaBOBOTO PEryJrOBaHHS : aBroped. AuC. ... Kaua. topui. Hayk : 12.00.01 ; HamioHansHwuii
nefaroriunuii yHiBepcutet imeni M.I1. [Iparomanosa. Kuis, 2015. 17 c.].

2 Mejer, D.1. (2003). About legal fictions and assumptions, about hidden and pretended actions.
Moscow: Status, pp. 102, 341 [Meiiep [I.W. O ropuandecknx BBEIMBICTAX U MPEATIOIOKEHHSX, O
CKPBITBIX ¥ IPUTBOPHBIX AeicTBUsAX. MockBa : Cratyc, 2003. 426 c.].

26 Sabodash, R.V. (2011). Essays on public legal entities. Bulletin of economic litigation,
no. 2, pp. 127-130 [Cabonmamr P.B. Hapucu npo ropuandaux oci® myOiiuHOTO npasa. BicHuk
2ocnoodapcvrozo cydouuncmea. 2011. Ne 2. C. 127-130].

27 Zelenko, 1.P. (2014). Concept and meaning of the legal fiction as a legal and social
tool. Scientific Bulletin of Kherson State University. Legal Sciences Series, issue 6-1, vol. 1,
pp. 32-35 [3enenko LI IToHATTA Ta 3HaYEeHHS I0pUANYHOIL (iKLi] K IPaBOBOIO Ta COLIAJILHOTO
iHCcTpyMeHTy. Haykosuil gicnuk Xepconcvkozeo depoicagnozo yuisepcumemy. Cepis «FOpuouuni
naykuy. 2014. Bun. 6-1. T. 1. C. 32-35].

2 Bevzenko, V.M. (2012). Fictions in the administrative process and administrative
procedural law of Ukraine. Administrative law and process, no. 2(2), pp. 99-108 [bep3enko
B.M. ®ikuii B agMiHicTpaTHBHOMY MpoLeci ¥ aaMiHICTpaTHUBHOMY IpOLECYaJbHOMY IIpaBi
VYkpainu. Aominicmpamusne npaso i npoyec. 2012. Ne 2(2). C. 99-108].

» Knauer, N. (2010). Legal Fictions and Juristic Truth. St. Thomas Law Review, vol. 23,
pp- 70—120.

30 Fuller, L.L. (1967). Legal Fictions. Stanford: Stanford University Press, pp. 9 (158 p.).

! Camden, J., Fort, K.E. (2008). “Channeling Thought”: The Legacy of Legal Fictions from
1823. Am. Indian L. Rev., vol. 33, no. 1, pp. 77-109.
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smooth application of the rule of law. At the same time, the questioning of legal fictions
could cast doubt on the assumptions of judges and other legal professionals about
the impact of these assumptions externally. This includes cases where legal fictions
are no longer considered fictions, in particular, by knowledgeable persons who trace
the impact of this “slippage” to law enforcement®2, That is, fiction is in line with the rule
of law and justifies the actions of the court.

4. Application of legal fictions in the administrative process taking into account
the theory of Grundnorm

H. Kelsen’s Grundnorm could be considered as one of significant theoretical
prerequisites for the use of legal fictions in the administrative process. In particular,
Grundnorm in the Kelsen system does not contain factual prerequisites, as envisaged in
the concept of Kantian transcendental understanding®, but is essentially a transcendental
category, at least containing factual components that might be either actually true or in
fact erroneous®. At the same time, the assumption of existence of something that cannot
exist only partially justifies the expediency of using such a “fictional” category. As
a consequence, this is an assumption, not the actual existence of Grundnorm truth, which
seems somewhat metaphorical. This sets it apart from the Hart derivative of the ultimate
recognition rule. It is appropriate to understand fiction not so much as an assumption (or
a transcendent understanding) whose actual truth is irrelevant, but as a statement that
is literally false but not literally wrong in essence. Otherwise, this category would be
a “mistake” rather than a “fiction”. Then the fictitious use of the “legal fiction” to denote
H. Kelsen’s idea of Grundnorm is fictitious.

Thus, the premise of an argument could usually be presented in a hypothetical
form. In the theory and philosophy of law, the idea of assuming something for the sake
of an argument or with the assumption of the truth of one sentence is often applied
in order to understand some other judgment. In this case, there might be assumptions
or hypotheses about a particular fact for the corresponding argument in circumstances
in which it does not matter or the omitted fact is true or false. Although the actual
fact of the case is irrelevant, the existence of a fact is allowed, since the assumption
adds clarity to the perception of the specific circumstances of the case. As a result,
the connection between legal fictions and legal regulations is revealed. Since judges are
primarily required to justify such deviations from the rules, they resort to appropriate
exculpatory manoeuvres to avoid simply claiming that they do not comply with
the rules. One of these manoeuvres, although hardly the only one, is a type of legal
fiction, a reinterpretation of the facts of an event in order to make these facts compatible
with the rule, and at the same time allowing to get the correct result. This is a type

32 Camden, J., Fort, K.E. (2008). “Channeling Thought”: The Legacy of Legal Fictions from
1823. Am. Indian L. Rev., vol. 33, no. 1, pp. 77-109.

33 Paulson, S. (1992). The Neo-Kantian Dimension of Kelsen’s Pure Theory of Law. Oxford
Journal of Legal Studies, vol. 12, pp. 311-332.

Raz, J. (1979). Kelsen’s Theory of the Basic Norm. The Authority of Law: Essays on Law
and Morality / ed. by J. Raz. Oxford: Clarendon Press, pp. 122—145.

3 Schauer, F. (2011). Legal Fictions Revisited. Virginia Public Law and Legal Theory
Research Paper, no. 2011-29, pp. 1-30.
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of legal fiction-reinterpreting X (or class X) as Y in order to avoid an “inconvenient”,
unreliable, false, etc. result for the purposes of the law. As a rule, it is recognized that X
is not Y. That is, the court considers the creation of a fiction as a legitimate action within
the framework of the judicial process; the activity that could be performed without
concealment as a discretely true category.

According to H. Kelsen, Grundnorm differs from the Weiginger hypothesis, since
the invented judgment is formed with the awareness that it does not correspond to reality*.
If actually true — if an understanding of the legal system requires an understanding that
accidentally reveals reality, then it would be strange to describe such an understanding as
a fiction. At the same time, if the understanding does not correspond to reality, or, more
precisely, it simply does not matter whether it is true or not, then H. Kelsen describes this
understanding of Grundnorm as a fiction. Thus, this is an unpredictable untruth, and even
more — the irrelevance of the actual truth or the falseness of Grundnorm, which explains
why it is usually considered a legal fiction in Kelsen’s theory of law?.

The doctrine recognizes that fictions could be contained in legal rules®’. At the same
time, as O.A. Kursova specifies, legal fictions are much less common than, for example,
legal presumptions to be indirectly expressed in the provisions of law®®. As a general
rule, legal fictions are fixed in hypotheses and dispositions of legal regulations regarding
the proof of lawfulness of actions, establishment of legal facts and syllables, recognition
of subjective powers, etc. Thus, within the administrative process, the fiction might
conditionally replace unknown circumstances in the context of the consolidation of legal
facts. These are alternative ways of filling the “gaps” of proof, such as the artificial
equation of different or opposite circumstances, an indication of the validity of invalid
circumstances and vice versa, a promising establishment of the circumstances of the case
before they actually appear or occur later than in reality, “reconstruction” of real legal
facts that have happened and passed, and others.

5. Case law on the application of legal fictions

Types of fictions in the administrative process could be related to the establishment or
recognition of legal facts. Thus, the fictions established by the competent authorities are fixed
in the relevant regulatory and administrative acts, planning acts and other law enforcement
acts. As a general rule, such acts extend to certain persons, and might continue to be applied
with a preliminary ruling to the settlement of disputes involving the same persons.

3 Schauer, F. (2011). Legal Fictions Revisited. Virginia Public Law and Legal Theory
Research Paper, no. 2011-29, pp. 1-30.

3 Kelsen, H. (1991). General Theory of Norms / transl. M. Hartney. Oxford: Clarendon Press,
pp- 256 (518 p.).

37 Ulianovska, O.V. (2009). Fictions in the legal system of Ukraine (Ph.D. abstract), Odessa
National Law Academy. Odesa, pp. 6, 13 [VabsHoBchbka O.B. ®ikmii B mnpaBoBiii cucTemi
VYkpainu : aBroped. auc. ... kaHn. ropua. Hayk : 12.00.01 ; Oxecbka HauioHaJbHA FOPUANYHA
akazemis. Oneca, 2009. 19 c.].

3 Kursova, O.A. (2001). Fictions in Russian law (Ph.D. abstract), Nizhny Novgorod
Academy of the Ministry Internal Affairs of the Russian Federation. Nizhny Novgorod,
pp- 6 [KypcoBa O.A. ®ukiuu B pOCCHIICKOM MpaBe : aBroped. TUCC. ... KaHI. FOPUI. HayK :
12.00.01 ; Huxeroponckas akagemust MunucrepcTBa BHyTpeHHUX aen Poccuiickoit deneparuu.
Hwxnuit Hosropon, 2001. 23 c.].
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For example, the Supreme Court composed of judges from the Cassation
Administrative Court used a legal fiction to maintain the legal status of victims
of Chornobyl catastrophe of category 4 after exclusion on the basis of the law of the zone
of enhanced radiological control as one of the zones of radioactively contaminated
territories. The court of cassation decided that the exception from January 1, 2015 zone
of enhanced radiological control from the list of radioactively contaminated areas does
not deprive of the status of victim of persons who had previously set the status to issued
and the identity of the victim owing to Chornobyl accident. A person who has been
issued an indefinite certificate of a citizen who has permanently resided in the zone
of enhanced radiological control (category 4) is considered a victim of the Chornobyl
catastrophe®. The Cassation Administrative Court of the Supreme Court emphasized
that the status of the victim of the Chornobyl catastrophe is indefinite. Therefore,
the exclusion of the zone of enhanced radioecological control does not deprive a person
of the status of a victim of the Chornobyl catastrophe, taking into account the legality
of acquiring such a status and the absence of legal grounds for its termination. The
described fiction could not be applied exclusively in the case of fixing the direct rule
of the law on the invalidity of previously issued certificates of category 4 to persons who
are victims as a result of the Chornobyl catastrophe.

When determining whether it is possible to apply legal fictions in the consideration
and resolution of administrative cases, it is necessary to consistently focus on a set
of the following prerequisites: 1) expediency; 2) whether such a legal category already
exists; 3) whether such implementation will contribute to achieving the goals and objectives
of administrative proceedings; 4) whether this is the only possible way to establish justice.
In fact, legal fictions allow us to conditionally recognize the truth by fixing it in the provision
of law. At the same time, unlike presumptions, fictions do not show the legally enforced
normal state of law and order®’. Legal fictions are essentially irrefutable imaginary
judgments with a pragmatic purpose and imperative action. Instead, legal presumptions
could be both imperative and dispositive refutable assumptions — true in probability.

When considering and resolving administrative cases, fictions could be classified
into subspecies depending on the subject of generalization and refutation. The way

3 Supreme Court (2019). Resolution of the Supreme Court in the case Ne 287/25/17-a dated
ofJanuary23,2019.Retrieved from:http://www.reyestr.court.gov.ua/Review/79349466 [[TocranoBa
Bepxouoro Cyny Big 23 ciuns 2019 poky y cnpasi Ne 287/25/17-a. URL: http://www.reyestr.
court.gov.ua/Review/79349466 (nara 3sepuenns: 09.02.2020)].

Supreme Court (2019). Resolution of the Supreme Court in the case Ne 697/121/17
dated of March 20, 2019. Retrieved from: http://www.reyestr.court.gov.ua/Review/80632873
[TTocranoBa Bepxoshoro Cyny Bix 20 Gepesnst 2019 poky y crpasi Ne 697/121/17. URL: http://
www.reyestr.court.gov.ua/Review/80632873 (nara 3seprenns: 09.02.2020)].

Supreme Court (2019). Resolution of the Supreme Court in the case Ne 357/8174/17 dated
of May 15, 2019. Retrieved from: http://www.reyestr.court.gov.ua/Review/81759314 [ITocranoa
Bepxosuoro Cymy Big 15 tpaBus 2019 poky y cmpasi Ne 357/8174/17. URL: http://
www.reyestr.court.gov.ua/Review/81759314 (nara 3seprenns: 09.02.2020)].

4 Zozul, LV. (2013). Presumptions in the administrative law of Ukraine (Ph.D. abstract),
National Aviation University. Kyiv, pp. 8, 9 [3o3yas [.B. Ilpe3ymmiii B ajMiHiCTpaTHBHOMY
npasi Ykpainu : aBroped. muc. ... kaHj. ropua. Hayk : 12.00.07 ; HauioHanbHui aBialiitHUN
yHiBepcuret. Kuis, 2013. 19 c.].
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O.V. Ulianovska explains, by the refutation of imaginary legal structures, the fiction is
constructive as a product of abstract thinking, perceived by the legal doctrine and / or
enshrined in law in the form of a legal regulation, an institution of law, used to fill a gap
in law. Destructive is a fiction that is not perceived by the legal doctrine and, although
it could be established in the provision of law, but confirms the illegality of the interest,
which leads to the spread of such a legal construction*'. It is worth emphasizing that
the described approach might also apply to those fictions that are not legally regulated,
but were, in particular, the descriptive or motivational part of the court decision has been
formulated in when considering and resolving the case.

The subject of legal fiction might be primary and conditional. Thus, the first one
refers to the phenomena of objective reality in order to summarize the circumstances
of life of the state and society, regardless of the existence of appropriate legal
regulation. For example, to establish a person’s legal status, statute of limitations,
renewal of procedural time limits, etc. Among the conditioned fictions, we could
distinguish those that simplify the course of actual social relations through their
connection with legal activities. For the justice sector, it is particularly important
to form a simple and optimal law enforcement practice based on such fictions. In
particular, the recognition of rights to public property, information, establishment or
confirmation of the legal regime of information with an appropriate level of access,
including the activities of accusers, and the like.

It is necessary to assume that the judge’s professional activity in the exercise
of procedural discretion provides for the possibility of algorithmization of the process
of creating, electing or changing the appropriate non-standard regulators. It might make
sense to refer to the theory of search and merge algorithms. In particular, the search-
aggregation algorithm is associated with the elimination of extraneous factors in
order of decreasing influence, taking into account combinatorial search capabilities
within a forward-looking approach*. When referring to the algorithm of the plurality
of discontinuities, it is permissible to determine the minimum number of restrictive
conditions to be cut off in order to achieve a valid result®.

The criteria for the validity of recourse to legal presumptions or fictions are the verbal
baseline and the definition of the “appropriate” meaning of words (through open
questions)*. Thus, fictions within the limits of formal legitimacy allow filling “gaps” as

4 Ulianovska, O.V. (2009). The essence of legal fiction. Current problems of state and law,
issue 51, pp. 459—463 [YnesnoBchka O.B. CyTHicTh npaBoBOi Qikuil. Akmyanvui npodremu
oeporcasu i npasa. 2009. Bur. 51. C. 459-463].

42 Skiena, S. (2011). Algorithms. Development guide (transl. from English). 2" ed. Saint
Petersburg: BHV-Peterburg, pp. 258, 259, 262, 264, 267, 572-573 [Cxuena C. ANTOpUTMBI.
PykoBoxctBo mo paspaborke. Ilep. ¢ anmi. 2-e usn. Canxrt-IlerepOypr : BXB-IlerepOypr,
2011. 720 c.].

4 Skiena, S. (2011). Algorithms. Development guide (transl. from English). 2™ ed. Saint
Petersburg: BHV-Peterburg, pp. 258, 259, 262, 264, 267, 572-573 [Ckuena C. AJNTOPUTMBI.
PykoBozactBo mo paspaborke. Ilep. ¢ anmi. 2-e m3n. Cankrt-IlerepOypr : BXB-IlerepOypr,
2011.720 c.].

4 Tsyppelius, R. (2016). Methods of law enforcement (transl. from German). Kyiv: Tustinian,
pp- 81, 107 [Hunmneniyc P. Meroauka npaBosactocyBanHs. Ilep. 3 Him. Kui : FOcriHiaH,
2016. 192 c.].
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a material source of discretion in the absence of a legal regulation (provided that there
is no rule of law and precedent for interpreting beyond the normative content in the way
of filling in the gaps in accordance with the natural principles of equity, liberty, justice,
and general principles of the rule of law)®.

Thus, fiction is to bring actual social relations into a legitimate form of implementation,
which is not initially in line with the current state of legal reality. It should be clarified that
in the contemporary development of the doctrine and practice of procedural discretion,
the term “anomalies of law” is more appropriate. As a result of the implementation
of the concept of procedural discretion, it will be possible to talk about obtaining by
the legal fictions of the status of atypical regulators in the administrative process.

6. Conclusions

Thus, the following features of legal fictions could be distinguished, in particular, for
achieving the goals and objectives of administrative proceedings:

— primary indistinctness or absence, conflict of legal regulation of public relations;

— limited use regarding the social and legal context of actual public relations to
which the unconditional effect of fictions applies;

— non-alternative creation of invalid, imaginary legal structures in legal reality;

— cogency (complexity);

— hierarchy according to the degree of complexity of fictions that can consistently
cause each other, recursively determine self-similarity.

It is possible to classify arguments, methods and approaches to the application of such
atypical regulators in the administrative process by the “meta” degree:

1) on the fundamental metric — internal, or zero-order arguments. The context
of the situation is used, the problem is solved by the proposed methods within a certain
sphere. For example, completing the model’s canons to get rid of the (imaginary?) errors
of the author or explain an important point. As a sample we can also call the solution
of a mathematical problem mathematical methods;

2) at the derivative definitive level — by defining the concepts:

— functional (X and Y are Z if f (X) = C and f (Y) = C; that is, two categories
correspond to the same definition, if they perform the same function, they also interact
under certain conditions);

— structural (X and Y are Z if X is a composition of f and g; that is, two categories
correspond to the same definition if they have a common structural element);

— relative (X and Y are Z, because they are in relation to f with a set of objects
E; that is, two categories correspond to the same definition, if they occupy the same
place, in the general definition of the word “place”, they correspond to the same set
of coordinates).

4 Barak, A. (1999). Judicial discretion (transl. from English). Moscow: NORMA, pp. 111,
309 [Bapaxk A. Cyneiickoe yemorpenue. [lep. ¢ anrin. Mocksa : HOPMA, 1999. 376 c.].
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Mema. Cmamms po3Kpusac 0coonusocmi 3acmocysans AOMIHICIMpamugHO-npoyYecyanbHUX PagosUx
Qixyitl i3 Memoio YHUKHEHHS 306JICUBAHHS NPABOM WA YXUTEHHS 610 GUKOHAMHA 3AKOHY HI0 Hac
30IICHEHH S NPOYECYATbHO20 PO3CYOY.

Memoou. /[nsi docsienenHs yinell OOCTIONCEHHS ABMOP BUKOPUCIMOBYE CREYIAIbHO-IOPUOUYHE MenOoou
HAYKOB020 ~NIBHAHHA:  (DOPMATGHO-NOIUHUL, — CUCIEMHO-QVHKYIOHAIbHUL,  (DOPMATbHO-TI0STUHUL,
NOPIBHATLHO-NPABOBUII.

Pezynbmamu. Posenanymo icmopiogpaito 3acmocyséants npagosux Qikyit. ¥ cmammi sucsimiero
cymuicms - Qikyitl AK Npagosux amomanin. Jemanizoeano 3acmocyeanHs npasosux Qikyii 6
aomiHicmpamugHomy npoyeci 3 ypaxyearram meopii Grundnorm.

Busisneno 36 ’s30k midic opuduunumu Qikyisvu ma npasosumu vopmamu. FOpuouuni ghikyii onucano six
nepeocmucieHts pakmis nooii, ujoo 3pooumu yi haxmu cymMicHUMU 3 NPABUIOM, B00OHOUAC O0360IAI0UU
ooeporcamu npasuibHull pesytsmam. loemvcsi npo mun opuduyHol Qikyii — nepeocmucienmss X
(abo knacy X) sax Y, wjob yHUKHYmMU «HE3PYHHO20Y, HEOOCMOBIPHOZ0, XUOHO20 MA THULO20 pe3yilbmanty
ons yineil 3akomy. Ak npasuno, susnaemucs, wo X ve € Y. Toomo cyo pozensidae cmeoperts Qikyii sk
3aKOHHY 010 8 MedHCAX CYO0BO20 NPOYECY, a OLUILHICIY, WO MOIICE BUKOHYBAMMUCS, — O3 NPUXO8YBAHHS
5K OUCKPEMHO ICIMUNIHY Kame2opiro.

Onucano cy008y Npakmuky wooo 3aCmoCy8aHHs Npasosux QIiKyit. 3anponoHosaHo, wjo npagosi
Qixyii’ 8 aOMiHiCMpamueHoMy npoyeci Maioms OYmu GUHIMKOBUM HPULIOMOM FOPUOUHHOT MEXHIKLL.
TIpooemoncmposano maki anemepHamueHi Hanpamil 3aN06HEHHs «NPO2anuHy OOKA3YBAHHS, K
wimyuHe NpUPIGHIOBANHA PISHUX YU NPOTULENCHUX OOCMAGUH, 6KA3I6KA HA OIUCHICIb HEUUHHUX
obcmasun, i HAGNAKU, NEPCNEKMUGHE 6CMAHOBNENHs 00CMABUH CNpasy 00 X Gakmuynoi nossu abo
BUHUKHEHHSL NIZHIWe, HINC HACNPABOL, «PEKOHCMPYKYISLY PEabHUX IOPUOUHUX (hakmig | cKiadie, sKi
8I00ysanucs ma MuHyu, mowjo. J{o moeo sHc 6USHAHHs 6KA3AHUX Y (iKyii 06cmaeuH 8ipocionumu 0ae
3MO2y 3MeHwUmu 00csie OIIbHOCHI 3 OOKA3YBAHHS 3AB0SIKU CIPOUWEHOMY NOPSIOKY BCIAHOGIEHHSL
FOPUOUHHUX hakmie uu cKaois.

Bucnosxu. Ilo-nepuie, suoxkpemneno o3naxu npagosux Qikyiil, 30kpema, 015 00CASHeHHs Memu 1l
3a60aHb aOMIHIcmpamueHo2o cyoouurcmesa. 1lo-opyze, 3anpononosano Kiacugixayito apeymenmis,
MEMOOUK I NiOX00i8 00 3ACMOCYS8AHHS BKAZAHUX HEMUNOBUX De2VIsSimopie 6 AOMIHICMPAMUSHOMY
npoyeci 3a cmynemem «Mema-» Ha neeHi munu, 3okpema: 1) na gynoamenmanvrnomy memapieHi —
GHYMPIWHI apeyMeHmu, ab0 apeymMeHmu Hylb08020 NOPSIOKY; 2) HA NOXIOHOMY OeqhiHIMUBHOMY PIGHT —
000 U3HAYEHHS PYHKYIOHATLHUX, CIPYKITYPHUX | GIOHOCHUX NOHSAMb.

KurouoBi ciioBa: npaBoBuil MexaHi3M, IHCTPYMEHTH, aHOMAJIT y MpaBi, HETUIIOBI PETYIATOPH,
paBoBi (iKIIii, IpoLeCyaTbHAN PO3CY/L.
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