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REFORMING THE NATIONAL MECHANISM OF ADMINISTRATIVE
LIABILITY FOR ILLEGAL FUEL TRADE

The article is focused on the research of the directions for reforming the national legislation
in the sphere of introduction of administrative liability for illegal trade in fuel.

The methodological basis of the presented scientific work is the systematic approach
and systematic analysis.

The authors have offered understanding of the main components of the author’s mechanism
of administrative liability: the legal norm establishing liability, its legal composition,
the subject of application of the norm and its procedure.

The authors have analyzed specific features of fuel as a specific subject of administrative
and legal protection caused by its relation to the group of excisable goods. The qualifying
features of illegal trade in fuel, their correlation with the available corpus delicti of offenses
under the Code of Ukraine on Administrative Offenses have been studied.

The emphasis has been placed on the issue of bringing to administrative liability for illegal fuel
trade. Particular attention has been paid to the shortcomings of the objective aspect of a number
of offenses (articles 160, 161, 164 of the Code of Ukraine on Administrative Offenses).

Thus, it has been emphasized that the main disadvantage of applying the art. 160 of the Code
of Ukraine on Administrative Offenses (sale ‘‘from hands” in the places not established for this
purpose) is the inconsistency of its objective aspect with the common actions of the offender, when
the illegal sale of fuel is carried out in the prescribed place, but without the necessary permits.

In turn, the disposition of the art. 161 of the Code of Ukraine on Administrative Offenses
(illegal supply or purchase of gasoline or other fuels and lubricants) covers only the illegal
supply or purchase of gasoline or other fuels and lubricants belonging to state or public
enterprises, institutions and organizations, without features of embezzlement. Due to
the above, its provisions cannot be applied during the circulation of fuel belonging to
individuals.

Similarly, the main disadvantage of the application of the art. 164 of the Code of Ukraine
on Administrative Offenses (violation of the procedure of economic activity) while illegal
sale of fuel, there is a need to prove the regularity of such activities, i. e. its implementation
at least three times a year.

To confirm this position, the authors have analyzed and presented court practice, with
the reference to the Unified State Register of Court Decisions.

To solve the outlined problems, it has been offered to supplement the Code of Ukraine on
Administrative Offenses with a new norm that provides administrative liability for the violation
of the established procedure for fuel trade — the art. 161-1 of the Code of Ukraine on
Administrative Offenses. The objective aspect of this offense should cover one-time actions
related to the facts of illegal sale of fuel without the necessary permits (like the disposition
of the art. 156 of the Code of Ukraine on Administrative Offenses, which provides liability
for the sale of other excisable goods (alcohol and tobacco) without appropriate permits).

Key words: fuel, excise tax, liability, illegal sale, economic activity.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/4-27-2019 77



OCOBJIMBE AJIMIHICTPATUBHE ITPABO

Dmytro Pryputen,
Professor of General Legal
Disciplines Department

of Dnipropetrovsk State
University of Internal
Affairs,

Doctor in Law, Associate

Professor
orcid.org/0000-0001-8519-8041
d.pryputen@gmail.com

Denys Holoborodko,
Assistant Professor

of Administrative

Law, Procedure

and Administrative Activity
Department

of Dnipropetrovsk State
University of Internal
Affairs,

PhD in Law, Associate

Professor
orcid.org/0000-0001-7441-9646
6326060@gmail.com

1. Introduction

The urgent issue in the field of national security is
Ukraine’s energy independence within the current conditions
of globalization changes, existing hybrid military conflicts
and shortages of hydrocarbons in the world.

Having a great potential in nuclear energy, rapid
development of renewable energy sources, we face
a certain shortage of hydrocarbon fuel, which increases our
dependence on foreign imports and the need to effectively
develop our own production, processing, establishing a clear
and transparent state supervision over the fuel and energy
sphere’s administration.

The administration of fuel sales at the national market
occupies the special place in the outlined vector, which is
the key factor for ensuring both energy security of the state
and filling the revenues of the State Budget — the financial
heart of the country.

Thus, the excise tax belongs to national taxes in
accordance with the art. 9 of the Tax Code of Ukraine, which
is the indirect tax on the consumption of certain types of goods
(products) and is included in the price of such goods'. Such
excise goods include, in particular, fuel and goods (products)
used as fuel for refueling vehicles, equipment or devices with
internal combustion engines.

Unfortunately, it should be noted that there is current
situation when a number of entrepreneurs deliberately violate
the established procedure for fuel trade, evade the necessary
permits and sell fuel without paying excise tax. As a result
of such illegal actions, we observe that the State Budget,
the consumer (buyer) of fuel, the local community, etc. are
afflicted.

It is the reason that the issues of combating illegal fuel
trade attract special attention from public authorities, law
enforcement agencies, etc.

2. Other research of the problem

It should be noted that administrative and tort science
has certain gaps in this direction. Thus, a number of studies
are focused on the general issues of administrative liability

!'Verkhovna Rada of Ukraine (2010). Tax Code of Ukraine:
Law of Ukraine dated from December 02, 2010 Ne 2755-VI. URL:
https://zakon.rada.gov.ua/rada/show/2755-17 [IlogaTkoBuii KoJeKC
Vkpaiau : 3akoH Ykpainu Bin 2 rpymaas 2010 p. No 2755-VI /
BepxoBua Panma Vkpainum. URL: https://zakon.rada.gov.ua/rada/
show/2755-17] (access date May 10, 2020).
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for the violation of the established procedure for conducting entrepreneurship
(the art. 164 of the Code of Ukraine on Administrative Offenses), and on the other hand —
on the issues of administrative and commercial liability of taxpayers, etc.

In turn, the problematic issue of administrative liability for illegal fuel trade was
not studied enough, except for fragmentary positions in the aspect of administration
of excise goods.

This is primarily due to the imperfection of national legislation in this area and the lack
of direct legal norms that can introduce an effective mechanism of administrative liability.

The objective of the study. Thus, trying to correct the existing gap of scientific
attention to the issue of administrative liability for illegal fuel trade, the objective
of this study will be legal analysis of the chosen direction, search for new approaches
and development of propositions to improve national legislation in part of implementing
effective legal tools to address existing problems in this area.

Research methods. A number of methods of scientific cognition have been used in
the process of research. First of all, by using the method of system approach, the author
has offered own model of constructing the mechanism of administrative liability.

In turn, the method of systematic analysis allowed the author of the research to
analyze the existing law enforcement court practice of bringing a person to administrative
liability, to distinguish the main shortcomings and, on this basis, to offer own view on
lawmaking directions.

3. Main part

At the beginning of the analysis it is necessary to conduct the detailed research how
is the mechanism of administrative liability for illegal fuel trade built now?

As one knows, the mechanism of bringing to administrative liability should be
understood as a set of interrelated measures of material and technical, organizational
and managerial, special and legal nature, carried out by public authorities and their
officials and are intended to ensure administrative prosecution of perpetrators>

We can distinguish the main parts of such a mechanism? This mechanism includes:

— legal norm that establishes administrative liability;

— legal composition of an offense (subject, object, subjective and objective aspects
of an offense);

— leading subject of applying legal norm;

— procedure of applying liability (including, application of measures of ensuring
proceedings in cases on administrative offenses).

That is, a simple classical formula of the model of administrative liability mechanism
is demonstrated: a norm — offense — subject of the norm’s application — procedure.

We offer to consider separately the components of this model.

A detailed analysis of the provisions of the Code of Ukraine on Administrative
Offenses (hereinafter — CUAQO) allows us to conclude that there are at least three

2Belikova, O.V. (2013). The mechanism of implementing measures of administrative
responsibility for violations in land relations in Ukraine. Administrative law and process, no. 4(6),
pp- 132—139 [Benikora O.B. Mexani3m peasizaiii 3aXofiB aJAMiHICTPATUBHOI BIMOBIIAIBHOCTI
3a MPaBOIOPYLIEHHS B cepi 3eMeIbHUX BITHOCUH B YKpaiHi. Aominicmpamuene npaso i npoyec.
2013. Ne 4(6). C. 132-139].
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types of administrative offenses that may cover the raised issue: part 1 of the art. 160,
the art. 161 and the art. 164 of the CUAO.

Let’s consider each of them separately and focus on the problems of their application
in case of illegal sale of fuel.

Part 1 of the art. 160 of the CUAO stipulates administrative liability for sale “from
hands”, sale of industrial goods, sale in the places not established for this purpose. That
is, the objective aspect of the offense covers actions related to the sale of goods that are
manufactured industrially and the commission of such actions in places where this sale
is strictly prohibited.

For the most part, citizens are prosecuted for this offense for one-time, episodic cases
of selling small goods on the streets, squares, etc., which violates the established order
of trade, creates inconvenience to citizens, spoils the overall picture of a modern, tidy city.

But the application of this norm in case of illegal sale of fuel is problematic from
the standpoint that the “excise” of the goods sold, the possible negative impact on safety
and environmental status. One should agree that spilling milk or sunflower oil is, for
example, less harmful to the environment than spilling fuel oil or diesel fuel.

Besides, the objective aspect of this offense provides the mandatory presence
of a prohibited place of sale (streets, squares, courtyards, porches, etc.). In reality,
the sale of fuel more often takes place in equipped places of sale at gas stations, but
without the presence of statutory permits.

Thus, it is logical to conclude about the erroneousness and inappropriateness
of the qualification of such actions under the art. 160 of the CUAO.

The second possible legal qualification of the considered tort actions is
the art. 161 of the CUAO (illegal supply or purchase of gasoline or other fuels
and lubricants), which provides administrative liability for illegal supply or purchase
of gasoline or other fuels and lubricants belonging to state or public enterprises,
institutions and organizations, in the absence of embezzlement features.

Problematic aspect of legal enforcement of this norm is its outright obsolescence.
Thus, the objective aspect of this offense includes the mandatory presence of the subject
matter of the offense — fuel belonging to state or public entities. Thus, the narrowing
of the objective aspect of the offense precludes its application during the sale of fuel
belonging to private entities, including citizens.

The third option for the qualification of the analyzed illegal actions is to bring
the offender to administrative liability under part 1 of the art. 164 of the CUAO (violation
of the procedure for conducting economic activity).

The specified legal norm is rather voluminous, universal and can be applied to
the considered legal relations if there are certain conditions. But it is only at the first glance.

Despite the broad objective aspect of this offense, which makes it possible to apply it
during various actions of the subject (not only the sale of fuel, but also the implementation
of transportation, construction, trade in various goods, other economic activities, etc.), it
contains certain flaws that influence its purpose — universality.

Thus, in a detailed analysis of the objective aspect of the offense (the
art. 164 of the CUAO — authors’ note), we can identify its significant structural
shortcomings, which in many cases makes it impossible for its controlling entities.
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Part 1 of the art. 164 of the Code of Ukraine on Administrative Offenses provides
liability for:

— carrying out economic activity by a citizen without state registration as a business
entity;

— carrying out economic activity by a citizen without submitting a notice
of commencement of economic activity, if the obligation to submit such a notice is
provided by law;

— carrying out economic activity by a citizen without obtaining a license to conduct
this type of economic activity that is the subject to licensing in accordance with the law;

— carrying out economic activity by a citizen during the period of suspension
of the license, if the legislation does not provide the conditions of conducting license
activity during the period of suspension of the license;

— carrying out economic activity by a citizen without obtaining a permit, if its
receipt is provided by law (except cases of applying the principle of tacit consent)®.

Administrative liability arises in the presence of at least one of the listed illegal
actions.

But the main problem of the application of part 1 of the art. 164 of the CUAO during
the qualification of actions on illegal sale of fuel, is existence of the objective aspect’s
construction of an offense of the category of “economic activity” in a design party.

According to the provisions of the Commercial Code of Ukraine, economic activity
means the activities of economic entities in the field of social production, aimed
at manufacturing and selling products, performing works or providing services of a cost
nature that have a price.

In turn, economic activity carried out to achieve economic and social results and for
getting profit is considered entrepreneurship, and business entities — as entrepreneurs®.

Further legal analysis of the provisions of the Commercial Code of Ukraine
allows us to conclude that the current national legislation considers entrepreneurship
as an independent, proactive, systematic, implemented by the entity at its own risk
economic activities carried out by business entities (entrepreneurs) in order to achieve
economic and social results and profit (the art. 42 of the Commercial Code of Ukraine).

Thus, entrepreneurial activity is one of the types of economic activity, a mandatory
feature of which is, in particular, the regularity of its implementation in order to make
a profit.

It is the feature of systematic activity of the subject is the main sticking point, which,
in many cases, prevents the offender from being prosecuted.

3 Verkhovna Rada of the Ukrainian Soviet Socialist Republic (1984). Code of Ukraine on
Administrative Offenses: Law of Ukraine dated from December 07, 1984 Ne 8073-X. URL:
https://zakon.rada.gov.ua/laws/show/80731-10/ed20200514 [Konekc Ykpainu mpo aamiHicTpa-
THUBHI IIPaBONOpPYILIEHHS : 3akoH Ykpainu Bix 7 rpynHs 1984 p. Ne 8073-X / BepxosHa Pana
Vkpaincekoi Pamsacbkoi Comiamictimynoi PecryOmikm. URL: https://zakon.rada.gov.ua/laws/
show/80731-10/ed20200514] (access date May 10, 2020).

* Verkhovna Rada of Ukraine (2003). Commercial Code of Ukraine: Law of Ukraine dated from
January 16, 2003 Ne 436-1V. URL: https://zakon.rada.gov.ua/laws/show/436-15 [Tocnogapchkuii
Kozieke YKkpainu : 3akoH Ykpaiuu Bix 16 ciuns 2003 p. Ne 436-1V / BepxoBna Pana Ykpainuu. URL:
https://zakon.rada.gov.ua/laws/show/436-15] (access date May 10, 2020).
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Analysis of law enforcement court practice allows us to conclude that there is currently
a stable model of understanding the features of systematic activity, as its implementation
at least three times in one calendar year (resolution of the Plenum of the Supreme Court
of Ukraine “On the practice of application of legislation on liability for certain crimes in
the sphere of economic activity” dated from April 25, 2003 Ne 3)°.

Thus, one of the main points to be proved during the prosecution under part
1 of the art. 164 of the CUAO are the repeated facts of selling fuel by the guilty party.
This feature of the component of proving the illegality of the offender’s actions requires
the authorized entity to perform long and similar actions related to the fixation of three
cases of fuel sales. In turn, single and double cases of fuel sales are not covered at all by
the objective aspect of part 1 of the art. 164 of the CUAO.

Forexample, the case on administrative offense under part 1 ofthe art. 164 of the CUAO
was closed because of the absence of corpus delicti of administrative offense in actions
ofthe person in accordance with the decision of the Chernihiv District Court of Chernihiv
region dated from December 12, 2019 in the case Ne 748/2958/19.

In particular, the court noted: “Considering the provided evidence, explanations
PERSON 1, lack of data on the sale of diesel fuel and systematic implementation
of such economic activities, the court concludes that the actions of PERSON 1 did not
have corpus delicti of administrative offense under part 1 of the art. 164 of the CUAO™.

Similar conclusions were made by the courts during the consideration
of other cases: Ne 283/916/20 (Malynskyi District Court of Zhytomyr region)’,
Ne  644/203/20  (Ordzhonikidzevskyi District Court of Kharkiv —City)?,
Ne 601/646/19 (Kremenetskyi District Court of Ternopil region)’, etc.

5 Supreme Court of Ukraine (2003). On the practice of courts application of the legislation
on liability for certain crimes in the economic sphere: Resolution of the plenum of the Supreme
Court of Ukraine dated from April 25, 2003 Ne 3. URL: https://zakon.rada.gov.ua/laws/show/
va003700-03 [TIpo npakTHKy 3acCTOCYBaHHs CyJaMH 3aKOHO/AABCTBA IMPO BIJINOBIJAIBHICTH 3a
okpeMi 3710uuHH y cepi rocrnopapebkoi AisibHOCTI : [Tocranosa Ilnenymy Bepxosroro Cymy
Vkpaiuu Big 25 kBitHs 2003 p. Ne 3 / Bepxosuwuii Cyn Ykpainu. URL: https://zakon.rada.gov.ua/
laws/show/va003700-03] (access date May 10, 2020).

¢ Chernihiv District Court of the Chernihiv Region (2019). Resolution of the Chernihiv
District Court of the Chernihiv Region dated from December 12, 2019 in the case Ne 748/2958/19.
URL: http://reyestr.court.gov.ua/Review/86297050 [TIoctanoBa UepHiriBcbKOro paifoHHOTO CyILy
YepniriBcwkoi oobmacti Bix 12 rpynast 2019 p. y crpasi Ne 748/2958/19. URL: http://reyestr.court.
gov.ua/Review/86297050] (access date May 10, 2020).

"Malyn District Court of the Zhytomyr Region (2020). Resolution of the Malyn District
Court of the Zhytomyr Region dated from May 04, 2020 in the case Ne 283/916/20. URL: http://
reyestr.court.gov.ua/Review/89041788 [IlocranoBa MannHChKOTO paiioHHOTO cyay JKurto-
MUpchKoi obnacTi Bix 4 TpaBus 2020 p. y cripai Ne 283/916/20. URL: http://reyestr.court.gov.ua/
Review/89041788] (access date May 10, 2020).

8 Ordzhonikidze District Court of Kharkiv (2020). Resolution of the Ordzhonikidze District
Court of Kharkiv dated from February 5, 2020 in the case No 644/203/20. URL: http://reyestr.court.
gov.ua/Review/87444760 [TTocTanoBa OpKOHIKII36BCHKOI0 PAOHHOTO CyIy MicTa XapKoBa Bijl
5 mrororo 2020 p. y cnpasi Ne 644/203/20. URL: http://reyestr.court.gov.ua/Review/87444760]
(access date May 10, 2020).

 Kremenets District Court of Ternopil region (2019). Resolution of the Kremenets District
Court of Ternopil region dated from April 16, 2019 in the case Ne 601/646/19. URL: http://reyestr.
court.gov.ua/Review/81198440 [ITocranoa KpemeHenpbkoro paifonHoro cyay TepHOMiIbChKOI
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Taking into account the above, it should be noted that the application
of part 1 of the art. 164 of the CUAO, during illegal sale of fuel, demands from
the subject to draw up the minutes on administrative offense of collecting corresponding
and convincing evidence, which would testify to repeated (systematic) commission
of the specified illegal actions by the perpetrator directed on getting profit from sale
of fuel. A person’s one-time (non-systematic) action related to the sale of fuel without
permits provided by law (primarily license for the sale of fuel) or without state
registration of the offender as a business entity is not covered by the objective aspect
of part 1 of the art. 164 of the CUAO and does not constitute an administrative offense.

For the full analysis of the current norms establishing administrative liability for
illegal sale of fuel, it is necessary to distinguish the possibility of applying administrative
and economic sanctions to the perpetrator based on the provisions of the Law of Ukraine
“On state regulation of production and circulation of ethyl, cognac and fruit alcohol,
alcoholic beverages, tobacco products and fuel” dated from December 19, 1995'°.

According to the art. 238 of the Commercial Code of Ukraine, administrative
and economic sanctions are measures of organizational, legal or property nature, applied
by authorized state authorities and local self-government agencies and aimed at stopping
the offenses of business entities and eliminating their consequences. In accordance with
part 2 of the art. 238 of the Commercial Code of Ukraine, the types of administrative
and economic sanctions, conditions and procedure for their application are determined
by the Commercial Code of Ukraine, other legislative acts, and the sanctions themselves
can be established only by laws!!.

Part 2 of the art. 17 of the Law of Ukraine “On state regulation of production
and circulation of ethyl, cognac and fruit alcohol, alcoholic beverages, tobacco products
and fuel” provides that financial sanctions are applied to business entities (including
foreign entities operating through their registered permanent establishments) in the form
of fines in case of wholesale or retail trade in fuel without a license.

Decisions on the application of administrative and economic sanctions for fuel
trading without obtaining a license are made by the agencies of the State Fiscal Service.

Illegal trade in fuel is often carried out by individuals who deliberately do not register
as business entities in order to avoid imposing significant financial sanctions. Based

obnacti Bim 16 kBitHI 2019 p. y cnopasi Ne 601/646/19. URL: http://reyestr.court.gov.ua/
Review/81198440] (access date May 10, 2020).

10 Verkhovna Rada of Ukraine (1995). On state regulation of production and circulation
of ethyl, cognac and fruit alcohol, alcoholic beverages, tobacco products and fuel: Law of Ukraine
dated from December 19, 1995 Ne 481/95-BP. URL: https://zakon.rada.gov.ua/laws/show/481/95-
%D0%B2%D1%80 [IIpo nepxaBHE peryiloBaHHS BUPOOHULTBA 1 00Iry CHUPTY E€TUIIOBOIO,
KOHBSIYHOTO 1 TUIOZI0BOTO, AJKOTOJIBHUX HAIOIB, TIOTIOHOBHX BHPOOIB Ta IMaJbHOTO : 3aKOH
Vkpainu Big 19 rpymas 1995 p. Ne 481/95-BP / Bepxona Pana Vipainu. URL: https://zakon.
rada.gov.ua/laws/show/481/95-%D0%B2%D1%80] (access date May 10, 2020).

1 Kulyk, O.I. (2019). Administrative and commercial sanctions for the violations in
the sphere of the use of energy from renewable sources. Scientific Bulletin of Uzhhorod National
University. Series “Law”, issue 56, vol. 1, pp. 113 [Kynuk O.I. AqMiHICTpaTHBHO-TOCIIONAPCHKI
CaHKINi 3a TopymieHHs B c(epi BUKOPUCTAHHS aJbTEPHATUBHHUX JDKEpen eHeprii. Haykosuil
gicHux Yarceopoocvkoco HayioHanvhoeo yrieepcumemy. Cepia «lIpasoy. 2019. Bum. 56. T. 1.
C. 113-118].
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on the legal nature and purpose of administrative and economic sanctions, it can be
concluded that they are only applied to business entities (individuals — entrepreneurs or
legal entities). Thus, the application of the provisions of the art. 17 of the Law of Ukraine
“On state regulation of production and circulation of ethyl, cognac and fruit alcohol,
alcoholic beverages, tobacco products and fuel” to individuals — citizens who are not
registered as business entities — is not provided.

Studying the aspect of application of administrative and economic sanctions for fuel
trade without obtaining a license, it is necessary to analyze the debatable issue of double
liability of the subject.

An authorized entity (the State Fiscal Service of Ukraine) often executes the minutes
on administrative offenses under part 1 of the art. 164 of the CUAO with a similar plot
of an offense (trade in fuel without the license) during the detection of illegal facts of fuel
trade, besides the application of administrative and economic sanction (fine) against
the violator in accordance with part 2 of the art. 17 of the Law of Ukraine “On state
regulation of production and circulation of ethyl, cognac and fruit alcohol, alcoholic
beverages, tobacco products and fuel”.

In our opinion, the specified algorithm of actions of the authorized subjects is wrong
and is not based on the norms of the art. 61 of the Constitution of Ukraine, according to
which no one can be twice prosecuted of the same type for the same offense.

We believe that the very provision of part 2 of the art. 17 of the Law
Ne 481 should be applied in these legal relations, as a special norm, and the proceedings
in the case on administrative offense are subject to closure on the basis of paragraph
8 of the art. 247 of the CUAO (existence of the resolution of the competent agency
(an official) on the same fact concerning the person who is brought to administrative
liability, on imposing an administrative penalty).

Court practice in these cases is on similar positions (decision of Zhovtovodsk City
Court of Dnipropetrovsk region dated from November 13, 2019, case Ne 176/2113/19)"2,

Officials of the State Fiscal Service of Ukraine and the National Police occupy
the major place among the main subjects of exercising liability for the illegal sale of fuel.
It is the above-mentioned persons who are empowered by law to draw up the minutes
on administrative offenses (in particular, under part 1 of the art. 164 of the CUAO).
Besides, as noted above, the agencies of the State Fiscal Service of Ukraine,
endowed with the competence to apply administrative and economic sanctions under
part 2 of the art. 17 of the Law Ne 481.

In accordance with the provisions of the art. 265 of the CUAO, these entities
have the right, at the stage of administrative investigation, to use, as a measure
of ensuring the proceedings, the procedure of seizure of items that are tools or direct
objects of the offense: fuel, storage tanks, fuel dispensers, money received from sales,
documents, etc.

12 Zhovtovodsk City Court of Dnipropetrovsk (2019). Resolution of the Zhovtovodsk City
Court of Dnipropetrovsk region dated from November 13, 2019 in the case Ne 176/2113/19.
URL: http://reyestr.court.gov.ua/Review/85687003 [[ToctaHoBa JKOBTOBOJCHKOTO MICHKOTO
cyny JuinpornerpoBcbkoi obmacti Big 13 mucronana 2019 p. y copasi Ne 176/2113/19. URL:
http://reyestr.court.gov.ua/Review/85687003] (access date May 10, 2020).
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The leading subject in the consideration of cases of administrative offenses for illegal
trade in fuel is the court (the art. 221 of the CUAO). The provisions of the Code impose
on the court the right to make decisions in cases on administrative offenses in accordance
with the art. 284 of the CUAO and making decisions on the fate of the seized items
(confiscate or return to the owner).

It should be noted that in accordance with the provisions of the art. 29 of the CUAO,
only property owned by the violator may be confiscated. Therefore, in case the violator
uses the leased property (for example, fuel storage tanks) during illegal actions, these items
cannot be confiscated by the court decision and are subject to return to their rightful owner.

4. Conclusions

Summarizing the above, it should be noted that the mechanism of administrative
liability for illegal sale of fuel is characterized by a certain legislative inconsistency
and legal imbalance.

The stated problems are caused by the lack of certain special norms that would
establish administrative liability for cases of illegal sale of fuel.

In our opinion, the way for effective resolution of the highlighted problems is
the introduction of a separate corpus delicti of administrative offense, the objective
aspect of which would cover one-time actions related to the facts of illegal sale of fuel
without the necessary permits. An example of building a successful objective aspect
of the new corpus delicti of the offense may be the disposition of the art. 156 of the Code
of Ukraine on Administrative Offenses, which provides liability for the sale of other
excise goods (alcohol and tobacco) without the relevant permits.

The subject of a new offense should be not only a business entity, but also
an individual who has reached the age of administrative liability, in accordance with
the art. 12 of the Code of Ukraine on Administrative Offenses, and who operates without
the state registration as a business entity.

For this purpose, the draft law Ne 2515 “On Amendments to the Code of Ukraine on
Administrative Offenses to Strengthen Administrative Liability for Illegal Trade in Fuel”
was registered in Verkhovna Rada of Ukraine on December 2, 2019.

This draft law, among the above propositions, provides supplementing the provisions
of the Code of Ukraine on Administrative Offenses with a new legal corpus delicti
of an administrative offense — the art. 161-1 “Violation of the procedure of trade in
fuel”!.

Besides substantive legal norms, this draft law contains some provisions to adjust
some procedural aspects of exercising administrative liability for the illegal sale of fuel.

Thus, it is offered to exclude the possibility of using the institutions of exemption from
administrative liability due to the transfer of the case to the consideration of the labor

B Pryputen, D.S., Pavliuk, M.V. (initiat.) (2019). On amending the Code of Ukraine
on Administrative Offenses in regard to strengthening administrative liability for illegal
trade in fuel: Draft Law of Ukraine Ne 2515 dated from December 02, 2019. URL: http://
wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?id=&pf3511=67508 [[Ipo BHeceHHs 3MIH [0
Konexcy YkpaiHU Ipo aaMIiHICTPAaTHBHI IPABONOPYIICHHS OO IOCHICHHS aJMiHICTPAaTHBHOI
BIJIMIOBIJIAIFHOCTI 332 HE3aKOHHY TOPTIBIIO MajJbHUM : NMPOeKT 3akoHy Ykpainu Ne 2515 Bin
2 rpynus 2019 p. (ininiaropu 3akoHonpoekty: [1.C. Ilpunyrens, M.B. ITaBmiok). URL: http://
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collective (the art. 21 of the Code of Ukraine on Administrative Offenses) and due to
insignificance (the art. 22 of the Code of Ukraine on Administrative Offenses) in case
of illegal sale of fuel.

Besides, it is offered to amend the art. 265 of the Code of Ukraine on Administrative
Offenses in order to preserve evidence of the offense and to ensure the realization of court
decisions, which should establish direct prohibition of transfer of the withdrawn items
and documents on storage to the person who is brought to administrative liability.

At the same time, the provisions of the draft law provide a long-expected decision
to expand the subjective composition for appealing decisions in cases on administrative
offenses. Thus, it is offered to give the right to appeal the decisions not only to the offender
and the victim, but also to officials who exercised the minutes on administrative offenses.
If the Parliament supports this initiative, the parties to administrative and tort proceedings
(the person prosecuted and the subject of exercising the minutes as the actual party
to the accusation) will acquire equal procedural rights and opportunities to initiate
the appellate review procedure, which can strengthen both control over court actions
of the first instance and the quality of rulings, as well as can reduce to some extent
the impact of various corruption factors on the activities of judges.
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Cmamms 30cepedicena Ha OOCTIONCEHHT HANPAMIE pedpopMYBaHHS HAYIOHATLHO2O 3AKOHO0ABCMEA Y
chepi 3anpoeadricerst AOMIHICMPAMUBHOL BIONOBIOAILHOCHIL 30 HE3AKOHHY MOPIGTI0 NATUBOM.
Memoodonociunow 0cHOB0H NPedCmasgieHol HayKosol pobomu € cucmemHull nioxio ma cucmema-
MUYHULL AGHATE3.

Asmopu 3anpononysanu po3ymiHHA OCHOBHUX CKIAOHUKIB A8MOPCLKO0 MEXAHIZMY AOMIHICIPAMUGHOL
BIONOBIOAILHOCTI, SIKUMU € NPABOEA HOPMA, WO BCMAHOBTIOE BIONOBIOAILHICMb, IT NPAOSULL CKIAO,
npeomem 3acmoCy8aHHs HoOpmMu ma nopsiooK it 30iiCHeHHS.

Aemopu  npoananizyéanu o0coonusocmi namea K CReyupiuHo2o npeomema AaoMiHicmpa-
MUBHO-NPABOBO2O 3AXUCTMY, CNPUYUHEHO20 U020 GIOHOWEHHAM 00 epYnu NIOAKYUSHUX MO6d-
pis. ocniosiceno keanighikyrowi 0cobrueocmi He3aKOHHOL mopeieii nameom, ix Cnie8IOHOUEHHS
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3 HAABHUMU CKIAAOHUKAMU 3104UHIE, nepedbayenux Kooexcom Ykpainu npo aominicmpamueui npa-
6ONOPYIUIEHHSL.

AKYeHmoBaro yeazy Ha NUMAaHHi NPUMsCHEeHHs 00 AOMIHICIMPAMUHOT 8I0N0GIOAILHOCMI 34 HE3AKOHHY
mopeisnio nanusom. Ocobnusa ysaza npuoinaemvcs HeOOMKAM 00 €EKMUBHO20 ACNEeKNY HU3KU NPABONO-
pyuters (cm. cm. 160, 161, 164 Kooexcy Yxpainu npo aominicmpamueHi npagonopyuleHts,).

Taxkum uyuHoM, NiOKpecieHo, wo 20108Hull Hedolik 3acmocyeéanna cm. 160 Kodexcy Ykpainu npo
AOMIHICMPAMUBHI NPABONOPYUEHHSL (NPOOANC «3 PYK» Y MICYSAX, He 6CIAHOBNIEHUX Olia Yiel memu) —
ye HegiONOBIOHICMb 11020 06 EKMUBHOSO ACNEKMY 3a2aIbHUM OISIM NPABONOPYUWIHUKA, KOU He3AKOHHULL
NPOOANC NALHO20 30IUCHIOEMbCA Y NPUHAYEHe Micye, npome 6e3 HeOOXIOHUX 0036011i6.

Ceoero uepeoro oucnosuyis cm. 161 Kooexcy Vxpainu npo aominicmpamueni npasonopyutenns (nesa-
KOHHe NOCmauanHs abo Kynieia OeH3UHy u iHWOo20 Nanuea ma Macmus) OXonuoc Juule He3aKoHHe
nocmavanHs abo nPuOOaHHs OEH3UHY YUl THUO20 NATUBA U MACIUT, WO HALEHCAMb OePHCAGHUM ADO
SPOMAOCHKUM NIONPUEMCIMEAM, YCIMAHOBAM MaA Opeanizayiam, 6e3 osnax posmpamu. Yepes suujesa-
3HAUEHe NOTOJNCEHHSL KOOEKCY He MOJNCYMb 3ACHOCO8Y8amucs nio yac 0bicy namead, sike HalexiCumy
izuunum ocobam.

Taxoore 2onoerum Hedonixom 3acmocysants cm. 164 Kooekcy Ykpainu npo aominicmpamueni npasono-
PYUieHHs (ROpYueHHs NOPAOKY 20CnO0apcbKoi OIsIbHOCI) N0 YaC HE3AKOHHO20 NPOOAdCY NALbHO2O
€ me, Wo € HeoOXIOHICMb 008eCmiL 3AKOHOMIPHICIb MAKOL OisIbHOCH, Mobmo il 30ilCHenHs. He piouie
MPbOX pasié Ha PiK.

s niomeepooicennst yiei no3uyii agmopu npoananizyean ma nooaiu NPAKmuKy cyoy 3 NOCULAHHIM
Ha €OuHULL 0eporcasHUll peecmp CyO08UX PillieHb.

s supiwienns okpecienux npoonem 3anpononosaro donosumu Kodexe Yxpainu npo aominicmpa-
MUBHI NPABONOPYULEHHSL HOBOK) HOPMOIO, KA nepeddayamume AOMIHICMpamueHy 6i0noGioaIbHICb
3a NOpYUenHs BCMAHOBIEH020 NOPAOKY mopeaieni nameom, — cm. 161-1 Kodexcy Ykpainu npo aomini-
cmpamueni npagonopyutents. Qb eKmugHuULl acnekm yb020 NPAGONOPYULEHHS NOGUHEH OXONTIOBAMNU
Ppazosi 0ii, nog si3ami 3 hakmamu He3AKOHHO20 NPOOANCY NATLHO20 Oe3 HeOOXIOHUX 003601i8 (Hanpu-
K1ao, oucnosuyisi cm. 156 Kooexcy Ykpainu npo aominicmpamuseHi npasonopyuteHts, aka nepedbaiae
BIONOBIOAILHICMb 34 NPOOAMIC THUMUX NIOAKYUZHUX MOBAPIE (ANIKO20MIO Tl MIOMIOHY) 6e3 8I0N0GIOHUX
00360118).

KuirouoBi ciioBa: nanbpHe, aKI[U3HUNA MOAATOK, BIAMOBIIATBHICTh, HE3aKOHHHN MPOJIAX, TOCIIO-
JapCchKa JisUIbHICTb.
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