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LIFE AS DAMAGE: COMPENSATION OF NON-PECUNIARY
DAMAGE FOR STAYING ALIVE (THE INTERPRETATION
OF CIVIL LAW IN THE LIGHT OF THE CONSTITUTION)

This article presents a decision of the German Federal Court of Justice dealing with
the question, whether life can be considered as damage which entitles to claim compensation
of non-pecuniary and pecuniary damage. The question concerns the case of a person, whose
state of health does not permit any communication, this person was kept alive by medical
treatment, even if the person suffered from many diseases and it was evident, that the treat-
ment will only shift the dead ahead. The court referred to the Constitution, dealing with
the question, whether life can be considered in civil law as a damage.

The decision and the background will be presented as well as the two previous decisions
and a comparative description of the legal questions according German and Ukrainian Law.
The purpose of article is to present a decision of the German Federal Court of Justice,
which — as the Court states — deals with an unprecedented issue. Due to the fact, that situa-
tions, which were the background of the Court’s decision have no national limits, it is worth
to present this topic also for a professional public outside Germany.

The article is based on a method of comparative analysis of constitutional and civil law.

The presentation of a Court’s decision and the comparative legal background has logically
only the result of information for further discussion. However, the comparative presentation
shows parallels on the level of the functions of rights and freedoms in a Constitution: they
have the function to protect the individual against the interference of the state. But the rights
and freedoms also create a system of values on the level of constitutional law which has to
be considered in all spheres of national law — also in relations between private persons ruled
by civil law.

Key words: life as damage, wrongful life, right to life, compensation of non-pecuniary
damage, pecuniary damages, liability of doctor, medical treatment contract.
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1. Introduction

This article deals with the decision of the German Federal
Court of Justice on a claim based on civil law. The interesting
aspect of this decision is the fact, that the court used
arguments from Constitutional law as the core arguments for
the decision. The decision will be presented, and the aspects
of the Constitution using the Ukrainian Constitution will
be explained. The justification for this approach is seen in
the common character of the regulations of the German
and the Ukrainian Constitutions and the method, how
a Constitution has to be applied.

2. The background

In April 2019, the highest Federal Court of Justice on
civil and criminal law, the Bundesgerichtshof, had decided
on a claim for compensation of non-pecuniary and pecuniary
damages, which concerned the treatment of a medical doctor
(Federal Court of Justice, 2019). The core question was,
whether a patient of a doctor receives damages, when he
stays alive because of this medical doctor’s treatment, even
if it is evident, that the patient’s life will definitely end soon.

This case can be compared with the case on unsuccessful
abortions, when the question was raised, whether the child
or the child with permanent health problems is a damage for
the parents.

In spite of fact that compensation is a topic related to
civil (private) law, these cases demonstrate the important
role of a Constitution while applying civil law. Because life
is in all modern Constitutions the most important value,
a human being can dispose with; for example, the Ukrainian
Constitution states in article 3, that the human being with
the attributes life, health, honor and dignity is the highest
value in the society, in article 27 the right to life and health
is guaranteed; furthermore, according to article 27 part
1, 2™ sentence, the State has the obligation to protect life
(Verkhovna Rada of Ukraine, 1996). If the Constitution
states, that life is the highest value, it is consequent to make
the assumption, that this qualification has to be respected also
on the level of law beyond the Constitution, article 8 part
2 Constitution of Ukraine. This effect shall be presented
with the example of the decision of the German civil court,
because this court’s arguments could also have formulated
a civil court of Ukraine, see beyond IV. 2.

The plaintiff claims monetary compensation for non-
pecuniary (non-material) damage due to improper life support
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through artificial nutrition and material (pecuniary) damage in the form of treatment
and care expenses from the defendant (doctor) for the period from 2010 to 2011.

The previous court instances are District Court of Munich (LG Miinchen) and Higher
Regional Court of Munich (OLG Miinchen).

The case was initiated by the son of the patient, because he qualifies the treatment by
the medical doctor as useless efforts to keep his father alive as it was from the professional
point of view definitely clear that the father will die soon.

The father, born in 1929, was increasingly dement and lived under the surveillance
of a custodian (a lawyer), who decided all questions. In 2006 the father was treated in
a hospital; during most of 2007 he was treated at home. Since 2008 the situation became
worse, no communication with the father was possible. From beginning of 2010 till
October 2011 the father suffered from fever, pneumonia and other painful problems. In
October, the father was brought again to the hospital, further treatment concerned again
pneumonia and on the 19" the father went away.

The son, who inherited the right for compensation claims qualifies the father’s
treatment since 2010 as useless pain and a cruel life, which has to be qualified under
the civil code as a damage. Furthermore, the father’s custodian (a lawyer) has not
been informed properly by the medical doctor; thus he could not make the appropriate
decisions.

The LG Miinchen dismissed the case as unfounded (District Court Munich I, 2017).
The OLG Miinchen (Oberlandesgericht Miinchen) as the previous instance had awarded
a compensation of non-pecuniary damage in the amount of 40 000 € to the plaintiff
and dismissed the remainder (Higher Regional Court of Munich, 2017).

The analyses of all these decisions allows to make a conclusion that a plaintiff could
be entitled to claim against a defendant for damages under § 280 par. 1 of German Civil
Code (CC) in conjunction with § 1922 and under § 823 par. 1, § 1922 CC in conjunction
with Art. 1 par. 1, 2 par. 1 of Basic Law of the Federal Republic of Germany (German
Bundestag, 1949). Possible claims of a testator versus the defendant have passed to
the plaintiff as a sole heir according to § 1922 German Civil Code. Moreover, between
the testator and the defendant exists an effective treatment contract since 2007.

The claim was rejected in the Munich district court (Landgericht) (District Court
Munich I, 2017). The court didn’t recognize any violation of the contract on medical
treatment, concluded between the medical doctor and the patient, § 611, 280 Civil Code'.

I Section 611 “Typical contractual duties in a service contract”

(1) By means of a service contract, a person who promises service is obliged to perform
the services promised, and the other party is obliged to grant the agreed remuneration.

(2) Services of any type may be the subject matter of service contracts.

Section 280 “Damages for breach of duty”

(1) If the obligor breaches a duty arising from the obligation, the obligee may demand
damages for the damage caused thereby. This does not apply if the obligor is not responsible for
the breach of duty.

(2) Damages for delay in performance may be demanded by the obligee only subject to
the additional requirement of section 286.

(3) Damages in lieu of performance may be demanded by the obligee only subject to the addi-
tional requirements of sections 281, 282 or 283 (German Bundestag, 2002).
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The court also rejected claims based on the violation of law according to § 823 Civil
Code?. The court didn’t make any remarks on the aspects of Constitutional law. However,
the court states, that the general assumption of civil law “assumption of legally conformity
of medical consultation” stands behind the assessment, whether life is “worth to live”
and the basic law on life, because this qualification is an exclusive decision of the concerned
individual. The court refers to the principle, which is part of the motivation of § 1901a
Civil Code®: “In case, that it is impossible to evaluate the patient’s will, even using all
available sources, concerning the continuation or termination of the medical treatment,
the supreme value of life requests a decision based on the supremacy of life”. The court
didn’t see any violation of the doctor’s duty according § 1901a and 1901b*. The claim was
refused and the plaintiff requested a review by the higher regional court.

Incontrary to the district court (Landgericht), the higher regional court (Oberlandesgericht)
decided in favor of the plaintiff (Higher Regional Court of Munich, 2017). The court states

2 Section 823 “Liability in damages”

(1) A person who, intentionally or negligently, unlawfully injures the life, body, health, free-
dom, property or another right of another person is liable to make compensation to the other party
for the damage arising from this.

(2) The same duty is held by a person who commits a breach of a statute that is intended to
protect another person. If, according to the contents of the statute, it may also be breached without
fault, then liability to compensation only exists in the case of fault (German Bundestag, 2002).

3 Section 1901a “Living will”

(1) If a person of full age who is able to consent has determined in writing, for the event of his
becoming unable to consent, whether he consents to or prohibits specific tests of his state of health,
treatment or medical interventions not yet directly immanent at the time of determination (living
will), the custodian must examine whether these determinations correspond to the current living
and treatment situation. If this is the case, the custodian must see to it that the will of the person
under custodianship is done. A living will may be revoked at any time without a specific form.

(2) If there is no living will, or if the determinations of a living will do not correspond to
the current life and treatment situation, the custodian must determine the wishes with regard to
treatment or the presumed will of the person under custodianship, and decide on this basis whether
he consents to or prohibits a medical treatment pursuant to subsection (1). The presumed will must
be ascertained on the basis of concrete indications. Consideration must be given, in particular,
to previous oral or written statements, ethical or religious convictions and other personal values
of the person under custodianship.

(3) Subsections (1) and (2) apply regardless of the nature and stage of any illness of the person
under custodianship.

(4) No one may be obliged to establish a living will. The conclusion of a contract may not be
made contingent on the establishment or submission of a living will.

(5) Subsections (1) to (3) apply to authorized representatives with the necessary modifications
(German Bundestag, 2002).

4 Section 1901b see above footnote 5; Section 1901b “Discussion to ascertain the patient’s will”

(1) The physician in attendance must examine which medical treatment is indicated with
regard to the patient’s overall condition and prognosis. He and the custodian must discuss this
measure, considering the patient’s will as a basis for the decision to be taken pursuant to section
1901a.

(2) When ascertaining the patient’s will pursuant to section 1901a (1) or the wishes with
regard to treatment or the presumed will pursuant to section 1901a (2), close relatives and other
persons enjoying the confidence of the person under custodianship should be afforded the oppor-
tunity to make a statement insofar as this is possible without any considerable delay.

(3) Subsections (1) and (2) apply to authorized representatives with the necessary modifica-
tions (German Bundestag, 2002).
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in the heading of its decision, that “The applying of artificial methods of providing nutrition
for a patient, who is affected by serious and irreversible damages in the cerebral section
and thus is unable to take nutrition without help, has to be considered as an artificial,
un-natural interference in the natural process of human life, which includes the death”.

The court refers to the principle “in dubio pro vitae” (in doubtful situations
life prevails), which rules the treatment of persons, totally unable to articulate
and to react. But the court also states, that this principle stands behind the obligation
of the medical doctor in charge to inform the custodian (a lawyer) and relatives about
the real situation and circumstances. In this case, the medical doctor did not perform
his duty according to § 1901b Civil Code (German Bundestag, 2002); because this
information would have shown the picture, that the further medical treatment will
only continue the painful life and will not change the fact that the patient will die
soon. Therefore, the continuation of this very life has to be qualified as a damage
according to section 249 Civil Code’. The court underlines that this question has
not been raised in domestic jurisdiction until now. The assessment as a damage is
not a statement on the value of life; because this very situation is characterized by
the unnatural interference in life; and life includes the fact of death. Such life is in
comparison with an ended life a damage, because the artificial nutrition is an illegal
interference with the effect, that the patient had to continue his painful life. Therefore,
the medical doctor was obliged to pay compensation.

The medical doctor requested a review of this decision by the Federal Court of Justice.

3. Civil Law regulations according to the German Civil Code

It is supposed to be differentiated between non-pecuniary damage in connection
to life support (§ 253 par. 2 Civil Code®) and pecuniary damage concerning treatment
and care costs in this period.

Non-pecuniary damages are the most controversial issue. The reason for that
are difficulties in establishing that such damage exists as well as in an assessment
of the amount of it. In Germany compensation of non-pecuniary damage is restricted by
law. Money may be demanded in compensation for any damage that is not pecuniary loss
only in the cases stipulated by law.

In German law non-pecuniary damages are called “Immaterieller Schadensersatz” (non-
material damage) or “Schmerzensgeld” (compensation for pain and suffering). § 253 Civil

5 Section 249 “Nature and extent of damages”

(1) A person who is liable in damages must restore the position that would exist if the circum-
stance obliging him to pay damages had not occurred.

(2) Where damages are payable for injury to a person or damage to a thing, the obligee may
demand the required monetary amount in lieu of restoration. When a thing is damaged, the mone-
tary amount required under sentence 1 only includes value-added tax if and to the extent that it is
actually incurred (German Bundestag, 2002).

¢ Section 253 “Intangible damage”

(1) Money may be demanded in compensation for any damage that is not pecuniary loss only
in the cases stipulated by law.

(2) If damages are to be paid for an injury to body, health, freedom or sexual self-determina-
tion, reasonable compensation in money may also be demanded for any damage that is not pecu-
niary loss (German Bundestag, 2002).
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Code refrained from including the term “Schmerzensgeld” in the norm; nevertheless, this term
become widely established in German law (Miinchener Kommentar. .., 2019: § 253 Rn. 4).

There is lack of notion of non-pecuniary damage in German Civil Code. The Civil
Code does not contain a definition of non-pecuniary damage. Non-pecuniary damage is
such damage, which is not material ones (Brox, Walker, 2010: 576). This definition is
quiet narrow.

According to § 253 par. 1 Civil Code non-pecuniary damages covers those damages which
are not pecuniary damages. It means loss of physical and emotional well-being (Brox, Walker,
2010: 576). It covers, for example, pain and suffering, pains, injured feelings (Magnus, 2003:
5) as well as fears, grief, and restriction of the feel of life (Brox, Walker, 2010).

§ 253 par. 2 Civil Code states that non-pecuniary damage may be compensated
in case of an “injury to body, health, freedom or sexual self-determination” (German
Bundestag, 2002).

Itis necessary to notice that earlier almost the same provisions contained in § 847 Civil
Code older version. The former § 847 Civil Code was located in chapter dealing with
tort law. It means that non-pecuniary damage concerned only tort law liability (delict).
The old § 847 Civil Code has been abolished and replaced by a new provision of general
application (new § 253 par. 2 Civil Code) (Magnus, 2003). The transfer of this provision
has significantly increased its range of application. The new § 253 par. 2 Civil Code is
located in the general part of the Law of Obligations. Thus, they are generally applicable
irrespective whether liability is based on tort, contract, or strict liability (Magnus, 2003:
5-6; Looschelders, 2013: 517; Medicus, 2005: 245; Miinchener Kommentar..., 2019:
§ 253 Rn. 2). That means that the plaintiff had grounds to claim non-pecuniary damage.

According to prevailing opinions in German civil law, non-pecuniary damages have
two functions: On the one hand, it should compensate loss of well-being; on the other
hand, it should carry out function of satisfaction (Brox, Walker, 2010). In addition,
“Schmerzensgeld” is partially assigned the task to prevent intervention in legally protected
rights referred to in § 253 par. 2 Civil Code (Miinchener Kommentar..., 2019). In this
case, the focus is on compensation of non-pecuniary damage, so that a preventive effect
of the compensation is at most a desirable side effect (Miinchener Kommentar..., 2019).

The right to compensation for immaterial damage arises with that for compensation
obligating event. Therefore, it is transferred to the heirs (legal successor) by law, without
of any declaration of will. The right to claim passes to the heirs, even if the deceased
injured person has previously neither submitted a claim nor expressed the will to do so
(Miinchener Kommentar..., 2019).

The higher regional court — OLG Miinchen stated that a claim for compensation of non-
pecuniary damage is as opposed to a claim for monetary compensation for violation
of the right of personality, after the abolition of § 847 par. 1 sentence 2 Civil Code older
version is also heritable without limitation (Higher Regional Court of Munich, 2017).

The main issue is an assessment of an amount of compensation. The difficulties exist
because it is actually impossible to calculate a money equivalent of pain, suffering,
stress, disasters etc.

The plaintiff claims compensation for non-pecuniary damage and measures it in
an amount of at least 100 000 €. He grounded above mentioned amount on reasons that
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in connection with artificial nutrition via PEG (percutaneous endoscopic gastrostomy)
tube for 22 months there was continued bodily harm to his farther. As a result, the farther
had to cope with “continuing illness” as well as with related to it “pain and suffering”
(District Court Munich I, 2017).

The higher regional court — OLG Miinchen considered the non-pecuniary damage
compensation as justified. By measuring the amount of non-pecuniary damage, it should
be considered that “bedridden” patient has had to endure “enormous health impairments
over a period of approximately 21 months until death”. Thus, higher regional court —
OLG Miinchen awarded non-pecuniary damage compensation in the amount of 40 000 €
(Higher Regional Court of Munich, 2017).

The Federal Court of Justice in his judgement of 02.04.2019 emphasizes that
not every damage could be recognized by legal order. With regard to Art. 1 par. 1, 2
par. 1 of the Basic Law this would not be the case with continued survival as
a result of artificial nutrition: “Human life is the highest ranked legally protected right
and absolutely worth preserving. Any third party is entitled to judge the value of it.
Therefore, it is not possible to consider the life as damage. Even if it is about to live with
suffering” (Federal Court of Justice, 2019).

Consequently, a claim for non-pecuniary damage cannot be derived from the survival
of a patient made possible by life-sustaining measures (Federal Court of Justice, 2019).

4. The Federal Court of Justice’s decision — extracts

“<...> Because no immaterial damage can be identified (253 par. 2 Civil Code’).

a) For the assessment of a damage it is necessary to compare the existing situation
with the — hypothetical — situation, if the damaging event would not have taken place.
A possible disadvantage, which is the result of this comparison is a damage only in
the case, that the legal system acknowledges this as a damage <...>.

b) This acknowledgement is missing in this case. Here stands on the one side
the prolongation of a life, affected with illness, through medical treatment, on the other
side stands the — hypothetical — situation characterized with the ending of the medical
treatment, that means the death. The life of a human being is the highest value in the legal
system and thus has to be pertained. Nobody has the right to assess a life. Therefore, it is
not permitted, to qualify a life, even if this life affected with serious illness, as a damage,
(art. 1 chap. 1, art. 2 chap. 2 sentence 1 Basic Law of the Federal Republic of Germany?®).

7 Section 253 “Intangible damage”
...
(2) If damages are to be paid for an injury to body, health, freedom or sexual self-determina-
tion, reasonable compensation in money may also be demanded for any damage that is not pecu-
niary loss (German Bundestag, 2002).

8 Article 1 “Human dignity — Human rights — Legally binding force of basic rights”

(1) Human dignity shall be inviolable. To respect and protect it shall be the duty of all state
authority.

Article 2 “Personal freedoms”

1) Every person shall have the right to free development of his personality insofar as he does
not violate the rights of others or offend against the constitutional order or the moral law.

(2) Every person shall have the right to life and physical integrity. Freedom of the person shall
be inviolable. These rights may be interfered with only pursuant to a law (German Bundestag,
1949).
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aa) In the so called “rubella case”, where the medical doctor in charge did not see
the pregnant woman’s infection with rubella which led to the decision not the perform
an (legal) abortion with the consequence, that the child was born with serious defects,
the (Court’s) senate refused to accept the child’s right to compensation. It is impossible
to assess on a general level, whether life with serious disablement (wrongful life) is
a damage in comparison with not-living or whether it is still the better situation. A legally
binding assessment on the value and purpose of another person’s life is not permitted for
good reasons. A human being has to bear his/her life as it is designed by nature.

According to the judgment of the 2™ Senate of the Federal Constitutional Court from
May 28" 1993 (failed abortion), the Constitution (article 1 par. 1 Basic Law of the Federal
Republic Germany) imposes a verdict to qualify the existence of a child as a source
of damage (Federal Constitutional Court, 1993: 296). All branches of power are obliged
to respect every human being because it exists. The Senate underlined in his reaction
on this fact, that according to his assessment, it is forbidden to qualify the existence
of a child as a damage.

bb) The higher regional Court of appeal was right, refusing to apply all considerations
of the judgment of the Senate on the “rubella case” on the current procedure. The
difference is as follows: In the former case, the issue was, that a life, affected with pain
was not prohibited by an abortion, but in the current case the issue is the continuation
of a painful life which has not been ended by a stop of medical treatment. These two
cases are different especially in the very aspect, that a human has the right to decide
autonomously about the question on medical treatment as well on stopping treatment
which supports the continuation of life; such right is not adherent to a nasciturus. But
this distinction has not the logical consequence, that the continued painful life has to be
qualified as a damage.

(1) Today, the process of dying shows a growing dependence of medical innovations
and is not any longer exclusively the result of fate — but the result of men’s influence.
From the Constitutional verdict, to consider a human being as an object but as the subject
of medical treatment, follows the conclusion that a patient has during all phases of his/her
life the right to decide sovereignly whether he/she wants to undergo medical treatment.
<...> Therefore, also after to development of the situation to the state, when a personal
will cannot be expressed any longer, the earlier voiced will or assumed will of the patient
is relevant for the decision, whether medical treatment for the continuation of life shall
be continued or stopped. Shows the will the direction to stop treatment and to allow to
die, a right on refusal and protection against further treatment is established. In such
situation, the obligation of the state to protect life according to article 2 par. 2 Basic
Law of the Federal Republic of Germany’ has to step behind the right of a sovereign
decision of the patient, even if there would have been a chance of successful treatment
and perspective for life under further treatment.

° Article 2 “Personal freedoms”

...

(2) Every person shall have the right to life and physical integrity. Freedom of the person shall
be inviolable. These rights may be interfered with only pursuant to a law (German Bundestag,
1949).
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(2) But in any case the continuation of life and the further pain cannot be qualified as
a damage in the current case. Even, if the patient considers his/her life as not worth to
live, the overall rule of the Constitution forbids all branches of state’s powers, including
the judiciary, to make such a judgment on the life of the patient with the conclusion,
such life is a damage. Even, if the will of the patient is realized and such his/her life
terminated, still rules the above mentioned Constitutional verdict to qualify such life as
damage, if this life is not terminated. In any case, it is beyond of human insight, if a life,
affected with pain is a disadvantage in comparison to a terminated life.

The illness, which affects the life, which continues due to the medical treatment cannot
be isolated from the life and considered as a damage, because it cannot be separated from
life — as it is the case in the sphere of the maintenance obligations of parents towards
children” (Federal Court of Justice, 2019).

5. The qualification according to Ukrainian Law

5.1. The dimension of Constitutional law

This case concerned the (inherited) right to request compensation of a patient against
the medical doctor, that means it is a question, based purely on civil law. But the civil
court referred to the Constitution when qualifying the damage: is life a damage? In this
case, the question was not the patient’s protection through the right of life and health,
the issue was the application of a value, stated by the Constitution. This value used
the court for the answer, whether life is a damage.

This leads to the question, how such value is established and via which legal
mechanism he is applied for the qualification of an issue of civil law. As already stated,
this topic shall be described on the background of the Constitution of Ukraine, because
the relevant aspects of constitutional law can be applied in Ukrainian constitutional law
in the same way as in German constitutional law.

The Constitution of Ukraine has a general chapter and the second chapter containing
the rights and freedoms. These rights and freedoms have the function, to provide a space
of freedom for the citizens and people. That means they have the function to protect
and to defend against the state.

In the second chapter also can be found rights, which — in whatever way — oblige
the state, to do something for his citizens and people living within its borders, for
example, to provide school-education. These rights and freedoms have the function, to
enable citizens and people to participate within the society or to receive support, which —
at the end — enables also to participate in the common life in an adequate manner. Finally,
there are rights and freedoms, which guaranty the possibility to participate in the state’s
and municipality’s organization, for example, article 38 and the right to vote.

All these rights and freedoms have in common, that they are efficient in the relations
between state and people and citizens.

These rights and freedoms fulfil another additional function: they form an objective
system of values. The rights and freedoms form the perception, how the citizens and people
shall live and shall be able to live on Ukrainian territory. To complete this system, it is
necessary to include article 3, where the Constitution expressively contains the word
“value”. This system of values exists separate from the special rights and freedoms in
the second chapter, it is a system of values on the level of the law of the Constitution.
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That means, this system is law of the Constitution and thus must be applied and respected
according to articles 8 par. 2, 6 par. 2, and 19 par. 2 of the Constitution, the values share
all effects of articles 8 par. 2, 6 par. 2, and 19 par. 2 (Constitutional Court of Ukraine,
2018). In other words, laws must be applied in the light of this system of values.

The mechanism of the application is clear: it is Constitutional law, which binds all
branches of power; the courts is one of the branches. In case, that a court applies law, it
must respect and apply this system of values. Therefore, a civil court may not qualify
the fact, that a human must live as damage as regulated in civil laws.

If a person considers his/her life as a damage or an unbearable burden, then it is
the person’s right to make this qualification and if the person draws consequences he/she
is in most of western countries protected by the person’s basic freedom.

5.2. Civil law

The main issue to be considered is non-pecuniary damage compensation.

Article 23 part 1 of the Civil Code of Ukraine contains a general principle allowing
compensation of non-pecuniary damage in any case of violation of rights (Verkhovna
Rada of Ukraine, 2003). According to art. 23 part 2 of the Civil Code of Ukraine non-
pecuniary damage covers inter alia physical pain and suffering caused by health injury as
well as mental suffering caused by wrongful action. The conditions for the compensation
of non-pecuniary damage are prescribed in details in art. 1167-1168 etc.

It is evident that the legal systems of both countries recognize the possibility to
compensate non-pecuniary damage. However, Ukrainian law differs from German law
with respect to range of application of non-pecuniary damage. Non-pecuniary damage
under German could be compensated in cases limited by law, whereas under Ukrainian
law in any case of violation of rights.

It could be assumed that, hypothetically, the plaintiff could be awarded non-
pecuniary damage. The amount of damage would be considerably lower. Furthermore,
the probability of such lawsuits in Ukraine is quite low.

In light of these circumstances, the following arguments shall be proposed for
the further considerations on such claims for compensation:

— it is difficult to image such lawsuits in Ukraine, because of both culture and legal
differences; but the circumstances and the understanding of the rights of persons in
medical treatment may change;

— comparative analysis of damage compensation according to both national civil
laws requires a separate research;

— the issue of inheritance law is considerably different. An heir cannot inherit a right
to claim compensation of non-pecuniary damage. The heir succeeds the right to non-
pecuniary damage only in case when compensation was awarded by court to the testator
inter vivos (prior the death of testator) (art. 1230 of Civil Code of Ukraine). That means,
according to Ukrainian law the right exists only, if a court has stated this right; not from
the moment, when the damage occurred;

— in any way, the different regulation of inheritance law makes it impossible, to
raise such claim under Ukrainian law. Civil Code of Ukraine require that a court decided
on the existing of such a right; that mean, the possibilities in Ukrainian civil law are
much narrower.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/3-26-2019 149



KOMEHTAPI 10 3AKOHOJABCTBA

6. Conclusions

The comparative presentation on Constitutional law shows parallels on the level
of the functions of rights and freedoms in a Constitution: they have the function to protect
the individual against the interference of the State. But the rights and freedoms also create
a system of values on the level of constitutional law which has to be considered in all spheres
of national law — also in relations between private persons ruled by civil law. These functions
are a traditional element of German Constitutional law and of Ukrainian Constitutional law
according to the recent jurisdiction of the Constitutional Court of Ukraine.

A different picture shows the comparison of both civil law systems: The German civil
law is more open for non-pecuniary and pecuniary damage compensation claims due
to a differentiated understanding of the role and rights of an individual, which realizes
the understanding of human dignity according to art. 1 of the Basic Law of Germany.
The Ukrainian civil law provides on the one side a wider scope of non-pecuniary damage
compensation, on the other side, the possibility to realize inherited rights is less wide as
under German Civil law.

Taking into consideration the development of such rights and claims under German
civil law, the picture shows a growing sensibility towards these questions; such
development is therefore a logically development under Ukrainian civil law, as it is
under the influence of Ukrainian Constitutional law.
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Y cmammi ananizyemocs piwenns Dedepanvrioco eepxosHozo cydy Dedepamusnoi Pecnyoniku
Himveyuuna, sike cmocyemvcsi nUmMants npo me, 4 MOJICe HCUMML PO3IAOAMUCS SIK WIKOOd, WO
odaec npago Ha KoMnexcayilo Mopanbhoi ma mamepiansnoi wikoou. Cnpasa cmocyemucsi 0coou, sKa
3a cmanom 300p08’sl He MO21A CRIIKY8amMUCs, a Omaice, BUCTO8UMI CE010 8OO OO0 NOOANLUIO2O
arcummsi. Ocobi 3a OONOMO200 MEOUUHO20 JIKY8AHHSL OYI10 NPOOOBHCEHO HCUMMISL, HE3BANCAIOUU HA
me, wo 6KA3aHA 0coba OYa 6aNHCKOXGOPOI0, A JIKYEAHHS Juule HA NeGHUll YaC GIOKIA0AN0 HEMUHYYY
cmepmb. Cy0, GUPIULYIOUU NUMAHHS BPO Me, Yl MOJICe ICUMMIA PO3TAOAMUCS SIK UIKOOA 8 YUBLTLHOMY
npasi, 36epHyscs 00 Hopm Koncmumyyii @edepamusnoi Pecnybniku Hiveuuuna.

Cmamms micmume ananiz piwents @edepanvro2o eepxoerozo cydy Dedepamusnoi Pecnyonixu
Hivmeuuuna, piwiennss cyoi@ NonepeoHix IHCMAaHyill, a MAKONC NOPIGHALHO-NPABOSI ACNeKmu
HIMeYbKo20 ma YKpaiHcbKo20 npaeq.

Mema cmammi — npesenmyeamu piwienss @edepanvhoco 6epxoero2o cyoy Pedepamuenoi Pecnybnixu
Himeuuuna, sike, 3a 8USHAUEHHAM CAMO20 CY0Y, € be3npeyeoenmHum. Y 36 3Ky 3 mum, wjo cumyayis, Ha
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niocmasi s1Koi 610 NHOOAHO NO308, He MAE HAYIOHATLHUX MEXC, 6APMO NPEOCMABUIMI YO MeMY MAKOHC
Ha po32ns10 npoghecitinoi nyouixu 3a mexcamu Hivewuunu.

OcHogHUM MemOoOoM, 3aCHOCOBAHUM Y PO32TAOYBAHI cIammi, € Memoo NOPIBHATLHO2O AHATI3Y
KOHCMUMYYIiHO20 ma YUBLIbHO20 NPAsa.

Jlociuno, wo pe3ymomamom npeocmasnents piuenHs cyoy ma NOPIBHANLHUX NPAGOUX NIOCMAg
€ ingopmayin ona nooamvuux Ouckycit. Heseadicarouu na ye, nopieHAIbHULL AHAN3 NOKA3YE
napanepHicms pieHs QyHKyionyeans npas i c60600 y Koncmumyyii Hivewuunu. Bapmo 3asnavumu,
wo npasa i c60000U MAKOIHC CIMBOPIOIOMb CUCHEMY YIHHOCMEN HA PIGHI KOHCMUMYYILHO20 npasd,
AKA NOBUHHA Opamucs 0o yeazu 8 Ycix cepax HAYIOHATLHO20 NPAasa, 30KpeMa Ul y GIOHOCUHAX MIdiC
NPUBAMHUMU 0COOAMU, WO Pe2VTIIOIOMbCS YUBLTLHUM NPABOM.

K11040Bi cJI0Ba: )XUTTS K [IKO/IA, TPABO HA YKUTTS, KOMIICHCAITisI MOPATBHOI KO, MaTepiaibHa
IIIKO/TH, BiJITIOBIAaJIbHICT JIIKApiB, JIOTOBip HA HAJJAHHS MEIUYHHX TTOCIIYT.
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