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PROTECTION OF ECONOMIC COMPETITION:
AN OVERVIEW OF THE LATEST LEGISLATIVE NOVELTIES

Purpose. The article is dedicated to the analysis of the main changes introduced by the Law
of Ukraine “On Amendments to Some Laws of Ukraine ensuring the principles of procedural
Justice and increasing the efficiency of proceedings in cases of violations of the legislation on
the protection of economic competition”.

Methods. Law of Ukraine “On Amendments to Some Laws of Ukraine ensuring the prin-
ciples of procedural justice and increasing the efficiency of proceedings in cases of viola-
tions of the legislation on the protection of economic competition” proposes the implemen-
tation of several novelties. Among them are: the restriction for the Antimonopoly Committee
of Ukraine by certain time limits for considering cases; possibility of extension of the term
for consideration of cases by decision of the Committee’s State Commissioner or head
of a territorial office; renewal of deadlines for consideration of cases where the respondent is
replaced or a co-respondent is involved; provision for the consequences of missing the dead-
lines for considering cases and also the mechanism of consultations during the consideration
of a case, which may be appointed either on the initiative of the Antimonopoly Committee
of Ukraine or on the motion of interested persons.

Results. The abovementioned amendments will influence the existing system of economic
competition protection in a serious way. Among the changes are:

— the fine for delayed payment of a fine imposed by the Antimonopoly Committees of Ukraine
decision on violation of the legislation on the protection of economic competition is cancelled;
— the member of the Antimonopoly Committee of Ukraine who conducted or organized an inves-
tigation is deprived of the right to vote in the process of decision-making in the respective case;
— the procedure for holding hearings is defined;

— recusals and self-recusals are envisaged for the Antimonopoly Committee of Ukraine officers;
— the grounds for acquiring the third-party status in a case are changed;

— the rights of persons involved in the case are specified and expanded.

An important remark of the Law of Ukraine “On Amendments to Some Laws of Ukraine
ensuring the principles of procedural justice and increasing the efficiency of proceedings in
cases of violations of the legislation on the protection of economic competition” is that a per-
son that is exempted from liability or whose fine is reduced shall still be liable for damage
caused by the violation to other persons.

Conclusions. As a result, Law of Ukraine “On Amendments to Some Laws of Ukraine ensur-
ing the principles of procedural justice and increasing the efficiency of proceedings in cases
of violations of the legislation on the protection of economic competition” is expected to
become an important step forward in increasing the effectiveness of investigations into viola-
tions of the legislation on the protection of economic competition. It can also be regarded as
the next step to harmonize Ukrainian legislation with the European Union acquis.

Key words: competition, novelties, Antimonopoly Committee of Ukraine, case review, penal-
ties, protection of economic competition.
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1. Introduction

On 7 February 2019, the Parliament adopted the Law
of Ukraine “On Amendments to Some Laws of Ukraine
ensuring the principles of procedural justice and increasing
the efficiency of proceedings in cases of violations of the leg-
islation on the protection of economic competition” (hereinaf-
ter — the Law) to amend the Laws of Ukraine “On Protection
of Economic Competition” and “On the Antimonopoly Com-
mittee of Ukraine”.

The final version of the Law has not been published yet (as
of imprimatur date — S. Sh., O. B.). The Law will come into
effect 3 months after its promulgation (except for the settlement
procedure provisions). The changes introduced by the Law are
intended to improve the proceedings in cases of competition
violation. This can be regarded as the next step to harmonize
Ukrainian legislation with the European Union acquis.

In this article, we will analyse the main changes that will
soon take place in the Ukrainian legislation on the protection
of economic competition.

2. Timing

Under the amended Law of Ukraine “On Protection of Eco-
nomic Competition” the Antimonopoly Committee of Ukraine
(hereinafter — AMCU) will be restricted by certain time lim-
its for considering cases, which will be figured from the date
of the order on commencement of proceedings till the date
of decision-making:

— general term (2 years) — for all violations other than
those subject to the special term mentioned below;

— special term (5 years) — for cases of horizontal anti-com-
petitive concerted actions (among competitors);

— special term (1 year) — for cases of violations under
the Law of Ukraine “On Protection from Unfair Competition”
as well as for cases on breach of provisions of founding doc-
uments approved by the AMCU for companies established by
merger and for mergers without obtaining the respective clear-
ance from the AMCU;

— special term (6 months) — for cases instituted upon
non-compliance with the AMCU’s decision; non-provi-
sion or provision of incomplete or unreliable information to
the AMCU; creating obstacles for the AMCU’s officers.

The mentioned terms will be applied to cases instituted by
the AMCU’s offices after the entry into force of the Law.

The Law provides for the possibility to extend the term for
consideration of cases by decision of the Committee’s State
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Commissioner or head of a territorial office, however, not more than by 6 months, pro-
vided that the following grounds exist: there is a need for obtaining information that was
not provided when requested by the Antimonopoly Committee; in case of a hearing; to
ensure that the persons involved in the case have enough time to provide their comments
on the findings set forth in the Submission with the preliminary findings.

Also, the Law provides for renewal of deadlines for consideration of cases where
the respondent is replaced or a co-respondent is involved. It is established that
the deadlines for consideration of cases do not include the time for receipt of case-re-
lated information requested from the respondent by the Antimonopoly Committee
of Ukraine as well as the time of suspension of proceedings on the Committee’s ini-
tiative for the period of expert examination ordered by the Committee, until the con-
sideration of another related case is completed by the court or until a state authority
decides an issue related thereto.

In our opinion, the above rules allow the AMCU to drag out cases. The use of the set
of opportunities provided by the Law for extending the term may lead to substantial
delays in the actual term provided to the Committee by the Law.

For comparison, we studied the actual timing for the AMCU to handle cases
depending on their category. According to the new Law, the deadline for considering
an abuse of monopoly case will be 2 years (without taking into account the deadlines
for demanding evidence, stay of proceedings etc.). The actual period currently ranges
from 4 to 25 months, making up 1 year and 3 months on average. Anti-competitive
concerted actions are considered within 1 to 3 months (bid-rigging) to 6 years (cases in
the pharmaceutical market), the average period for investigating cases in this category
being 2 years, which is much less than the 5-year term established by the Law. Cases of
mergers without obtaining the necessary clearance, for which the Law establishes
an annual period, actually last from 2 to 18 months, i. e. 9 months on average. Unfair
competition should also be investigated within 1 year, while actual investigations into
such cases last from 4 months to 6.5 years, which makes 2.5 years on average. Cases, for
which a 6-month period is currently established, are actually investigated within 6 months
(non-submission of information), 7 months (incomplete submission of information or
unreliable information), or 9 months (creating obstacles for the AMCU’s officers).

Apart from that, the Law provides for the consequences of missing the deadlines
for considering cases. If the AMCU has not passed a decision within the deadlines
set by the Law, the case shall be closed due to failure to prove the violation. In view
of the above, the question arises as to the respondent’s further actions if the AMCU
misses the deadline for considering its case. In our opinion, the respondent should apply
the following algorithm to prompt the AMCU to close the case:

— step 1 —ask the AMCU in writing about the reasons for missing the deadline;

— step 2 — unless the AMCU provides a proper justification to the effect that
the deadline has not been missed, it is necessary to submit objections to the AMCU’s
actions with a request to close the proceedings;

— step 3 — if the AMCU does not comply with the respondent’s request, a claim
should be filed with the administrative court for recognizing the Committee’s inaction as
unlawful and obliging it to close the case due to failure to prove the violation.
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The problematic point of implementing this mechanism is that the respondent has
the right to familiarize itself with the case file only after a submission with preliminary
findings is made. Therefore, if the question arises regarding the AMCU’s having missed
the deadline for considering a case, it will be difficult for the respondent to justify such
omission due to the lack of information on the circumstances determining the exten-
sion of time limits in a particular case. We believe that the source of such data may be
the respondent’s exercising the right to ask questions and have them reasonably answered
by the Committee, as provided by the new Law.

The problem of further action will also arise before the respondent, if the AMCU
makes a decision with omission of the deadline set by the Law. One of the possible algo-
rithms of acting in this case may be to appeal the illegal actions of the Antimonopoly
Committee to the administrative court with the simultaneous commitment of the Anti-
monopoly Committee to act (to review the decision, to close the case). Another option is
to appeal the AMCU’s decision to the commercial court to invalidated it in connection
with a violation of procedural law rules, which has resulted in a wrong decision. The
second option is more risky, as it may be difficult to prove to the court that the causal link
exists and that the decision is wrong.

3. Institute of consultations

One of the novelties under the Law is the stipulated mechanism of consultations
during the consideration of a case, which may be appointed either on the AMCU’s
initiative or on the motion of interested persons. At the same time, the legislation does
not specify the persons who may have the status of interested ones. It can be assumed
that the consultations may initiated by the persons involved in the case (according to
the changes introduced by the Law, such persons include the respondent, the applicant,
and a third party) and other interested persons (hypothetical, they may include the par-
ticipants (shareholders) of persons involved in the case as well as the respondent’s
officials or officers who allegedly have participated in the violation and are participants
in related criminal proceedings, as well as law enforcement (state) authorities investi-
gating related cases).

The purpose of the consultations may be to discuss the actual, economic and legal
issues pertaining to the suspected violation, its nature as well as the possibility of vol-
untary termination or correction of actions that have or may have signs of violation
of the legislation on the protection of economic competition.

It can be assumed that the consultation mechanism will be predominantly used by
respondents to obtain another platform (apart from hearings) for the AMCU to report
its position on the actual facts of the case, to interpret them from the legal or economic
standpoint, and to converse with the AMCU on the algorithm and the procedure for
the respondent to eliminate the violation.

4. Settlement with the AMCU

A settlement procedure may be initiated in a case on the basis of a respondent’s
statement, which should be filed before the Committee makes its submission with pre-
liminary findings in the case. The settlement procedure is only commenced if the Com-
mittee decides that applying that procedure and granting the corresponding consent to
the respondent’s statement is reasonable.
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At the stage of settlement, the Committee and the respondent conduct negotiations,
upon which a settlement agreement may be signed, which should contain the essen-
tial conditions specified by the Law (in particular, the legal qualification of the viola-
tion, the respondent’s acknowledgment of the violation, the circumstances of the vio-
lation, the amount of the fine). The fine for such a respondent shall be reduced by 20%
of the amount calculated in accordance with the AMCU’s published approaches to
the determination of the amount of fines. Such approaches are currently enshrined in
the AMCU’s Recommendatory Explanations Ne 39-p dated 09.08.2016.

After the agreement is signed by the parties, it is sent to the commercial court, which
approves it, if it contains all the essential conditions stipulated by the Law, or refuses to
do so, if the terms of the agreement are contrary to the requirements of the Law, the inter-
ests of the State or society, violate the rights and interests of the parties or other persons,
or if the respondent is obviously unable to fulfil its obligations.

After the agreement is approved by the court, the Committee makes its decision in
the case according to the terms of the settlement agreement, which cannot be further
appealed to the court by the respondent. The settlement procedure shall be terminated
by the AMCU, if no agreement was reached with the respondent on the essential terms
of the agreement, if the respondent did not send the signed agreement to AMCU, or if
the commercial court has not approved the terms of the agreement.

If the respondent fails to comply with the requirements of the agreement, the AMCU
shall initiate the cancellation of the approval decision and shall review its decision
regarding the respondent. It should be recalled that, in reviewing its decision, the Com-
mittee may change or cancel the decision or adopt a new one.

However, the mentioned novelties regarding the settlement agreement will turn into
“dead” rules, if no relevant changes are introduced to the Commercial Procedural Code next
year, which should stipulate the procedure for the court to approve settlement agreements.

5. Improvement of leniency in cases of anticompetitive concerted actions

An important and progressive novelty of the Law is the clear and improved (com-
pared to similar provisions of the current Law on the Protection of Economic Com-
petition) algorithm for exempting persons from liability under the so-called leni-
ency program, which is successfully applied to fight cartels in the European Union
and the United States.

The law stipulates that a person involved in anticompetitive concerted actions shall
not be brought to liability, if it has previously informed the AMCU of the committed
anticompetitive concerted actions prior to others. Also, a particular list of conditions is
defined, under which a person shall be exempted from liability:

— the statement should be received by the AMCU prior to the commencement
of proceedings in the case and before other participants in the concerted actions file their
statements;

— the applicant did not initiate the concerted actions;

— the person has terminated the violation;

— the person facilitated the investigation as determined by the law.

For other participants of concerted actions, who have voluntarily applied to the AMCU
and provided strong evidence of the violation before they received the submission with

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-25-2019 169



IOPUJIUYHA ITPAKTUKA Y COEPI AJIMIHICTPATUBHOI'O ITPABA 1 ITPOLECY

preliminary findings, the amount of the fine shall be reduced depending on the prece-
dence of providing evidence:

— for the first person — by 50%;

— for the second person — by 30%;

— for other persons — by 20% from the calculated amounts of fines, in accordance
with the AMCU’s published approaches to determining the amounts of fines.

An important remark of the Law is that a person that is exempted from liability or
whose fine is reduced shall still be liable for damage caused by the violation to other
persons. It should be recalled that the Law of Ukraine “On Protection of Economic Com-
petition” stipulates that damage may be recovered in a double amount, if it is caused by
a competition violation.

6. Other important novelties under the Law

— the fine for delayed payment of a fine imposed by the AMCU’s decision on viola-
tion of the legislation on the protection of economic competition is cancelled;

— the AMCU’s member who conducted or organized an investigation is deprived
of the right to vote in the process of decision-making in the respective case;

— the procedure for holding hearings is defined;
recusals and self-recusals are envisaged for the AMCU’s officers;

— the grounds for acquiring the third-party status in a case are changed;
the rights of persons involved in the case are specified and expanded.

We believe that the adopted Law is an important step forward in increasing the effec-
tiveness of investigations into violations of the legislation on the protection of economic
competition. However, Bill Ne 2431 aimed at improving the process of determining
the amount of fines for violations of the legislation on the protection of economic com-
petition was unfortunately not passed into law. In particular, the Bill was supposed to
entitle the court to verify the fines calculated by the AMCU and to oblige the AMCU to
review its decisions regarding them. At present, the protection of rights in court proceed-
ings is not effective enough, since the court has no authority to influence the amounts
of fines, if the latter are found to be not commensurate to the committed violation, in
the absence of grounds for invalidating the AMCU’s decision.

7. Conclusions

As a result, Law of Ukraine “On Amendments to Some Laws of Ukraine ensuring
the principles of procedural justice and increasing the efficiency of proceedings in cases
of violations of the legislation on the protection of economic competition” is expected to
become an important step forward in increasing the effectiveness of investigations into vio-
lations of the legislation on the protection of economic competition. It can also be regarded
as the next step to harmonize Ukrainian legislation with the European Union acquis.
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Mema. Cmammio npuceéaueno aHanizy 0CHO8HUX 3MiH, 6HeceHux 3akonom Ykpainu «Ilpo enecenns
3MiH 00 0eAKUX 3aKOHI8 YKpainu wooo 3abe3neuents npuHyunie npoyecyairbHoi cnpaseoausocmi
ma niosuyents epekmuenocmi nposaoicenb y Cnpasax npo NopyuwenHs 3aKkoHo0ascmea npo
3aXUC eKOHOMIYHOI KOHKYPEHYII».

Memoou. 3axon Yrpainu «IIpo eHecennsi 3min 00 OesKUX 3aKOHI8 VKpainu wodo 3abesneuentst
NPUHYUNIE NPOYECYATbHOT CpaBedusoCcmi ma ni0GUWeHHs eqheKmUGHOCI NPOBAOJICEHb ) CNPABAX
Npo NOPYUIEHHST 3aKOHOOABCMBA NPO 3AXUCH eKOHOMIYHOI KOHKYpeHYil» NpONoHye peanizyeanu
Oekinbka Hogen: obmedcumu OislbHiCMb  AHMUMOHONONbHO20 KoMimemy YKpainu neeHumu
cmpokamu 0ia po32nady Cnpag; HAO0Amu MONCIUBICINb NPOOOBHCEHHS CIMPOKY O/ po32Nady CHpae
30 pilenHAM 0epHCcasHo20 YnosHosaxcenoco Komimemy abo 2onosu mepumopiansno2o 8i00inenHs,
HAOAmMu MONCIUBICIb NOHOBLEHHS. MePMiIHI6 po32isdy Cnpas, 0e 8i00yeacmvcs 3amina 8i0nosioaya
abo 3anyyenHs Cniggionosioaua; 66ecmu NOKAPAHHA 34 NOPYWIEHHS. MePMIHI@ po32isidy cnpas, a
MAKONC MEXAHIZM KOHCYIbMayitl nio 4ac posensady cnpasu, siKi Mojicyms oymu npusHaveri abo 3a
iHiyiamueor AHMUMOHONONBLHOZ0 Komimenty YKpainu, abo 3a KIONOMAHHAM 3aYiKagieHux ocio.
Pezynomamu. Buwjezeadani sminu ceptiosHo naunyms Ha HAAGHY CUCTNEMY 3AXUCTMY eKOHOMIYHOT
KOHKYpeHyii, 30Kpema:

— CKACo8YEMbCAUMPAa 3a NPOCMPOYEHHS RAAENCY, HAKAAOeHUl piuleHHAM AHMUMOHONONLHO20
Komimeny Yxpainu npo nopyuients 3akOH00a8Cmea npo 3axucm eKOHOMIYHOI KOHKYpeHYii;

— uneH AHMUMOHONONbHO20 KoMimemy YKpainu, Axuil npoeoous abo op2arizyeas po3ciioyeanHs,
no36asNAEMbCS NPABA 20110CY Y NPOYeci NPUIHAMMS piuleHb Y 6I0N0GIOHIL cnpasi,

— GU3HAYEHO NOPAOOK NPOBEOCHHS CIYXAHDb,

— 0218 npayieHuKie AHMUMOHONONLHO2O KoMimenmy YKpainu nepedbaueri camosiogoou;

— 3MIHIOIOMbCS NIOCMAsU OJis HABYMms cmamycy mpemvoi 0coou y chpagi;

— GUBHAYEHI Ul po3wuUpeHi npasa ocio, sxi bepyms yuacmos y cnpasi.

Baoicnusum 3aysasicennam 3axony Vrpainu «llpo eHecemHs 3miH 00 Oesaxux 3akonie Ykpainu
w000 3abe3neueHHs NPUHYUNIE NPoYecyanbHoi cnpaseorusocmi ma nioguyeHHs egheKmusHoCmi
npoeaoddIcets y Cnpasax npo NOPYueHHs 3akoH00A8CMEad NPO 3aXUCH eKOHOMIUYHOT KOHKYpeHYiiy €
me, wo ocoba, sAKa 368iNbHeHa 8i0 8I0N0GIOANLHOCII AOO cyMy wWmpaghy AKoi 6Y10 3MeHUEeHO, 6ce
uie nece 8I0ONOGIOANLHICMb 3G 30UMOK, 3aN00IAHULL IHUUUM 0COOAM.

Bucnosku. 'V pezymomami nepeobauaemocs, wjo 3axon Vipainu «IIpo énecenms 3min 00 OesKux
3aKOHI6 YKpainu wo0o 3abe3nevuenHs NPUHYUNIE npoyecyaibHoi CHpaseotuéocni ma nioBUUEeHHs.
eghekmusHOCMi NPOBAOIICEHL Y CHPABAX NPO NOPYWEHHS 3aKOHO0A8CMEA NPO 3aXUCT eKOHOMIUHOT
KOHKYPeHYiiy cmane GadlciusuM KpoKOM HA WIAXY 00 NIOBUUJEHHS eeKmUHOCmI po3CcnioyéaHb
nopyuieHb 3aK0H00a6Cmea Npo 3axXucin eKOHOMIUHOI KOHKypenyii. Bin makooic mMooice po3ansaoamucs s
HACMYNHULL KPOK a0anmayii YKpaiHcbKo2o 3aKoHo0ascmea 0o 3akonooascmea €eponeticbkozo Coiosy.

Ku1104oBi cjioBa: KOHKypEHIlis, HOBEJIa 3aKOHO/IABCTBA, AHTHMMOHOIOJILHUI KOMITET YKpaiHH,
PO3IVIAL CIIPaBH, TOKAPAHHS, 3aXUCT €KOHOMIUHOI KOHKYPEHII].

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-25-2019 171



