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VIIK 349.4: 342.52 (477)

MEXAHI3M POSMEXYBAHHA NIABIAOMYOCTI
3EMEJIbHUX CNOPIB MIXX rOCNMOAAPCbKUMU
TA ADMIHICTPATUBHUMU CYOAMU

3apupaka Harans
lOpiieHa,

KaHAnAaT PUANYHNX
HayK, AOLeHT
kagenpwv agmiHicTpa-
TUBHOIO npasa
opUANYHOro
pakynbTetTy
Kuniscbkoro Haujio-
HaJIbHOro yHisepcu-
TeTy imeHi Tapaca
LleByeHka

BapikoBa AHHa
AHnaroniiBHa,

marictp 1 poky Ha-
BYaHHS IOPUANYHOIO
¢pakynbrety
KuniBcbkoro Haujio-
HaJIbHOro yHiBepcu-
TeTy imeHri Tapaca
LlleByeHka

Cmammio npucesiyeno 6U3HAYEHHIO Kpumepiie po3medicy-
6anHs Ni0gidomMocmi 3emenvHux cnopis. Poskpumo cknadosi
6i0n06ioH020 mexarnizmy. Chomynbosano nponosuyii uoo0o
6HECeHHs 3MIH 00 3aKOHOOA8CMEd YKpainu.

KurouoBi cioBa: 3eMenbHUI criip, MiJBiI0YICTh, aJMiHi-
CTpaTHBHA OPUCAUKILIS, TOCIIOAAPChKA FOPUCHUKIIIS, FOPUC-
JIUKITiS 3araJIbHUX CYHIB.

3a0e3reueHHs paBa Ha HAJICKHUHN CyTOBHI 3aXHUCT 3
OISy Ha PO3BUTOK CYCITIJILCTBA Ta HAYKH 3yMOBITIOE aK-
TyaJbHICTh JOCIIJDKCHHST MEXaHI3My BHU3HAYCHHS IT1/IBi-
JIOMOCTI 3eMeNbHUX cropiB. Ll npobiema HaOyna akTy-
AIBHOCTI Yepes Te, 0 3aKOHOJABEIh HEe BIH3HAYAE TiTKO,
SKUI caMe Cy/l IOBUHEH BHPIIIyBaTH TaKi KOHQIIKTH.

Y KOHTEKCTI I[OTO JOCIIIKCHHS 3eMEIBHIMH CIIO-
paMn BBa)XKaTUMEMO TaKi HEBPETYNbOBAaHI KOHQIIIKTH,
10 BUHHUKAIOTH 13 3€METbHUX BITHOCHH 3 TPUBOIY BH-
HUKHEHHS, peastizaliii, 3MiHU Y1 IPUNUHEHHS 3eMEeTbHUX
MpaB, iX OXOPOHH (3aXUCTY) Yy 3B’SI3KYy 3 MOPYIICHHSIM
MPaB 1 3aKOHHMX 1HTEPECiB (UM X BU3HAHHAM) Cy0 €KTIB
TaKUX IPaBOBIIHOCHH.

IlutaHHs TiABIIOMYOCTI CHOPIB-KOH(UIIKTIB  PO3-
KpUTO B HAyKOBOMY JIOPOOKY TaKHX JOCIIJIHHUKIB, 5K
10. binoycos, A. byrtupcekuii, O. Binnuk, K. 'aparara,
I. Lmies, JI. Konnmpareea, C. Kyspmenko, P. KyiiGina,
I. JIykau, M. Craxypcekuii, O. Uepsskosa, M. Uepine-
wsk, I. Hlynaeko, H. ok Ta iHmmx. [Ipobiemu Bu3HA-
YEHHS MiJ{BIIOMYOCTI 3eMENbHUX CIIOPIB 1 NUISAXH 1X BU-
pimienHs BusHauwiu P. Kyii6ima, A. MipolniHHYCHKO,
A. Orpenuyk, M. Craxypcbkuii, M. Crpyus, . Illes-
YEeHKO Ta 1HIIII.

MeToro J0CTiPKeHHS € BU3HAUYE€HHS CYyTHOCTI Mexa-
HI3MY PO3MEXKYBaHHS ITiJ{BIIOMYOCTI 3E€MEJIbHUX CII0-
piB. BimoBigHO 710 3a3HAYE€HOT METH B JTOCIIKEHHI BH-
PINIYIOTHCS TaKi OCHOBHI 3aBJIaHHS: BU3HAUUTH KPUTEPIl

148

AnminicTparuBHe npaso i npouec. — Ne 1(7). —2014.



3ATAJIBHA YACTUHA AJJMIHICTPATUBHOI'O ITPOLHECY

PO3MEKYBAaHHS  IIABIIOMOCTI TaKUX
KOH(DITIKTIB 1 CKIQJ0BI BiAMOBIAHOTO
MeXaHi3My, C(OPMYITIOBATH TIPOITO3HIIIT
010 BHECEHHS 3MiH JI0 YUHHOTO 3aKO-
HOIABCTBA YKpaiHU.

MeTOonoNOTiYHOI0 ~ OCHOBOIO  PO-
00TH € 3aranpHOQLIOCO(MCHKI, 3araib-
HOHAyKOBI Ta OKPEMOHAyKOBI METOIN
Mi3HaHHSA. 3a JIOIOMOIOI0 TepMEHEB-
TUYHOTO Ta (HOPMAIBLHO-IOPUINIHOTO
METO[IB PO3IIIAETHCS CYTHICTh MeXa-
HI3My BHM3HA4YCHHS TIiJIBIIOMYOCTI 3e-
MenpHEX cropiB. Crienudika peanizamii
[OTO MEXaHI3My PO3IIISIIAETHCS Ta CUC-
TEMaTH3Y€ETHCS 32 JOTIOMOTOFO JIOTIYHUX
1 TEOPETHMYHHMX 3araJlbHOHAYKOBHX Me-
TOMIB, CHUCTEMHO-CTPYKTYpHOTO, (op-
MaJIbHO-FOPUAMYHOTO Ta MOPIBHSIBHO-
MIPaBOBOTO OKPEMOHAYKOBUX METOJIIB.

3BakalouM Ha HasBHI KOJi3ilHI MO-
MEHTH Y BHM3HAYCHHI FOPUCIUKIIT BiJ-
MOBIIHUX CYJiB MIOAO0 THUTAHHS -
BiJOMYOCTI, CJiJ] ypaxoBYBaTH TakKi
BiIMEXYBaJIbHI KpuTepil: 1) cy0’ exTHHI
aCIIeKT (CKJIAJ] YYaCHHUKIB KOHKPETHOTO
CY[IOBOTO MPOBAPKCHHS), 2) OHTOJIO-
TiYHI XapaKTePUCTHKH, ITOB’3aHi 3 CyT-
HICTIO 3eMEJIbHOTO CIIOPY; 3) JIeTalbHUH
KpHUTEepill (BITHOCHHY, BPETYIbOBaHI aK-
TaMU 3aKOHOJIaBCTBA; BU3HAUCHHS B 3a-
KOHI HOpPMHM, LIO0 HOpsAMO mepeadavae
BHpILICHHS KOHQIIIKTY BiIHOBITHAM Cy-
JIOM, 1 BIJICYTHICTh HOPMH, IO TPSMO
nependadaia O BUPILMICHHS TaKOTO KOH-
GIikTy CymoM IHINOI FOPHCIMKIIII);
4) TPUUYNHHO-HACTIIKOBUI KpHUTEpiit
(HasBHICTH CIIOpY PO TIPaBO, IIO CIi-
JIy€ 3 BIJTOBITHUX BiJTHOCHUH).

30kpema, 3a miaxomaom M. Bracenka,
nepeBary Mae 3MICTOBHHM TPHUHITUIL:
TOOTO OULTBIN 3araibHa HOpPMA, IIPHIA-
HSTA Ti3HIIIE, HE CKACOBYE il MPUITHSA-
Toi paHille crenianbHoi HopMu. Takuit

X1 TOSCHIOETHCS THM, III0 3aKOHO-
JABEIlb BUXOIWTH i3 METH 30epeIKCHHS
cTabiTbHOCTI CUCTEMH TpaBa, 3 HeoO-
XIJIHOCTI CTaOUTLHO PETyJIOBaTH CyC-
niapHiI BigHocuuH [1, ¢. 93]. BogHouac
A. Komnomiit, B. Komnreituukos, C. JIucen-
koB [2, c. 197-198], He akueHTyIOuUH
yBard Ha CITiBBITHOIIICHHI MTPABUJI BUPI-
IICHHS IPAaBOBUX KOJi3iH, BiIAIOTh I1e-
peBary TEeMITIOpaIbHOMY TIPHHITHITY HaJl
3MiCTOBHMM (iHIIMMHU CIIOBaMH, 3Mic-
TOBHUH TPUHIUT HE 3ragyeThCsl HUMU
B3araji). Y IOPUIMYHOMY CIIOBHUKY-
noBigaHUKy 3a pen. 0. Illemmryuenka
1996 poky 3aKpimieHo MpiOpUTET TEM-
MIOPaJILHOTO MPUHIIKITY Tepen 3MiCTOB-
HuM [3, c. 287]. Tlo3uuis momo mepe-
Baru TEMIIOPANBEHOTO MPUHINIY HaJ
3MICTOBHMM BHCBITIICHA I y 3apyOixHil
MpaBoBIH JiTepatypi [4, c. 41].
JliaMeTpanbHO MPOTHIICKHI MO3HUILT
IOJI0 FOPHCIMKIIII CYTOBHX OPTaHiB 3a
3eMENBHIMU CHOPAMHU 3aKPIilJICHO Ha
piBHI CymoBOi TpakThUKW. Tak, celsH-
ceke (pepmepcrbke) rocnonapcTBo «De-
Miia» 3BEpHYIOCS IO TOCIIOIapCHKOTO
Cyy 3 HO30BOM IIOO BHU3HAHHS IPO-
TUIPABHAM 1 CKaCyBaHHS PIIICHHS TO-
noBu I’ sTuxarcekoi paliloHHOT epKaB-
HOi ajmiHicTparii J[HinponerpoBchkoi
o0nacTi Mpo BiMOBY B 3aTBEPAXKCHHI
MPOCKTY 3eMIICYCTPOIO IIOAO BilIBeE-
JICHHST 3eMEJIbHOI AUISTHKA Ta HalaHHS
il B KOpHUCTyBaHHS Ha YMOBaX OpCHIH.
CTopoHa Mo3uBava TaKoX MPOCHIIA CY[
3000B’s13aTH BIIIOBIAHY pailoHHY aep-
JKaBHY aJIMIHICTpAIlil0 3aTBEPIUTH HPO-
eKT 13 3eMJICYCTPOIO IIOAO BiIBEICHHS
3€MENIBHOI JISTHKH 3 3eMEJb JIepiKaB-
HOro 3amacy Ha Ttepuropii CaiBchkoi
cinbebkoi Pasy Ta HagatH 11 B KOPUCTY-
BaHHS Ha yMOBax opeHmu. Cyx ycTaHo-
BUB, III0 OCKapKyBamucsi Aii cy0’ekra
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BJIQJIHUX TOBHOB&)XEHb, & MPUIUCAMH
locomapceKoro mporecyasbHOTO KO-
nexcy Ykpainu (mami — I['TIKY) He me-
pendaueHo MpaBo IO3UBAYa 3BEPTATHCS
3 BU3HAUEHUMH HUM MMO30BHUMHU BHMO-
raMd IO TOCIONAPCHKUX CYIiB, TOMY
32 TakMX OOCTAaBUH CHIp HE MiJUIArae
BUDIIICHHIO B TOCIHONAPCBKUX Cydax
VYkpainu. Kepytounch ct. 12, u. 1 m. 1
cT. 62, ct. 86 I'TIKY, ct1. 17 Konexkcy an-
MIHICTPaTHBHOTO CYIOYMHCTBA YKpa-
ian (nani — KACY), T'ocrionapchkuii ey
JlainponerpoBchkoi obnacTi 3a cmpa-
Boro Ne 28/5005/17477/2011 Bin 26
rpynast 2011 p. yxBanuB y HpUHHSTTI
[1030BHOI 3asBU BIIMOBUTH [5].
Bonzouac yIpaBIiHHA Maii-
HOM MicTa Y>KTOpOJACHKOI  MiCBKOT
paaud 3BEpHYJOCA JIO TOCHOJapCHKOTO
cyny 3akaprarchbkoi oOJIacTi y cIpaBi
Ne 5008/6/2012 Bixg 8 motoro 2012 p.
3 TI030BOM JI0 YKTOPOJICHKOI MiChKOT
paau, 1o TOB «Maiinan-Yxropon» mnpo
BU3HAHHS HEIPABOMIPHUM Ta CKacy-
BaHHS PIIMICHHS Y>KIOPOACHKOI MiCHKOT
pamy Ipo IMOTOMKCHHS MICIST PO3TaIy-
BaHHA Uil Oy/IiBHHUIITBA TOPTiBENBHO-
PO3BaKaJTBHOTO KOMIUICKCY, a TaKOX
PO HAJAHHS Ta MPUBATU3AIIIO 3eMENb-
HUX TUITHOK, BU3HAHHS HEHIUCHUM 10-
TOBOPY OPCHIM 3EMENBHOI AiISTHKH.
[Ipu anami3i nmpaBoBOT MPUPOAH Ta Xa-
paxTepy IIbOro KOH(IIKTY CyJ BUXOAUB
13 ToJtoXkeHb CT. cT. 13, 14 KoncTurymii
Vkpainu, ct. ct. 177, 181, 324, . 30
[{uBigpHOTO KONCKCY YKpaiHu, cT. 148
locnionapcekoro kozekcy YKpaiHu, Ha
miacraBl SKUX 3€MIIIO Ta 3€MEJIbHI [i-
JISTHKU BIZIHECEHO NI0 00 €KTIB IHMBiJb-
HUX IIpaB, a epkKaBa Ta TEPUTOPIaTbHI
rpoMaJ 4epe3 CBOI OpraHM BCTyIa-
I0Th y 3eMEJbHI BIJHOCHHH, peaisy-
I0YM [MBIJIbHI Ta 1HII MpaBa BIACHUKIB

3eMENIbHUX JIISIHOK Y MPUBATHOIPABO-
BUX BigHOCWHax. Cyn BKa3aB Ha ITiJBi-
JIOMUICTb IIbOTO CIIOPY TOCHOAAPCHKOMY
CyIly, OCKUTbKH Yy BKa3aHHX BHIIE TIpa-
BOBIIHOCHHAX OpPraHaMH MiCIIEBOTO Ca-
MOBPSITyBaHHS peai3ylOThCsl TOBHOBA-
JKEHHS BIIACHHKIB 3€MJIi, @ TAKOXK CKJIA]
CTOPIH y TPOIIECi BiNOBIA€E BUMOTaM
ct. 1 I'TIKY [6].

InsixoM  BUpINICHHS  BiJIOBIJ-
HOI cuTyanii MOXe BBaXKaTHCS HaKJa-
JICHHSI TOPU30HTIB PO3YMIHHS KOHKpET-
HOT1 0coOu (0co0w, IO MOJIAE TT030B JI0
Cylly, Ta CYIIi, IO MPHHAMAaE PilICHHS
PO MiABIIOMYICTh 3€MEIBHOIO CIIOPY)
Ha TOPH30HTH PO3YMIHHS JOKTPHUHAIb-
HOT'O Ta MPaBO3aCTOCOBYOrO HAIPSIMKIB
13 BUKOPHCTaHHSIM JOPOOKY TepMEHERB-
TUKU B MIPaBI.

YpaxoByrouH MO 3eMEIIbHUX BiJI-
HOCHH Ha MyONivHi Ta NPUBATHI, CIIOPU
B TaKHX BIJJHOCHHAX MOXYTh OyTH SK
MyOJIiYHONIPAaBOBUMH, TaK 1 MPHUBATHO-
npaBoBumMHu [7, c. 154].

Y KOKHOMY BHINAJIKYy [JsI BH3HA-
YCHHS XapakTepy CIIPHHUX BIIHOCUH
MOTPIOHO 3aCTOCOBYBATH MOJIOXKEHHS
MPOIECYATbHUX KOJCKCIB TPO  IijBi-
JIOMUICTh (TEOPETUUHHUM pPiBEHb JOCIHi-
JOKCHHS), a TMOTIM 3/I1MCHIOBATH MOHI-
TOPHHT CYI0BOI MPAKTUKH (EMITIpHUHHIH
piBeHb qocipkerHs). [Tics mporo e
3IIACHIOBATH MOBTOPHHIA BiJIXia Ha Te-
OpETHYHHUI piBEHh BU3HAYCHHS ITiJIBi-
JIOMYOCTi (ITPOBE/ICHHS JIOTIYHUX MHC-
JICHHEBHUX OIepalii 1oao oOpaHHs
HEOOX1THUX KpUTEpiiB, 30KpeMa 3a xa-
pakTepoM 3eMENIbHUX CIOpiB: MyOmid-
HOIIPAaBOBMM (HAIpUKIa[g, TpH 0e3-
OIJIATHIA  MpUBaTH3aIlli  3eMEJIbHUX
JUISTHOK IpoMaJiTHaMu) 1 IPUBAaTHOIIPA-
BOBUM (HANPHKIIAJ, TPU MPHBATH3ALIT
3eMeJIbHOT AUISHKH IIJISIXOM 11 IPOJaxy
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Ha KOHKYPEHTHHX 3acajiax), i B mojalb-
[IOMY 3HOBY 3BEpPTATHCS IO EMITipHUY-
HOro piBH#A (Oe3mocepeqHs mojava Io-
30BY JIO CYIIY).

@DaKTUYHO CBOTOJHI B CYO €KTiB
TOCTIONAPCHKUX BITHOCHH 3’ SIBHJIACS
MOXJIUBICTE BHOOpY Cyay Ui BHDi-
meHHs koHQmKTy. e moB’s3aH0 3 TuM,
IO BXE Micis HaOpaHHS YMHHOCTI pi-
menHs Koncrturymiiinoro Cymy VYkpa-
fau (mam — KCVY) Big 1 kBiTHs 2010 p.
Ne 10-pn/2010 [8] (cy0’exkTHUI KpuTe-
piif — copu, MOB’s13aHi 3 OCKapKEHHIM
pillieHs, ik i Oe3misuTbHOCTI Cy0’€KTa
BJIJIHUX TIOBHOBA)XCHB) MO3HUILisI Bepxo-
BHOTO Cyny Ykpainu (nani — BCY) Oyna
BHKJIaJIeHa B IMMOCTAHOBI KOJIETii CYIIiB
CymoBoi Tanatd 3 aJMiHICTPaTHBHUX
cnpaB BCVY Bix 27 ksitus 2010 p. cro-
COBHO KPHTEPIiB BU3HAYCHHS ITi/[BIJIOM-
YOCTi 3eMeNIbHUX CIIOPiB.

OueBuIHO, MO MOXKE OyTH TPUHHSI-
TUM 0 PO3IISAY TOCTIONAPCHKUM CYI0M
3BEpHEHHsI Cy0’€KTa TOCIIOJapIOBaHHS
y cmopi 3 OpraHoM MiCIIEBOTO CaMoO-
BpSIyBaHHS 3 ypaxyBaHHSIM OHTOIO-
TYHOTO KPHUTEPil0 (TMPHBATHONPABOBOI
cyTHOCTI KOH}iKTY). IIpn npomy roc-
MOAApChKUit cya Oyae KepyBaTHCs IO-
JO)KEHHSMH IIOCTaHOBH IUIEHYMy Bu-
IIIOTO TOCHOAAPCHKOTO CyAy YKpaiHH BiJ
17 tpaBus 2011 p. Ne 6 «IIpo nesiki mu-
TaHHsI IPAKTHKH PO3LIISAY CIIPaB Y CIIO-
pax, OI0 BHHUKAIOTh i3 3eMEIbHUX Bil-
HOCHHY. 3 IHIIOTO OOKY, IPH 3BEpPHEHH]
cy0’ekTa JI0 aIMIHICTPATHBHOTO CYIY
TOI 3000B’s3aHUIl Oyne NMPUHHATH TIO-
30B JIO PO3IVISIY HA IMiJCTaBl PilIEHHS
KCYV Big 1 xBitas 2010 p. [9].

At po3B’si3aHHS HEBPETYJIBOBAHUX
ACTICKTIiB PO3MEXKYBaHHS Ii/IBIIOMYOCTI
3eMENIbHHUX CIOPIB MOMUIEHO MIPOBECTH
KIacu(ikaiio MiJBIAOMYOCTI TaKUX

KOH(QIIIKTIB 3a KpPHUTEPiEM XapakTepy
OCTaHHIX:

1. Tocnomapchka HOPUCAMKINS —
OCIIOPIOBAHHS IIpaBa BIACHOCTI (KO-
PUCTYBaHHs)  3EMEIbHUMH  JIJISH-
KaMu; OOMEKCHHSI Ta OOTSDKCHHS TIpaB
Ha 3eMJII0; TIPaBO HA 3€MEJIbHY YacCTKy
(mait); mpaBoBe PETYIIOBaHHS IUIATH 32
3eMJTI0; E€KOJIOTIYHE CTUMYIIOBaHHS pa-
[IIOHAJIFHOTO BUKOPUCTAHHS 3EMelb
(mineru; KoMIleHcarii 3MEHIIeHHS J0-
XOIy BHACIIJIOK THMYacoBOI KOHCEp-
BaIlii 3eMellb); BHUKOPHUCTAHHS 3EMelb
3a IIIOBAM IPH3HAYCHHAM (y MeKax
CT. 66 3eMeIbHOTO KOJIeKCY YKpaiHH).

2. AIMiHICTpaTUBHA FOPHCIUKIIS —
MUTaHHA IOPUANYHOT BiJMOBIAILHOCTI
3a MOPYIICHHS 3€MEIFHOTO 3aKOHOIAB-
CTBa; HAOYTTS, MepexiA, NPHUIUHEHHS
mpaBa BIACHOCTI (KOPUCTYBaHHS) 3e-
MEIBHUMHU JUTSSHKAMK; YNPaBIiHHA B
ramy3i 3eMeJIbHUX BITHOCHH (YCTaHOB-
JICHHSI MEX aJIMiHICTPaTUBHO-TEPUTOPI-
ANBHUX YTBOPEHB; PO3IMOALT i TIepepo3-
TIOJI1JT 3€MelTb; MOHITOPHHT, KOHTPOIb 3a
BUKOPUCTAHHSIM, BIITBOPEHHSM Ta 0XO-
POHOIO 3EMelNb; BEACHHS JEPXKaBHOTO
3eMENFHOTO KaJaacTpy); BUAUICHHS KO-
IITiB OIO/PKETYy Ha BiTHOBJICHHS IOTip-
IIEHOTO CTaHy 3eMellb; IpaBOBe 3a0e3-
TIEUYEHHS] OXOPOHHU 3eMejlb (3aXHUCT Bij
HECTIPUATIINBUX TPUPOTHHUX 1 TEXHO-
TCHHUX MPOLECIB; KOHCEpBalis Cilb-
CBKOTOCITOAPCHKUX YTiMb).

Ha nincrasl BUKIIageHOl BUIE KiIa-
cudikarii Tam, Jie € yrnpaBJIiHChKI QyHK-
mii Ta HaABHUM mNyOnmiyHWA iHTEpec,
KOMIIETCHIII0 IIOJ0 PO3IISIAY  CIO-
piB MaroTh ajaMiHICTpaTHBHI cyau. Y
TOW K€ Yac, KOJM MPUHHATI BIaJHAMHU
Cy0’€KTaMU pIlIeHHs] MAIOTh IPUBATHO-
MPaBOBHH XapaKTep, CTOCYIOThCS ITpaBa
BJIACHOCTI  (KOPHCTYBaHHs) 3€Mellb-
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HOIO AIISTHKOIO, TO TaKi KOH(IIKTH Ma-
I0Th PO3TIBIIATHCS TOCIIOTAPCEKIMH CY-
JTaMH.

®DaKTHYHO KPUTEPiEM TOBHHEH OyTH
myOmiuHMN iHTepec, Ha MiJICTaBi HasB-
HOCTI a00 BIJCYTHOCTI SIKOTO MOYKHA
PO3MEKYBaTH FOPUCIUKIIHHY MiACYA-
HICTh aJMIHICTPAaTUBHHUX 1 TOCHOAAp-
CBKHUX CYHIB.

3a K. ToTbeBUM, ITyOIIIYHICTD TIEpEII-
Oavae 3MiHCHEHHS PI3HUX BUJIIB JisIb-
HOCTI JJISl TOCSITHEHHSI CYCHUIBHUX ITi-
neit. IlyOmiynicTh iHTEpecy oO3Hadae,
10 Horo cy0’eKTOM (HOCIEM) € CYCITiIThb-
CTBO sIK oprasiuHe niie. HaiiGinbiroro
MIPOIO CITUTLHOCTI BOJIOMIIOTH 1HTEPECH
BCHOTO CyCHUIbCTBA (CYCHUIBHI iHTEp-
ecu). Bonu BiiOuBaroTh 6a30Bi MOTpeOH
JFOICH 1 MepeBaskHO 3yMOBIIOIOTHCS He-
0OXIJTHICTIO COIIaIbHOTO PO3BUTKY. I1ix
Yac JIOCHIKeHHS MyOIivyHOro iHTepecy
nepeyciM MOTPIOHO BUXOTUTH 3 TOTO,
IO TOETHAIBHUM MOMEHTOM TYT 3aB-
KM OyAyTh HasBHI, 330BHI J>KHTTEBO
Ba)XIIMBI JJIi BChOTO CYCHIJIBCTBA TIO-
Tpedu [10, c. 114].

OO6c¢sr MOHSTTS MyONTiYHOTO Ha Pi3-
HUX ICTOPUYHHUX eTarax OyB HEOJHaKO-
BUM. Y JIOKJIACUYHHMX HayKax IyOsidHe
TITyMAYIIIOCS SIK 3aralbHIH 1HTepeC, 10
MIMPIINM 3a MPUBATHHUMH, OB’ S3aHUH 13
KOHKpeTHOI ocoboro  (CraponaBHii
Pum). V mepion mozpepHy Huutocs mpo
ICHYBaHHS MyOJIIYHOTO 1HTEpecy B ITy-
OnmiyHOMY mpaBi ab0 B CHCTEMI TpaBa B
nitomy (P. lepunr, K. Heomin). V mo-
CTMOJICpHI Ha TepeHax KpaiH MmocTpa-
JITHCBKOTO  TIPOCTOPY IyOJTIUHUE  1H-
Tepec HacamIiepell OTOTOXHIOEThCS 3
TIepKaBHUM.

3a yaciB Hezanexol Ykpaiau 3 1995 p.
MOHATTSI MyOJIIYHOCTI B CYCIUILCTBI HE
3BYXKYETHCS JIUIIE JI0 JCPIKABHUX 1HTE-

peciB, a TAKOXX OXOIUTIOE CIILIBHI iHTEp-
€CH JIoAel SIK 1HTepecH Pi3HOTO BUAY
TOBAapUCTB, 00’ €HAHb (30KpeMa TepH-
TOpiaJbHUX), IHTEPECH KOJIEKTUBHOI ca-
MOOpraHi3aIli Ta caMOpErymIOBaHHS I
camoympasininns [11, ¢. 32].

Bynyun kputepieM po3MEKyBaHH:I
MIJBIIOMYOCT] 3€MEIIbHUX CIIOPIB MiXk
aJMIHICTPATUBHUMH Ta  TOCHOAAp-
CBKAMH CyJlaMH, IyONTIYHUA 1HTEpec
II0CTa€ K MOTHBAIlIfHE CTAHOBWIIE W
00’€KTHBHE BOJHOBE CTABICHHS IHIH-
BiJla, TPpyNH iHAMBINIB, CYCHJIILCTBA B
nijomy (comianbHUX cy0’€KTiB, sKi Oe-
PYTh y4acTb y pi3HHX CyCHiIbHUX Bif-
HOCHHAX 1 B3aEMOMIIOTH 3 IHIIUMH
ocobam) /10 SIBHII 1 MpEeIMETiB HaBKO-
JINIIHBOI TIMCHOCTI, IO HE 3aieKarb
BiJ BoJi cy0’eKTa (-iB), JDKEPEIIOM SKUX
€ 00’€KTHBHO ICHYIOYI COIliaJbHI IO0-
TpeOHu Ta IUIAXH IX 33J0BOJICHHS, TaK,
mo0 3poOUTH MOXIHBHAM peajbHE BH-
KOPHCTaHHS IPEIMETa.

VY pi3HHX HaykaX, 30KpeMa y Ipa-
BOBIii, MOKHa KiacudikyBaTH Iie IO-
HATTSA Ha BHJU BIAMOBIIHO JIO PI3HUX
mijcTaB. 30kpema 3a ceporo Aii inTep-
€CH TMOAUISIOTh Ha MaTepiaibHi (€KOHO-
Mi4Hi), TOJMITHYHI Ta AyXoBHi. Takuii
MTOJILT MOYKHA 3aCTOCYBATH JO TTOHSTTS
myOnigHOro iHTepecy. MarepianbHi iH-
TEPeCH TIOB’si3aHI 3 BUPOOHHIITBOM,
pO3MOIIJIOM 1 BUKOPUCTAHHSIM Mare-
piadpHUX OJiar, MOJIITHYHI JIekKaTh Y
chepi nepkaBHOI BIAAM, a TYXOBHI
MOB’s13aHI 3 AYXOBHUMH ITIHHOCTSIMH,
MPOAYKTAMH JIYXOBHOTO MHCTEITBA
[12, c. 96]. [lyOniuHwMii iHTEpEC K KPHU-
Tepili pPO3MEKYBAHHS IiJ[BIIOMYOCTI
3eMENIbHUX CIIOPIB MiX aJaMiHicTpa-
TUBHUMH Ta TOCIOIAPCHKUMHU CyIaMU
CTOCYETHCSl TIOJMITHYHHUX 1 Marepiajib-
HUX 1HTEpeciB.
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0. TuxoMupoB BHUIINAB TPH BUIH
myOJIYHOTO THTEpeCy: JAepKaBHUM, CyC-
HiNbHUH 1 TepuTOpianeHui. Y cdepi Bu-
3HAYEHHS IMABIAOMYOCTI 3€MEJIbHUX
CIIOpIB MOKHA BECTH MOBY TPO IOEM-
HaHHS [IUX BHJIIB MyOJIIYHOTO IHTEPECY.

Ho toro x, Ha nmymxy M. Pennen-
Kamriha, myOIiyHe MPaBo CIPSIMOBAHO Ha
BPETYIIOBAaHHS TAKUX BiMHOCHH: 1) 110
BHUHHUKAIOTh MK JePyKaBOIO i OKpeMUMHU
ocobamy; 2) MIONO YCTPOIO JEpiKaBH;
3) 1070 3MiHCHEHHS! TTOBHOBAYKEHb JIep-
JKaBHUMU ycTtaHoBamu [ 13, c. 74].

Tak, cmopaBa  aaMiHICTpaTHBHOI
FOPUCIUKIIIT — IIe MepeJaHuii Ha BHPi-
MICHHS aJMIHICTPaTUBHOTO Cyay My0-
JIYHO-TIPAaBOBUIl cHip, y SIKOMy XodYa
0 OnmHI€O 31 CTOPIH € OpraH BUKOHAB-
40i BJIAaId, OPTraH MICIIEBOIO CaMOBPSI-
IyBaHHS, iXHS ITOCAIOBa 49U CIIyKOOBa
ocoba abo iHImIMHA Cy0’eKT, SIKUH 3mii-
CHIOE BJIQJIHI YIIPaBIIHCHKI (QYHKINT Ha
OCHOBI 3aKOHOIaBCTBA, 30KpEMa Ha BH-
KOHAHHS JCJICTOBAaHUX IIOBHOBa)KCHb.
CrpaBH X, y SIKMX 1O31Bayd 00’ €IHyBaB
BHMOTH MO0 PIllIeHb Cy0’€KTIB BiIaJI-
HUX TIOBHOB&)KEHb 1 JIOTOBIPHUX BiJHO-
CHIH, TOCIIOIaPChKi CYAHW PO3TISIANH 3a
npaBuiamMy, ycraHosiaeHUMH sk TTIKY,
tak 1 KACY. lofo pemrty mo30BHUX
BHMOI, YPaxOBYIOUM BCTAHOBJCHY 4. 3
ct. 21 KACY 3a60opoHy 00’€1HYBaTH B
OJIHE TIPOBAKCHHS KiJIbKa BHMOT, SIKi
HAJIC)KUTh PO3TISIATH B TMOPSAKY Pi3-
HOTO CYJIOYHHCTBA, SIKIIO iHIIIC HEe BCTA-
HOBJICHO 3aKOHOM, 3a3HaueHHH CITIip HE
MIOBHHEH BUPINTYyBaTUCS aIMiHICTPaTHUB-
HUM CYZIOM.

BomHouac 10BONi HEOJHO3HAYHOIO
3aJHMIIaeThes MpakTuka Bumoro crei-
aJTi30BaHOTO CyAy YKpaiHu 3 pO3TIsALY
IUBIJIBHUX 1 KPUMIHATBHUX CHpaB. 30-
Kpema y 1. 7 moctaHoBH [lnenymy Bin

1 6epesnst 2013 p. Ne 3 «IIpo nesiki mu-
TaHHS FOPHUCIUKIII 3aralbHUX CYHIiB Ta
BU3HAUEHHS MiJCYTHOCTI IMBUIBHUX
CIIpaBy 3a3HAUCHO JICTAJTbHUN KPUTEPiil
(ct. 15 1lMBITBHOTO MpPOIECYaTHHOTO
KoJZIeKcy YKpaiHu) 1 cyO’ekTHHU (Xo4a
0 omHi€ero 31 cTOpiH € (izmyHa ocoba)
IUTSL PO3TIISAY 3eMENBHUX CIIOpIB y IT0-
PSAKY IMBUIBHOTO CymouuHcTBa. [lpu-
YOMY OKPECJICHO TaKOK OHTOJOTidHHN
miaxig 3 00MEXyBaIBHOK CHEporo Jii:
HasIBHICTH IIO30BIB PO BH3HAHHS HE-
JifiCHUMM pillleHb OpPraHiB BUKOHABYOI
BJIaIIM, OPTaHIB MICIICBOTO CaMOBPSIITY-
BaHHS PO BHJAHHS J03BOJIy HA BHIO-
TOBJIEHHS (PO3pOOICHHS) IPOCKTY 3eM-
JICyCTPOIO IIOJ0 BiBEICHHS 3EMEJIBHOT
IUITHKY, TIPO HallaHHS 9H [IepeIady 3e-
MENBHOI IUISHKH Yy BIACHICTH 400 KO-
PHCTYBaHHS YU HEBHPIIICHHS IHUX IH-
TaHb, MPUIIUHEHHS TIpaBa BIACHOCTI
9l KOPHUCTYBAaHHS 3eMJICIO, KPIM CITO-
piB, mependaueHNX YaCTHHOIO MEPIIOI0
ct. 16 3akony Ykpainum Bix 17 ymcto-
maga 2009 p. Ne 1559-VI «IIpo Bin-
qy)KEHHS 3EMETbHUX MIITHOK, IHIITUX
00’€KTiB HEPYXOMOT'0 MaiHa, 0 Ha HUX
PO3MIIleH], fKi TepeOyBarTh y TpH-
BaTHIN BIACHOCTI, JJISl CYCHUIBHUX TIO-
TpeO 9u 3 MOTHBIB CYCIUIBHOT HEOOX1I-
HOCTI», IPO IIUBIJIbHY BiAMOBiAaNBHICT
3a MOPYIICHHS 3eMEIFHOTO 3aKOHOIAB-
CTBa, MPO TIOBEPHEHHSI CaMOBUIBHO 3a-
HHATHX 3€MEJIbHUX JIUISHOK [14].

OTxe, 3Ba)KalOuH Ha Te€, 10 OCTAHHE
CJIOBO y BHPIIICHHI BiJIMOBIJIHOI CUTY-
amii 3aJUIIAETBCS 32 3aKOHOMAABIEM,
nportonyeMo Bukiactu cT. 12 I'TIKY Ta
cr. 17 KACY, mo perynowTs nops-
JIOK PO3TIISIAY Ta BUPIMICHHS 36MEITBHUX
CTIOPIB, Y TaKil pefaKIii:

— 1. 6 4. 1 ct. 12 TTIKY: «cnpaBu
y cropax, II0 BHHUKAIOTh 13 3eMellb-
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HHUX BIHOCHH, B SIKUX O€pyTh y4acTh
Cy0’€KTH TOCIOMAPCHKOT  JTisITBHOCTI,
a TaKOXK Ti, B SIKHX OPraHU Jep:KaBHOI
B Ta MICIIEBOTO CaMOBPSTyBaHHS
pealtizyloTh MOBHOBa)KCHHSI BIACHHKA
3eMIIl, 38 BUHATKOM THX, Kl HaJle)KaTh
JIO IUBLIBHOT FOPUCAMKIIII;

—q. 2 cr. 17 KACY ponoBautH 11. 7:
«CTIOpU  TIOMO 3EMEJbHUX BiJHOCHH,
y SKHX Xo4a O OJIHIEIO 31 CTOPIH € Op-
raH BHKOHABYOi BIaJM, OpPraH MicIie-
BOTO CaMOBPSIyBaHHS, IXHS IOCAJ0OBa
91 ciyx00Ba ocoda abo iHImIUH Cy0’exT,
SIKUM 31MCHIOE BIIQJIHI YIPaBIIHCHKI
(yHKIIT Ha OCHOBI 3aKOHOJABCTBA, 30-
KpeMa Ha BHKOHAHHS JICJICTOBAHUX I10-
BHOBa)XEHb, 3a BUHATKOM THX, SIKi HaJje-
JKaTh JI0 IIUBUTBHOT FOPUCTUKIIIT.
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Zadyraka N. Yu., Barikova A A. Defining the differentiation of the land disputes
jurisdiction beetween economic and administrative courts.

Diametrically opposed viewpoints to the jurisdiction of the judicial authorities in land
disputes are fixed at the level of judicial practice. In fact, now the subjects of economic
relations choise a court for resolution of the dispute with regard to the conflict of positions
given in the resolutions of the higher courts Plenums.

In the context of this study, land disputes will consider such unresolved conflicts arising
from land relations on the origin, implementation, change or termination of land rights,
their protection in connection with violation of rights and legitimate interests (or
recognition) of such legal relations.

Despite the collision moments in the definition of the relevant jurisdictions of the courts it
is necessary to consider such distinctive criteria: 1) subjective aspect (the composition of
a particular judicial proceedings participants); 2) ontological characteristics associated
with the essence of a land dispute, 3) legal criterion (relations regulated by legislation;
definition of the provision in the law which provides for the solution of the dispute by the
relevant court and absence of the rules that provide for the resolution of such dispute by
a court of another jurisdiction),; 4) causal criteria (the existence of a dispute on the right
of the respective relations).

The solution of the corresponding situation can be considered in the imposition of the
horizons of a particular person understanding (person filing a lawsuit in court and
the judge who makes the decision on jurisdiction of a land dispute) on the horizons of
understanding of the doctrinal and enforcement areas with the use of the hermeneutics
backlog in the law.

In each case, in order to determine the nature of the disputed relations it is required to
apply the provisions of the procedural codes on jurisdiction (theoretical research level)
and then perform the monitoring of the judicial practice (empirical research level). Afier
that it is necessary to repeat the research of the jurisdiction definition at a theoretical
level (carrying out of logical thinking regarding the election of the necessary criteria, in
particular on the nature of land disputes: public law, for example, free privatization of
land plots by the citizens and private-legal, for example, the privatization of land through
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its sale on a competitive basis) and subsequently re-contact the empirical level (the actual
submission of the claim in court).

1t is appropriate to classify the jurisdiction of land disputes according to the criterion of
the latter:

1. Economic jurisdiction contesting the ownership (use) of land, restrictions and
encumbrances of rights to land, the right to land share; legal regulation of payment for
land; environmental stimulation of rational use of lands (benefits; compensation for the
reduction in income due to temporary preservation of lands); land use for the intended
purpose (in the framework of the paragrapf 66 of the Land code of Ukraine).

2. The administrative jurisdiction — questions of legal liability for violation of land
legislation, acquisition, transfer, termination of the ownership (use) of land plots;
control in the sphere of land relations (determination of the boundaries of administrative
and territorial units; the distribution and redistribution of lands; monitoring the use,
reproduction and protection of lands, maintenance of the state land cadastre); the
allocation of budget funds to restore degraded state of lands, legal support of land
protection (protection from adverse natural and anthropogenic processes; conservation
of agricultural lands).

On the basis of the above classification, where there is a management role and place
of public interest, administrative courts have the competence of dispute resolution. At
the same time, when decisions taken by government entities have public-legal character,
relating to the ownership (use) of a land plot, the disputes shall be considered by economic
courts.

Actually criterion should serve the public interest on the basis of the presence or absence
of which it is possible to differentiate the administrative and economic jurisdiction. The
public interest as a criterion for delimitation of land disputes jurisdiction between the
administrative and economic courts concerns the political and material interests. In this
field it is required to talk about the combination of public and territorial interest.

The public interest arises as a motivation position and objective resolute attitude of the
individual, groups of individuals, society as a whole (social entities engaged in various
public relations and cooperating with other parties) to the phenomena and objects of the
surrounding reality that do not depend on the will of the subject (-s) the source of which
is objectively existing social needs and ways to meet them so as to make possible a real
usage of the object.

Definition of the case of administrative jurisdiction is given as a public legal dispute
transferred on the decision of the administrative court in which at least one party is a
body of executive authority, local authority, official or administrative official or other
entity which carries out management functions on the basis of legislation, including the
execution of delegated powers.

Proposals for ammendments to the legislation of Ukraine are specified in the article.

Key words: land dispute, jurisdiction, the administrative jurisdiction, economic ju-
risdiction, jurisdiction of general courts.
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