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ПОРІВНЯЛЬНЕ АДМІНІСТРАТИВНЕ СУДОЧИНСТВО

The mechanism of judicial review of administrative 
acts has been developed to prevent violations of human 
rights and interests and for executing Convention for the 
Protection of Human Rights and Fundamental Freedoms 
which provides that everyone is entitled to a fair and pub-
lic hearing within a reasonable time by an independent 
and impartial tribunal established by law. Judicial review 
of administrative acts is an essential element of the human 
rights protection system. Development of legitimate, open 
and fair procedures of review in the national system is one 
of the biggest challenges posed before the government.  
At this point, it is very important to investigate all the as-
pects of current procedure to determine advantages as well 
as disadvantages in the effective legislation.

Judicial review of administrative acts is the subject of 
research of many foreign scientists such as R. Seerden, 
E. Fox, I. Ceica, B. Bebre, L. Gjortlere, A. Meuwese,  
Y. Schuurmans, W. J. M.Voermans and others. Among 
domestic researchers who have studied this issue should 
be noted: V. Averianov, I. Hrytsyak, R. Kuibida, I. Ko-
liushko, O. Riabchenko, L. Kyssil, V. Kolpakov. At the 
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same time particular specificity was 
not examined at the appropriate level, 
therefore, this article is highly relevant 
at the current stage of development of 
the legal ways to protect human rights 
and interests. 

The purpose of the article is to out-
line the most important aspects of the 
procedure of judicial review of admin-
istrative acts in Estonia and Latvia, and 
comparing them with each other. Analy-
sis of compliance to the European rec-
ommendation and requirements in terms 
of protecting human rights and interests 
in relation with authority. 

Purpose of the article defines its 
main objectives that are, first of all, to 
determine the concept of an admini- 
strative act in both countries. Se- 
condly, to reveal different approaches 
to legal regulation of the procedure of 
judicial review of administrative acts 
in Estonia and Latvia, and, after all, to 
underline the main aspects of the pro-
cedure that require attention with re-
gard to borrowing European experi-
ence in the regulation of the procedure 
in Ukraine.

By judicial review is meant the ex-
amination and determination by a tribu-
nal of the lawfulness of an administra-
tive act and the adoption of appropriate 
measures, with the exception of review 
by a constitutional court.

The judicial review of administra-
tive acts and measures taken by public 
authorities is aimed at submitting ad-
ministrative authorities to law and pro-
tecting individual rights, in other words 
the rule of law. Moreover, to ensure the 
observance of basic democratic, law-
governed state principles, especially 
human rights, in specific public legal 

relations between the State and a pri-
vate person.

According to Administrative Pro-
cedure Law of Latvia (12 June 2003) 
«an administrative act is a legal in-
strument directed externally, which is 
issued by an institution in an area of 
public law with regard to an individ-
ually indicated person or individually 
indicated persons establishing, alter-
ing, determining or terminating spe-
cific legal relations or determining an 
actual situation» [1].

Another definition is given in Ad-
ministrative Procedure Act of Estonia  
(6 June 2001) where «an administrative 
act is an order, resolution, precept, di-
rective or other legal act which is issued 
by an administrative authority upon per-
formance of administrative functions 
in order to regulate individual cases in 
public law relationships and which is di-
rected at the creation, alteration or extin-
guishment of the rights and obligation of 
persons» [2].

It is important to note, that the first 
definition gives an additional function 
of the administrative act that is determi-
nation. Determination implies the con-
clusion by the rendering of a final de-
cision. After consideration of the facts, 
a determination is generally set forth 
by any type of formal decision maker, 
such as the head of an Administrative 
Agency.

Recommendation Rec (2004)20 of 
the Committee of Ministers to member- 
states of the Council of Europe «On ju-
dicial review of administrative acts» de-
fines that all administrative acts should 
be subject to judicial review. Such re-
view may be direct or by way of excep-
tion. Estonia and Latvia established the 
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following rules in accordance with this 
Recommendation, the tribunal entitled 
to review an administrative acts for any 
of these reasons it is not objectively dis-
cernible who has issued it; it has been is-
sued by an institution that does not have 
jurisdiction to issue the specific admin-
istrative act; the norms of law applied 
are not listed in an administrative act 
which is issued in writing and is unfa-
vourable to the addressee; or it requires 
the addressee to violate the norms of law 
or to perform actions that practically or 
legally are not possible.

In Estonia only a person who finds 
that his or her rights have been violated 
or his or her freedoms have been re-
stricted by an administrative act or mea-
sure has the right to apply to administra-
tive court. That means that an action for 
the establishment of the existence or ab-
sence of a public law relationship or the 
unlawfulness of an administrative act or 
measure may be filed by a person who 
has legitimate interest in the case.

Administrative Procedural Legal 
Capacity of Private Persons in Latvia is 
characterized by that:

1) a natural person having the capac-
ity to act;

2) a private law legal person; and
3) an association of persons, which 

has been recognised as having proce-
dural legal capacity.

Obviously, this rule should be used 
in regard with Section 35 Administra-
tive Procedure Law of Latvia that sets 
the participants in administrative pro-
ceedings may participate in the proceed-
ings with the assistance of or through 
their representatives. The representative 
may be any natural or legal person with 
capacity to act.

As it is seen from the effective leg-
islation, Estonia and Latvia meet the re-
quirements and suggestions set in the 
mentioned Recommendation of the 
Committee of Ministers to member 
states of the Council of Europe: «Judi-
cial review should be available at least 
to natural and legal persons in respect 
of administrative acts that directly affect 
their rights or interests. Member states 
are encouraged to examine whether ac-
cess to judicial review should not also 
be opened to associations or other per-
sons and bodies empowered to protect 
collective or community interests» [3]. 
It is substantiated by the rule of legiti-
mate interest protection.

Although, Estonian and Latvian leg-
islation defines, that administrative act 
should have a statement as to the period 
for review, but the regulation of exact 
period is different.

According to Administrative Pro-
cedure Act of Estonia, the text of the 
administrative act shall indicate on the 
possibility of a review, as well as its 
terms, conditions and place. Lack of in-
formation about review doesn’t affect 
the legal validity of the act, doesn’t af-
fect the terms of its appeal. This period 
is thirty days after the date on which 
the administrative act was made public. 
But at the same time, this rule doesn’t 
infringe human rights, because of the 
possibilities to lack of information be 
served as a basis for the resumption of 
the appeal period.

Latvia solved the problem in an-
other way that is more close to people. 
According to it an administrative act 
may be disputed within a one-month 
period from the day it comes into ef-
fect, but if there’s not set out in an ad-
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ministrative act issued in writing a 
statement as to where and within what 
time period it may be disputed – within 
a one-year period from the day it comes 
into effect.

Regarding to the application form, 
it should be submitted in writing in 
both countries. Administrative Pro-
cedure Law of Latvia established that 
in an application shall be set out: «the 
name of the court to which the applica-
tion is submitted; the given name, sur-
name and place of residence or other 
address where the person is reachable, 
of the applicant, and of his or her repre-
sentative if the application is submitted 
by a representative. If the applicant or 
his or her representative is a legal per-
son, its name, registration number, if 
any, and the legal address shall be in-
dicated; the name and address of the 
institution; the grounds for the appli-
cation and evidence, if it is at the appli-
cant’s disposal; the claim; the amount 
of the claim, if it contains a claim for 
compensation for losses; a list of doc-
uments appended to the application, if 
they have been appended; and the place 
and time of the completion of the appli-
cation» [1].

However, Estonian legislation deter-
mines that the application has to be pre-
sented in writing, using computer or a 
typewriter. The Supreme Court of Esto-
nia also has established that the appli-
cation can also be presented in readable 
handwriting.

An important point about the possi-
bility of bringing proceedings via infor-
mation technologies. In Latvia accor- 
ding to the Electronic Documents Law 
there is a possibility to submit an ap-
plication or any other document elec-

tronically. The court as well may send 
its decision to the participants electro- 
nically. 

Not the same in Estonia, the possi-
bility of bringing proceedings via the 
Internet is provided by procedural laws. 
This happens only when the applicant is 
able to prove his or her identity by spe-
cific certification with Estonian Identi-
fication Card (using digital signature). 
Reading of the digital signature requires 
special technical possibilities, which all 
courts in Estonia possess. Estonian gov-
ernment has set an objective to collect 
and maintain the data concerning judi-
cial proceedings in digital form and to 
implement an e-file system for that pur-
pose. 

And last but not the least, decisions 
regarding disputed administrative acts. 
A higher institution shall re-adjudicate 
the matter on the merits in general or in 
the part to which the objections of the 
submitter are applicable.

A higher institution by its decision 
may:

1) leave the administrative act un-
varied;

2) revoke the administrative act;
3) set aside the administrative act in 

a part thereof;
4) issue a different administrative act 

in terms of its substance; or
5) determine whether an administra-

tive act was legal or illegal.
Considering that Ukraine became 

the 37th member state of the Coun-
cil of Europe on 9 November 1995 our 
legislation in regulation of the proce-
dure of judicial review of administra-
tive acts should also meet the basic Eu-
ropean requirements that are imposed 
to member states. Thus, the project 
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Administrative Procedure Code guar-
antees the right to appeal against deci-
sions, actions or inaction of the admin-
istrative authority in an administrative 
proceeding before the court, and in 
the other, prescribed by law form. The 
Code also regulates in detail the pro-
cedure of reviewing. 

However, Ukrainian legislation in 
this area requires improvement. First 
of all, in the Code should be clearly de-
fined that access to judicial review is 
opened only to person (his/her represen-
tative) who finds that his or her rights 
have been violated or his or her free-
doms have been restricted by an admin-
istrative act or measure, when currently 
exist only list of persons such as citizen 
of Ukraine, foreigner or a stateless per-
son of full age and not recognized by the 
court as incapable and those under that 
age, in cases involving public law rela-
tions in which they are in accordance 
with the legislation can independently 
participate. 

It should be also taken into account 
the possibility of bringing proceed-
ings via information technologies. That 
means the realization of the principle of 
accessibility, where information tech-
nologies are the easiest way to provide 
it. Seen as appropriate borrowing the 
Estonian experience of an e-file system 
for that purpose. 

In general characteristic, it should be 
noted, legal regulation of judicial review 
of administrative acts in Ukraine meets 
all the essential requirements and prin-
ciples of accessible, independent and 
fair protection of violated rights and re-
stricted freedoms of a person.

To conclude, although some aspect 
of the procedure for review of admin-

istrative acts in Estonia, Latvia and 
Ukraine are more democratic and suit-
able for people in one country then in 
another, such as rules to the time peri-
ods for disputing administrative acts, 
the possibility of bringing proceed-
ings via information technologies, to 
form of application, overall the reg-
ulation of judicial review ensure the 
observance of basic democratic, law-
governed state principles, especially 
human rights, in specific public legal 
relations between the State and a pri-
vate person and meet the European re-
quirements such as access to judicial 
review, an independent and impartial 
tribunal, a fair hearing. The most im-
portant that these tree countries, in-
cluding Ukraine, established the abil-
ity of tribunals to review any violation 
of the law, including lack of compe-
tence, procedural impropriety and 
abuse of power, that is the basis for 
this type of protection of the rights and 
interests of private persons in the spe-
cific relation with the state. 
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У статті розкрито загальну характеристику процедури судового перегляду 
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