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THE CONCEPT OF LOCAL SELF-GOVERNMENT
IN THE SLOVAK REPUBLIC

some deficiencies.

The article is focused on the problem of local self-government in the Slovak Republic as
a practical application of the principle of subsidiarity. By introduction the historical
background and examining the development of the idea of self-governance during last
decades the authors bring attention to formal and material aspects of the reform of local
self-government in Slovakia. Finally, they give successful evaluation to this process despite
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Introduction

A local self-government in the Slovak Repub-
lic is a practical application of the principle of sub-
sidiarity. According to this principle it is believed that
making policy at the lowest possible level of verti-
cal state structure will ensure the lowest possible costs
and the highest effectiveness. This idea was firstly ex-
plicitly mentioned in Pope Leo XIII's famous Encyc-
lical Rerum Novarum, published in 1891." After the
Second World War, there spread the principle of subsid-
iarity to the most countries of the western world as one
of the prominent principles applied in the constitutions
of European states and EU law.?

Practical implications, however, are different in many
countries. In some countries this principle is embodied in
the form of government — federal government. But sub-
sidiarity can also be applied in the unitary states, either
as an interests’ self-government or as a local self-govern-
ment.

! The principle of subsidiarity contained in the social doctrine of the Cath-
olic Church has aimed to balance two contradictory approaches of the late 19th
century: a laissez-faire doctrine on one side and the communism on another. In
short, this principle means that state should intervene to lower spheres of so-
ciety only if they cannot resolve a problem by their own, otherwise it should
restraint form too much interventions, because of a need to respect a human
liberty. Compare Rerum Novarum, par. 33. Available at https:/w2.vatican.va/
content/leo-xiii/en/encyclicals/documents/hf 1-xiii_enc_ 15051891 _rerum-no-
varum.html

2 Compare Section 5 of the Treaty on European Union.
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In this article, we aim to describe
shortly the concept of local self-go-
vernment in Slovakia. We believe that
the experience of Slovakia, which es-
tablished first level of local self-go-
vernment already in 1990, can be also
interesting for debates in other coun-
tries, particularly in Ukraine, which has
to resolve somehow the relevant ques-
tion in the nearest future.

1. Historical Background

After the Velvet Revolution in 1989
took place a change of the state regime
of the one party — the Communist Party
of Czechoslovakia — to democratic plu-
ralism, free market economy and parlia-
mentary form of government. However,
government has not only its horizontal
structure, but vertical structure is also
very important. Previously, during the
rule of communists, there were three
levels of territorial local “self-govern-
ment” — so called “National councils”
(narodné vybory). They were not inde-
pendent at all. Between each higher and
lower level existed strict subordination.
Moreover, they were virtually subordi-
nated to the supervision of the Commu-
nist party, which had also rather strong
hierarchical structure.

From the early beginning of the dem-
ocratic regime, it became obvious that
the vertical division of power is a crucial
question for the next development of the
common Czechoslovak state. One of the
weakest sides of the common state was
improper constitutional solution of re-
lationship between two state nations —
Czech and Slovak. During the first period
of its existence, 1918 — 1938, Czechoslo-
vakia was indeed a unitary state. More-
over, centralization and concentration

of decisive powers in Prague were rel-
atively high. The aim of such vertical
structure of the state was based mainly
on the belief that there could easily oc-
cur secession movements in some re-
gions, particularly in German speaking
frontier in the Czech countries or in the
southern Slovakia with Hungarian ma-
jority of inhabitants. However, such pol-
icy created strong nationalist movement
among Slovaks, which demanded their
participation on governing of the state.
This internal situation enabled Hitler to
destroy Czechoslovakia mostly from in-
side. After the Second World War, bet-
ween 1944-1948, it was impossible to
restore previous form of state and Slo-
vakia had a specific status — something
between asymmetrical federation and
autonomy. In connection with the topic
of this article we have to mention, that
the national councils (narodné vybory) —
authentic local self-government based
on democratic principle and holding sig-
nificant self-governing competencies —
may be considered as the first local self-
government on the territory of the Slo-
vak Republic in the modern history.
During the communist period
(1948-1989) there were national coun-
cils with the same structure like previ-
ous one, but between them existed the
relationships of strict hierarchical de-
pendence. Basically there was a cen-
tralized system of local governance
with some features of territorial decon-
centration. Despite the creation of fed-
eration in 1968, real powers in the state
were more connected with the Com-
munist party then with the state bod-
ies. Because of the fact that a formally
standard federation didn’t have a re-
quired positive impact on the relations
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between both parts of the Republic, the
centralization still prevailed.

2. Transformation of the public

administration

True vertical division of power ap-
peared only after the fall of the com-
munism in 1989. Firstly, there was
done true federalization in 1990; how-
ever, the political situation after de-
cades of not dealing with the issue was
very turbulent. Disputes about marginal
questions, like the name of the state!,
or about more serious one, like the form
of government, has resulted in the split
of Czechoslovakia into two indepen-
dent and sovereign states.

The solution of a local self-govern-
ment was better. In 1990 there was ad-
opted the Act No. 369/1990 Coll. on
Municipalities?, the Act No. 377/1990
Coll. on the Capital of the Slovak Re-
public® and the Act No. 401/1990 Coll.
on the City of KoSice*. These laws regu-
late the first level of the self-government
in Slovakia till nowadays, of course in
the wording of subsequent amendments.
In 2001 there was added the second
level of local self-government — the re-
gional self-government — by the Act No.
302/2001 Coll. on the Administration of
Higher Territorial Units (Self-governing
regions)’. The establishment of munici-

! They passionately discussed about the follow-
ing options: the Czechoslovak Federative Republic,
the Czecho-slovak Federative Republic, the Czech
— Slovak Federative Republic and the Czech and
Slovak Federative Republic. However, there were
also attempts to establish a unitary state or a con-
federation.

2 Zéakon €. 369/1990 Z.z. 0 obecnom zriadeni.

3 Zakon ¢. 377/1990 Z.z. o hlavnom meste Slo-
venskej republiky.

4 Zakon ¢. 401/1990 Z.z. o meste Kosice.

3 Zakon ¢. 302/2001 Z.z. o samosprave vysSich
uizemnych celkov(zakon o samospravnych krajoch).

palities as legal entities, which are enti-
tled to enter into legal relations on their
behalf and to their responsibility, led to
the creation of dual system of public ad-
ministration presented by the self-gov-
ernment on one side and the state ad-
ministration on another.

In accordance with the Act No.
472/1990 Coll. on the organization of
local state administration, the majority
of competencies of the cancelled Na-
tional committees (ndrodné vybory)
were transferred to municipal offices
and town offices (obecné a mestské
urady), and to newly established district
offices and circuit offices (okresné a ob-
vodné urady) as local state administra-
tion authorities (urady miestnej Statnej
spravy) as well as to some ministries
(and other central state bodies). The lo-
cal state administration was also exer-
cised by the specialized state adminis-
tration authorities, e.g. environmental
offices or tax offices.®

The creation of the second level of
self-government in a form of regional
local self-governance was not success-
ful due to some political reasons. The
year 1996 brought some changes in
the public administration but none of
them strengthened the status of self-
government. The National Council of
the Slovak Republic adopted the Act
No. 221/1996 Coll. on Territorial and
Administrative Organization of the Slo-
vak Republic’” and Act No. 222/1996 on

¢ Public administration consisted of municipali-
ties (towns), 38 district offices and 121 township of-
fices, local state administration authorities and special
state administration authorities and also central level
presented by the government and the parliament.

7 According to the Section 2 of the Act No.
221/1996 Coll. on Territorial and Administrative Or-
ganization of the Slovak Republic, Self-governing
territorial units of the Slovak Republic are munici-
palities and Higher Territorial Units. The territory of
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the Organization of Local State Admin-
istration.!

3. The current structure
of public administration

Neither legal theory nor legal instru-
ments define the term of “public admin-
istration”. From the administrative law
point of view, public administration
presents administration of public affairs
realized as the expression of executive
power in the state. Furthermore, public
administration is exercised by certain
institutions like public administration
authorities.?

Public administration authority
presents fundamental term of public
administration. The theory of admin-
istrative law defines the sphere of pub-
lic administration authorities as fol-
lows: state administration authorities,
local self-government authorities and
self-government of interest groups au-
thorities and the other public adminis-
tration. It is necessary to point out that
the term public administration author-
ity is broader than state administra-
tion authority (all state administration
authorities belong to public admin-
istration authorities but not all pub-
lic administration authorities belong

the Higher Territorial Unit is identical with that of
territory of region. According to the Section 7 of the
Act No. 221/1996 Coll. on Territorial and Adminis-
trative Organization of the Slovak Republic, Admin-
istrative units of the Slovak Republic are regions and
districts. Regions are divided into districts.

! New organization of local state administration
reflected in abolition of 121 circuit offices and new
regional offices were instituted. State administration
consisted from 8 regional offices and 79 district of-
fices. Despite the effort of the government to integrate
local state administration it was necessary to keep
some of them.

2 Vrabko, Marian et al. Sprdavne Prdvo Hmotné,
Vseobecna cast. 1.st ed. Bratislava: C. H. Beck,
2012. 5. Print.

to the category of state administration
authorities).’

State administration authorities are
relatively independent parts of state
mechanism. They may be established
only by law and have competencies in or-
der to carry out tasks in the field of pub-
lic administration. We could divide state
administration authorities into the fol-
lowing groups: firstly the Central gov-
ernment bodies including Ministries and
Other central government bodies; sec-
ondly, State administration authorities
with powers for the Slovak Republic; and
finally, Local state administration author-
ities. For clearer overview of the struc-
ture of state administration authorities
see the table No. 1.

The self-government in the field of
a public administration is character-
ized by the fact that it is exercised by
the authorities different from state ad-
ministration authorities. We could de-
fine these authorities like non-state legal
entities that are established by law and
their self-governing tasks are specified
by law. According to the scope of activ-
ity we could divide self-government to
local self-government and self-govern-
ment of interest groups. The local self-
government consists of municipalities
and Higher Territorial Units (Self-gov-
erning regions). The self-government
of interest groups includes professional
chambers, associations of economical
subjects and independent associations.!
For clearer overview of the structure of
self-government authorities see the table
No. 2.

The other public administration as
the third category of public adminis-

3 For example: a mayor of a municipality can be
considered as public administration authority but can-
not be considered as state administration authority.
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tration includes public institutions and
legal entities of private law and natu-

ble No. 3

ral persons if the law entrusts such with

decisions on the rights and obligations
of natural persons and legal entities in
the field of public administration. For
clearer overview of the structure of

self-government authorities see the ta-

4. Formal aspects of public
administration decentralization
The public administration reform in

the light of Strategy of public admini-

Table No. 1

I. State administration authorities

Central govern-

State administration authorities

Local state administration

vernment bodies

— Government
Office

— Antimonopoly
Office

— Statistical
Office

etc.

Deconcentrate authorities

— The monuments board of the
Slovak Republic,

— Public health Authority of the
Slovak Republic

— Central Office of Labour, So-
cial Affairs and Family

Inspection authorities

— State School Inspection

— Slovak Inspection of Environ-
ment

— Slovak Trade Inspection

Other authorities
— Social Insurance Agency in
Slovakia

ment bodies with powers for the Slovak Re- authorities
public

Ministries Regulatory and control authorities General Special
— Ministry of Fi- | — Regulatory Authority for Elec- competence | competence

nance tronic Communications and | — District — District
— Ministry of In- Postal Services offices Mine Of-

terior — Council for Broadcasting and | — District fice etc.?
etc. Retransmission offices in

— Office for Personal Data Pro- the seat

Other central go- tection of the Slovak Republic of the re-

gion

! Vrabko, Marian et al. Spravne Pravo Hmotné, Vseobecnd cast. 1.st ed. Bratislava: C. H. Beck, 2012.

140-145. Print.

2 One of the aim of public administration reform called ESO (Effective, Reliable, Open), which is currently
running, is to decrease number of state administration offices from 613 to 72 (on the 1 October 2013 were estab-
lished 72 district offices) and the integration of specialised local state administration offices to district offices.
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Table No. 2

II. Self-government authorities

Local Self-government

Self-government of interest groups

— Municipalities
— Higher Territorial Units
(Self-governing regions)

tivities

Professional chambers
— Chamber of Notaries
— Slovak Medical Chamber etc.

Economic associations
— Industrial, agricultural, trade chambers

Independent associations
— Municipal associations, Associations of interest ac-

Table No. 3

II1. The other public administration

Public institutions

Legal entities of private law and natural persons

— Radio and Television
Slovakia

— Churches and religious communities
— Private Universities
— Guards (Nature Guard, Fishing Guard etc.)

stration reform adopted by the govern-
ment in 2000 included also a transfer
of state competencies to the local self-
government. In theory, decentralization
means the process whereby competen-
cies in the field of public administration
and the responsibility for its exercise are
divided between state and other admi-
nistrative subjects of a public admini-
stration. This process is characteris-
tic for self-government. It is necessary
to point out that despite of delegated ex-
ercise of state administration, control
over original self-government compe-
tencies has been retained.’

! Stratégia reformy verejnej spravy v Slovenske;j
republike. Adopted by the Government Resolution
No. 695/1999 Coll. Available at: http://www.vlada.
gov.sk/uznesenia/1999/0818/u_0695_1999.html
[retrieved 19 April 2015]

2 Vrabko, Marién et al. Spravne Pravo Hmotné, Vse-
obecna cast’. 1sted. Bratislava: C. H. Beck, 2012. 22. Print.

The year 2001 was very impor-
tant for the process of decentralization.
First of all, the second level of the lo-
cal self-government, Higher Territorial
Units (Self-governing regions), were es-
tablished. The necessity of creation of
the second level of local self-govern-
ment was introduced by the Constitu-
tional Act No. 90/2001 Coll.> amending
and supplementing the Constitution of
the Slovak Republic No. 460/1992 Coll.
By this amendment, Territorial Units
(Self-governing regions) were imple-
mented in compliance with the Act No.
302/2001 Coll. on the Administration of
Higher Territorial Units (Self-governing
regions).*

* The Constitution of the Slovak Republic has
enacted in the Chapter Four (Art. 64 - Art. 71). For
more details see Chapter five of this article.

* Act No. 302/2001 Coll. on the Administra-
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The establishment of the sec-
ond level of the local self-government
brought new grounds for the process of
transfer of certain local state administra-
tion competencies to municipalities and
Higher Territorial Units (Self-govern-
ing regions). This process is embedded
in the Article 71 of the Constitution of
the Slovak Republic. According to the
paragraph 1 of the Article 71 the costs of
delegating the exercise of state adminis-
tration are to be borne by the state. The
Constitution prohibits a sub-delegation
of self-government” competencies to an
interest group.

The constitutional amendment
of 2001 and adoption of the Act No.
416/2001 Coll. on the transfer of some
competencies from the state administra-
tion to municipalities and Higher Ter-
ritorial Units (hereinafter referred to as
Act No. 416/2001 Coll.) affected sig-
nificantly the operation of municipali-
ties and Higher Territorial Units (Self-
governing regions). From this moment
on, the local self-government authorities
could conduct some activities on their
own responsibility and cost. Other ac-
tivities, which passed on to municipal-
ities and Higher Territorial Units (Self-
governing regions) within delegated
exercise of state administration, are ex-
ercised on state’s behalf, on state’s re-
sponsibility and the costs are borne by
the state. In other words, we can distin-
guish between the tasks that are exer-
cised within the original powers of lo-
cal self-government authorities and the
tasks of local self-government author-
ities that are exercised within the de-

tion of Higher Territorial Units (Self-governing re-
gions) (Zakon o samosprave vyssich vizemnych cel-
kov (zdakon o samospravnych krajoch)) regulates the
legal status of Higher Territorial Units.

legated exercise of the state administra-
tion. When exercising the original com-
petencies, a local self-government au-
thority is bound by the constitution,
statutes etc. but the exercise of compe-
tencies is at its own discretion. The sit-
uation is different when the exercise of
state administration is transferred. Dur-
ing the exercise of transferred exercise
of state administration, a local self-gov-
ernment authority is a mere “executor”
of certain powers that are still consid-
ered as state powers. In such cases, the
local self-government is bound by the
constitution, statutes as well as legal
norms of inferior power, e.g. local no-
tices, regulations and directives of hier-
archically higher state authorities. It is
necessary to point out that delegation of
exercise of state administration has to be
expressly stated in an act of parliament.

In case of uncertainty whether a
competence of a local self-government
should be exercised within the origi-
nal competencies or as delegated com-
petence of the state administration, fol-
lowing to the Act No. 416/2001 Coll.
the task is entrusted in local self-gov-
ernment authorities within the original
competence unless otherwise is stated in
the law.'

The commencement of the trans-
fer of state administration competencies
to municipalities and Higher Territorial
Units (Self-governing regions) is dated
on 1 January 2002 when the Act. No.
416/2001 Coll. came into effect. The
transfer of state administration compe-

I'Section 4 Paragraph 2 of the Act No. 416/2001
Coll. on the transfer of certain competencies from
state administration bodies to municipalities and
Higher Territorial Units (Zdkon o prechode niek-
torych pésobnosti z organov Statnej spravy na obce a
na vyssie vuzemné celky).

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-12-2015
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tencies was executed in five phases from
2002 to 2004. During this period more
than 400 state administration competen-
cies were transferred to municipalities
and Higher Territorial Units (Self-gov-
erning regions).!

The scope of state administration
competencies transferred to munici-
palities is stated in the Section 2 of the
Act. No. 416/2001 Coll. According to
the aforementioned provision, the mu-
nicipality exercises delegated compe-
tencies in the field of road communica-
tion, registers, social welfare, landscape
planning and construction order as a
construction office, nature protection,
education, physical culture, theatre ac-
tivities, healthcare, regional develop-
ment and tourist industry.

Higher Territorial Units (Self-gov-
erning regions) exercise transferred
state administration competencies in the
field of road communication, railways,
road transport, civil defense, social wel-
fare, landscape planning, education,
physical culture, theatre activities, mu-
seums and galleries, public enlighten-
ment, libraries, healthcare, human phar-
macy, regional development and tourist
industry.?

5. Material aspects of the local
self-government reform
The local self-government authori-
ties (hereinafter referred to as “LSGs”)
in the Slovak Republic are built accord-

! Niznansky, Viktor, and Marta Hamalova.De-
centralizacia a Slovensko.l.st ed. Tren¢in: Institat
Aplikovaného Manazmentu, 2013. 44-45. Print.

2 Section 3 of the Act No. 416/2001 Coll. on the
transfer of certain competencies from state adminis-
tration bodies to municipalities and Higher Territo-
rial Units (Zakon o prechode niektorych pésobnosti z
organov Statnej spravy na obce a na vyssie vizemné

celky).

ing to the principle of subsidiarity. Con-
stitution of the Slovak Republic lays
down a basic legal frame for territorial
self-government in the Chapter IV. We
will describe in this chapter therein con-
tained basic principles of self-govern-
ment and some other basic principles.

1. LSGs are independent territorial
and administrative units comprising

permanent residents on their own terri-
3

tory’.
In this provision there are 3 features
of LSGs, i.e. territoriality (they have
their own territory within which they
apply their competencies), personality
(their power come from people with per-
manent residence within their territory)
and administrative character of their op-
erations (significant part of tasks are re-
solved by administrative methods).

2. LSGs are legal entities.
LSGs are legal entities ex constitu-
tione.

3. LSGs manage independently their
own property and financial resources®.

The property of LSGs can consist of
buildings, land parcels, enterprises, nat-
ural sources (or rights to them), money,
etc. — they can own basically every-
thing. However, they can also manage a
property of the state — in such case they
are not independent in its managing. In
general they have to follow the Act No.
138/1991 Coll. on Property of Munici-
palities’, the Act No. 446/2001 Coll. on
Property of Higher Territorial Units®

3 Article 64a of the Constitution of the Slovak
Republic.

* Article 65 Section 1 thereof.

3 Zakon ¢. 138/1991 Z.z. o majetku obci.

6 Zdkon ¢. 446/2001 Z.z. o majetku vyssich izem-
nych celkov.
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and some other special laws'. With re-
gard to their income, except of a profit
from their own property, they have right
to impose some fees and local taxes ac-
cording to the special laws?.

4. LSGs finance their needs primar-
ily from their own revenues (taxes, fees,
gains from the property...), as well as
from state subsidies?.

This principle is strongly related
with the previous one. The law creates
possibility of certain financial indepen-
dence of LSGs. However, it is obvious
that LSGs cannot finance all necessary
projects within their original compe-
tencies only by their own sources. For
that purposes the state and the EU have
created special funds for covering cer-
tain significant expenses, which exceed
financial possibilities of LSGs. Never-
theless, also in such situation is guar-
anteed independence from the state by
commencement of contact on provid-
ing with financial sources — a public
contract which stipulates conditions for
providing with money. The state can-
not force LSGs to enter into such a con-
tract.

5. LSGs have a right to associate
with other LSGs of same level in order
to provide matters of common interest.*

! In this context we have to mention the general
law on budgeting of LSGs — the Act No. 583/2004
Coll. on Budget Rules of the Regional Self-Adminis-
tration (Zdkon 583/2004 o rozpoctovych pravidlach
lizemnej Samospravy).

>E.g. The Act No. 582/2004 Coll. on local taxes
and local charges for municipal and minor construc-
tion waste (Zdkon ¢. 582/2004 Z.z. o miestnych dani-
ach a miestnom poplatku za komundlne odpady
a drobné stavebné odpady).

3 Article 65 Section 2 of the Constitution of the
Slovak Republic.

* Article 66 Section 1 thereof.

The section 20 of the Act on Munic-
ipalities recognizes two types of coop-
eration of municipalities. They can con-
clude a special public contract in order
to reach easier their tasks. They can also
create an association of municipalities,
which is legal entity, e.g. for creation of
common enterprise. The next section 21
is dedicated to international cooperation
of municipalities with foreign munic-
ipalities, regional self-government, or
administrative bodies. Analogically, the
section 5 and the section 7 of the Act on
Self-governing Regions covers the same
issues with regard to the regional self-
government between themselves and in
a foreign cooperation.

6. LSGs are performed at the meet-
ing of municipality residents, by local
referendum, by regional referendum and
by LSGs organs’.

Special laws also govern issues of ex-
ecution of power. As the most frequent
and ordinary may be considered execu-
tion of the power by self-government’s
bodies, which are elected by the people.

The “quasi-legislative” power is
held by a municipality council (or a
council of region in case of self-govern-
ing regions), which consists of certain
number of deputies, who are elected in
direct elections every four years by all
residents of the certain territory (includ-
ing non-citizens who are permanently
residing there and excluded underage
people). The most important compe-
tence of the council is adoption of mu-
nicipal by-laws. They also approve
a budget, control management of mu-
nicipal property, declare a local refer-
endum, approve local taxes and fees, as

well as local municipal territorial plan
3 Article 67 Section 1 thereof.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-12-2015
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(by by-law), vote for a main controller
of a municipality or self-governing re-
gion, create or dismiss bodies of a mu-
nicipality (except of the statutory), etc.

A head of executive power is a mayor
(in municipality) and president (in self-
governing region). He is elected in direct
elections by the people for four year pe-
riod. He is a main representative of a mu-
nicipality, a statutory organ (signs agree-
ment in the name of municipality), an
administrative authority (makes final deci-
sionz in administrative procedures, where
municipality is competent), he assembles
the council, he may suspend a by-law ap-
proved by council (but only once and it
may be reversed by a qualified majority of
the municipality council), etc.

The body of an internal control is
the main controller. He is elected by the
council for six years period and controls
finances of a municipality or a self-gov-
erning region.

A local referendum is regulated by
the Section 11a of the Act on Municipali-
ties. The law distinguishes two situations:
obligatory referendum' and voluntary ref-
erendum?. A result of a local referendum is
valid, if there has taken a part at least one
half of all entitled voters. Analogically,
this issue is governed by the Section 15 of
the Act on Self-governing Regions.

In some relevant cases, there can be
summon a folk-gemote (session of in-
habitants) in municipality or in its part.
A decision made by this meeting has
only the consultative relevance.

!'It is referendum about these question:

1. discharge of a mayor from his office

2. merger, division or cancelling of a municipality

3. other question by virtue of petition signed by
30 % of entitled voters.

2 E.g. about other important questions of self-
government.

7. Duties and restrictions of compe-
tencies may be imposed on LSGs only by
law or by international treaty. State can
intervene to activities of LSGs only in a
manner prescribed by law.*

The Constitution guarantees inde-
pendence of LSGs from the state. The
state is, however, sovereign and can de-
termine a status, scope of rights and du-
ties and other requirements on LSGs.
But this sovereignty cannot be absolute.
In Slovakia there is applied the princi-
ple of rule of law, which require material
and formal qualities of regulatory acts of
the government. With regard to regula-
tion of original competencies of LSGs
there are possible only laws and some
international treaties.” Hence the state
cannot restrict rights or impose duties
on LSGs by any administrative instru-
ments, even government ordinances.
However, executive bodies can regulate
rights and obligations of LSGs in man-
ner prescribed by law, i.e. with the law
or on the grounds of laws.

In order to ensure the independence

of LSGs. the Constitution empowers’

3 Article 67 Section 2 of the Constitution of the
Slovak Republic.

* Article 67 Section 3 thereof.

> LSGs are obliged to follow only international
treaties according to the Section 7 Subsection 5 of
the Constitution. There are defined tree types of
treaties: the human rights international treaties, the
self-executive treaties and the international treaties,
which directly establish rights and duties of natural
and artificial persons.

¢ In the Article 120 the Constitution distinguishes
two types of government ordinances — i.e. “common
government ordinance” and “approximate govern-
ment ordinance®. By the first one government cannot
restrict rights and impose duties on LSGs within the
original competencies of LSGs. However, by the sec-
ond they can do so, because they implement the EU
law to national Slovak legal order. Regardless the fact
that some scholars consider such approach as uncon-
stitutional, in practice the LSGs has to follow these ap-
proximate government ordinances.

7 Article 127a thereof
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LSGs to make a special claim on the
Constitutional Court of the Slovak Re-
public. By this “communal claim” LSGs
may ask for cancelling excessive unlaw-
ful or unconstitutional decision, act or
other violation, which limits their com-
petencies beyond statutory frame-work.

8. LSGs may issue generally binding
ordinances in matters of their original
competence’

Within their original competen-
cies LSGs are entitled to adopt by-laws,
which have to be in compliance with the
Constitution, constitutional acts, (nor-
mal) acts and ratified international trea-
ties, as well as approximate government
ordinance pursuant to the Article 120
Section 2 of the Constitution. In case of
violation of the aforementioned legal in-
struments, only the courts may put such
by-law aside, whereas state administra-
tive authorities are precluded to intervene
to original competencies of the local self-
government.

Municipalities and self-governing re-
gions are also entitled to adopt a “gener-
ally binding ordinances™ in delegated is-
sues. However, in such situation they need
to be explicitly empowered by a law in
each and every instance. Such ordinances
have to be in compliance with government
ordinances (of both types), generally bind-
ing ordinances of ministries and other cen-
tral administrative bodies.

9. To LSGs may be transferred tasks
of local state administration. Such com-

! Article 68 thereof

2 The law, unfortunately, use this very same term
as well as for by-law as for delegated generally bind-
ing ordinances. This terminological match has cre-
ated many problems in practice, because municipal
authorities sometimes mix these two types and create
unlawful regulations.

petencies are conducted by LSGs in be-
half and account of the state.’

The law also recognizes situations,
when for certain reasons it is more ef-
fective, if some competencies of the
state are administrated by LSGs, for ex-
ample administration of registrars (of
births, deaths or marriages), construct-
ing administrative procedures (but the
creation of a binding planning docu-
ments is govern by municipalities as
their original competence), managing of
state elementary schools (by municipal-
ities) or state secondary schools (by re-
gional self-governments), etc.

In cases when LSGs exercise their del-
egated competencies, they have a position
of'local state administrative body. It means
that they are fully subordinated to hierar-
chically higher state bodies, they approve
their decision in the name of the state,
costs of procedure is fully covered by the
state budget, fees are income of the state,
in case of appellation, their decisions can
be change by higher authority* and caused
damage goes on account of the state.

10. Municipalities and Self-governing re-
gions do not create a hierarchical structure

Municipalities and Self-governing re-
gions have their own competencies which
are divided strictly among them. Both lev-
els of LSGs are independent not only from
the state, but also from each other.

11. In Bratislava and Kosice there is
double-structure of municipal bodies

In Bratislava and KoSice there are
two levels of municipalities. There is
the central level headed by a mayor and

3 Article 71 thereof

4 By contrary, decision of LSGs in administra-
tive procedure within their original competencies can
be change only by court. However, courts usually just
dismiss the unlawful decision and return case back to
municipality to proper resolution (a cassation).

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-12-2015
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a city council. The second level consists
of several self-governmental districts
with the same structure — mayor of a
district and a district council. Both level
of municipality are elected by inhabit-
ants of city or districts. The competen-
cies are divided by the abovementioned
laws and a city charter.!

To complete the picture, in both cit-
ies reside also the self-governing re-
gions, which operate there in a same
manner that in other territory. For ex-
ample, in the capital city of Slovakia —
Bratislava — there are two levels of the
municipal self-government, both elected
in direct democratic elections, and there
is also the self-government region
(Bratislavsky samospravny kraj), which
territory covers only the territory of the
city and several other surrounding mu-
nicipalities.

Conclusion

After 25 years from adoption of the
first law, which contained the concept of
local self-government, we can allege, that
through numerous problems connected
with implementation and some problems
also with legislation, there have been suc-
cessfully applied theoretical postulates of
subsidiarity to practice in Slovakia. This
system delegated unprecedentedly more
power to the people, who can now more
easily control managing the wider scope
of public issues. There were also created
better conditions for public initiatives,
cooperation with NGOs or other orga-
nizations within Slovakia and cross-bor-

!'i.e. the special by-law of the pertinent munic-
ipality, which governs issues like division of com-
petencies between two levels of municipal self-
governance, etc. It is something like a ,,municipal
constitution® and it is approved independently by the
bodies of municipality.

ders. However, full positive impact of
this approach will be obvious after the
people will truly realize their rights. This
cannot be established by any law, real so-
cial changes are needed, which require
good condition of democratic institutions
and a lot of time. We believe that rela-
tively good conditions of regulation have
been already achieved and right now we
need to cultivate interest of ordinary peo-
ple in public issues.

On the other hand, practical realiza-
tion of the concept of local self-gov-
ernment in Slovakia has still some sig-
nificant mistakes. First of all, there are
plenty of villages and each of them has
the same status — i.e. rights and duties,
bodies, etc. This creates plenty of prac-
tical problems, mainly with delegated
state competencies, finances, etc. We
believe that there is acute need of the re-
duction of the number of municipalities
by their mergers.

The self-governing regions are also
rather problematic. People mostly do
not fully understand, what these bodies
do, why, and what for they are impor-
tant. We believe that it is a result of not
respecting historical regional borders and
creation of more or less artificial territo-
ries which have not sufficient authority.
In such situation the advantages of self-
government, as better public control and
increased public initiatives, are reduced
and disadvantages, as higher fragmenta-
tion of the state power, getting more rele-
vance. However, we strongly believe that
cons still prevail.

Cmamms nadiituna 0o pedakuyii
18.04.2015
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