ICTOPIA BITYU3ZHAHOI'O ITPABA

VIIK 343.193(019)

TPAAULIT KOMHOIO CYIOYMHCTBA B YKPAIHI

Serdiuk N. A. Traditions of community proceedings in Ukraine.

Appeals of historians of law to the study of the past have been justified and useful as awareness
of the achievements and failures allows to protect the progress and not repeat the mistakes of
the past. Community court as a social phenomenon requires deep historical research, philo-

sophical reflection and consistent legal interpretation. The historical experience of the exis-
tence of the Community proceedings indicates that there was a real justice mechanism, which

effectively solved the conflict.

Community court — is one of the main types of community court. Community, as the most com-

plete form of expression of the popular will, power and prestige as the authority was a gath-
ering of local residents for investigation and trial. The people had guaranteed the public calm

and compliance with their rights and functions and had performed the judiciary of the people.

Competence of Community Court extended to all residents of a territory, which were equal at
the meeting.

Community did not allow any restriction and considered almost all cases, without separation

on criminal and civil cases. When it was at full strength (sometimes 100 people or more), from

this part of the Community court by the community or by the plaintiff and defendant respect-

able persons were elected to act as judges. As the crime was understood in terms of damage to
the owner, but not to the state or society, the injured (victim) or his family searched and chased
criminals, convened the assembly and even a direct effect on the trial on the case. Thus, the
role of the injured (victim) in the process was active even in criminal cases.

The idea of Community court required the presence in it of all citizens of the area. Custom

regarding the presence of all neighbors required not only assistance to be offended, all the
neighbors were informed about what was going on it; also it clarified wheather anyone could
provide information about the perpetrators of the crime who had not been disclosed. To take
into consideration that the election of the judges in the community for a possibility to carry
out their task and maintain an order in it, these judges could be equated to modern Collegium

of Judges.

However, the principle of equality was not respected, because in some cases offended and ac-

cused put forward unequal number of judges. The number of judges has not been clearly de-
fined, sometimes it depended on the number of villages that participated in the Community or
the will of the concerned parties. Composition of the Community was responsible to the so-

cial status of judges. Nevertheless, regardless of the principle of electing judges, they acted
as arbitrators whose mission was to decide the case to the request of the parties and to rec-
oncile them.

Community judges were not always elected, Community could judge without them. Even with

the election of judges the role of the community was not declining, and it had a practical part
in the proceedings, in making judgments and their execution. Community court was not a per-
manent institution to which one could come with his complaint. It was a court, which had
some authority, acting on behalf of the citizens and called upon them only if necessary. If the
aggrieved was not a local person, the community could not draw attention to his call of gath-

ering together. Thus, he asked for help from the government, and the government with its
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authority by supporting the request of the offended, called the Community by sending a letter
to the outlying villages.

Convening the community was the responsibility of a person on whom ground the crime was
committed. Uniting (reconciling) was possible on different stages of each process and under
certain conditions. For reconciliation a victim got a compensation which was different. Rec-
onciliation definitively canceled the case and invalidated the victim to apply to any other
court with this case.

At that time, legislative acts that were published, in their form were recollections of customary
law, these records contained general rules for the customs in different areas. In each area they
were its own specific customs applied by the courts. To make an example of that phenomenon,
we can admit so-called Community courts in Ukraine, which received legislative confirmation
and in practice applied rules of customary law of the specific areas which continued their ex-
istence almost to the XVIII century.

Key words: community court, community judges, community proceeding, competences
of community court, community traditions, community right and reconciliation.

BaxxmmBuMH niepelyMOBaMHU CTAHOBJIEHHS B YKpaiHi
JIEMOKPATUYHOI, COIiajbHOI Ta IPABOBOT JIEPKABH € 3a-
Oe3rneueHHsT €PEKTHBHOTO 3aXHCTY IPaB JIOIUHH 1 IPO-
MaJiTHUHA B MpOIIeCi 3iIHCHEHHS MPaBOCYIs, YTBEp-
JOKEHHST 00’ €KTHBHOCTI, 3aKOHHOCTI Ta CIPaBEIMBOCTI.
3BepHEHHSI iICTOPUKIB TIpaBa JI0 BHUBYCHHS JOCBIy MH-
HYJIOTO € BUIPABIAHUM 1 KOPUCHUM, OCKIIBKU YCBIIOM-
JeHHd Haa0aHb 1 NMPOpaxyHKIB JTO3BOJSE Oepertd Jo-
CSTHEHHS 1 HE TOBTOPIOBATH IMOMWIOK MHHYIOTO. Tak,
KOITHUH CyJI SIK COIlialibHEe SBHUIIE OTPeOye ITHOOKOTO ic-

cepﬂ"_"‘ . TOPUYHOIO JOCTiKeHHS, (HiI0COPCHKOTO OCMHUCIIECHHS
Haranis ApkapjigHa, Ta 1iTICHOTO MPaBOBOTO TyMadeHHs. IcTOpHUYHMIA TOCBi
KaHAWAAT OPUANHHIX iCHYBaHHs KOITHOTO CYJOYMHCTBA CBIiIYMTH TPO HAsB-
Z?L/l Ke’HT cadespn HiCTL’ PEANBHOTO MexgHi3My MPABOCYIIA, sIke e(EeKTUBHO
NpaBa IPANIHONO pO3B’s3yBaio KOH(IIKT. TOMy Ha ChOTOIHI BUHHUKA€E Ha-
akynsreTy rajibHa 1motpeda B JOCII/DKCHHI BUTOKIB PO3BUTKY Tpa-
Kuiscexoro Havio- JIIIIH KOITHOTO CYIOYMHCTBA B YKpaiHi, poii BUOOPHOTO

HaJIbHOr o JIiHrBICTNY-

HOro yHiBepcutety HayaJia B MOT0 CTaHOBJICHHI, K€ CTAJI0O OJJHUM 13 HaUBaX-

JTUBIIKX JpKEpel pOpMyBaHHA SK CYMIKHOTO 1HCTHTYTY
CyJOBOI CUCTEMU CYyYaCHOI IepKaBU.

Bararo npoBiIHUX Y4YEHHUX, JOCIIKYIOUH II0 TPOO-
JIeMy, JIMIUIA ONHI€T JYMKH, IO BHBYCHHS KOITHOTO
Cy[ly YCKIJIQJJHEHO PO3IOPOMICHICTIO (DAKTUYHOTO Marepi-
ay. Cepen aux H. Jlomvaroa, M. Isanimes, C. KoBaboga,
M. Kpymanenko, P. Jlamenko, ®. JleontoBuu, II. My3n-
yenko, O. Cokanbcbka, [. Uepkachkuil.
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Cyn xomu — 1€ OJUH 3 OCHOBHMX
BUIIB cyay oOmuHu. Koma, sk Haifro-
BHiIIA opMa BHUPAXKECHHS HAPOTHOT
BOJI, BIIQJM Ta aBTOPUTETY, SIK OpraH
BIIaH, Oysa 310paHHsAM MICIIEBUX JKUTE-
JIB IS TPOBEACHHS CIIACTBA Ta CYHY.
VY mepBicHiil ¢opmi 11 HapomHi 300pu
Oyim cxozkoro riemMeHi [1, ¢. 53], Haii-
OinbII moBHA (hopMa HAPOAHOI y4acTi B
CyZi — IIe CyH 3aralbHOHApOIHUI. Sk 3a-
3HauyaeThes B JINTOBChKOMY cTaryTi 1588
p.- (po3n. 14, apt. 9), «Ha Pycu u unne,
T7I€ 3/1TaBHA KOITbI OBIBAIIH, KOITbI COMPAHBI
U OTIPABOBAHBI OBITH MAfOTh, SIKO CST Ha
Pycu 3aX0BBIBANIO U 3aXOBYETH.

VY 3i0paHHSAX ITTOBHONPABHHUX TpPO-
MaJISIH JIISl IPOBEACHHS CYAy CIUTBHUM
OyJ0 Te, 10 KOH(IIIKTH BUPILTYBaIHCS
cTapifilimHaMH, OOpaHMMHU TPOMATOI0
9H CTOPOHAMH, SIKi Majiil 3arajibHy Ha-
3By «JOOpBIXb JIONEH» 1, K 3a3Hayae
®. JleoHTOBHMY, OyIH «BEIIATEISIMH
mpaBa» [2, ¢. 73]. Bonu Oynu royios-
HUMH 0CO0aMHU, SKIIO0 MOBa HIIIIA Mpo
HapOJHi 3BUYAi, — y Cyai, YIpaBIiHHI Ta
iHmMX cdepax rpoMaJChKOrO Ta IpH-
BaTHOTO KHUTTS. [poMaam BiApsKaIn
«IOOpUX ITIONEH» SIK CBOIX IIPENCTaB-
HUKIB Ha HapojHi 300pu. Bonu Opanm
y4acTb B YCiX 3eMCBKHX CIIpaBaX, 0CO-
O6nmBO Konmu HeoOXimHuM Oyno 3Ha-
HHSI MICIIeBUX 3BUYAiB, 32 SIKUMH BUPi-
IIyBaJUCA aAMIHICTpaTHBHI Ta CYyHOBI
cipaBu. OcoOIMBO BH3HAYAIBHOIO OyIia
pONb 3HABLIB MpaBa B cdepi CyaounH-
CTBa, OCKIJIBKH B JIaBHI YacH BCE TPyH-
TyBajocs Ha 3Buyasx [3, cc. 30, 175].
ToMy TONOBHUMH [isS9aMH TYyT IpH-
ponHO OynM «BeIIaTeNi» 3BHYAEBOTO
mpasa (a 3a TeKCTOM JIaBHIX ITaM’SITOK —
«CTepeud MpaBIy»), SIKE 3aCTOCOBYBA-
JIO0CsI B CY/JIOBiM IpakTwili [4, c. 41; 6]. Ha
Cyli BOHH OyaH «IOOPHMH MYyXXaMu»,

o0OpaHMMHU TpoMajiaMd abo CTOPOHAMH
1 BUKOPUCTOBYBAJHCS B 3aHUCHHI Cya-
JIiB «POTHBIXBY, «3aKJIETBEHHBIXB» 200
«TOPOTHI», «IMOPOTHHUKOBB», TaKOXK
«rperei» [2, cc. 75, 78]. Taki «106pi
JTFONTAY YHHWIIH CYJ SIK CAMOCTIHHI CyITi
(«TIOPOTHHUKMY», «TPETi»), ¥ CKIajl Biua
(Ha TOpry) 200 pa3oM i3 KHS3EM.

Axtu xomHux cymiB XVI cT. cBin-
9aTh PO JaBHIO (hOpMY TPOMAICHKOTO
Cylly, y HUX 3TaJy€TbCcs YMMaJl0 CTa-
POBMHHHUX 3BW4YaiB. Y Iiel mepion cy-
JIOB1 opraHu He Oynu BiAJiieHI Bij aj-
MIHICTPAaTUBHHX, X04a BUHITKOM OYIIH,
SIK 3a3HAYAIOTh JICSIKI aBTOpH, JIHUIIE
KOIMHI Ta TOM000BHI cyau [S]. V mwmx
aKTax HEOJHOPA30BO TOBOPHUTHCS TPO
THX CTOPOHHIX «JIOOPHXB JIFONEXBY, SKi
Oynu IPUCYTHI B CyAi: «MBI U 3b JIOAMHU
CTOPOHHBIMH, BOJJIC 3BBIYAI0 JABHOTO,
cTayu Ha Komy» [0, ¢. 19] — ocb noBomi
3BHUaiiHa (opmyna, sika TOCTIHHO 3y-
CTPIYAETHCS B IUX aKTaX 1 3aBXKIH MTOCH-
JIAETHCS HA CTapojIaBHil 3Buyait. Hapon
caM CTeXHB 3a TPOMAJICBKUM CIIOKOEM
1 32 TOTpUMaHHSM CBOTO IIpaBa Ta ca-
MOCTIMHO 3/1iHCHIOBAB HAPOJHY CYJOBY
BIATY.

KomrieTeHiis KOMHOTO Cyay TIO-
IIMPIOBajiacs Ha BCIX MCIIKAHIB TIEB-
HOI TepUTOpii, HA BCIX «CITYJICYHBIXBY,
«IOTPAHUYHBIXBY CYCIIB, K1 OYIH piB-
HUMH Ha 300pax (auB. JInToBchKuii cTa-
TyT 1529 p., po3n. XIII, aprt. 25). Lent-
poM okomuili Oylo Micie 3JI0YuHY, a
PO3MIpH OKONIUII BU3HAYAJIHCS Ba)ITH-
BicTIO ciipaBu. Tak, JIuToBcekuii craryT
BH3HAYae, [0 TIPH 3HAHICHHI TpyTa He-
BIJIOMOT'O YOJIOBIKA «KOIIa MAaeTh OBITH
YHHEHA, B OKOJ Ha JBE MU JIIOMU Ha
Hee B3bIBatovbl» (uB. JINTOBCHKUIL cTa-
TyT 1566 posna. X1, apt. 31; JIutoBChKHMIA
craryt 1588 posn. XI, apt. 26); 3 npu-
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BOJYy KPaiKKH «BCU B TOW OKOJIHUIIBI B
OKOJI HA MIJIIO CO BCHX YETBIPEX CTOPOH
MAaloTb... Ha KOIy cXoauTcsk» (muB. Jlu-
ToBChKkHiA cTatyT 1588 posn. X1V, apt. 9).

I. Yepkacekuii y cBoOiil mparmi mpo
KOIMHI cynu B YKpaiHi Ta bijmopyci Ha
OCHOBI JIKepeJ 3a3Hadae, M0 «3TiIHO 3
KOITHIM TIPaBOM 30HPaji TPOMAaICEKHI
Cy/l 3aTpaHUYHHUH «y KOJIO» /1BI i HOTUPH
MW, He3BaKAIOUM Ha mpunuc JIuToB-
CBKOTO CTAaTyTy MIOAO BHUITAJKIB, KOJIU
Tpeba CKJIIMKAaTH KOMy B OKUI B OJHY
MWIIO W Kok B ABI» [7, c. 234-235].
Y komHOMy Tiporieci Opaiaw ydacTh
TUIBKHU «3al[HbIE IO (TIOBaXKHI, IIIAHO-
BaHi 0cO0M), «BEPHI TOMHBIC» «IOOpBIE
MYXH», TOMY KOMa Ha3HMBaNacs «CBs-
TOIO», @ PIMICHHS — «CBEHTOOIUBBIMBY
(6marouectuBbIM). JINTOBCHKMI CTATyT
migmae Cyay KOIMM JIUIIE TPHKOPIOHHI
CIIOpH, BOMBCTBO «3ai3KO01» JIOIWHH,
«IOTPaBY» Ta MOCIIKEHHS KPaTiKKH
3a ciioM. Alle Koma He TpuIycKaa
oUX OOMEXeHb 1 po3rsuana Maibke
BCi CIIpaBH, HE MOAUIIIOUM iX Ha KpH-
MiHanbHi Ta nuBineHi. Koiu BoHA 30U-
panacs B moBHOoMY ckuaji (iHomi 100 i
OiubIIe 0ci0), 13 MBOTO CKJIATY KOIOKO
abo mo3WBavYeM 1 BiAmoBigadeM oOHpa-
JIUCS TIOBKHI OCOOM, SIKI BUCTYIIAIU B
podi cyaiB.

OCKITBKM  3II0YMH CIIpHAMABCS 3
TOYKH 30Dy 3alOAisIHHS 30UTKIB BIac-
HUKY, a HE JIEp)KaBl UM CyCILIBCTBY, TO
noTepniinii abo Horo poaudi HIyKaju
il TIepeciTiyBany 3JI0YUHIIB, CKINKAIN
KOITy 1 HaBiTh Oe3MOCepeHbO BIUTUBAIIH
Ha CyJOBHH MpoIlec y CBOil CIpagi.
OTxe, poib MOTEPIIIOro B Tporeci
OyJ1a aKTUBHOIO HABITh Y KPUMIHAIBHUX
CrpaBax.

Cama iest TpOMaICEKOTO CyIy BHMa-
rajia IpUCyTHOCTI Ha HbOMY BCiX MicCIe-

BUX TpomajsH. Lle Oyno HeoOXigHO s
TOT0, 00 KOYKEH Ml TOKJIACTH CBOIX 3y-
CWJIb 1 3HaHB JJIS1 HIBUJIKOTO BUPILICHHS
II€T CTIpaBy, a B pasi MoTpedu — HaJlaTH
BiJIOMOCTI TpO Te, 3apajid 4oro 30upa-
€TbCs [ Kota. Hampukian, Ha Ko, sika
BinOynacs 17 gepBHst 1582 p., «crapri
1 BCl KOIISIHH TIEPBE YYHHUIH OOMOBY,
BOJJTyT OOMYar0 1 mpaBa KOITHOIO, ITH-
TAIOYM MEXKH COOOI0 CTapelb CTapIs,
9y BXKE Cs 30 BCIX CiJI cTapui i3 miana-
HUMH IaHIB CBOIX BuHMHuu?» [8, c. 20,
52, 63, 71, 95-109, 139, 180, 199, 202,
213,252,367, 433]. Ha nie crapifimunau
3 pi3HUX BOJIOCTEH MOYAIIH TPOTOIOIIY-
BaTH, XTO, 3 SIKOT BOJIOCTI, 3 KHM IpUK-
1IoB. Y JESKUX BHIAJKAX BHUMAraaocs
HaBITH HAJIATH CIIHMCOK «ITiJaHUX TOTO
cenay [8, c. 271], sx y cnpaBi mOOUTTS
kynmie Llmoiina Ta Momka Mamanyis,
B sIKOMY OyJ10 3a3HaueHo 33 ocobu.

3BHYaii 11010 MPUCYTHOCTI BCIX CyCi-
JIiB BUMAaraB He JIMIIIE TOMOMOTH CKPHB-
JOKEHOMY, & i TOTO, 00 YCiX CyCiiB Oyiio
MOBIJIOMJICHO IIPO T€, IO HA KOIIi YUUHSI-
€TBCS; 3’SICOBYBAIOCS TaKOXK, UH MOXKE
XTO-HEeOy/Ib HaJaTH BiZIOMOCTI Mpo 0cio,
SIKI CKOTJIM 3JIOYMH 1 BYaCHO He OyJIU BHU-
KpuTi. Buxoasun 3 Takux iHTEpeciB Cyci-
IiB, KOTIa MOIVIa BIZIKJIACTH CYIl HaJ 3J10-
YHMHIIEM, KOJIM HE BCi CyCinu 3 SIBUIUCS
Ha Korry. J[J1s mosermieHHs cyBopoi BH-
MOT'Y KOITHOTO ITpaBa Mo10 000B’I3KOBOT
MPUCYTHOCTI KOYKHOTO TPOMaJSTHUHA 3a-
CTOCOBYBAJIOCS 3aCTYIHHIITBO YU TPE-
craBHHANTBO [7, ¢. 128-133].

1. Yepkacbkuid, JOCTIHKYIOYH KOITHI
CyIW Ha OCHOBI JDKEpell, BU3HAYUB Jic-
KUTbKa BUJIIB TaKOTO 3aCTYITHUIITBA: TO
KPOBI (KOJX 3aCTyIalId POIUYi OTUH OfI-
HOro, 0aThbku NiTel 1 HaBIakW, OpaTw
OpaTiB Ta cecTep 1 HaBIAKH); YOJIOBIK
3aCTynaB Ha KOI APY)XUHY 1 HaBIAKH;
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el IHCTUTYT TOUIMPIOBABCS Ha JIOMO-
qanmiB, ce0TO CIIyT, HAWMUTIB; yCHOTO
JIOMY 1 HaBiTh KiJIbKOMa JIFOEMU BChOTO
cema [8, c. 62, 63, 68, 78, 87, 89, 91,
147,167, 213, 217, 226, 227, 230, 245,
287, 325, 346, 367, 429; 9, c. 91; 246,
c. 34]. Aue xona He crpuiimMala acuB-
HOTO IpeICcTaBHUNTBA. TOOTO BOHA BH-
Marajia MOsSCHeHb NMPHYUH BiACYTHOCTI
HENPHUCYTHIX OCi0 1 Toro, mob ocoow,
SKi 3acTymaroTh, Oynn MEpeKoHaHI B
TOMY, II0O BOHH 3MOXYTh HaIaTH KOIIi
HEOOXiHI /IS CYIOYMHCTBA BiJJIOMOCTI.

KomHuky Ha3uBaIHCsl KOITHAMH CY/I-
JIIMH, 10 TATBEPIKYETHCS TPEACTaB-
HUKaMH KOTIH: «MH BCI, CYJIi KOITHI, KO-
TOpUX Hac Omio o mymyTtopacra...» [10;
11, c. 96, 244]. | AK1110 TOBOPUTH TIPO 00-
paHHS Ha KOIIi Cy/1iB /s 3a0e3MmedeHHs
MOYKIIMBOCTI BHKOHYBaTH KOIIOIO CBOE
3aBAaHHS 1 MIATPUMYBATH NEBHUI Jaj
Ha Hil, TO TaKUX CYIJIIB MOXKHA OyJo 0
MIPUPIBHATH 70 cydacHoi kojerii. IHomi
KOITHHUX CYIIiB 0OMpaNy 3a MPUHIIUIIOM
€IHAJILHOTO (TPETEeMChKOT0) Cymy, TOOTO
CKPUBIKCHUI BHCYBaB CY/JIIB 31 CBOTO
0OKY, a BUHHUH — BiJl CBOTO iIM€Hi, aH —
31 CBOTO OOKY.

ITpore npuHIMT PiBHOCTI HE JOTPU-
MYBaBCsl, 00 B ESIKMX BHITAJKaX CKPHUB-
JDKEHWH 1 BUHHUM BUCTABJSUIM HEOLHA-
KOBY KIJBKICTh CYIUIIB. [HKOIH OHA
CTOpPOHA HE BHUCTAaBISJA CBOIX CY/MIB,
OCKIJIBKM 1X HE Majla, y TakoMy pasi
BOHA MOIJIa 3BEPHYTHUCS JIO CyAJiB iH-
101 CTOPOHH 3 TIPOXAHHSM X 3HAUTH [§,
c. 141, 173]. Ane He3aseXHO BiJ| IPHH-
IIUITY OOpaHHS Cy/I/IiB BOHU BUKOHYBAIIN
(GyHKIIT TPEeTEHChKUX, 3aBAAHHSIM SIKHX
OyJ10 BHIIINTH CHpaBy Ha IPOXaHHSI
CTOPIH Ta X TPUMHUPUTH.

Cyani Ha Komli oOuWpanucs He 3a-
BXKJIIM, KOMa MOTJIa CyIuTH 1 0e3 HHX.

HagiTp 3a oOpaHHS CyamiB pojib KOMH
HE 3MEHIIyBajacs, 1 BoHa Opajia mpak-
TUYHY y4acTh Y CYIOYMHCTBI, B yXBa-
JICHH] BUPOKIB Ta iX BUKoHaHHI. CymiiB
Mora obparu cama koma abo CKpHB-
JOKEHUH 3a T1 103B0sI0M, a00 0OM/BI 3a-
nikaBieHi cToponu. [IpuHmun obpanHs
YiTKO HE 3aKpIiIUTFOBAaBCs, 1 3a3BHYail
e oOpaHHsi BifgOyBajocs 3a MPHUHIU-
IIOM €THAJIBHOTO (TPETEHCHKOT0) CyImy.
Sk 6aurMo, KOTTHHUIA Cya — 1€ CIIeIiaib-
HUH 1HCTUTYT CYJUIIB Y CaMOMY TIpoIieci
iforo ¢popMyBaHHS, KU Ha TOH Jac e
He HaOyB NEeBHUX (OPM 1 CTaTiM.

[ToBHE AOTPUMAHHS NPHHIUITY €]I-
HAJIFHOTO CYAy O3HAYaio He TiTbKH 00-
paHHs CYJJIiB BiJl KOXHOI 3aIliKaBIeHO1
CTOpPOHH, a I TONepeTHIO 3r0y BUKOHY-
BaTU BHPOK IMX cynaiB. Kpim Toro 06-
paHMAM CyISIM HE BiJIaBasiacst BCS ITOB-
HICTIO CIIpaBa, i Koma mpy bOMY He 3a-
numanacst 0aiIyKor 0 BCHOTO IPO-
necy. PasoM i3 BHCYHYTUMH CYIISIMHU
BCS KOIAa yXBaJlOBaJa BUPOK. Tak, 5
Oepesnst 1625 p. y crpasi mpo o0ikpa-
JIeHHs ckapOis Mapyuni [TaBnoBudiBHH
Muxaiinosoi I'yneBudoBoi ciyra ii Ta
nursixetHuid nad [umon IllaHsSBCHKUM,
«310paBImM JIOfIE 1 MyXiB 004HXY,
po3msiHyH crpay i «IIpo To TbIe My-
JKOBE, TaKb Yy>KOCEIBIIbI, TPOMaJia BCs
TBepmpIHCKAs, SIKO U HHBIINE TPUSTEITH
ee MWIOCTH naHee ['yineBedoBoe...» BHU-
Hecom BUpok IOpieri TlocaBiro «Ha
ropio, BoaIyr mnpasa» [9, c. 142]. Tyt
OyJIo BHCYHYTO IT’SITBOX CY/IIB-CEJISIH
1 OZIHOTO NUISIXTHYA, SKI CIyXaJdH MOsiC-
HEHHJ 1 313HaHHS BUHHOTO TIPU BCil TPoO-
MaJli; BUPOK BUHECIH HE TIJIbKH 0OpaHi
cymii, a i ycst rpoMayia. B iHImoMy pasi
Oynu oOpaHi He Iuie Cyal, a ¥ iHmi
KOITHUKH, sIKi Opalli y4acTh y PO3DIIs
CIIPaBU Ta BUKOHAHHI BUPOKY [8, c. 145].
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[Ilog0 KiNBKOCTI CyAJliB, TO BOHA
Oyia pi3HO, 3a3BHYail BiJl TPHOX JIO
HaBITh JBAALATH YOTUPHOX 1 Oinblie
[8, c. 72, 132, 141, 302, 256, 273, 299,
304, 329, 340, 433; 9, c. 142]. Kinb-
KICTh CyIIiB He OyJia 4iTKO BH3HAYCHA,
1HOJII BOHA 3ajeKajia BiJ KIJILKOCTI CIJI,
o Opajiy y4acTh y Koiri, abo Bij BOI
3arikaBieHux ctopin. Ckiaay Komu
BIJIMOBIJIaB COINIAJILHUN CTaH CYJIIIB.
CynasiMu Ha Komax oOupaim MysKiB-ce-
JISTH, MUISXTY, CHIJIBHO CEJISH 1 MIIAXTY,
CIUIBPHO HIISAXTY 1 MilllaH, CHINBHO Mi-
aH, NUIIXTY 1 censtH [8, ¢. 72, 132, 141,
256, 273, 299, 301, 304, 329, 394, 396,
433; 9, c. 142].

Kpim 3BHuaifHUX BHMOT, IO CTaBHU-
JIUCS IO KOMTHUX CYIIIB, — OYTH JIIOIBMH
JIoOpUMHU Ta BipU TiTHUMH, — BUMara-
JOCS TaKOK 3HAHHA KOITHOTO TIpaBa,
OCKUTBKH JIMIIE 1€ BUPI3HSIIO iX Bij
3BHUYAHHUX KOIHHKIB 1 OYyJIO rapaHTiero
TOTO, 10 CTIpaBy Oy/ie BUPIMIEHO 32 KOII-
HuMH 3BHUYasMi [8, ¢. 396]. Lle 3HanHA
KOITHOTO IMpaBa MPHUXOIUIIO JIMIIE 3 Ya-
coMm. Ti, XTo yacTime OyBaB Ha KOIax,
MaB MOXIIUBICTh BHBYHUTH II€ IPAaBO.
Sk mpaBuIio, 1Ie OyJIA CTapIi 3a BIKOM
JIFOITH, SIKUX OOMPAITH KOITHUMH CYIISIMH
1 SIKI BENU CIpaBH Ha TPOMAICHKOMY
cyni. B ogHomy Bumazaky Oesmocepen-
HBO HE BKa3yETHCS PO 0OpaHHS CYIIIB,
aJie 3a3HAYAETHCSI, 1[0 «CTAPII KOITHUKA
CyIH KOIIHI 00BOJIAIH, O IO KOMY HIe»
[8, c. 246].

3a3Buyail poik BO3HOTO Ha TpoMal-
ChKOMY cyai Oyna Baroma, i BiH HE Mir
CTaTH KOITHUKOM a00 KOITHUM CYIICIO,
OCKIJIbKH BO3HUI 3aIIpOIIYBaBCsI HA CY/I
O(IIfHAM CBIJIKOM YCBOTO, IO [isi-
JI0Ccs i Yac po3MIsLy CIIpaBU Ha KO,
i ycboro, Mo OyII0 BayKIIMBUM TSI CTO-
poHw, sika foro 3ampocmwia. TyT MoXKHa

noroguTHcs 3 KyMmkoro I Jlemuenka, 1o
«CBOIMHU (DYHKIIISIMH BO3HHHU 31 CTOpPO-
HOIO JTOOpUX JIFOJeH Ha KOIi BUCTYIAE
IIJIKOM Yy Tid poui, sKa Haliexana im,
SIK CYJHUM MYXaM... sIK CY/Ii, BO3HHI
3 CTOPOHOIO AOOpHX Jrofel OepyTh sIK-
HAWIISUTBHINTY Y9acTh y BCiX aKTaX KOII-
HOTO TIporecy... BoHU k CymsTh, BHpi-
HIYIOTH CIPaBy 1 BUAAIOTh BUPOK» [12,
c. 27]. Orxe, BO3HUI BUKOHYBaB Pi3HI
JOPYYCHHS KOIIH, SIKi MMOJISITaJId HAacaM-
nepesl y GiKCyBaHHI YM KOHCTATyBaHHI
MOAIH, 110 BiJIrpaBano BaXJIUBY POJb Y
3IifICHEHHI TPOMAJICEKOTO CyAy, ajie Ta-
KUX TIOBHOB&)KCHb MIl' HAJITaTH BO3HOMY
TUTBKH caM TPOMaJICHKHI CylI, 00paBIIn
oro cyaaero [8, c. 302; 25, c. 54].

[{ompaBna, komHMiA ¢y OyB HE TIO-
CTIHHO MiI0Y0I0 YCTAHOBOIO, KYIU
MOKHA OyJIO TIPHHATH 31 CBOEIO CKAPTOIO.
Lle 6yB cyn, sxuit He MaB Oy/b-IKOTO Op-
raHy, 10 JIisB BiJT HOTO IMEHI, i CKIIMKaB
TPOMaJISH TUTBKH B pa3i HeOOXiTHOCTI.
Komuwmii cyn ckimkaBcs IS KOKHOTO
okpemoro Bumanaky, ad hoc. Inimia-
THBA CKJIMKAaHHS KOITHOTO CYHy Haje-
Kajga TOMY, KoMy Iie Oyno TmOoTpiOHO.
OCKUTBKH 3a4ilaJIuCs 1HTEPEeCH CKPHUB-
JUKEHOTO, TO caMe BiH CKIHKaB Ipo-
Majicekui cyn [8, c. 111, 170, 196, 209,
213,217,220, 269, 283, 305, 329, 357,
389, 392, 413]. Iliggani He MOIIU BH-
cTynmatu 0e3 J03BOIYy M 3rofM CBOTO
maHa, i TOMy HE TUBHO, IO B JESIKHX
aKTax 3a3HaueHo, IO MmiajgaHi 30upa-
IOTh KON 32 JIO3BOJIOM CBOiX IaHIiB.
Konu Oyno CKpUBIHKEHO MigAaHOTO —
yOOTOro 4YoJoOBiKa, TO KOIY CKIHKAaB
abo jgomoMaraB HOMy CKJIMKAaTH HOTO
maH [8, c. 61, 72, 91, 199, 202, 217,
221,232,249, 286, 302, 372, 393, 396,
397;9,c.24; 13, c. 105; 14, c. 658; 11,
c. 97, 175, 244].
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SIkmo ckpuBIKEHHH OyB HeMicIe-
BOIO JIFOJMHOIO, TO Ha WOT0 3aKJIMK 31M-
THCS Ha KOITY MOTJIM HE 3BE€PHYTH YBaru.
Tomy BiH 3BepTaBCs 3a JIOIIOMOTOIO 10
ypsIy, a TOH CBOIM aBTOPUTETOM, IiJi-
TPUMAaBIIA BUMOTY CKPHUBIKEHOTO,
CKIIMKaB KOITy, HAQJICWJIAI0YH JIUCTA [0
OKOJIMYHUX Ci. SIKIo nexinpka migna-
HUX TIaHa 3aMoJisuld MIKOAY MiATaHUM
IHIIIOTO TIaHa, TO aH! a0o iX YPSTHUKA
CKIIMKQJIM KONy 3a CIUIBHOI 3TOJI0H0.
ko xomy moOTpiOHO OYJIO CKIMKATH
B MicTi 3 MarneOyp3bKUM IPaBOM, TO
CKPHUBIDKCHUI MaB OTPHMATH IIO3BIN Y
MICIIEBOTO Ypsy IUIsl CKIUKaHHS T'PO-
Mmanu. Konn CKkpuBIKEHUH HE MIT CKIIH-
KaTH KOITy, a POANUiB He Oyio Ha Mici,
TO KOIy CKJIMKadM Ti, Ha YHUIA 3eMJIi
Oyno BurHEHO 37104rH. CKIMKaHHS KOTIH
Oy10 000B’I3KOM Ti€T JTFOMHHM, HA 3eMITI
sIKOT cTaBcs 3nmovnH. Lle mpukian 3Buda-
eBoro mpasa. OgHaK 000B’S30K YpSAY
CKIIMKaTH KONy B TakoMy pasi cTaB
JMIIe 3MiHOM0, Ky BHIC CTaTyT Ha BH-
MMaioK, SIKIIO BJIACHHUK Ili€] 3eMJIl SIKOCh
MPUYCTHUN 10 3II0YMHY 1 YXUISETHCS
BiJ] Takoro 000B’s13Ky (JIuToBcekmii cTa-
TyT 1588 p., po3n. XI, apt. 26; Jlutos-
cbkuil craryt 1566 p., po3n. XI, apt.
31). Komry Takox CKIMKajga cama Kora,
SKII[O0 BOHA HE BUPIIINIA CIpaBy i Bif-
KJ1ana i Ha HacTymHu# pas [§, c. 14, 62,
68, 138, 144, 198, 213, 214, 244, 253,
259, 260, 311, 333, 350, 353, 396, 409;
9, c.88,96; 3, c. 18; 11, c. 34, 91, 185,
267, 297].

Sk 3a3HagaB M. IBamimes, y 1opu-
IUYHUX 3BUYagx IliBaeHHO-3axigHol
Pyci (Ykpainm), sk i y cTapomaBHIX
CJIOB’STHCBKHX Ta TEPMaHCBKHX 3aKO-
HOJIABCTBAX, MPHUHIIUI [PUBATHOTO
mpaBa IepeBa’kaB HE TITBKHA B CIpa-
BaxX IUBINBHUX, & # Y KpUMiHAJIBHUX.

«Ocoba, mo ii mpaBo MOPYHIEHO 3JI0-
YIHOM, MOINIa BHIATH BHHHOTO IIiJT
YCIO0 CYBOPICTh 3aKOHIB a00 CKIHYUTH
CrpaBy IOOPOBITBHOIO YTOMOI0... Ha-
BiTh 1 B TOMY BHIAJKYy, KOJIHU 3JI0YHHIIS
3acymKeHo OyIIo 10 CMEPTHOT KapH, BiH
Mir nmoeanarucs» [10, c. 22]. Mu mno-
BHICTIO MTOTOMKYEMOCS 3 TYMKOIO TIPO-
(dbecopa, OCKITBKH CKPUBIKEHUH MIr
moeHaTUCs (TIPUMHUPHUTHCS) 31 3JI0-
YUHIIEM, HaBITh SKIIO 3J0YUHII OyIo
3acymKeHO JI0 CMepTi, i Ie 3aJexano
TUTBKH Bil Oa)kaHHS TOTEpHiIoro. €1-
Hatucs (MPUMUPSITHCS ) MOXKHA Oys10 Ha
PI3HHX CTaJisIX KOITHOTO MpoIecy Ta 3a
MIEBHUX yMOB. 32 MPUMHUPEHHS CKPUB-
JOKEHUH OTPUMYBaB KOMIICHCAILIIO, SKa
OyJa pi3HOO.

IIpuMupeHHa OCTaTOYHO CKacoBY-
BaJO CIpaBy i MO30aBISIIO CKPUBIKE-
HOTO IpaBa 3BepTaTucs A0 OyJb-IKOTo
THIIIOTO CY/Ty 3 ITi€t0 cripaBoto [8, ¢. 374].
Take momoxeHHs OyJI0 MPOMUCAHO 1 B
JlutoBchkux crarytax (1588 p. posn.
IV aprt. 25; 1566 p. po3n. 1V, apt. 15;
1529 p. po3n. IV, apr. 9). JleritumHe ic-
HYBaHHS KOITHOTO CYAy HPUMUHIETHCS
st JliBoOepexkHOi YkpalHu B cepe-
nuai XVII cr., a qns IpaBobepexHoi
VYkpainn — Hanpukiam XVIII ct., xoua
B AIMCHOCTI BiTOMOCTI Ipo HOTO icHY-
BaHHS MOKHa 3ycTpiTH 1 B XIX ct. Po3-
ST CKapr MpO HEBUKOHAHHS SIK Pi-
[ICHb KOIHHX, TaK 1 MPHATEIbCHKIX
CyIiB, HaJeXaB /IO KOMIICTEHIII 3eM-
CBKOTO CYIY.

Tomy, BpaxoByrouu BCi BHIIEHaBe-
JeHl (akTH, IIJIKOM MOXKHA TPHITYC-
TUTH, IO iHCTUTYT NPUMHUPEHHS, TOOTO
BpETYJIIOBaHHS KOH(UIIKTY MIX CTOpPO-
HaMM 3a y4YacTIO HeiTpambHOI ocobu
(mocepeHUKa YM TIOCEPETHHUKIB), ic-
HyBaB 3/laBHa 1 OyB «yIIOOJICHUM»
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3ac000M BHpIIICHHS KOHQIIIKTIB MIiX
cTopoHamH. | 3HOBY X TakH, SIK CBiJI-
4aTh (haKTH, BiH iCHYBaB SIK y (opmi mo-
cepeaHMITBa (Memiarii), Je CTOPOHH
CaMOCTIMHO JOXOIUIIN 3rOJIH 33 Y4acTIO
MMOCEepPEeIHNAKA, TaK 1 y (dopmi Tperei-
CBKOTO cymy (apOiTpaxy), OCKUIBKH IIi
MMOCEPETHUKA BHHOCHIIH 00OB’S3KOBE
Juis cTOpiH pimnenHs. [locepeanrukamu B
KOITHOMY CyIli OyJu oOpaHi CTOpOHAMH
ocobu — sk cyaui, o0paHi Koo, TaK 1
cama Kora, To0To BCi 0coOH, sKi Oynu
MIPUCYTHI Ha CyI.

V 11 yacu 3aKOHOIABYI aKTH, IO BHU-
JaBajucs, 3a (opMoro Oy 30ipHIKaMN
HOPM 3BHYA€EBOTO TPaBa, y IHX 3aIHCcax
MICTHIIMCS 3arajbHi TpaBuia JJIsi 3BU-
YaiB pi3HUX MiclieBocTed. | B KOXKHIM
MicIeBoCTi Oynu CcBOI crerudiuHi 3BU-
yai, sIKi 3aCTOCOBYBAJIUCH cyfaMu. [Ipuk-
JIaJIOM MOXYTh OyTH TaK 3BaHi KOITHI
cynu B YKpaiHi, IO OJIEpKaIH 3aKOHO-
JlaBUe 3aKpIIUICHHS 1 Ha MpaKTHI 3a-
CTOCOBYBQJIM HOPMH 3BHYA€EBOTO IpaBa
KOHKPETHOI MICIICBOCTI, SIKi IPOAOBKY-
BaJl CBO€E ICHYBaHHS 1 B mepioa [eTh-
MaHIUHH.

OjKe, OBIHi Yac Cy/IOB1 OpraHd He
Oyu BiJUIUIEH] BiJl aIMiHICTpaTHBHHUX,
X04ua BUHATKOM OyiH, sSK 3a3HAYaroTh
JIesiKi aBTOPHU, TUIBKHM KOTHI Ta MOJIO-
0oBHI cyau. Cama ijiest KOITHOTO CyIy —
Cyay Wiioi rpoMajud — BUMarajga IMpH-
CYTHOCTI BCIX TpOMaJiiH TICBHOI TepH-
Topil. SIKIIO TOBOPUTH TPO OOpaHHSA
Ha KOITi Cy/JTIB JUTsl 3a0€3IEeYEeHHST MOXK-
JINBOCTI BHKOHAHHS KOIIOIO CBOTO 3a-
BJIAHHS 1 MIATPUMAHHS TIEBHOTO Jajy
Ha Hill, TO TaKUX CyAiB MOXHa Oyi0 O
MPUPIBHATH JIO CydYacHOi Tpe3wjii Ha
YHCIEHHUX 300pax. [HOMI KomHMX cya-
JB OOHMpaJid 3a MPHHIMUIIOM €HaIb-
HOTO (TPETEMCHKOTO) CYIY.
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Cepaiok H. A. Tpaauuii KonnHoro cyi04uHcTBa B YKpaini

Cmammio npucesaueno icmopuxko-npagogomy anaiizy KONHo20 CyOOUUHCmMEa sK 0Coo-
AUB0i popmu epomadcvrozo cydouuHcmea 6 Vipaini ma poni eubopHoco Hawana
6 1i020 cmanosnenni. I[Ilpoananizoeano npasosuil cmamyc KOnHux cyooie ma nopsi-
00k ix obpanmus. Aemop akyenmye ysazy, wo Hapoo cam CMedCcus 3a epOMAOCbKUM
CHOKOEM I 3a OOMPUMAHHAM CB020 NPABA MA CAMOCMILHO 30iLCHIOBA8 HAPOOHY C)-
008y 61a0Y.

Ki1ro4oBi ciioBa: KonHuM Cyj1, TPOMAJChKHIA Cy/I, KOIHI CY/I/Ii, KOTTHUH MPOIEC, KOM-
MIETEHIIis] KOITHOTO CY/Y, KOIa, KOITHI 3BU4ai, KOIHE MPaBo, IPUMHUPESHHSL.

Cepatok H. A. Tpaguuuu KONHOIro cy10NpoM3BOJACTBA B YKpanHe

Cmamws noceswena ucmopuKo-npago8oMy aHaIu3y KONHO20 npoyeca KaK 0coooll
opmul 0OuecmeeHH020 CyOOnpouU3B00Cmaed 6 Ykpaune u poiu 6b100pHO20 HAYALA
6 €20 cmanosneHuu. [Ipoananuszuposansl npasogoti cmamyc KOnHulx cyoetl u nopsi-
00K ux uzbpanus. Amop akyenmupyem eHUMAHUE, YMo HAPOO cam CLeOull 3a 00-
WeCmgeHHbIM CHOKOUCMEUEM U COONIOOEHUEM C80€20 NPAsa U CAMOCHOLMENbHO
0CYuecmensii HapoOOHY CyOeOHYIO 81aCb.

KiroueBble cj10Ba: KOMHBINM Cyl, OOIIECTBEHHBINH Cya, KOIHbBIE CYIbU, KOTHBIN
mporecc, KOMIETEHIHs KOITHOTO Cy/a, KOma, KOIHbIe 00BIYal, KOITHOE IIPaBo,
IIPpUMHPCHHE.
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