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Efficiency of securing public interests is achieved by
influence of the state on the relations in the sphere of eco-
nomic activities through the relevant bodies of the public
administration by establishment of legal and administra-
tive licensing regimes.

Now in Ukraine 57 types of economic activity and
more than 200 types of work are subject to licensing, and
almost for each of them a separate licensing body is en-
visaged [1]. This situation leads to slowdown of domestic
business through direct and indirect losses both of busi-
ness entities and the state (the cost of maintaining the ex-
cessive staff of public authorities, low position in interna-
tional rankings regarding investment attractiveness — 162
seat at the World Bank in 2014 [2]).

Legal and scientific-theoretical definition of licensed
proceedings entities is almost absent. In the existing scien-
tific works these issues are studied fragmentarily or within
other administrative and juristic matters at issue without
a comprehensive approach, reflecting the realities of the
former command and administration system. Adminis-
trative proceedings were investigated by: D. Bakhrakh,
V. Bevzenko, V. Kolpakov, Y. Kozlov, V. Kovalenko,
A. Komzyuk, O. Kuzmenko, A.Mikolenko, R. Melnik,
L. Popov, I. Pastukh, V. Perepelyuk, V. Sushchenko, etc.

The study of such type of administrative proceed-
ings as licensed proceedings, to some extent, was car-
ried out only by a few scientists, who deal with admin-
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istrative law, in particular, A. Alekhin,
H. Heiko, O. Glushko, O. Ivanchenko,
A. Karmolytskyy, Y. Kozlov, G. Melny-
chuk, G. Osadchyk, V. Sereda, V. Sorokin,
K. Tymoshenko, L. Shestak, V. Shkarupa,
etc. But beyond their focus remained the
clear definition of licensed proceedings
entities and their characteristics.

Problematics of the category "li-
censed proceedings entities" in admin-
istrative law and process first of all is
due to such shorfalls in the licensed pro-
ceedings rules as the lack of legislative
consolidation of comprehensive list of
participants and the scope of their proce-
dural rights, duties and responsibilities
(legal status); discrepancy of "time re-
quirements" and contradictory laws and
regulations governing the procedure of
licensed proceedings.

Therefore, the purpose of this arti-
cle is to ascertain the types, nature and
characteristics of the licensed proceed-
ings entities on the basis of dichotomous
approach and analysis of existing scien-
tific, journalistic and regulatory sources.

Distinction of dichotomous approach
is that the participants are determined by
the presence or absence of certain char-
acteristics, exhaust the entire amount of
shared concept, every object, classified
by kind, falls into the one or the other
class [3, p.18]. Applying this approach
to the delineation of varieties of licensed
proceedings entities is appropriate based
on the purpose of the legal regulation
of public relations for private and pub-
lic law. As aptly noted by A. Krupchan
"for private law it is a person, citizens,
for public — society, the state". Criterion
of interest of legal regulation in licensed
relationship lies in dichotomy — public
(state) interests (to protect consumers

from poor quality works, products and
services in areas that are socially danger-
ous) — private interests: person, citizens,
groups of people, etc. (use of the right to
engage in business activities) [4, p. 6].

Revealing the essence of the cate-
gory "licensed proceedings entities", its
necessary to apply to such fundamental
concepts as "licensed proceedings."

There is no common standpoint of
the scientists on separation of adminis-
trative proceedings into the types, be-
cause most of them classifies adminis-
trative proceedings by their own criteria
(see V. Sorokin [5, p. 56], D. Bashrash
[6, p.154-155] V. Kolpakov [7, p. 56],
P. Kononov [8, p. 23-24] Y. Kozlov,
L. Popov [9, p. 367], S. Mahina [10, p. 73-
89 ], A. Mikolenko [11, p. 221], O. Kuz-
menko [12, p. 22-26]). However, most of
them refer licensed proceedings to subva-
rieties of permissive proceedings.

Definition of "licensed proceedings"
is limited by K.Tymoshenko by the li-
censing procedure, i.e the procedure of
issuance, renewal, cancellation and con-
trol of compliance with license require-
ments [13, p.146]. But in addition to
these procedures, there are many actions
of the competent authorities on imple-
mentation of the measures, such as: an-
nulment of a license, suspension of a li-
cense, issuance of a license duplicate,
license copy, renewal of a license, con-
duct of license cases, improvement no-
tice of license provisions, etc.

These procedures are characterized
by the following features. Firstly, by a
large number of power [14] and power-
less entities, taking part in it [15, p.92];
secondly, all activities that are a part of
licensing procedures, depending on the
activity specified by law can be carried
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out both by local authorities and central
executive bodies [14]; thirdly, on the ba-
sis of the management act of the power
entity, a person acquires special admin-
istrative legal personality [ 14]; Fourthly,
licensed proceeding is a system of con-
sistent actions, i.e. with a phasic nature
[16, p.281]; Fifthly, when it is due to in-
dissolubility of technological process, it
is possible to conduct license cases si-
multaneously in several bodies (for in-
stance, while carrying out construction,
erection works related to erection and
maintenance of fire protection means
and heating systems) [15, p.101].

Thus, the conducted critical analysis
of perspectives of the scientists, scien-
tists, who deal with administrative law
and the regulations of current legisla-
tion, allows us to assert that the licensed
proceeding is a type of administrative
proceedings, because it has all the fea-
tures of the latter, but still it has its spe-
cific identifying characteristics.

Given the presence of administra-
tive procedural status of each licensed
proceedings entity and considering the
approaches of the lawyers, who deal
with administrative law — V. Kolpakov,
O. Kuzmenko, I. Pastukh, V. Sush-
chenko, V. Kovalenko [17], V. Bevzenko,
A. Komzyuk and R. Melnik [18] to the
determination of the administrative pro-
ceedings entities (in cases of administra-
tive offenses), we can make a ranking of
the licensed proceedings entities into the
following groups: 1) entities that solve
the case; 2) entities in favor of which the
case is solved; 3) additional participants.

Endorsing the view of V. Perepe-
lyuk, it is worth noting that the differ-
ences of the legal status of these groups
of entities lie, respectively, in the pres-

ence or absence of power [19, p. 159],
and the extent of liability.

The scientist states that the legal pro-
cess theorists (M. Tishchenko, V. Hor-
shenyev) consider the main criterion
of dividing the participants of the pro-
cess to be the specific purpose of their
participation in the process — to protect
their rights or the rights of others, and
divide them into the "organizers" (so-
called leading entities that provide the
implementation of "foreign interests")
and participants (citizens and other indi-
viduals in the person of their representa-
tives, that have the rights and bear cer-
tain responsibilities that allow them to
take part in the administrative proceed-
ings for the purpose of protecting their
rights and legitimate interests or the
rights and legitimate interests of persons
they represent, groups of individuals or
organizations, and to promote the imple-
mentation of the administrative process)
[19, p. 160].

Given the dichotomous approach to
the distribution of licensed proceedings
entities, they can be divided into two
groups: 1) entities vested with power of
authority; 2) entities, that do not have
the power of authority, that can be di-
vided into subvarieties: a) interested
persons, b) additional participants of li-
censed proceedings.

To characterize the community of
the first group "entities vested with
power of authority" — public administra-
tion bodies in the area of licensing, the
analysis of approaches to the concept of
"public administration bodies" is funda-
mental.

The scientists understand the concept
of "public administration bodies" as: exec-
utive bodies that exercise executive func-
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tion, and local authorities that solve a sig-
nificant part of local affairs (T. Kravtsova
and A. Solonar [20, p. 523].) set of author-
ities and institutions, established to exer-
cise public authorities (V. Kolpakov, [21,
p. 135]); a set of executive bodies and
public executive authorities, which are
subordinate to political power (V. Avery-
anov) [22, p. 117]; system of organiza-
tional and structural formations, which
acquired powers of authority on legal
grounds for their exercising in public in-
terest [23, p. 36];

In our view, the understanding of
"public administration" in the interpre-
tation of T. Matselyk as a "system which
includes structural, functional and pro-
cedural elements, which are inextricably
linked and, having common integrative
qualities interact with other systems, re-
alizing its goal and potential [24, p. 117]
is quite accurate.

The scientists propose to expand
the structure of public administration
through the inclusion of: a) executive
bodies; b) local authorities; c) specially
established authorities for the imple-
mentation of certain functions of the ex-
ecutive bodies.

This approach to public administra-
tion entities is in line with the current
legislation on licensing.

Thus, the licensing authority accord-
ing to the Law of Ukraine "On licensing
of certain types of business activities"
[25] dd June 1, 2000 N 1775 - 111, — ex-
ecutive body, determined by the Cabinet
of Ministers of Ukraine, collegial body,
constituted by law, specially authorized
executive body for licensing of certain
types of business activities.

The new Law of Ukraine No. 222-
VIII as of 2 March 2015, which takes ef-

fect on 26.06.2015 defines the licensing
authority as the "... — executive body, de-
termined by the Cabinet of Ministers of
Ukraine, or collegial body, constituted
by law" [26].

The list of licensing authorities un-
der the Law of Ukraine "On licensing
of certain types of business activities" is
approved by the Regulation of the Cab-
inet of Ministers of Ukraine as of No-
vember 14, 2000 No.1698 «On approval
of the list of licensing authorities", and
identifies 34 bodies, namely: the Minis-
try of Interior, The State Service of Min-
ing Supervision and Industrial Safety,
Ministry of Natural Resources and En-
vironment, the State Service of Geology
and Mineral Resources of Ukraine, the
State Service of Mining Supervision and
Industrial Safety Ukraine, the State Ser-
vice of Ukraine on drugs, the State Ser-
vice of Ukraine on Drug Control, Vet-
erinary and Phytosanitary Service of
Ukraine, Ministry of agrarian policy,
Council of Ministers of Autonomous
Republic of Crimea, regional, Kyiv and
Sevastopol municipal state administra-
tion, State Security Service of Ukraine,
Administration of the state special com-
munications, Ministry of Finance, State
Assay Service of Ukraine, National
Electricity Regulatory Commission, the
National Commission, which performs
state regulation in the sphere of public
utilities, Council of Ministers of Auton-
omous Republic of Crimea, regional,
Kyiv and Sevastopol municipal state
administrations, State Space Agency of
Ukraine, Ministry of Healthcare, State
service of social diseases, State In-
spection of Ukraine on safety in mari-
time and river transport, the State avi-
ation service, State Agency of Ukraine
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for Tourism and Resorts, State Service
of Ukraine on Emergencies, Ministry of
economic development and trade, Pub-
lic employment service, State Agency
of Land Resources of Ukraine, State
Agency for Fisheries, State customs ser-
vice, Ministry of Education, Youth and
Sports of Ukraine, State service of in-
tellectual property, the Commission for
Regulation of Financial Markets, Min-
istry of Energy and Coal Industry, State
tax service of Ukraine, the Ministry of
Industrial Policy [14].

However, this list of licensing au-
thorities is not exhaustive.

Thus, the National Council of
Ukraine on Television and Radio Broad-
casting [25] is developing and imple-
menting public policies of broadcasting
licensing. National Bank of Ukraine [27]
performs licensing of banking activities
and issues licenses to non-bank financial
institutions that intend to become par-
ties to the payment systems, for money
transfer without opening accounts and
withdraws them in accordance with the
law. The National Commission on Secu-
rities and Stock Market performs licens-
ing of certain types of professional ac-
tivities at stock market [28].

Thus, the entities vested with public
authority in Ukraine currently include
such public administration bodies as the
Cabinet of Ministers of Ukraine, which
provides implementation of state policy
in the field of licensing through the adop-
tion of legal acts in the field of licensing;
specially authorized licensing body - the
State Regulatory Service of Ukraine; ex-
ecutive bodies, determined by the Cabi-
net of Ministers of Ukraine (ministries,
services, commissions, agencies, inspec-
tions); specially established bodies to im-

plement certain functions of executive
bodies, state collegial bodies, constituted
by law (e.g, National Commission for
Securities and Stock Market, Expert and
Appeal Board, etc.); specially authorized
executive bodies of councils, authorized
to carry out licensing of certain types of
business activities.

In this case, it is appropriate to de-
fine the main features of the system of
licensing authorities in the United States
of America, caused by the decentraliza-
tion of power:

a) public authorities have the pow-
ers for licensing and independent bodies
dealing only with licensing and certifi-
cation (e.g, a department for issuing pro-
fessional licenses to psychologists was
opened in the Department of Education
of New York) can be established;

b) the most common is the imple-
mentation of licensing by the commis-
sions, independent from the public ad-
ministration bodies;

¢) depending on the nature of the ac-
tivity licensed (beyond the state or not)
the licensing authorities will, accord-
ingly, be the federal authorities (broad-
casting or production of drugs) or local
authorities (demonstration of films, sale
of alcoholic beverages);

d) possible empowerment of pub-
lic administration bodies, the main ac-
tivities of which are focused on another
area (e.g Court of Appeal of the District
of Columbia licenses attorneys (attor-
neys admitted to trials) [29, p.79].

The "entities that do not have the
power of authority" include the inter-
ested persons and additional participants
of licensed proceedings.

Interested persons against whom the
case is decided in licensing can be: indi-

50

AnminicTpatuBHe npaBo i npouec. — Ne 2(12). — 2015



3ATAJIBHE AIMIHICTPATUBHE ITPABO

viduals, legal entities and individual en-
trepreneurs.

Identification of "interested entities"
of licensed proceedings depends on the
following factors: type of business ac-
tivity that is licensed; stages of licensed
proceedings, such as proceedings to is-
sue licenses or proceeding with compli-
ance by the licensee with license terms
and conditions that can be used for their
classification.

Thus, according to the type of busi-
ness activity that is licensed, interested
persons will be divided into:

a) exclusively entities. For example,
in licensing proceedings based on the
"Procedures and conditions for issuing
the license for certain types of profes-
sional activities at stock market (secu-
rities market), license renewal, issuance
of duplicate and copy of license" ap-
proved by the National Commission
on Securities and Stock Market as of
14.05.2013 No.817 will be the follow-
ing entities: the licensee or applicant -
exclusively entity.

b) individuals and business entities
(individual entrepreneurs and legal en-
tities). For example, in the proceeding
for issuance of individual license for
the placement by residents (legal enti-
ties and individuals) of currency values
on accounts outside Ukraine (according
to the Regulation, approved by the De-
cision of the Board of National Bank as
of 14.10.2004 N 485) are such subjects
as: license holder or resident-applicant —
individual - individual entrepreneur, le-
gal person.

¢) business entities (individual entre-
preneurs, legal entities).

Distribution of the interested persons
as the licensed proceedings entities,

based on the stage of licensed proceed-
ing can be carried out as follows:

1) licensees (persons who are li-
censed to carry out a type of business,
established by the law),;

2) license applicants (persons who
submitted an application to the licens-
ing authority for obtaining a license,
together with supporting documents in
accordance with the relevant licensing
conditions);

3) persons engaged in activities sub-
ject to licensing without license for its
implementation [26]);

The question that has to be answered
is whether a person without the status
of "entrepreneur" is recognized by law
as a licensed proceedings entity — an in-
terested person? The legislator states:
"A business entity...... refers for a li-
cense to the appropriate licensing body
with an application form" [25].

We find in the Law of Ukraine
"On licensing of certain types of busi-
ness activities" [25] the definition of
the business entity as the "legal entity,
registered in the order established by
law, regardless of its organizational and
legal form and ownership, engaged in
economic activities, except for public
bodies and local authorities, as well as
the individual entrepreneur and inves-
tor, including foreign investor, which
is the party to the production sharing
agreement under the Law of Ukraine
"On Production Sharing Agreements"
(301"

It is stated in the Economic Code of
Ukraine as of 16.01.2003 No.436-1V,
Article 58 that the business entity is sub-
ject to state registration as a legal entity
or individual entrepreneur in the manner
prescribed by law.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-12-2015
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Thus, the basic regulatory legal act
in the sphere of licensing — the Law
"On licensing of certain types of busi-
ness activities" does not recognize an
individual without a status of "entre-
preneur” as a licensed proceedings en-
tity (other than a natural person that is
a party to the production sharing agree-
ment), that should be brought into line
with the realities of the present, us-
ing, for example, the experience of the
United States of America, where a nat-
ural person is a full value licensed pro-
ceedings entity.

In the USA many activities require a
permit for a legal entity as a whole to
conduct certain types of business. Li-
censes can obtained by the legal entities
for their specialists (they are terminated
in case of change of employment) and
by the specialists for the further oppor-
tunity to work within a profession (ar-
chitects, lawyers, accountants, estate
agents) [29, p.78].

The additional participants of the li-
censed proceedings are the Centers of
administrative services, specialists (ex-
perts).

The specialists (experts) in licensed
proceedings assess evidence that is cru-
cial for rendering the final adminis-
trative action, i.e making the decision
on whether the applicant will become
the licensee or its legal status will not
change (in case when given the submit-
ted documents the applicant will be re-
jected a license) [15, p.98].

The centers of administrative ser-
vices — mediators in the licensed pro-
ceedings. Provision of administrative
services in the field of licensing through
the center of administrative services in
Ukraine is in its infancy.

Analysis of the problem under study
suggests that the absence of a legisla-
tive recognition of the list of licensed
proceedings subjects increases entropy
in relationship between public adminis-
tration body and the licensee or license
applicant and leads to confusion, unnec-
essary expenditure of material and hu-
man resources.

Creating convenient, "transparent"
appropriate conditions for obtaining
by the entities of the administrative ser-
vices in the field of licensing has to be-
come one of the main tasks of the public
administration bodies.

For this purpose: firstly, there must
be an exhaustive list of licensing au-
thorities without reference to a "special
regulatory legal act", which can be im-
plemented using a single register of li-
censing authorities (as part of the Com-
mon Licensing Register), secondly, an
individual without a status of "entrepre-
neur"” must be recognized as the licensed
proceedings entity.

The submitted offer can be imple-
mented by amending the following regu-
latory legal acts:

- paragraph 4, Article 1 and indent
1, Article 10 of the Law of Ukraine "On
licensing of certain types of business
activities" [25] must be added with the
words: "...... and an individual"';

- paragraph 2 of the Regulation of
the Cabinet of Ministers "On approval
of the Procedure for formation, main-
tenance and use of the license registry
data and presenting it to the Unified Li-
cense Registry" [31] must be added with
the words: "...... record keeping to the
fullest extent of licensing authorities -
as well as the types of economic activi-
ties that they are licensed".
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Maneank T.O., Illamoukina M.B. /IuxoromiuHmii migxing a0 cucreMaTHKH
cy0’€KTiB JlileH31i{HOr0 NpoBaIKeHHS

Y emammi nodaemwvcsa ananiz cy6’exmis, aki 6UHUKAIOMb 8 NPOYECI IYEH3IUHO20
NPOBAOINCEHHSL, SIK 0COONUBO20 BUY NIYEHIIUHUX NPOBAOICEHD BUXOOSUU 3 OUXOMO-
MIYHO20 nidxody 0o ix posnodiny. Obrpynmosana neobxionicms mpancgopmayii
¢y0 €Kmis NiyeH3itiHO20 NPOBAONCEHHS.
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LICH3YBaHHs, JIICH31aT .

Maneank T.A., lllanouknua M.B. /IluxoToMU4YecKMid MOAX0A K CHCTEMATHKeE
Ccy0beKTOB JINIIEH3MOHHOTO MPOM3BOACTBA

B cmamve 0aemcsa ananus cyOvbekmos, 603HUKAOWUX 8 Npoyecce TUYEHIUOHHOZO0
npouU3B00CmEd, Kak 0cob6020 6Udad JUYEHIUOHHBIX NPOU3BOOCTE UCX005L U3 OUXOMO-
MUHECK020 NOOX00d K uXx pacnpedenenuio. Obochosana neobxooumocnms mpancgop-
Mayuu cyOobekmos TUYEeH3UOHHO20 NPOU3B00CMEd.
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