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IMPACT OF THE RESOLUTION OF THE EUROPEAN COURT

OF HUMAN RIGHTS ON FORMATION OF THE POSITION REGARDING
THE APPLICATION OF THE SEPARATE PROVISIONS

OF THE LEGISLATION ON ADMINISTRATIVE OFFENCES

In the article we have analyzed several resolutions of the European court of human
rights, taken under the applications of the citizens of Ukraine as well as the position
of the Supreme Court of Ukraine regarding the cases where the legitimacy of bringing
the persons to the administrative responsibility is evaluated. On the basis of the analy-
sis, a number of the conclusions is suggested. Taking into consideration the conclusions,
not only the court practice should be formed, but also the norms of the Code of Ukraine
on administrative offences should be improved.
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Lately the European Court of Human Rights (here-
inafter — the Court) has approved a lot of resolutions in
the cases against Ukraine which state the violation of the
Convention for the Protection of Human Rights and Fun-
damental Freedoms 1950 (hereinafter — the Convention).
The content of some of them stipulated that these viola-
tions have been committed due to the fact that the Ukrai-
nian courts applying some norms of administrative law
(in particular, the regulations of the Code of Ukraine on
administrative offence (hereinafter - CUAO)) do not con-
sider the obligatory character of the convention provi-
sions which determine the principles, which resolve the
issues on legal responsibility of the physical persons.

We would like to emphasize that the majority of the
resolutions of the Court in the proceedings against Ukraine
have received the status of the final ones. It has given a
possibility to the applicants of the proceeding to raise a
question concerning the review by the Supreme Court if
Ukraine of the resolutions of national courts taken with
the violation by Ukraine of the international obligations.

The analysis of the Court resolutions as well as the pro-
visions of the Supreme Court of Ukraine in the proceed-
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ings where the legitimacy of bringing of
the persons to the administrative respon-
sibility is evaluated, gives the possibil-
ity to formulate a number of the conclu-
sions. In our opinion the court practice
should be formed as well as the norms
of CUAO should be improved consider-
ing these conclusions.

1. Proceeding in the cases on admin-
istrative offences, in the result of which
a resolution on application of the most
strict penalty — administrative arrest
can be taken and it is considered crimi-
nal according to its content that is such
that demands the provision of all the
guarantees of the article 6 of the Con-
vention.

The resolutions in the proceedings
“Gurepka against Ukraine” and “Ko-
rmev and Karpenko against Ukraine”
can serve as the samples of the resolu-
tions in which the Court demonstrates
the specified positions. The last one de-
termines that the applicant Karpenko
due to committing the administrative of-
fence specified in the part 1 of the arti-
cle 185-3 CUAO has been punished by
means of imposition of fine. However,
the sanction of the specified article at the
moment when the applicant had been
brought to the responsibility, defined the
possibility of application of the adminis-
trative arrest. Thus, the offence specified
is not significant and the proceeding on
consideration of the cases on bringing to
the responsibility for its commitments
should take place on the basis similar to
those which are used for the consider-
ation of the criminal case [1].

Moreover, the questions regarding
the criteria, according to which the of-
fences can be considered an insignificant
one, was specified in the explanatory

note to the Protocol No. 7 of the Con-
vention. The explanatory note specified
that the main criteria is whether the of-
fence is castigated with imprisonment.
Specifying this explanation, the Court
in the resolution in the case “Gurepka
against Ukraine” demonstrates a point
of view which totally coincides with
the one stated in the case “Kornev and
Karpenko against Ukraine”: the appli-
cant Gurepka was brought to respon-
sibility under the part 1 of the article
185-3 of CUAO which stipulated the
possibility of application of the admin-
istrative arrest to 15 days; presence in
the sanction of the main penalty in the
form of imprisonments makes it impos-
sible to consider the offence as an insig-
nificant one [2].

2. Bringing of a person to adminis-
trative responsibility for the order vio-
lation which is not duly established by
the national legislation is incompatible
with the provisions of the Convention,
in particular art. 7 of the international
law act.

This conclusion was formulated in
the Court resolution in the case “Veren-
zov against Ukraine”. In the application
to the Court, Verenzov complained about
the fact that he was declared to be guilty
in the violation of the order of manifesta-
tion realization despite such order is not
duly determined in the legislation.

Having investigated the international
acts, the Ukrainian legislation, having
analyzed the court practice regarding re-
alization of the right for peaceful meet-
ings, the Court specified that the appli-
cant was brought to responsibility for
disobedience to legal orders of the po-
lice representatives and for violation of
the order of the demonstrations holding.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-12-2015
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The last one of the specified violations is
stated in the article 185-1 of the CUAO.
Nevertheless, its ground, in other words
the order of the demonstration hold-
ing, is not duly specified in the legisla-
tion. Due to this reason, the Court has
summed up that due to absence of the
rules of holding a peaceful demonstra-
tion, the applicant’s penalty for the vio-
lation of the non-existing order is a vio-
lation of the convention norms [3].

3. Fixing in CUAO of too short time
period for the examination of the case
regarding administrative offence leads
to the violation of the person'’s right for
time and possibility for preparation of
his defense as well as the right for legal
assistance at his own option.

The above specified laws are guaran-
teed by the paragraphs 1 and 3, article 6
of the Convection. Their violation is de-
termined in the resolutions of the Court
in the cases “Kornev and Karpenko
against Ukraine” and “Verenzov against
Ukraine”.

We would specify that in the first
case the Court investigated the issue of
responsibility to convention provisions
of the procedures of bringing the appli-
cant Karpenko to responsibility under
the part 1 article 185-3 of CUAO and in
the other one — the applicant Verenzov
under the article 185 and part 1 article
185-1 of the CUAO.

The article 277 of CUAO deter-
mines that the cases regarding adminis-
trative offences stipulated by article 185
and part 1 article 185-3 are considered
by the court within one day and article
185-1 — within three days.

In both specified resolutions the
Court reminded that the subparagraph b
part 3 article 6 of the Convection guaran-

tees for the accused one “adequate time
and possibilities necessary for the prep-
aration of his defense”. The accused one
should have a possibility to organize his
defense in a due way, to present with-
out any obstacles to the court, which
investigates the case, all necessary de-
fense arguments and in such way influ-
ence on the proceeding result. In addi-
tion, the means which are accessible to
all, who is accused of offence commit-
ment, should include the possibility to
get acquainted with the results of the in-
vestigation which took place during the
whole proceeding in order to prepare his
defense. The issue of the time period ad-
equacy and the means given to the ac-
cused one should be evaluated taking
into account the circumstances of each
certain case.

In the case of Karpenko and in the
case of Verenzov, the Court specified
that despite the absence of a certain stat-
ing a certain time period between draw-
ing up of the acts on administrative of-
fences and examination of the cases
regarding the applicants, it’s obvious
that it did not exceed several hours.
Even if to presume that these cases were
not complicated, the Court expresses
it doubt that the circumstances under
which they have been considered, had
been such that gave the applicants a pos-
sibility to get duly acquainted with the
accusation and proves against them, to
evaluate them and elaborate an effective
legal strategy of their defense. The fur-
ther appellation claim which took place
in the case of Verenzov, in opinion of
the Court, could not change the situation
taking into account the fact that at the
moment when the appellation court in-
vestigated the applicant’s claim, he has
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already completed the time of the ad-
ministrative arrest. Thus, in the speci-
fied cases the Court has come to a con-
clusion that the applicant had not had
adequate time and means for the prepa-
ration of their defense.

Regarding the right for the legal as-
sistance on his own choice, the Court
has also defined that it was violated in
both considered cases. Whereas in the
resolutions for both cases, it it described
a different demonstration of such vio-
lation. So in the case of Verenzov, the
national court refused the applicant to
satisfy his claim regarding the presen-
tation of his interests by the attorney at
his own choice under the reason that the
claimant was a human rights activist.

Expressing critics to such argumen-
tation, the Court indicated that not each
human right activist is an attorney and
if even when such person is an attorney,
it does not mean that he was not vulner-
able or did not needed the assistance in
his procedural status of a suspect one.
If a person considers that he need legal
assistance and the national legislations
guarantees his right for the defender not-
withstanding his own legal knowledge.
Refusal of the national bodies to satisfy
such petition on legal representation is
illegal and self-willed.

In the other case the claimant
Karpenko affirmed that still she didn’t
apply for the provision of the legal rep-
resentation of her interest, she should
not be blamed for that because as it was
said earlier, she didn’t have any time to
evaluate the situation and understand
the necessity and importance of such
petition for the examination of her case.
Thus, the Court has come to a conclu-
sion that the inactivity of the claimant

does not release the country from the re-
sponsibility for the violation of her pro-
cedural rights.

4. Review by the appellation court
of the resolution regarding administra-
tive arrest after full completion of the
penalty is a violation of the appellation
right specified in the article 2 of the Act
No. 7 to the Convention.

Such resolution was taken by the
Court after having examined the case
“Shvidka against Ukraine”. The claim-
ant in this case was brought to the re-
sponsibility under the court resolution
dd 30 August 2011 under the article
173 of CUAO with the imposition of
the penalty in the form of the adminis-
trative arrest of 10 days. The defender
of Shvidka presented an appeal on her
behalf in the day of the resolution ap-
proval which was considered by the ap-
pellation court in 21 September 2011. At
that time Shvidka has already completed
her full penalty and for this reason in her
claim to the Court, she specified that at
the moment of the appeal consideration,
it was not important to her whether the
appellation court cancels the resolution
of the court of first instance or leaves it
without any changes.

Having certified in this case the vio-
lation of the appellation right, the Court
specified that under the CUAO, the ap-
pellation claim does not terminate the
execution of the court resolution on im-
posing the administrative arrest. Thus,
the review by the appellation court of the
resolution on imposing the arrest shall
be executed afterwards when the per-
son brought to responsibility, has com-
pleted her penalty. Due to this reason the
Court mentioned that such review can-
not effectively correct the deficiencies

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-12-2015
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of the resolution of the court of lower
instance as it (reviw) “serves to no aim
anymore”.

The Court has also mentioned the
fact that if the appellation court has can-
celled the resolution of the court of first
instance, than the claimant would be
able to demand on this basis the payment
of material and moral damages. Never-
theless, in the Court’s opinion, such ret-
rospective and exclusively compen-
sation method of legal defense cannot
be considered as a replacement of law
for revision as the Contention is aimed
to guarantee not the illusion rights but
the rights, which are effective in prac-
tice [4].

5. The powers of the Supreme Court
of Ukraine specified in the article 297-
10 CUAO completely guarantee the ad-
equate possibilities to reach the jurid-
ical state, which has a person before
violation of the Convention, in respect
to which the question of brining to ad-
ministrative responsibility was solved.

According to this article if the Su-
preme Court of Ukraine has come to a
conclusion about complete or partial re-
vision of the resolution in the case on
administrative offence due to the defini-
tion of the violation by Ukraine of the
international obligations, it has the right
a) to cancel the resolution and terminate
the proceeding, b) cancel the resolution
and send the case to a new examination
to the court, which has delivered the
judgment subject to appellation.

We would like to underline that
Verenzov and Shvydka in their claims
to the Court specified that their bringing
to administrative responsibility formed
the violation of the rights which are pro-
tected by the Convention. So, Verenzov

complained about the intervention in his
right of peaceful meetings (article 11 of
the Convention) and Shvydka — about
violation of the rights of free expres-
sion of opinion (article 10 of the Con-
vention). In other words, both claimants
affirmed that their actions were not ille-
gal and for this reason, the enforcement
measures cannot be applied to them.
The Court in its resolutions supported
the positions of Verenzov and Shvydka
stating the violation of the specified ar-
ticles of the Convention.

The Supreme Court of Ukraine, hav-
ing investigated the relevant claims of
Verenzov and Shvydka, cancelled the
resolutions of national court on bringing
of these persons to responsibility, and
terminated the proceeding in these cases
due to the lack of content of administra-
tive offences [5, 6].

Karpenko in the claim to the Court
indicated the violation of the part 3 of the
article 6 of the Convention, e.g. the non-
provision of the time and possibilities
required for preparation of her defense.
So, the claimant has not complained
about bringing her to responsibility due
to the absence in her actions of the of-
fense content, she mentioned that she
had not has fair judicial examination due
to violation of the procedural guarantees
stipulated by the Convention. For this
reason the Supreme Court of Ukraine
has partly satisfied the Karpenko claim
on review of the resolution of her bring-
ing to responsibility, cancelled the reso-
lution of the court of first instance and
the case was directed to new review [7].

The proceeding in the case regarding
Karpenko was terminated by the resolu-
tion of the judge of Chervonozavodskiy
district court in Kharkiv city. By the mo-
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ment of its new review, the term of ad-
ministrative penalty has finished. In this
resolution Karpenko was proclaimed
guilty in committing an offence stipu-
lated by the part 1 of the article 185 — 3
of CUAO [8]. We consider that the de-
sirable for the claimant reason for the
proceeding termination which would
completely rehabilitate her, would have
been the determination by the court at
new consideration of the case, of the ab-
sence in her action of the offence con-
tent due to not proving the guilt in com-
mitting the offense.

The decision of the appellation court
regarding bringing of Karpenko to re-
sponsibility is not included into the Uni-
fied register of court decisions. We sup-
pose that the claimant has not used her
right to appeal the court resolution ac-
cording to which she was declared
guilty. Whereas under the article 294 of
the CUAO she could have appealed the
resolution of the court of first instance
declared in the result of new consider-
ation of the case and ask the appellation
court to terminate the proceeding under
the rehabilitation reason.
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IIncapenxko H. b. Brnumme pimens €Bponeiicbkoro cyiy 3 npas JIIOAMHU
Ha (QopmyBaHHS NO3MLill 3 NPHBOAY 3aCTOCYBAHHS OKPEMHX II0JIOXKEHb
3aKOHOABCTBA PO aAMiHICTPATHBHI NPABONOPYIIEHHS.

Y emammi npoananizoeano oesxi piwenna €aponeticbkoco cyoy 3 npag moouHu, nocma-
HOBIEHI 3a 3as6amu 2pomadsn Ykpainu, a maxooic nosuyii Bepxosnozo Cydy Vipainu y
cnpasax, 0e OYiHIOEMbCs 3aKOHHICMb NPUMSIZHEH ST 0CIO 00 AOMIHICMpamueHol 6i0no-
sidanvrHocmi. Ha niocmagi ananizy 3anponoHo8aHo HusKy makux 6ucHoexie: 1) nposa-
Odicentsl 8 Cnpagi npo aominicmpamusHe npasonoOPYUeHHs, y pe3yibmami K020 Modice
OYmu nPUtHAMO PileHHsl NPO 3ACMOCYS8AHHS HAUICOPCMKIWO20 CINACHEHHS — AOMIHI-
CMPAMUHO20 apeuunty, 68aHCAEMbCs N0 CYMI KPUMIHATLHUM, d IMOMY MAKUM, WO 8UMA-
eae sabesneuenns 6cix capanmiu cmammi 6 Koneenyii npo saxucm npag ioouHu i OCHo-
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BONONLONCHUX 80000, 2) NPUMSICHEHHSL 0COOU 00 AOMIHICMPAMUEHOT 8I0NOGIOATILHOCI
30 NOPYWEeHHs! NOPSOKY, SIKULL 3 HATEICHOIO YIMKICIIO He GUSHAYEHUI HAYIOHATLHUM 30-
KOHOO0Aa6CmMBoM, € HecyMichum 3 nonodicennamu Koneenyii; 3) naomo xopomxi cmpoku
07151 po32NA0y CNpasi Npo AOMIHICMpamueHe npagonopyulerts, nepedoaueni Kooexcom
Yrpainu npo aominicmpamueni npasonopyuienns, npuzeo0ams 00 NOPYUIEHHS! Npasd
0CobU Mamu 4ac ma MoAHCAUBOCHI OJist NIO20MOBKU C6020 3AXUCTY, d MAKOJIC NPaAsa HA
HOPUOUYHY OONOMOZY 3a BIACHUM 8UOOPOM, 4) nepe2iiad anersayitiHumM cyOOM HOCIMAHOBU
nO HAKAAOeHHs AOMIHICMPAMUGHO2O apewmy nicia Gi00Ymms CMASHEHHA Y NOGHOMY
00531 € NOPYUWEHHAM NPasa HA OCKAPIICeHH s, 3a0eKiaposanozo y Tlpomokoni Ne 7 do
Koneenyii; 5) eusnaueni y Kooexcy Yxpainu npo aominicmpamueni npagonopyuienns
nosHosadicens Bepxoenozo Cydy Ykpainu noenoio mipoio sabesneuyiomv adexeammi
MOdICTIUBOCMI OISl OOCACHENHS I0PUOUYHO20 CINAHY, W0 Mana 0o nopyuienns Konsenyii
0c06a, 8IOHOCHO AKOT UPIULYBANOCH NUMAHHS NPO NPUMASHEHHS 00 AOMIHICIPATNUGHOT
8I0N0BI0AILHOCMI.

Biosnaueno, wo 3 oenady Ha Oami 8UCHOBKU OOYIbHO hopMmyeamu He MinbKu Cyoo8y
npakmuky y 6i0noGioHux cnpaeax, a il yoockonamosamu Hopmu Kooexcy Ykpainu npo
AOMIHICMPAMUBHI RPABONOPYULEHHSL.

KutrouoBi ciioBa: 1mpoBa/pKEHHSI B CIPaBax IIPO a[MIHICTPATHBHI IPABOIIOPYIICHHS,
MPUHIMIN TPOBAPKSHHS B CIIpaBax Mpo aIMiHiCTPATHBHI MPABOMOPYIIIEHHS, TEPETIIs/T
pillicHb Y CIIpaBax Mpo aJMiHICTPaTUBHI MPABOIIOPYIICHHS.

Mucapenxo H. b. Brusinue pemennii EBponeiickoro cyna mo npaBam 4ejaoBeka
Ha (popMHpOBaHHE MO3MIHII OTHOCUTEIHHO MPUMEHEHNs OTAeIbHBIX MOJI0Ke-
HMii 32aKOHOAATEILCTBA 00 AAMHUHUCTPATUBHBIX MIPABOHAPYLICHHUSIX.

B cmamvwe npoananusuposansl nekomopwie pewenust Esponeiickoeo cyda no npasam
YenoBeKa, BbIHeCEHHbIe N0 3AABICHUAM SPAXCOaH Yrkpaunvl, a maxce nosuyuu Bep-
xo6Hoeo Cyda Ykpaunsl no deiam 0 3aKOHHOCMU NPUBTEYEHUA DUSUYECKUX TuY K
aomunucmpamueHot omgemcemeennocmu. Ha ocnose nposedennozo ananusza cgop-
MYIUPOBAHO P50 BbIEOOOE, HA KOMOPbLe CLedyem OPUEeHMUPOSAMbCs He MOAbKO NpU
cyoebHOM paccmompenuy OaHHLIX 0ell, a U npu ycosepuieHcmeosanuu Hopm Kodexca
Vkpaurvl 06 a0murucmpamusHoiX npagoHapYUEHUSX.

Ku1roueBble ci10Ba: MPOU3BOACTBO MO AesaM 00 aIMUHUCTPAaTUBHBIX [IPAaBOHAPYILIE-
HUSX, TPUHIUIBI IPOM3BOICTBA 110 JesiaM 00 aJMHHUCTPATHBHBIX MPaBOHAPYIIIE-
HUSX, TIEPECMOTP PELICHHUH 1o enaM 00 aAMHHUCTPATUBHBIX IIPaBOHAPYLICHHSX.

Cmammas nadiituina 0o peoaxuii 8.05.2015
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