3ATAJIBHA YACTUHA AAMIHICTPATUBHOI'O ITIPOLECY
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AOMIHICTPATUBHMI NPOLIEC TA ALMIHICTPATUBHE
CYAO4YUHCTBO: A0 MUTAHHA NPO CNIBBIAHOLLUEHHA
MPABOBUX KATEFOPIVA

Y emammi npoananizosano konyenyii w000 usnavenHs NOUAMMs ma po3yMiHHs Npu-
poou adminicmpamuenozo npoyecy. Cxapakmepuzo8ano 03HaKu aOMiHICMpamueHo2o
npoyecy i 3icmagieno ix 3 03HaKaMu AOMIHICIMPAMUEHO20 cyOouuHcmed. 3pooneno au-
CHOBOK, WO PO32I510YBAHI NPABOGI ABUWA € BIOMIHHUMU 30 CYMHICIIO MA NPUSHAYEH-
HAM hopmamu OiSLIbHOCME NPeOCMABHUKIE GILAOU.

Karo4uoBi ciioBa: aJMiHICTpaTUBHUI MPOIEC, aMIHICTPaTUBHE CYAOYMHCTBO, «yIpaB-
JIHChKa» KOHIICIIis afMiHICTPaTUBHOTO MPOIIECY, «FOPUCAMKIIIIHAY KOHICTIIISI a{MiHi-
CTPATUBHOTO MPOIECY, TPOBAKEHHSI.
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HaykoBy po3poOky KoHIenmii aaMiHICTpaTHB-
HOro mnporecy Oyno posnouaro me y 60-ti poku XX cT.
CaMe 11i pOKHM BIJI3HAYAIOTHCS OIyONIKYBaHHSIM BaX-
nmuBUX MoHorpadiunux pnociigxenr H. CamimeBoi
«AnvmunuctparuBabiii mporecc B CCCPy» (1964) [1]
ta B. Copokina «IIpobieMbl aJMUHUCTPATUBHOTO
npomnecca» (1968) [2]. Ix aBropu dakTidHO 3amponony-
BaJIM HAyKOBill CIUJIBHOTI OOTOBOPUTU apryMEHTHU Ha KO-
pHUCTh a00 CIPOCTYBaHHSI JIBOX PI3HWX KOHIICMIIH 1070
BU3HAYCHHS [TOHATTS Ta PO3YMIiHHsI CYTHOCTI PO3IIIsIIyBa-
HOTO TIPABOBOTO SIBUIIIA — KOHIIEIIH «IOPUCANKIIIHOTOY»
Ta «yNPaBIiHCHKOT0» aJMIHICTPATUBHOTO MPOIIECY.

HuHi npeacTaBHUKY BITYM3HSHOT aMiHICTPaTHBHO-
[IPaBOBOI HAyKH, MPOIOBKYIOUU IHCKYTYBaTH CTOCOBHO
BaroMoOCTi 3raJlaHUX apryMEHTIB, CJIYIIHO 3ayBa)KyIOTh,
110 HEeBHUPINIEHE MHUTaHHS LIOJ0 CYTHOCTI aJMiHICTpa-
THUBHOTO TPOIIECY BU3HAYAETHCS TCHJICHINEIO IO «XPOHI-
3arii» [3, ¢. 39]. OueBuHO, IO ISl TEHACHIIIS MIATPU-
MY€EThCsL THM, 10 Ticis npuidHaTTs 2005 poky Konekcy
aJIMIHICTPaTUBHOTO CYAOYMHCTBA YKpaiHH JONATKOBO BU-
HUKJa e W mpoOieMa BCTAHOBJICHHS CITIBBIIHOIICHHS
TAKUX KaTeropil, sIK «aMiHICTPATUBHHI IPOIIEC» Ta «aJI-
MIHICTPaTUBHE CYTOYHHCTBOY.

Hus po3p’sizanHs i€l mpobnemMu yKpaiHChKI IMpaB-
HUK{ TIPOTIOHYIOTh, SIK TIPABWIJIO, HAWIPOCTIIWHN IMUISX,
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a caMe po3IVIsIaTH aIMIHICTpaTHUBHE CY-
JIOYMHCTBO SIK CTPYKTYPHHH €JIEMEHT
aJMIHICTPATUBHOTO TPOIIECY.

Taxk, O. Ky3pMeHKO B auceprarii-
HOMY JOCHI/DKeHH1 «AJIMIHICTpaTHB-
HUH TIpoIec y mapagurMi MmpaBay KOH-
cTarye, 110 aAMIHICTpAaTUBHUN MpOIEC
Ma€ CKIAJHy Ta PO3TaTyXEHY CTPYK-
TypY, J1e TOMIHYIOHYOI0 BUAOBOIO KaTero-
pi€ero € mpoBajpkeHHs. Jlani HaykoBelh
OOTPYHTOBY€E  JIOIUIBHICTH BUOKPEM-
JICHHS Y CTPYKTYpi MpoIiecy ABOX TPyII
MIPOBaKEHb — HEKOH(IIKTHUX 1 KOH-
¢dumiktHEX. Jlo KOH(IMIKTHUX TOpsz i3
MIPOBAHKEHHAM JTUCLUIUTIHAPHUM, 3 PO3-
DSy 3BEpHEHB TPOMAJISH Ta Y CIIpaBax
PO JAMIHICTPATUBHI JIETIKTH BITHECEHO
TaKOX TaK 3BaHE aJMiHICTPATUBHO-TIO-
30BHE NpoBaKeHHsA. (OCTaHHE OXO-
IUTFOE TIPOIIeCyalibHl CTajii, eranmu Ta
i, mo pernmameHnToBani Hopmamu KAC
[4]. ToOTO 3 MO3MIIIT 3rajlaHoi aBTOPKU
Kareropii «aJgMiHICTPaTUBHO-II030BHE
MPOBAKCHHS» Ta «aJMiHICTpAaTUBHE
CY/IOYMHCTBO» € CUHOHIMIYHHUMH, 1 BiJI-
MOBITHO CYIOYMHCTBO € CTPYKTYPHHUM
€JIEMEHTOM IIPOLIECY.

Ha xanp, O. Ky3pMeHKO BUKOPHCTO-
BY€ y CBOIX po0OTax pi3Hi TEPMiHU JUIS
BH3HAYCHHS OJHOTO f TOTO K IIPAaBOBOTO
SIBUIIA — aJIMiHICTPATUBHOTO CYJOYMH-
ctBa. Tak, y MoHOrpadii, BUIaHHS SKOT
nepeayBajlo 3aXUCTy JAWcepTanii, Hay-
KOBEIIb 3aMICTh «aJMIiHICTPaTHBHO-TIO-
30BHOTO MTPOBA/KEHHS» MPOTIOHYE CIIO-
BOCTIONIYYICHHSI «IIPOBADKECHHS  IIIOTO0
PO3IJISIITY CIIPaB B aIMiHICTPATUBHUX CY-
Jax» Ta, CXapaKTEepHU3yBaBIIM OCTAHHE
B naparpadi, IpucBIYEHOMY KOH(IIKT-
HUM TpoBapKeHHsIM [5, c. 290-307],
YOMYCh HE BKJIFOYA€E HOTO 710 BiJIMOBI-
HOTO Tiepeniky [5, ¢. 214]. V HaB4aib-
HOMY 1ociOHUKY «Kypce aaMiHicTpaTHB-

HOTO IpoLecy», omyonikoanomy 2013
poky, O. Ky3pMeHKO, (paKTHYHO OITH-
CYIOUH aIMIHICTpaTHBHE CYIOYHHCTBO,
HA3WBAE M0 GOPMY BIIATHOI TiSUTBHOCTI
MIPOBAKEHHSAM B aJMIiHICTPaTUBHOMY
cyai abo aJMiHICTpaTUBHO-CYIOYHH-
CBKUM MpoBapKeHHAM [6]. Ilpuyomy
Taka 3aMiHa TEpPMiHIB BiJJOyBa€eThCs 0e3
Oy/b-SIKMX TIOSICHEHb, 8 TOMY BUIIISIAE
SIK HafIMEHIII HEBUIIPaBIaHA.

Bupgarworbest ONU3BKUMH ITO3HIIT
E. lemcokoro Ta B. Ilepenemtoka. I1ep-
MM Harojourye Ha iCHYBaHHI JBOX
(hopM aJIMiIHICTPAaTUBHOTO TPOIIECY —
yIpaBiIiHChKOI Ta cynoBoi. Cepe mpo-
Ba/DKCHB, IO (OPMYIOTH CTPYKTYpPY
MpOIECY, BiH BUAUISLE POBAIKCHHS
y cepi yrnpaBiiHHS, aIMIHICTPATHBHO-
JCIIKTHI, a TaKOK MMPOBAKCHHS 3 ajI-
MIHICTPATHBHOTO  CyIOYHHCTBA [7,
c. 110, 111, 119]. B. Ilepenemntox Ta-
KOX aKIEHTY€ yBary Ha 2-X ¢opmax Ji-
SUIBHOCTI Cy0’€KTIB BJIaJd — YIPaBIiH-
CHKOMY ¥ CyTOBOMY aJIMiHICTpPaTUBHUX
nporecax [8].

[ikaBoro i OOrOBOpeHHsS BBa-
)kaemo Touky 3opy C. CreneHka, sikuid
BHOKPEMJIFOE TPH CKJIQJIOBI aJIMiHi-
CTpaTUBHOTO mporecy: 1) aamiHicTpa-
THUBHO-CYIOBHI TIPOIIEC, Y MEXKAX SIKOTO
3IIACHIOETBCS PO MyONiYHOIIPaBO-
BUX CIIOPIB B aJIMIHICTPAaTHBHHX CYlaX;
2) aAMiIHICTPAaTUBHO-YNIPaBIiHCHKHUI
IpOIIeC, y MEXKaxX SKOTO 3IIHCHIOETHCS
BHUKOHABYO-PO3IOPSIYa MisUTBHICTE Op-
raHiB myOIiYHOT agMiHicTparii; 3) anmi-
HICTPaTUBHO-FOPUCIUKIIIHHUA TpoIiec,
y MEKaX SIKOTO 3IIHCHIOETBCS PO3TIISIT
CIpaB PO aaMIHICTpaTHBHI MPaBOINO-
PYIICHHS Ta 3aCTOCYBaHHS 3aXOMiB aj-
MiHICTPAaTUBHOTO TIpuUMYycy [3, c. 44].

Ile#i HaykoBelb JEIIO BIJIXOJUTH
BiJl cUCTeMaTH3amii MpOBaKEHb, IO
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HATIOBHIOIOTB TIPOILIEC, aje CIYIIHO BH-
OKPEeMJIFOE YITKO BH3HAYEHI «OJIOKM»,
SIKI 'y CBOIO Yepry IPEICTaBICHI MEB-
HIMH IIPOBaDKCHHAMH. BuHnKae mume
MUTAHHS 00 IEePIIOr0 «OIOKY» — aji-
MIHICTPaTHBHO-CYJ0BOTO Tiporiecy. Bin
MoOXe OyTH CXapaKTepU30BaHHU dYepe3
IPOBAPKCHHS, a caMe — 4Yepe3 IpoBa-
JOKCHHSI B CYJII TIEpINOi 1HCTaHIIi1, are-
TsIiiHe, KacalliifHe IPOBaJKCHHSI, a Ta-
KO IPOBAIKCHHSI 3 IEPETIISTY CYAOBUX
pimers BepxopauMm Cynom VYkpaiHu.
Ane BCl 1l IPOBA/KEHHSI CYTTEBO BiJI-
PIBHSIOTBCS Bl THX, IO PENPE3CHTY-
I0Th  @JIMIHICTPAaTUBHO-YIIPABIiHCHKUI
a00 aJMiHICTPaTUBHO-FOPHUCIUKITIHHIIA
MIPOIIECH; BOHU € IPOBADKCHHIMH 1H-
II0TO TaTyHKY. Pe3ynbraroMm iX nepediry
€ BUpINICHHS OAHIE] KOHKPETHOI FOpH-
JuaHO cnpaBd. MokHa, 0e3yMOBHO,
OOroBOpIOBAaTH  IUTAHHS  BUOKPEM-
JICHHS B aJIMIHICTPAaTHBHOMY CYJOYMH-
CTBI SIK CAaMOCTIHHHX IPOLECYATbHUX
(hopM MO30BHOTO MPOBAKEHHS U TIPO-
BaJDKCHHS 3 PO3IILY CIPaB 3a IOIaH-
HSIMU Cy0’€KTIB BJIaJIHUX TOBHOBAKEHb.
OpHak 1 B bOMY pa3i Xxoua 1 WaeTbes
PO JISUTBHICTH MO0 PO3B’sSI3aHHS TEB-
HUX IOPUJMYHUX CIIPaB, ajie¢ Taka Ji-
STBHICTH 3aBXK/IU € TPAaBO3aCTOCOBHOIO,
FOPUCTUKINIIHOIO Ta 3/1IICHIOBAHOIO BU-
KIIIOYHO CYIOBUMH OpraHamu. Y TOWH
yac 4K, OPUMIPOM, HOHATTAM «aaMi-
HICTPaTHBHO-YIIPABIIHCHKHI  MPOLIEC)
MOXKHA OXOIHTH SK MPaBO3aCTOCOBHY,
TaK 1 TPaBOTBOPYY YH FOPUCIAHKINHHY
JUSITBHICTD; SIK JISUTBHICTh OpPTraHIB BU-
KOHABYOI BIIAJIH, TaK 1 TaKy, IO CIIPaB-
JDKY€ThCS TIPSICTABHUKAMU 1HIIHUX Ti-
JIOK BIIIM 200 HABITh NPEJICTaBHUKAMHU
HelepKaBHUX (OPMYBaHb.

3 ypaxyBaHHSIM BHUKIAJACHOTO MO-
JKEMO CTBEpKYBaTH, IO HaBEICHI

TOYKHM 30pY IIONO CITiBBiTHOLIEHHA J0-
CJIIJKYBaHUX TPABOBHX KaTeropiil pis-
HATBCS JIMIIE THM, SIK BU3HAYEHO MicCIe
CYIOYHHCTBA y CTPYKTYpi IpOIIECy.
[IpuBeprae yBary i Te, 10 BCi 3rajani
aBTOpH TNPH (OPMYIIOBAHHI CBOIX TIO-
3ULIA [I0A0 CTPYKTYPHUX €JIEMEHTIB
MIPOIIeCy YHUKAIOTh BUKOPHCTAHHS CIIO-
BOCIHOJIYYEHHS «aJMIHICTpaTUBHE CY/10-
YHHCTBO». MO)KEMO JIUIIE TIPHUITY CTHTH:
HAyKOBLII YiTKO YCBIAOMIIIOIOTH HOTO ca-
MOJOCTATHICTh, IO, HAa HAIIl ITOTJIS,
JTO3BOJISIE MiJAATH CYMHIBY MOXIIUBICTh
CIPUUHATTS aJIMiHICTPATUBHOTO CYJIO-
YHHCTBA SIK CKJIQJIOBOI aIMiHICTpaTHB-
HOTO TIPOIICCY.

[loniObHi cyMHIBM JyHAIOTh y Ha-
ykoBoMy cepemoBuii. Tak, P. Mupo-
HIOK BiJ[3Ha4ae, 110 CYIOBHH PO3MIISLA
CrpaB  aJAMIHICTPATUBHOI FOPHUC/IHK-
mii Ta MpaBO3aCTOCOBHA JIISUIBHICTH
cy0’exTiB myOnmiyHOI aaMiHicTpamii €
HACTUIBKM PI3HUMHU SIBUIAMH, 1110 HE
MOXYTh BHM3HAYATHCS 3a JIOTIOMOTOIO
OJIHOTO 1 TOTO K TE€PMiHA, HABITh SKIIO
JI0 HBOTO JTOJAI0Th IPUKMETHUKH CYy/I0-
BUH («CYIOBHUH aJIMiHICTpaTHBHUIA TPO-
1IeC»), YIPABIIHCHKUHN («yTPaBIiHCHKUIA
aJIMIHICTPaTUBHHUM TIPOLIECY), TPABOYC-
TAHOBYMH («IIPABOYCTAHOBYMH  aJIMiHi-
CTpaTHBHUI TPOLIEC»), NENIKTHUHA («al-
MIHICTPaTHBHO-JICIIKTHINA TIporiecy). Ha
JIyMKY LIbOTO aBTOPA, Y TaKii cuTyarii Bu-
X1 Moxe OyTH JIMINE ONUH: KOXKEH 3 Ha-
3BaHUX BHJIB JSUTHHOCTI Ma€ OTPUMATH
BIIACTUBY TIJIbKW HOMY Ha3BY, sika O HE BHU-
KJIMKaJIa 5KOIHOTO PI3HOYMTAHHS 1 Oyna O
YiTKOIO Ta OfHO3Ha4HOIO [9, ¢. 7, 8].

Ha migrpumky HaBeACHOI IMO3HIIIT,
OJTHAaK HE CTaBIISTYU 332 METY PO3B’sI3aTH
TEPMIHOJIOTIYHY  NpoOJieMy, MPOIO-
HY€MO TIpOAHANi3yBaTH, a caMe pO3-
ISHYTH Ta 3iCTaBUTH OKpeMi O3HAaKH
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aJIMIHICTPaTHBHOTO CYIOYMHCTBA U aji-
MIHICTpaTUBHOTO Tiporiecy. [Ipu oMy
HArOJIONIYEMO, L0 MPOIEC CIpUiiMa-
€MO B MIIMPOKOMY PO3YyMiHHI, TOOTO
SK TOPANOK 3IIHCHEHHS MyOIi4HOro
VIpaBIIiHHA, SKUH OIOCEepEaKOBye (a)
MIPaBOTBOPUICTb 3 OOKY CyO’€KTiB, yIOB-
HOBKCHHX MPHUIMATH T1I3aKOHHI HOP-
MaTHBHI akTu, Ta (0) mpaBo3acrocy-
BaHHS, TOOTO JiSUTBHICTh IPECTABHUKIB
BIAJ¥ WIOAO YXBAJCHHS aKTIB, SKHMHU
PO3B’SI3YIOTh 1H/IMBIyalbHI FOPUIMYHI
cipaBu. [ligkpeciuMo Takok, IO pe-
3yJBTaTOM TPaBO3AaCTOCYBAHHS 3a IIpa-
BWJIAMHU aJMIHICTPATUBHOTO TPOIIECY
MOXXe OyTH SK BHIAHHS aKTa, IO 3a-
Oe3redye peasizallito ocodamu ix mpas,
cBOOOJI UM 1HTEpECIB, TaK 1 BUPINICHHS
mpaBoBoro koHpuikTy. besymoBHO, po3-
DIAIYBaHUK TPOIEC HE OXOIUTIOE TIpa-
BO3aCTOCOBHY JisUTbHICTh, IIOB’si3aHYy
3 BHpINICHHSIM CYyIOBHX CIIPaB, 3a BH-
KIIIOYEHHSAM JIMILIE CIIpaB Mpo aJIMiHi-
CTpaTUBHI ITPaBOIIOPYIICHHS.

B. CopoxkiH Biji3HauYaB, M0 FOPUIUY-
HUH TIpollec — Ie CKJIajaHe Ta Oarato-
IpaHHe NPaBOBE SIBUIIE, IO 00 €IHYE
B c001 3araJibHI O3HaKH, SIKi PO3IOBCIO-
JOKYIOTBCSI Ha Bci #oro pizHoBuau |10,
c. 7]. Ha Ham morisij, OIHIEO 3 Haii-
LiKaBIIMX POOIT, B AKIM KpiM 1HIIOTO
WIeTbes 1 PO Taki O3HAKH, € BHJIAHA
1985 poky KonekTuBHa MoHOTrpadis
XapKIBCHKHX HayKoBIIiB «Teopust ropu-
JIMYECKOro Tpolecca». 1i aBTopu BBa-
KaIOTh, IO TOJOBHOIO, BH3HAYAJIHHOIO
PHCOI0 TIpoLiecy SK MPaBoBoi (HopMu Jii-
SUTBHOCTI € Te, 1o BOoHa (dopma) 3aB-
KIIU TIOB’s13aHa 3 PO3IVISLIOM FOPUINY-
HUX crpaB, ToOTo oOctaBuH ((akriB),
SIKI JIOCTI/DKYIOTBCST HA OCHOBI 3aKOHY,
a iX HACTIIKN CIIPSIMOBYIOTHCSI HA HOTO
BUKOHAHHS. HayKoBIi Takoxk 3ayBaxKy-

IOTh, IO TaKi CIIPaBH, SIK IMPAaBHJIO, KBa-
TiiKyrOTh SIK TPABONIOPYIICHHS a00 K
criopu ipo ipaso [11, c. 53].

be3 cyMHIBY, KOIO IOPHUAMYHUX
CIpaB, PO3NIAYBAHUX 32 IPaBHIAMU
aJIMIHICTPATHBHOTO TIPOIIECY, 3HAYHO
mypure. 3a3BUyail BOHM 3yMOBIIeHi Oa-
JKaHHSM OCi0 pearidyBaTH HajaHi iM
mpasa, cBOOOIM YH iHTEpecH abo BUKO-
HAaTH IToKIafeHi 0008’ s13ku. OTKe, O1Tb-
LICTh 13 HUX HE MOB’sA3aHa 3 KOH(]IIIK-
tamu. [Ipo koH(IKTH K TIpo (hakTwH,
[0 3YMOBIIIOIOTH TaKy iSUIBHICTb, SIK
aJAMIHICTPaTUBHHUI TMporec, HIeThCs
TIABKH Y 3-X BUIAJKaX — y Pa3i CKOEHHs
aJMIHICTPAaTUBHHUX IPABOINOPYIICHb,
YYHHEHHsI 0cobaMu, 1o nepedyBaloTh
Ha MyOmuHii cayx0i, TUCHHILITIHAP-
HUX MPOCTYIKIB, a TAKOXK IPH BUHUK-
HEHHI Cynepeyok MikK (i3udHuMHU abo
IOPUIMYHUMHU 0co0amu Ta cy0’ekTaMu
BJIQJHUX TIOBHOBAXXCHb, PO3B’SI3aHHS]
SIKAX BiJIOyBaTUMETHCS B 1103aCYJOBOMY
nopsaKy. TinbKM B OCTaHHBOMY 3 ITHX
BUIAJIKIB TIPaBHJIa aJIMIHICTPATUBHOTO
MIPOIeCY MarOTh OyTH MPUJIAIITOBAHI J10
OIIHKU PIIlIeHb, NI 49U OE3ISUTBHOCTI
MPE/ICTABHUKIB BIIJIH.

AJIMiHICTpaTHBHE CYJOYMHCTBO 3a-
BKIH CIIPIMOBAHO HA BUPIMICHHS KOH-
(iKTIB  IOPUAMYHMX, SKI  TOJsra-
FOTh Y TPOTHOOPCTBI CyO’€KTIB TpaBa
3 TPUBOAY 3aCTOCYBAHHS, HMOPYIICHHS
a00 TIIyMa4yeHHs MPaBOBHX HOpM [12,
c. 10]. IIpuyomy xkoHIIKTH, SKI PO3IILA-
JIAFOTHCS 32 TPABUIIAMH aJIMiHICTPATHB-
HOTO CY[AOYHMHCTBA, Bi[3HAYYIOTHCSI TUM,
0 BUHUKAIOTh 3 BIJIHOCHH MK «HEpiB-
HAMK» iX y4yacHMKaMu. Tomy B cyno-
YHHCTBI 000B’SI3KOBO 3aIIPOBAKYFOTHCS
MIPaBIJIA, SIKi JO3BOJIIIOTH YPIBHOBAKUTU
B CYIOBOMY IpPOIECi MOXKJIMBOCTI TIiJI-
BIIQJIHUX OCIO 1 MPEJICTABHUKIB BIIAIH,
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HACJIIJJKOM 40ro Mae OyTH 00’€KTHBHA
OLIIHKH IisJIBHOCTI OCTAHHIX.

Jlo omHiel 3 MOXigHUX O3HAK, IO
KOHKPETH3YIOTh HMPUPOIY FOPUANTHOTO
IIpoIIeCy, aBTOPH 3TaJaHoi BUILE MOHO-
rpadii BigHOCATH Te, 1O 151 hopma Ji-
SUTBHOCT1 CHPABIKYETHCS TIIBKH yIIOB-
HOBaXCHMMHU cy0’extamu [11, c. 55].
Juia po3KpHUTTS L€l O3HAKU K TaKoi,
IO JIO3BOJISIE OKPECIHUTH OCOOJIMBOCTI
aJIMIHICTPaTUBHOTO TIpollecy W ajMi-
HICTPaTUBHOTO CYJTOYMHCTBA, BaXKIHBO
BCTaHOBHTH, Ky TUIKYy BIagd perpe-
3CHTYIOTh I1i YIIOBHOBa)KEH1 Cy0’ EKTH.

VY 3B’s3Ky 3 UM HE MOKEMO HE IPH-
raJiaTy BeJIbMH 3MIiCTOBHY JUCKYCIFO, IIIO
TpuBana y 2004-2005 pp. Ha mmansrax
KypHary «['0cyaapcTBO 1 paBo» 3 pH-
BOJY BH3HAUCHHS TOHITH «aJMIHICTpa-
THBHA IOCTHINS», «aJMIiHICTPaTUBHE
CYIOYMHCTBO» Ta «aJMIHICTPaTHBHUI
npouecy. 1i posmouas JI. baxpax y Bin-
noBiAb Ha HU3KY myOmikaniii 10. Cra-
pinosa.

[IpuymHOIO 111 PO3TOpTAaHHS IHC-
Kycii ctano Te, mo, Ha nymky Jl. bax-
paxa, aBTOp y CBOiX po0OoTax ITOMMII-
KOBO, 32 BIJICYTHOCTI IEPEKOHIUBUX
ApTyMEHTIB TIPOIIOHYBaB BiJMOBHUTHUCS
BiJl TEepMiHa aJIMiHICTPaTHBHA OCTH-
IIisI, 3aMiHUBIIM HOTO Ha aJMiHICTpa-
THUBHE CYJIOYMHCTBO, sike 0. Crapinos
BB2)KaB 1ICHTUYHUM IIOHSITTIO «aJMi-
HicTpaTuBHHNA Tmpouec». OOrpyHTOBY-
FOYM CBOIO HE3TOAY 3 TaKOIO MO3HUIIIEIO,
J1. baxpax crnpaBemIBO BiJ3HA4aB, 110
BIIMIHHICT MK aJMIHICTPaTUBHUM
MIPOIIECOM Ta aIMIiHICTPATHBHUM CYJIO-
YHHCTBOM IOJISITA€ HACAMIIEPET Y TOMY,
10 HIeThCs PO MiSIIBHICTE Ta TIPABOBE
peryjroBaHHA PI3HUX BUAIB IyOJIi4HOT
BJIaJIU: aIMiHICTpATUBHUH MpoIeC — I1e
BpETyJbOBaHa MPaBOM JIisJIbHICTE ITyO-

miyHOT BUKOHABuUOi (agMiHICTpaTHB-
HOT) BJaJM, a aJMIiHICTpATHBHE CYIO-
guHCTBO — (hopma mpaBocymus. Hay-
KOBEIIb TAaKOX AaKIIEHTYyBaB yBary Ha
YHCETbHOCTI Cy0’€KTiB aJMiHICTPaTUB-
HO{ BIaJW, HAa PI3HOMAHITHOCTI aaMi-
HICTpaTUBHHUX cCHpaB (IPaBOTBOPYHUX,
MIPABOHATUISIFOUHX, FOPUCIUKIIHHUX);
3a3Ha4yaB, M0 MPOLETYPH POMIIALY IIHX
CIIpaB TOPIBHIHO 3 CYIOBHMH TIPOIETY-
pamu MaioTh OyTH TPOCTILIUMH, aIKe
BOHH (CrpaBu) MOTPEOYIOTh MIBUIKOTO
Bupimenss [13, c. 20, 22].

3ayBaxxumo, mo 1 B. Copokin maiixe
B yCiX CBOiX IyOJiKalisgX Harojomry-
BaB, IO aJIMIHICTPaTUBHUM MPOLIEC Ma€E
SICKPaBO BUPAXKEHY FOPUIIIYHO YIIPABITiH-
CBKY TIpUpOJTY. A B OIHIN 3 OCTaHHIX pO-
0iT — MoHOrpadii «AJAMUHUCTPATUBHBIHA
TPOIIeCC M aJIMHHUCTPATUBHO-TIPOIIEC-
CyaJlbHOE MpPaBO» — HAyKOBEIb apry-
MEHTOBAaHO CTBEP/KYBaB, IO B KOX-
HOTO BHUJY IOPUIMYHOIO MPOLECY CBOE
BJIaJIHE JUKEPEI0 — BIJIOBIMHA TijKa
JIeP KaBHOIO BIIAJN; IS QIMIHICTPATHB-
HOTO TIPOIleCy II¢ — Biaja BUKOHABYA,
IOPUANYHOI0 (POPMOIO peaizarii sKoi i
noctae ne Bup npouecy [10, c. 11, 22].

Jlo HaBelEeHHX TBEPPKCHb CIIABET-
HUX TPaBO3HABIIIB JI03BOJIMMO cO01 J0-
JIATU TaKe: OYCBUIHUM € Te, IO CTPYK-
Typa aJIMIiHICTPAaTHBHOTO IPOIIECY, SKa
NpPEJCTaBICHAa CYKYIHICTIO HAaJa3BU-
YaifHO BIJIMIHHUX TPOBAJKCHb, aJICK-
BaTHO BiJIoOpaxae 3MIcCT 1 PyHKIIIi came
BUKOHABYOI BIaIH. Y CBOIO YEpTy IpO-
BaJPKEHHsI, SKi (OPMYIOTh aaMiHiCTpa-
THUBHE CYIOYMHCTBO, CTBOPIOIOTH YSIB-
JICHHSI TPO CYTHICTh 1 TNpH3HAYCHHS
BJIaJIU CYIOBOI.

XapakTepu3yroun IOpUIUYHAN MPO-
1ec, aBTopu MoHorpadii «Teopus ropu-
IUYECKOTO TMPOIECCa»  BIA3HAYAIOTH,
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IO BiH 3aBXIU BHSBISIETHCS Y BHKO-
HaHHI ollepalii i3 HOpMaMH IIpaBa
[11, c. 53]. Hditicuo, i B agMiHicTpa-
THBHOMY TIpOIIECi, 1 B aJIMiHICTpaTHB-
HOMY CY/IOYMHCTBI Cy0’€KTH BJIQJTHUX
MTOBHOBA)XCHb CTaBISITHCS B YMOBH, 32
SIKUX MaloTh O€3M0CEepeHbO 3acTOCO-
ByBaTd HOPMH IpaBa sl BHUPIMICHHS
KOHKPETHHX OpPHINYHHX cripaB. [lpu
[IFOMY 3aCTOCYBAHHIO MJISTAIOTh SIK
HOpMH MarepiaibHi (00 1€ NTPU3BOIUTD
70 PO3B’SI3aHHSA THTAHb, ITOKJIAJCHUX
B OCHOBY CIIpaB), Tak 1 MpolecyalibHi
(60 3BEepHEHHS JI0 HUX JIO3BOJISIE pealli-
3yBaTH ONTUMAJbHY MPOIEAYPY HOCST-
HEHHsI BU3HAYEHOT METH).

JisnbpHICTE Yy MEXax KOXHOIO 3
MPOBAKCHb, IO BXOIUTH O CTPYK-
TypH aAMIHICTPAaTUBHOTO IPOLECY,
BHMAarae 3BEPHEHHS 110 MarepialbHUX
HOPM TIpaBa, sIKi CIpsSMOBaHI Ha perya-
MEHTAI[IF0 BIiJHOCHH, IO BHHUKAIOTH
y TeBHii cdepl CyCHiIBHOTO KHTTS.
ToMy Ha Taky IisIbHICTH YITOBHOBA-
KEHO CYO €KTIB, LIO CIEIiali3ylOThCs
Ha 3JIICHEHH] yNpaBJIiHCHKOTO BIUIMBY
Ha YYaCHUKIB IMX BIJJTHOCUH; BOHH
(cy0’exTH) y 3MO31 BUKOHATH OIeparlii
i3 TAKUMH «CICIiaJbHUMI» HOPMaMHU
Ha Halle)KHOMY TpodeciiiHoMy piBHi.

Mogo xBaniikoBaHOrO OMEPY-
BaHHA HOPMaMH{ TIPOIECYaTbHUMH, TO
1€ CTAa€ MOXKJIMBHMM, SIKIIO BIJIMOBIIHI
Mporeypyu OUTBII-MEHIII YIiTKO OIH-
CaHO B HOPMATHUBHO-TIPABOBUX aKTax.
Hanpuknan, Taky 4iTKicTh TapaHTOBAHO
npuiHATTSIM 3akoHy Ykpainu «IIpo aa-
MIHICTPaTHBHI TOCIYTH», OKpEMi TI0JI0-
JKEHHS AKOTO MPHUCBAYEHO caMe OKpec-
JICHHIO TIOPSIAKY HamaHHs mocuyr [14].
Pa3zoM 13 TUM cCIijJ BHU3HATH, IO aMi-
HICTpaTUBHMI TIpollec HHWHI He 3a0e3-
MICYCHUN HAJCKHUM IIPABOBUM PETy-

moBaHHAIM. OO’ €KTUBHO 1€ 3yYMOBIICHO
CKJIQJIHICTIO YHI(IKaIiT mporeayp momno
BHKOHAHHS JIISJIBHOCTI 32 YMCIICHHUMH
Ta HaJ3BUYAHHO pPI3HOILUIAHOBHMH
MPOBA/KCHHSIMH, OUIBIIICTh 3 SKHUX,
K 3a3HA4ajocs BUIIE, 30PI€HTOBAHO
Ha CTBOpPEHHA YMOB /Ul peasnizamii
ocobamu TpaB, cBOOOJ Ta 1HTEPECIB,
3aj7ieKJapOBaHUX y HOpMax Ipasa pi3-
HOT Tayry3eBoi HaJeKHOCTI.

Ha BperynroBanHs BiJIHOCUH, IO
BUHHMKAIOTH Y 3B’SI3Ky 3 BUPIIICHHSAM
FOPUIMYHUX CIIPaB 3a MpaBUIaMHu aj-
MIHICTPaTHBHOTO CY/JIOYMHCTBA, CIIpS-
MOBaHO Hacamnepen npumnucu Kogekcy
aJIMiIHICTPATUBHOTO CYJIOUYMHCTBA YKpa-
iHu. MokHa TakoX 3BEepTaTUCA A0 IO-
noxxeHb OCHOBHOTO 3aKOHY HaIIoi iep-
JKaBU, MDKHAPOJHHMX JIOTOBOPIB, 3TOJY
Ha OOOB’SI3KOBICTh SKMX HajgaHo Bep-
XOBHOIO Pajoro VYkpaiHu, a Takox 10
MIPUITACIB 1HIIWX HOPMATHBHO-IIPABO-
BHX aKTiB, SKIIO PO II¢ MPSIMO BKa3aHO
B Kogekci. OueBuaHo, 1110 Taka BHU3HA-
YEHICTh 100 MOPSAKY 3IIHCHEHHS Cy-
JIOYMHCTBA TTOSICHSIETHCS THM, IO TIsT [Ti-
SUTBHICTh BUMArae periaMeHTailii, sika 0
rapaHTyBaJa €JIHICTh CYJI0BOT MPAKTHUKH
[I010 BUPIIICHHS TIEBHUX BUIB MPaBO-
BUX KOH(ITIKTIB.

ITimcymoByroun BHKIIaJIeHE BiJ[3HA-
YHMO, [0 31CTABJICHHS HABITH JEKIJILKOX
O3HaK, MPUTaMaHHMUX 1 aJAMiHICTPATUB-
HOMY IIPOIIECY, 1 aIMIHICTPATHBHOMY CY-
JIOYMHCTBY, JO3BOJISIE KOHCTATYBATH, 1110
IIi MPaBOBI SIBUIA CYTTEBO PI3HATHCS.
BoHu He MOXYTh OXOIUIIOBATHUCS OfI-
HAM I[IOHATTAM, 0O € BIAMIHHMMH 3a
CYTHICTIO Ta TpPU3HAYCHHSIM (HopMaMu
JUSUTBHOCT1 TIpeJCTaBHUKIB Bianu. [u-
TaHHS 1010 3aMpPOBaPKCHHS TEPMiHIB
JUIS. BU3HAYCHHS IMX SIBUII 3alUINa-
€TbCcs BIAKpUTUM. HameBHo, 1m0 i#oro
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PO3B’sI3aHHSI BHMAra€ Cepio3HuX Hay-
KOBHX PO3POOOK, SIKi MaIOTh MPHU3BECTH
JI0 BBEJICHHS y MPAaBOTBOPUIl Ta MpaBo-
3aCTOCOBHUH 00Ir 3p03yMIJIMX FOPUIHY-
HIli CHIIBHOTH MOHATIHHO-TEPMiHOJIO-
TYHUAX HOBEIL
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IMucapenko H. b. ATMUHHCTPaTHUBHBIN Mpomecc U AAMUHHUCTPATHBHOE CY/10-
NMPOU3BOJICTBO: K BONPOCY O COOTHOIIEHUHU NMPABOBbIX KATEropHii.

B cmamve npoananuzuposasl nO3UYUU YYEHLIX OMHOCUMENbHO ONpedeneHuss no-
HAMUSL U YACHEHUS. NPUPOObL AOMUHUCIIPAMUEHO20 npoyecca. Oxapakmepusoéaivl
uepmol AOMUHUCIPATNUGHO20 NPOYECCd U CONOCTNAGLEHbL C YePMAMU AOMUHUCIPA-
mueroeo cyoonpouzsodcmeda. Coenan 6vl800, Ymo OaHHbLE NPABOGbLE AGILEHUs A6 -
10MCsT OMAUYHBIMU RO CBOCU CYWHOCIU U NPEOHAZHAYEHUIO opmamu OesimenbHo-
cmu npedcmasumeneil G1ACmu.

KarwueBble cioBa: a)lMI/IHI/ICTpaTI/IBHHﬁ mnponoecc, aAMUHUCTPATUBHOE CYA0-
MMPOU3BOACTBO, «YIIPABJICHYCCKAsA» KOHHUCILIHUA aIMUHUCTPATUBHOI'O IIponecca,
CHOPUCAUKIUOHHAs KOHICTIIHA aAMUHUCTPATUBHOI'O IIpoHecca, Mpou3BOACTBO.

Pysarenko N. B. Administrative Process and Administrative Legal Proceeding:
Revisiting the Correlation of Legal Categories.
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The article analyzes the viewpoint of the scientists on the definition and under-
standing of the administrative process subject matter. Two concepts of adminis-
trative process are mentioned — «managerialy and «jurisdictional». It is empha-
sized that the discussion on the validity of arguments in favor of or refutation
of each of these concepts has lasted for almost half a century. It was remarked
that the debate sharpened after the adoption in 2005 of the Code of Administra-
tive Legal Proceeding of Ukraine because domestic scientists encountered the
question of the correlation between such legal categories as "administrative pro-
cess" and "administrative legal proceeding".

Features of the administrative process are characterized and compared with the
features of the administrative legal proceeding in the article. Particularly the
question is that a number of legal cases tried according to the rules of adminis-
trative process is much wider than the range of cases that are resolved under ad-
ministrative legal proceeding. As a matter of fact the process is a combination
of multiple and diverse proceedings, most of which are focused on the creation
of conditions for realization of individual rights, freedoms and interests. While
proceeding is exclusively aimed at solving legal disputes. It is pointed out that
administrative process accompanies activity of public administration representa-
tives and administrative legal proceeding provides activity of representatives of
Judiciary. It was noted that to unify procedures that form the administrative pro-
cess is impossible; rules of administrative legal proceeding are clear and delib-
erate as they have to ensure unity of jurisprudence.

As a result, it was concluded that the administrative process and administrative
legal proceeding are different forms of government entities, and therefore they
cannot be covered by one concept.

Key words: administrative process, administrative legal proceeding,
«managerial» concept of the administrative process, «jurisdictional» concept of
administrative process, proceeding.
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