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SEPARATION OF POWERS IN UKRAINE: CHALLENGES AND
SOLUTIONS FROM THE ADMINISTRATIVE LAW PERSPECTIVE

Separation of powers has been considered as one of the main pillars of any democratic state.
There are different schools of thought regarding the content and the role of the separation
of powers for the democratic government, from the “pure” traditional theory of the strict
separation of powers to the flexible modern approach. In Ukraine, the principle of separation
of powers is stipulated by the Constitution of Ukraine. Some professionals believe that only
bodies of legislative, executive and judicial power can be established in Ukraine, whilst
others argue the existence of independent bodies that do not belong to any branch of power.
This paper aims to explore the challenges for the implementation of the principle of separation
of powers in Ukraine in relation to the system of public administration and to outline the
possible solutions for the enhancement of the legal status of the public administration entities.
Methods. The goal of the paper has been met due to use of modern methods of legal research,
in particular, the method of logical analysis, system-structural, and structure-functional
methods.

Results. It is suggested to distinct a branch of power and a branch of government, as
functional and institutional elements of the principle of the separation of powers.
Conclusions. 1t is concluded that there are public authorities that formally do not belong
to any branch of power, in particular, National Bank of Ukraine, national regulatory
commissions, Central Election Commission, State Security Service, National Anticorruption
Bureau of Ukraine. Despite the recent changes to the Constitution of Ukraine, the issue
regarding the place in the system of public authorities of the public prosecutor s office needs
to be addressed. It is concluded that the National agency for quality assurance in higher
education does not have a status of a public authority, despite the executing some functions
of a body of executive power.

With regards to the national regulatory commissions and National anticorruption bureau of
Ukraine it is necessary to amend the Constitution of Ukraine with the provisions regarding
such authorities, in particular, with the powers of the President of Ukraine and the Verkhovna
Rada of Ukraine in relation to these authorities.

Key words: separation of powers, executive branch of power, branch (field) of government,
public administration, independent regulatory authorities, forth branch of power.
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1. Introduction

Separation of powers has been considered as one of the
main pillars of any democratic state. As an essential element
of the rule of law, it is characterized as a political ideal to
some extent. There are different schools of thought regarding
the content and the role of the separation of powers for the
democratic government, from the “pure” traditional theory
of the strict separation of powers to the flexible modern ap-
proach. The approaches regarding the constitutionalization of
this principle also differ all over the world. Each state de-
cides on the structure of government, the system of bodies
of legislative, executive, and judicial power, and the checks
and balances mechanisms aim to prevent the abuse of power.
However, the principle of separation of powers remains one
of the core principles of the theory of constitutionalism de-
spite of its legal footings and scientific debates.

One of the debated issues related to the principle of sep-
aration of powers is existence of bodies that do not belong
to any traditional branches of power and separation of the
forth branch of power. In particular, such debates have been
conducted around the independent regulatory authorities that
combine to certain extent the functions of all three branches
of power (Vashchenko, 2015).

In Ukraine, the principle of separation of powers is stipulat-
ed by the Constitution of Ukraine. As referred to Article 6, the
power in Ukraine is exercised on the basis of its separation into
legislative, executive, and judicial power. Bodies of legisla-
tive, executive and judicial power carry out their powers with-
in the scope of the Constitution and laws of Ukraine. Some
professionals believe that only bodies of legislative, executive
and judicial power can be established in Ukraine, whilst others
argue the existence of independent bodies that do not belong
to any branches of power or belong to another, nontraditional,
branch of power (e. g., control branch of power).

Separation of powers is traditionally defined among the
key principles of Constitutional law. National constitutions
include provisions related the checks and balances mecha-
nisms in the system of public authorities. Obviously, the is-
sues of the separation of powers have been explored by the
representatives of the Constitutional law science. However,
the Administrative law science cannot stand off from these
debates, in particular, considering the following arguments.
The initiation and execution of the state policy — traditional
functions of the executive branch of power — are among the
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core state functions. Thus, the executive branch of power plays a very important role in
the state mechanism. The functions of the executive branch of power are carried out by
a huge number of public authorities, mainly but not limited to the bodies of executive
power. Legal relations in the area of executive branch of power belong to the subject of
the Administrative Law. The issues whether it is possible to carry out the functions of the
executive branch of power outside the hierarchy of the bodies of executive power should
be discussed by the representatives of the Administrative law science. Since Adminis-
trative law has been considered as concretized Constitutional Law (Bignami, 2012), it
is the Administrative law science that should suggest the appropriate legal regimes of
accountability and liability of bodies that carry out the functions of executive branch
of power. Following the approach to understanding Administrative law as a testing area
of Constitutional law expressed by E. Schmidt-Assmann (Schmidt-Assmann, 2009),
Administrative law science has to explore the legal nature of the independent authorities
that do not belong to any branch of power and to provide theoretically proven recom-
mendations regarding the enhancement of their legal status.

This paper aims to explore the challenges for the implementation of the principle of
separation of powers in Ukraine in relation to the system of public administration and
to outline the possible solutions for the enhancement of the legal status of the public
administration entities.

The following objectives will support the main goal of this research:

1) to provide some reflections on the resent trends of the understanding the principle
of the separation of powers;

2) to define the challenges for the implementation of the principle of separation
of powers in the light of the recent developments of the system of public authorities in
Ukraine;

3) to outline the possible solutions for the compliance with the principle of the sep-
aration of powers in Ukraine.

The goal of the paper has been met due to usage of modern methods of legal research,
in particular, the method of logical analysis, system-structural, and structure-functional
methods.

2. Understanding the principle of the separation of powers: some reflections of
the recent trends

According to the classical or “pure” approach the principle of the separation of pow-
ers consists of the following elements:

— separation of the public authorities;

— separation of the functions;

— separation of the personnel.

In other words, one public authority can carry out functions of only one branch of pow-
er (e. g., legislative authority — functions of the legislative branch of power), and the per-
sonnel of a public authority that belong to one branch of power cannot combine the work
in this authority with the work in the public authority belong to another branch of power.

However, this classical approach faces many critics in the recent years. The pure
separation of powers seems to be a desirable, but not possible model of a modern gov-
ernmental organization.

60 AnmMinictparuBHe 1paBo i nporec. — Ne 4 (23). — 2018.



In particular, A. Kavanaugh points out that the claim that there is a one-to-one
correlation between function and branch is impossible to sustain in any modern state
(Kavanagh, 2016).

As M. Magill argues that government authority is fragmented, widely so, albeit not
according to the three-powers-in-three-branches formula. Instead, government authority
is diffused among a large and diverse set of government decision makers who have a
hand in the exercise of state power (Magill, 2001). In her vision, if diffusion of state
authority is what we are after — and that is what conventional approaches in part are seek-
ing — we have it. To the extent that separation of powers doctrine is driven by worries
about the prospect of dangerous concentrations of state power in a single institution of
government, those worries are misplaced (Magill, 2001).

V. Shapoval points out that the content of public power is not limited to the responsi-
bilities of legislative, executive and judicial authorities, even though these responsibilities
constitute its basis. Eventually, he concluded that the placement and the role of certain pub-
lic bodies and public officials in governing crucially depend on their powers, peculiarities
of their competence connections with other public authorities (Shapoval, 2012).

It should be mentioned that the existence of the public authorities that cannot be placed
within the systems of bodies belong to traditional branches of legislative, executive and
judicial power is one of the serious arguments for the failure of the “pure” separation of
powers. In particular, independent regulatory agencies that combine functions of all tra-
ditional branches of power (such called “quasi-legislative”, “quasi-executive” and “qua-
si-judicial”) have been considered as a challenge for the traditional understanding of the
separation of power (Vashchenko, 2015). In some countries, public prosecutor’s office,
central banks, central election authorities have a special place in the system of public
authorities and do not belong to any traditional branches of government. In particular,
B. Toppetwien, while analyzing the issues of the separation of powers in Australia, sug-
gests that Parliament and the executive can create, and effectively have created, a fourth
arm of government, independent of, but subject to oversight by, Parliament, the executive,
and the judiciary. This fourth arm, which exercises all three types of powers (executive,
legislative and judicial), comprises those independent agencies of government that are not
subject to direct Ministerial (i. e., executive) or Parliamentary control — including admin-
istrative tribunals, the Ombudsman Auditor-General, and numerous other similarly inde-
pendent governmental instrumentalities and statutory office holders (Toppetwien, 1999).

Despite all critics of the “pure” approach mentioned above, the majority of scholars
agree on the importance of the separation of powers, even though there is a lack of the con-
situtionalization of such principle in some countries. For example, J. Waldron points out
that even when a principle lacks specific legal status, it still may be an indispensable part of
our constitutionalism, an indispensable touchstone for evaluating the operation of and any
change in our constitutional arrangements (Waldron, 2013). In his opinion, the failure of
the separation of powers is not just that the powers are all in one set of hands; it is that the
person who holds them does not even think to distinguish them (Waldron, 2013).

The shift in the discussions from the “pure” separation to the interconnection and mu-
tual accountability of the public authorities belong to deferent branches of power should
be noticed among recent scientific trends. In particular, A. Kavanagh mentions that many
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argue that some ‘intermixture’ of functions is both necessary and desirable. Scheme of
checks and balances involves a degree of mutual supervision between the branches of
government and, therefore, a degree of interference by one branch into the functions and
tasks of the other (Kavanagh, 2016).While analyzing the three elements of the separation
of powers mentioned above, the scholar stresses the importance of the separation of la-
bour. He points out that instead of distinguishing the branches in terms of three mutually
exclusive functions, we should think of the separation of powers as requiring a division
of labour where each branch plays a distinct role in the constitutional scheme. Though
the labour is divided, functions may be shared (Kavanagh, 2016).

In Ukraine, the principle of the separation of powers is constitutionalized. Thus,
Article 6 of the Constitution of Ukraine stipulates that the power in Ukraine is exercised
on the basis of its separation into legislative, executive, and judicial power. Bodies of
legislative, executive and judicial power carry out their powers within the scope of the
Constitution and laws of Ukraine. Some professionals believe that only bodies of legis-
lative, executive and judicial power can be established in Ukraine, whilst others argue
the possibility of the existence of bodies that do not belong to any branches of power or
belong to another, nontraditional, branch of power. Despite the theoretical approaches
to this matter, one can conclude that the bodies that enjoy special status in the system of
public authorities and do not belong to any branches of power exist in Ukraine, based on
the analysis provided below.

3. State collegial authorities in the system of public administration of Ukraine:
obstacles to the principle of separation of powers?

The system of public administration in Ukraine has been increased of bodies with
the special status — the state collegial authorities. First of all, the national commissions
that conduct state regulation in certain fields of economics enjoy such status. Nowadays,
there are the following independent regulatory authorities in Ukraine: National Ener-
gy and Utilities Regulatory Commission (hereinafter — the energy regulator), National
Connection and Informatization Regulatory Commission, National Financial Services
Markets Regulatory Commission, National Securities and Stock Market Commission.
These bodies have been excluded from the system of bodies of executive power. The
legal framework of such bodies is presented by special laws of Ukraine that regulate the
relations in certain economic spheres, namely, by Law of Ukraine “On telecommunica-
tions” of 19 November 2003 No 1280-1V — for National Connection and Informatiza-
tion Regulatory Commission, Law of Ukraine “On state regulation of stocks market in
Ukraine” of 30 October 1996 No 44896-BP— for National Securities and Stock Market
Commission, Law of Ukraine “On financial services and state regulation of financial
services markets” of 12 July 2001 No 2664-I11 — for National Financial Services Markets
Regulatory Commission, and by Law of Ukraine “On National Energy and Utilities Reg-
ulatory Commission” of 22 September 2016 No 1540-VIII — for the energy regulator.

All the authorities mentioned above have the status of the state collegial authorities
and do not belong to the system of bodies of executive power. However, there are some
differences in the establishment procedures and accountability regimes of such authori-
ties. Thus, all the commissions have the status of state collegial authorities, but it is spec-
ified that the energy regulator has a status of the independent permanent state collegial
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authority. All the commissions consist of 7 persons; however, 6 members and a head of
all commissions except the energy regulator are appointed and dismissed by the Presi-
dent of Ukraine. As to the energy regulator, the President of Ukraine appoints and dis-
misses all 7 members; the head of the commission shall be elected by the members. Also
the members of the energy regulator shall be appointed by the President of Ukraine upon
the recommendations of the special competition commission established in accordance
with the Law on the energy regulator. All the commissions except the energy regulator
are subordinated to the President of Ukraine and accountable to the Verhknovna Rada of
Ukraine. As the energy regulator, it enjoys the status of an independent authority. There
is no regime of subordination for such authority stipulated by the Law; however, it shall
provide the annual report to the Verkhovna Rada of Ukraine.

It should be mentioned that by the present moment, these regulatory authorities are
outside the constitutional framework in Ukraine since the Constitution of Ukraine does
not define such type of state bodies as state collegial bodies or national regulatory com-
missions and does not stipulate the powers of the President of Ukraine and Verkhovna
Rada of Ukraine in relation to these authorities. It should be stressed, that the Constitu-
tion of Ukraine includes the capable list of the powers of the President of Ukraine and
Verkhovna Rada of Ukraine. It means that their powers cannot be established by other
laws of Ukraine. Such official position was expressed in a number of the judgments of
the Constitutional Court of Ukraine (Vashchenko, 2013). Thus, the status of national reg-
ulatory commissions should be improved by necessary amendments to the Constitution
of Ukraine on powers of the President of Ukraine and the Verkhovna Rada of Ukraine.

It should be mentioned that the status of national regulatory commissions is consid-
ered as very similar to the status of the central banks. The issues of the independence
of central banks related to a number of resecarches all over the world. In Ukraine, the
National Bank of Ukraine has a status of a special central body of public governance ac-
cording to Law of Ukraine “On National Bank of Ukraine” of 20 May 1999 No 679-XIV.
It does not belong to any branch of power in Ukraine (Vashchenko, 2014).

The status of state collegial authorities has been enjoyed by a number of public bod-
ies in Ukraine. However, not all of them can be considered as independent authorities
that do not belong to any branch of power. For instance, the Accounting Chamber has the
status of the state collegial authority in accordance with Law “On Accounting Chamber”
of 2 July 2015 No 576-VIII. Despite the title “Accounting Chamber of Ukraine” present-
ed at the official web site of the authority (http://www.ac-rada.gov.ua), the Accounting
Chamber is not an independent public authority in Ukraine. In accordance with the Con-
stitution of Ukraine (Art. 98) and the above mentioned Law “On Accounting Chamber”
the Accounting Chamber shall execute the control over the revenues and expenditures of
the State Budget of Ukraine on behalf of the Verkhovna Rada of Ukraine. Appointment
and dismissal of the Head and other members of the Accounting Chamber belong to the
powers of the Verkhovna Rada of Ukraine (Art. 85, part 1, indent 16). As referred to Ar-
ticle 1 of the above mentioned Law “On Accounting Chamber” the Accounting Chamber
is accountable to the Verkhovna Rada of Ukraine and shall inform it about the results of
its activity on a regular basis. Thus, the Accounting Chamber should be considered as a
body of a parliamentary financial oversight in Ukraine.
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Another constitutional authority which enjoys the status of a state collegial authority
is National Council of Television and Radio Broadcasting of Ukraine. This authority
has a special place in the system of public bodies in Ukraine. Thus, the members of
the authority shall be appointed and dismissed in equal parts by the Verkhovna Rada of
Ukraine (Art. 85, part 1, indent 20) and the President of Ukraine (Art. 106, part 1, and
indent 13). As referred to in Article 1 of the Law of Ukraine “On National Council of
Television and Radio Broadcasting of Ukraine” (in the reduction of Law No 2461-IV of
3 March 2005) the National Council is the constitutional, permanent collegial authority
aims to execute the supervision over the fulfilment of the laws of Ukraine in the field of
television and radio broadcasting, as well as to conduct regulatory tasks defined by this
Law. The National Council consists of 8 persons and has its apparatus. The authority is
accountable to the Verkhovna Rada of Ukraine and to the President of Ukraine. The an-
nual report of the National Council shall be presented to the both subjects of appointment
before the February, 1. The consideration of such report can lead to the legal consequenc-
es stipulated by the Law mentioned above. Thus, the subject of appointment (namely,
the Verkhovna Rada of Ukraine or the President of Ukraine) can use the right of early
discharge of a member of the Council appointed by this subject in case of a negative
assessment of his or her activity. The analysis of the law provisions on the legal status
of the National Council leads to the conclusion that this authority does not belong to any
branches of power.

Special place in the system of public authorities of Ukraine has been traditionally oc-
cupied by the Central Election Commission (hereinafter —- CEC). CEC is a constitutional
authority. The members of the CEC are appointed and dismissed by the Verkhovna Rada
of Ukraine on a submission from the President of Ukraine (Art. 85, part 1, indent 21 of
the Constitution of Ukraine). As referred to in Article 1 of Law of Ukraine “On Central
Election Commission” (No 1932-IV of 30 June 2004) the CEC is a permanent collegial
public authority responsible for the preparation and holding elections of the President of
Ukraine, People’s deputies of Ukraine, deputies of the Verkhovna Rada of the Autono-
mous Republic of Crimea, deputies of local self-government authorities (local councils),
as well as the heads of such authorities, Ukrainian and local referenda. The commission
acts independently from other public authorities, self-government bodies, their public
officials. The guaranties of the CEC independence shall be stipulated by laws of Ukraine.
Thus, the CEC does not belong to any branch of power in Ukraine. As to the accountabil-
ity issues, one can conclude that there is only one type of the accountability of the CES
clearly defined by the Law mentioned above — financial accountability. Thus, the CEC
shall submit annual report on the use of the money from the State budget of Ukraine to
the Accounting Council of Ukraine (Art. 36, part 3 of the Law). The provisions on early
discharge of a member of the CES can be considered as part of the oversight mechanism
prescribed by the Law. In particular, all members of the CEC can be early discharged by
the Verkhovna Rada of Ukraine on a reasoned submission of the President of Ukraine
(Art. 311 of the Law).

Considering mentioned above, there are several public authorities with the status of
a state collegial authority in Ukraine. Some of them can be considered as independent
authorities that do not belong to any branch of power, whereas others do not enjoy such
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an independent status. As to the independent authorities like national regulatory com-
missions, it is very important to amend the Constitution of Ukraine with the provisions
regarding the special status of such authorities and to reach a balance between their
independence and the accountability.

4. Place of the certain law enforcement authorities in the system of public bodies
of Ukraine

Certain law enforcement authorities have a special place in the system of government
in Ukraine. National anticorruption bureau of Ukraine, Security Service of Ukraine, and
the public prosecutor’s office are among them.

4.1. National anticorruption bureau of Ukraine

National anticorruption bureau is a relatively new public authority in Ukraine. As re-
ferred to in Article 1 of the special Law of Ukraine “On National anticorruption bureau”
(No 1698-VII of 14 October 2014) the National anticorruption bureau (hereinafter — Na-
tional Bureau) is a state law enforcement authority responsible for the prevention, detec-
tion, stop, investigation, and solution of corrupt violations in frames of its investigative
jurisdiction, as well as prevention of new violations.

National bureau aims to prevent criminal corrupt violations made by higher public
official responsible for the execution of functions of a state or local self-governance and
dangerous for national security.

The legal framework of the National bureau has been established by the Law of
Ukraine “On National anticorruption bureau of Ukraine” of 14 October 2014 No 1698-
VII. Analysis of the legal provisions leads to the opinion that the National bureau does
not belong to any branch of power. Thus, it is established by the President of Ukraine.
The Director of the National Bureau shall be appointed and dismissed by the President
of Ukraine. In cases defined by the Law, the director can be dismissed by the Verkhovna
Rada of Ukraine upon the proposal of not less than one third of people’s deputies of
Ukraine. Independence of the National bureau and its employees are defined among the
main principles of its activity. However, it is necessary to reach the balance between the
independence and the accountability of the authority. Provisions devoted to the control
over the activity of the National bureau are stipulated by Article 26 of the Law men-
tioned above. Thus, the National bureau is accountable to the Committee of the Verkhov-
na Rada of Ukraine responsible for fight against corruption and the organized crime; it is
answerable to the President of Ukraine, Verkhovna Rada of Ukraine, and the Cabinet of
Ministers of Ukraine. It should be mentioned that the legal status of the National bureau
faces the same problems as the legal status of national regulatory commissions charac-
terized above in part of the constitutional legal aspects, since the Constitution of Ukraine
does not include any provisions of the National bureau and the powers of the President
of Ukraine and the Verkhovna Rada of Ukraine in relation to this authority.

4.2. Public prosecutor’s office

The place of the public prosecutor’s office in the system of public authorities is an-
other interesting case in the light of the separation of powers in Ukraine. For a long time,
the public prosecutor’s office has been considered as an authority that does not belong
to any branch of power, despite permanent discussions on this matter presented in the
professional literature (Lapkin, 2015; Komzyuk, 2013).
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However, changes to the Constitution of Ukraine made by Law of Ukraine “On chang-
es to the Constitution of Ukraine (regarding justice)” of 2 June 2016 No 1401-VIII resulted
in a new wave of arguments pro and cons the independent place of the public prosecutor’s
office in the system of public authorities of Ukraine. According to the Law mentioned
above the separate section devoted to the public prosecutor’s office (section VII) was ex-
cluded from the Main Law of Ukraine and the Section VIII “Justice” was amended with
the new Art. 1311 on the prosecutor’s office. Based on these changes someone can sum
up that the prosecutor’s office currently belongs to the system of bodies of judicial power.

The European Commission for Democracy through Law (Venice Commission) in its
Preliminary opinion on the proposed constitutional amendments regarding the judicia-
ry of Ukraine of 24 July 2015 No 803/2015 stresses that a new system of prosecution
is proposed as part of the judiciary (Venice Commission, 2015). Some researchers in
Ukraine consider the constitutional amendments mentioned above as a placement of the
prosecutor’s office within the judicial branch of power (Torianyk, 2017).

M. Kosiuta pays attention that such changes do not mean that the prosecutor’s office
has been transformed into the body of justice (Kosiuta, 2017).

According to Law of Ukraine “On judiciary and the status of judges” of 2 June
2016 No 1402-VIII the judicial power in Ukraine is exercised by the independent and
impartial courts established by law. It is realized by the judges and jury in accordance
with law (Art. 1). As M. Tsurkan mentions, the judges are holders of judicial power; the
latter consists of much more components, besides the notions of “judge” and “judiciary”.
It is also about preparation of judges, drafting laws on judges and judiciary, attestation,
education, etc. (Veremko, 2017). Thus, in his opinion, the bar and the public prosecutor’s
office belong to the institute of judicial power. It should be noticed that the prosecutor’s
office has been considered as the law institute adjacent to the system of judiciary and
judicial proceedings in the Strategy of the reforming the judiciary, judicial proceedings,
and adjacent law institutes for 2015-2020 years approved by Decree of the President of
Ukraine of 20 May 2015 No 276/2015. At the same time, M. Tsurkan stresses that the
issue whether the public prosecutor’s office belongs to the system of bodies of judicial
power still needs to be addressed (Veremko, 2017).

M. Smokovych argues that the judicial power performs only one function — justice
(Smokovych, 2012). Considering that only judges and jury can execute justice accord-
ing to the Constitution of Ukraine and the Law of Ukraine on Judiciary and the status of
judges, public prosecutor’s office cannot be considered as part of the system of bodies of
judicial branch of power.

As referred to in part 10 of Art. 131 of the Constitution of Ukraine according to
the law bodies and institutions responsible for the encouragement of the selection of
judges, prosecutors, their professional preparation, assessment, resolution of cases of
their disciplinary liability, financial and organizational encouragement of courts shall be
established in the system of justice. Supreme Council of Justice, Supreme qualification
commission of judges of Ukraine, State judicial administration of Ukraine, and National
school of judges of Ukraine are among such authorities and institutions in accordance
with the Law of Ukraine on judiciary and status of judges. Thus, the public prosecutor’s
office has not defined as part of the system of justice.
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Therefore, the formal inclusion of the special article regarding the status of the public
prosecutor’s office in the section devoted to the justice cannot be considered as its inte-
gration in the system of bodies of judicial power. However, it should be mentioned that
the existence of the separate section about the public prosecutor’s office in the Constitu-
tion of Ukraine was considered as a strong argument for its separation from all tradition-
al branches of power (Baranetskiy, 2015).

As to the foreign experience, it should be mentioned that there are different models
regarding the place of the public prosecutor’s office in the mechanism of separation of
powers. A United Nations Office on Drugs and Crime and International Association in
their Prosecutors Guide (2014) stress that the Guidelines on the Role of Prosecutors do
not take a definitive stance on the issue of the formal independence of prosecutors from
the executive branch, recognizing that different legal traditions and legal systems deal
with the principle in different ways. The IAP Standards expressly provide that when
prosecutorial discretion is permitted it should be exercised independently and be free
from political interference (United Nations Office on Drugs and Crime, 2014).

Considering mentioned above, the question whether the public prosecutor’s office
belongs to the judicial branch of power or has a special place in the system of public
authorities (some researchers argue the existence of such called controlling branch of
power) is still open and future discussions are needed.

4.3. Security Service of Ukraine

Security Service of Ukraine (hereinafter — SSU) has a special place in the system of
public authorities in Ukraine. It should be mentioned that the SSU belonged to the exec-
utive branch of power and had a status of body of executive power with a special status
according to the Scheme of the organization and interaction of the central bodies of ex-
ecutive power (appendix to Decree of the President of Ukraine of 15 December 1999 No
1573/99). The SSU was excluded from the system of central bodies of executive power
by Decree of the President of Ukraine of 28 April 2007 No 365/2007. The Constitutional
Court of Ukraine in its Judgement of 20 October 2009 No 27-pn/2009 decided that in-
dent 1 of Order of the Cabinet of Ministers of Ukraine of 22 April 2009 No 443-p “On
repeal of the order of the SSU” was unconstitutional because the Cabinet of Minister of
Ukraine, in frames of its competence, shall issue binding regulations and orders (Arti-
cle 117, part 1 of the Constitution of Ukraine), can repeal acts of the ministries and other
central bodies of executive power in whole or in part (Article 22, part 8 of the Law of
Ukraine “On Cabinet of Ministers of Ukraine”); since the SSU was excluded from the
organization scheme of central bodies of executive power, the Cabinet of Ministers of
Ukraine did not have any power to repeal the acts of the SSU.

The legal framework of this authority is primarily represented by the Constitution
of Ukraine and Law of Ukraine “On Security Service of Ukraine” of 25 March 1992
No 2229-XII. According to the Law mentioned above the SSU is a state authority of
special purpose with law enforcement functions responsible for the protection of the
state security of Ukraine. As referred to in the Constitution of Ukraine (Art. 85) the
Chairperson of the SSU is appointed and dismissed by the Verkhovna Rada of Ukraine
on the submission from the President of Ukraine. Security Service of Ukraine is subor-
dinated to the President of Ukraine, accountable to the Verkhovna Rada of Ukraine and
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the President of Ukraine. The analysis of the provisions of the Constitution of Ukraine
and other laws of Ukraine leads to the conclusion that the SSU does not belong to any
traditional branch of power. Such vision of the status of the SSU has been represented in
the scientific literature (Baranetskiy, 2015).

5. National agency for quality assurance in higher education: a phenomena in
the field of public administration in Ukraine

The status of a permanent collegial body enjoyed by a brand-new institution in the
area of higher education — National agency for quality assurance in higher education
(hereinafter — Agency). The legal framework for the Agency primarily includes the Law
of Ukraine “On higher education” of 1 July 2014 No 1556-VII and the regulations ap-
proved by the Cabinet of Ministers of Ukraine.

Agency consists of twenty three persons appointed by the Cabinet of Ministers of
Ukraine on the basis of the competition commission established by the Cabinet of Min-
isters of Ukraine as an advisory body upon the results of the competitive selection, which
is conducted in line with the principles of gender equality and industrial representation
(Article 19, part 1). The head and deputy heads of the Agency shall be selected at the first
meeting of the Agency for the term of three years. They shall be appointed and dismissed
by the Cabinet of Ministers on the submission from the Agency (Article 18, part 5). Only
the head and deputy heads work on the permanent basis.

Agency shall prepare and promulgate the report on the higher education quality in
Ukraine, its correspondence to the requirements of the sustainable development of the
society, the report on its activity, develops the proposals on legal encouragement of qual-
ity assurance for higher education, and submits these documents to the Verkhovna Rada
of Ukraine, the President of Ukraine, the Cabinet of Ministers of Ukraine, and the higher
education institutions for the discussion and adequate reaction (Article 18, part 2). How-
ever, the forms of such adequate reaction are not defined by the Law.

It should be mentioned that there are different thoughts among scholars concerning
the legal status of the Agency. Some of them welcome the independent status of the
Agency, while others think that the Agency lacks adequate level of independence. In
particular, O. Melnychuk points out that Article 17 of the Law of Ukraine “On higher
education” does not stipulate the independent and autonomous status of this important
body in accordance with European standards and recommendations (Melnychuk, 2017).
At the same time, O. Hrynkevych, O. Levytska mention that the establishment of the
National agency for quality assurance in higher education — an independent permanent
collegial authority responsible for the realization of the state policy in the area of higher
education — was an important step in the development of national system of education in
Ukraine (Hrynkevych, Levytska, 2017).

However, the main problem is that the Agency does not have a status of a public
authority at all. As referred to in Article 17 of the Law mentioned above the Agency is a
permanent collegial authority responsible for the realization of the state policy in the area
of higher education quality assurance. But the Law lacks the term “state” or “public” in
relation to this authority. Still, based on the formulation “responsible for the realization
of state policy” one can presume that this institution has a status of a state authority.
However, the Agency does not have this status in practice. According to the Unified
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state register of legal entities, natural persons — entrepreneurs, and public organizations
the Agency has an organizational legal form of a public organization (foundation, insti-
tution) which differs from the organizational legal form of a public authority. The same
organizational legal form has, for instance, the National Academy of Science of Ukraine;
however, the latter is not responsible for the realization of the state policy. According to
the Law of Ukraine “On higher education” the Agency plays a very important role in
the higher education area. In particular, the Agency shall conduct the institutional ac-
creditation of higher educational institutions, the accreditation of the study programmes,
the accreditation of the specialized scientific councils and controls their activity
(Article 18, part 1, indents 3, 6, 9). Moreover, in certain cases prescribed by this Law
the acts of Ministry of education and science of Ukraine (hereinafter - MESU) (in par-
ticular, on standards of educational activity and higher education — Article 9, part 3;
Article 10, part 6: Article 13, part 1, indent 16) shall be approved only upon the con-
sideration with the Agency. In such cases the MESU can make an autonomous deci-
sion if only the Agency has not executed its powers in terms defined by the legislation
(Article 13, part 6). Thus, the Law uses the following terms in relation to the Agency as
the “body”, “powers”, empowers the Agency to realize the state policy, to consider the
certain decisions of the MESU, to control the activity of the specialized scientific coun-
cils, but does not define it as a public authority.

It should be mentioned that the issue of the legal status of the Agency has been
attracted the attention of the professionals since the development and consideration
of the draft law “On higher education”. The opinion on draft Law “On higher ed-
ucation” (register No 1187-2) of the Main scientific and expert department of the
Verkhovna Rada of Ukraine has included a number of remarks regarding the legal
status of the Agency. In particular, it was mentioned that the status of the Agency
is not clear since the institution which does not have a status of a public authority
is empowered to realize certain functions of the central body of executive power in
the area of education and science (the Main scientific and expert department of the
Verkhovna Rada of Ukraine, 2013).

Also it is pointed out that the provisions of the draft law regarding the powers of the
Verkhovna Rada and the President of Ukraine in relation to the report of the Agency are
not in line with the provisions of the Constitution of Ukraine, since it includes the exhaus-
tive list of their powers. The Main legal department of the Verkhovna Rada of Ukraine
while analyzing the draft Law “On higher education” (register No 1187-2) warned that
the execution of the powers of the public authority — central body of executive power in
the area of education and science depends on the activity of advisory authority (National
agency) which is not in line with the constitutional model of the organization of power
(the Main legal department of the Verkhovna Rada of Ukraine, 2013).

V. Bakhrushyn pays attention to the issue of the legal status of the Agency and sug-
gests gradual separation of the certain functions from the state and establishment of
efficient mechanisms of nongovernmental quality assurance of higher education, similar
to other European states (Bakhrushyn, 2016).

To sum up, the legal status of the Agency needs to be improved. Therefore, there is a
need for a comprehensive legal research on the certain issue.
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6. Conclusions and recommendations

Considering mentioned above, the principle of separation of power is constitution-
alized in Ukraine and respected in the legal doctrine; however, the recent reforms in the
system of public authorities in Ukraine and modern research trends require the revision
of the traditional approaches to its understanding.

The Constitution of Ukraine stipulates that the power is Ukraine shall be conducted
on the basis of it separation into legislative, executive, and judicial. However, as in many
countries in the world, the principle “one branch — one function” is impossible to sustain.

The system of public authorities in Ukraine has been characterized by the high level of
diversity. In particular, multifunctionality of executive power requires a huge number of
public institutions carry out different functions of executive power. As was explored in this
paper, not all of such institutions belong to the system of bodies of executive power. For ex-
ample, there are institutions that, to some extent, combine the functions of all three tradition-
al branches of power — national regulatory commissions; whereas others even do not have a
status of a public authority (e. g, National agency for quality assurance in higher education).

There are public authorities that formally do not belong to any branch of power, in
particular, National Bank of Ukraine, national regulatory commissions, Central Election
Commission. Certain law enforcement authorities like the Security Service of Ukraine
and National Anticorruption Bureau of Ukraine also have a special place in the system
of public authorities and do not belong to any branch of power. As to the public prose-
cutor’s office, the recent changes to the Constitution of Ukraine leaded to the waves of
serious discussions about its place in the system of public authorities and the role in the
mechanism of the separation of power. Some scholars even consider the separation of the
forth branch of power — control branch of power.

Addressing the issue about the compliance of the system of public authorities in
Ukraine with the constitutional principle of the separation of powers, it is suggested to
think about the distinction of the following categories: a branch of power and a branch
of government, as functional and institutional elements of the principle of the separation
of powers. According to this approach there would be three classical branches of power —
legislative, executive and judicial separated on the functional basis that can be distribut-
ed among different branches of government. In this case, one can argue the separation of
the control branch of government or regulatory branch of government. Some mixture of
the functions within the bodies of the classical branches of power can be also possible,
following the approach mentioned above. For example, yet the legislative power will
remain as the core function of the body of legislative power, the latter can carry out some
functions of another branch of power (for instance, of executive branch of power — in
case of internal organizational activity).

Despite of the different theoretical approaches to the understanding the principle of
the separation of powers, the importance to encourage the efficient mechanisms of ac-
countability and responsibility of the all public authorities is doubtless.

In case of Ukraine, it is very important to enhance the legal status of public institu-
tions analyzed in this paper, in particular, in part of their governmental regimes. As to
the public authorities that do not belong to any branch of power as national regulatory
commissions and National anticorruption bureau of Ukraine it is necessary to amend

70 AnmMinictparuBHe 1paBo i nporec. — Ne 4 (23). — 2018.



the Constitution of Ukraine with the provisions regarding such authorities, in particular,
with the powers of the President of Ukraine and the Verkhovna Rada of Ukraine in rela-
tion to this authorities.
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Po3nooin enao posensoacmucs ik 00UH 3 OCHOBHUX CIPUIICHIE OeMOKPAMUUHOL Qepicasi.
Icnytoms pisHi Haykosi nioxoou 00 3micmy U poii po3noodiny 61ad y O0eMOKpaAmudHoOMy
depoicagHomMy anapami: 8i0 «Yucmoiy, mpaouyitHoi meopii uimko2o posnodiny 1ad 0o
SHYUK020 CYUACH020 nioxody. B Yxpaini npunyun nooiny enaou 3axpinaenui y Koncmumyyii
Ypainu. leaxi ¢paxieyi eeascaiomy, wjo 6 YKpaini Modxicymv ymeoproeamucs iuue opeanu
3AKOHO0ABYOI, BUKOHABHOL mMa CYO060L 61adu, Mooi K Huli OOIPYHMOBYIOMb ICHYBAHHSL
He3ALENCHUX OP2AHI6, SKI He HANLeHCamb 00 HCOOHOI 3 2IN0K 81a0uU.

Mema. Cmammio cnpamo8ano Ha U3HAYEHHs NPoOIeM OOMPUMAHHS RPUHYUNY POZNOOITY
enaou 6 Ykpaini wooo cucmemu nyoniuHoi aominicmpayii ma OKpecieHHIO MOMCIUBUX
WLIAXI8 YOOCKOHANEHHS NPAB08o2o cmamycy cyb 'ekmie nyoniunoi aominicmpayii.
Memoou. [Jocsacnennio memu 0OCIIONCEHHS CNPUSIIO GUKOPUCTIANHS MEMOOI8 HAYKOBO2O
NI3HAHMS, 30KpeMAa Memooy N02IUHO20 AHANI3Y, CUCMEMHO-CIPYKIMYPHO20 MaA CUCTHEMHO-
DYHKYIOHANLHO20 MeMOOI8.

Pezynomamu. Pexomen008an0 po3pizHamu 2Ky 61a0u ma 2Ky (2any3b) 0epicasHo2o
anapamy K (YHKYIOHANbHUL Ma IHCMUMYYIUHUU eneMeHmu NPUHYUny posnooiny 61ao.
Bucnogku. 3pobneno 6ucno8ok npo iCHY8aHHs OepIiCAsHUX OP2ami6, sKi He HANeicamv 00
JHCOOHOT 3 2IN0K 81adu, ceped sKux, 30kpema, Hayionanvnuii 6anx Ykpainu, nayionanvhi
KOMICIL, Wo 30IICHIOIOMb OepoicagHe pecyiioéants 6 nesHux cepax ekonomixu, Llenmpanvha
subopua rxomicis, Cnysxcoa 6esnexu Yxpainu, Hayionanvre anmuxopynyitine 61opo Yxpainu.
Hesgaowcarouu na newooasmui sminu 0o Koncmumyyii Yxpainu, numanus wooo micys 6
cucmemi 0epoaIcagrHo20 anapamy Opeanié NPoKypamypu 3anuuacmocs. 3pooneHo GUCHOBOK
npo me, wjo Hayionanvhe acenmcmeo i3 3a6e3nedens IKoCmi U0l 0Ceimu He € 0epicasHum
opeanom, x04a U 30IUCHIOE NesHI PYHKYIT YeHMPATLHO2O OP2aAHY BUKOHABYOT 61A0U.
CmocosHo HayioHanvHux pe2yismopHux komiciu ma Hayionanvnoco anmuxopynyitinozo
b10po Ykpainu 3pobneno 8UCHOBOK npo HeoOXiOHicmb donosHenusi Koncmumyyii Ykpainu
NONONCEHHAMU WOO0 3A3HAYEHUX Op2aHie, 30Kpema, nogHogadiceHHAMu IIpe3udenma
Ypainu ma Bepxosnoi Paou Yxpainuu w000 ix gpopmyeanns ii ynpagiinCobKux pexcumis.

KarwuoBi ciioBa: posmofin Biaja, BUKOHABYA TiIKa BIaJH, T'iika (raiys3b) AEpP:KaBHOTO
amapary, myOJiuHa aIMiHiCTpalis, He3aJIeKH] PeryIsTOpHi OpraHH, YeTBepTa T'ijIKa BIaIy.
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