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3ATAJIBHE AIMIHICTPATUBHE ITPABO
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AQMIHICTPATUBHE MPABO YKPAIHW B NAPALIUTMI
3AXIAHOI TA NIBHIYHO-CXIQHOI BEKTOPU3ALIII

Y ecmammi 3’acosarno micye i pons adminicmpamuerozo npasa Yxpainu 6 napaouemi 3axioHoi
ma nieHiuHO-CXIOHOI eekmopuzayii. J{oeedeno, wo OeMoKpamuunicms HAYIOHATLHO2O
AOMIHICMPAMUBHO20 NpaAa 3AieXiCUmb He 6i0 3Micmy KOHCMumyyii oepicaeu, a 6i0
Gaxmuunoeo smicny 30iticHen s ROTIMUKY U nYyOTiuH020 adminicmpysants 61a0oto. Po3nodin
Y yitl cghepi maxuil: AKWO nyoOiUHA 81A0A He MAC 3MO2U 6NAUBAMU HA 6YEHUX, d HAGNAKU,
KOPUCHTYEMBbCSL. PO3POOIEHUMY HUMU 3ACA0AMU MA AOMIHICIPAMUBHUM THCMPYMEHMAapieM
onA3abe3neyents npas c600600 ma iHmepecie NPUBAMHUX 0CI6 Ma HAOAHH AOMIHICIPAMUBHUX
nociye, mooi Mu MAemMo cnpasy 3 aOMIiHICIPAMUGHUM NPABOM NPABOEOi 0eMOKPAMUYHOT
oeporcasu; AKWO 0epircagHuil pedcum 30IICHIOE NpAMe Yu ONocepeoKosane YNpasiinHs
HAYKOI0 AOMIHICMPAMUEHO20 Npasd, Mae 3Mo2y 6NAUSAMU YU MUCHYMU HA G4eHUX (4 60OHU
ye mepnisimy) i3 Memoio 30epediceHHs C8020 NOMMUUHO20 NAHYBAHHSA, 30IUCHIOE MUCK HA
3MI, cyb’ekmie epomMadancbKO20 CYCRINbCMEA ma NPUSAMHUL Manuil i cepeonitl bisnec, mo
make aOMiHiCmMpamueHe npago He3aneN’CHO 6i0 Moo, WO NPONUCAHO 8 HAYKOBUX NpaYsaX
i niopyunuxax, € 2any33io npasa ma Haykow momanimapHoi (agmopumapHoi) oepoicasu.
Chopmynbosarno 6UCHOBOK, WO cyuacHe aOMiHicmpamugne npaso Yxpainu € npocpecusHum
i ne minbku 6i0N0GIoac €8PONENCbKUM YIHHOCMAM, a U Y OeAKUX ACHeKmax 3aumae
nepeoosi nozuyii. 3anponoHo8aro 30IUCHIO8AMU eKCNOPI MEeOPEMUYHUX NONONCEHD, 3ACa0
i incmpymenmapiio monooum euenum i cmyoewmam i3 Pocii i Binopycii, oemoncmpyiouu
nepesazu 0eMOKpaAmMu4Ho20 YCMpow ma OOMIHYBAHHA 6 NYONIUHOMY AOMIHICMPYBAHHI
NPUHYUNY BEPXOBEHCMEA NPABA HA NPUKAAOIAK YKpainu, mak i kKpainyyacuuyb €eponeiicbko2o
Co103y. 3p0obneHo 8UCHOBOK, WO 6 YMOBAX 2iOPUOHOT BIlIHU, AKY 8ede POCICbKe KePIGHUYMEO
npomu Ykpainu, bopomvda 3a yusinizoeane 0eMOKpamuyHe MUCieHHs 2pOMAOH NiGHIYHO-
CXIOHUX Kpain, Hacamneped pociicbkoi ma OL10pycvKkoi MON0Oi, MA€ 8ecmucs, 30Kpema,
yepe3 006edeHHsi 00 HUX €BPONELCLKO-YKPAIHCLbKOI meopii aoMiHicmpamueHo20 npaea
ma npuxnadie it 3acmocysants wo0o 3anobicanHs Kopynyii, eqpeKmugHo20 3axucmy npas
€60600 ma inmepecie npueamHuUx ocib 6i0 ANl YUHOBHUKIE.

Kniouogi cnoga: aBToKpaTu3M, aJMiHICTpaTUBHE NIPABO, AEMOKpATisl, €KCIIOPT, €BPONEIHCHKI

IIHHOCTI, 3aXKCT, IHCTPYMEHTH MyOJIIYHOTO aJMIHICTPYBaHHS, MpaBa i cBOOOIH, MPOTHIIS
«PycbkoMy MUPY», POCIHCBKO-TEPOPUCTUYHA T1OpHIHA arpecis.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/1-32-2021 5
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1. Betyn

VkpaiHa i 3a POpUAWYHUM, 1 32 (QAKTHYHHM 3MiCTOM
KOHCTHTYLIHHUX HOPM € MPABOBOIO JEMOKPAaTHYHOIO JIep-
*aBoto. Micue Ha reorpadidHiii Mami CBiTY Aep)KaBU He
MOXYTbh oOuparu. BinmosinHo, Ykpaina e gepkaBoro Cxin-
Hoi €Bpomny, sSika Ha MIBHOYI Ta CXOAI MEXYE 3 HE APYXK-
HIMH 10 CBOIX TpOMaJsiH aBTOPUTAPHUMH JACp>KaBHHUMU
pPEXUMaMH, L0 MOCATAI0Th HA TEPUTOpialbHYy LUTICHICTH
Haoi JepkaBu. A 3 OISy Ha Te, M0 Cy0 €KTH IMyOmid-
Hoi anminHicTpauii Pocii ta Binopycii 3nilicHIOOTE mpH-
KOpIIOHHI O1’KEHCBKi MPOBOKallii, BOMBCTBA 32 JOMIOMOTOIO
XIMi4HO1 30p0i CBOiX IrPOMaJIsiH Ta TPOMaJISIH €BPOTIEHCHKUX
KpaiH, 30poliHy TepopucThuHy arpecito B APK Ta okpe-
Mux paitoHax JloHeupkoi i JIyrancekoi obmacteir Ykpainu,
BHKOPHUCTOBYIOTh IOCTa4aHHsS MPUPOAHOro razy no €C
Ta YKpaiHU SIK COI[iaJbHO-TIONIITUYHY 30pO0, € CIIOHCO-
paMu MapriHaJbHUX HONITHYHUX CHIT Y KpaiHaX-y4acHHUISIX
€C Ta YkpaiHi, Ha Hall MOTISAA, HE BUHUKAE CYMHIBY, IO
YKpaiHChKHI Hapol 3HAXOOUTHCS Ha MEpeAHbOMY (POHTI
3aXUCTy 3aXiHOI IMBLII3allii BiJ] HAMAraHHs THUPaHii PO3-
IIUPUTH CBOT MEXKI Ha 3aXi/l.

V rakiii mapanurMmi icHye yKpaiHCBKHN Hapof, Mparo-
I0Th yKpaiHCbKa €KOHOMiKa Ta coliaibHa cdepa, OCBiTa
1 HayKa. 3 0qHOTO OOKY, TAaKU# CTaH pedyell HeraTHBHO BILIU-
Ba€ Ha PiBEHb KUTTSI YKPATHCHKUX TPOMa/IsH, 3 IHIIOTO — 1€
MIPU3BEJIO J0 KOHCOJiallii YKpaiHChKOTO CYCIIBCTBA II0I0
BiJOUTTA POCIHCHKO-TEPOPUCTHYHOI arpecii Ta BUPILICHHS
THIIUX TYMaHITapHUX Ta €KOJIOTIYHUX TPOOIIEM.

He 3anumaiorhes mo3a MekaMu IHMX BHKIHUKIB HayKa
Ta rany3b aMiHICTPAaTHBHOTO MpaBa YKpaiHu. BiTuuzns-
HUMH BYCHHUMH po3poOiieHI HOBI HayKoBi Teopii, o0 Ha
OCHOBI HiHHOCTel €Bpomnelicbkoro Coro3y Ta BHYTPILIHIX
0co0NMMBOCTEH 3 ypaxyBaHHSM 30BHIIIHBOTO arpeCHBHOTO
POCIHCBKOTO BIUTUBY CTBOPIOIOTH HOBITHI IHCTPYMEHTH
MyOJIiYHOTO aAMIHICTPYBaHHS, sIKi MO O SKHAHTIOBHiIIIE
3a0e3reuyBary mpasa, CBOOOIU Ta 3aKOHHI iIHTEpECH IMpH-
BaTHHUX 0Ci0, HaJaBaTH TPOMAJISIHAM SKICHI Ta CBO€YACHI
aJIMIHICTpaTUBHI MOCIYTHM Ta 3IiHCHIOBaTH COLiaJIbHE
3a0e3Me4YeHHs YCiX TPOMaJIsH, SIKi OMUHUJIUCS B CKPYTI.

Yemixu B 1l cdepi, HA Hal TODISA, € He3ameped-
HumH. [Ipore mocTiiiHi BiHCHKOBI Ta iHIII TiOpUIAHI MaHe-
BpPH POCIHCBEKHX Cy0’€KTiB MyONiyHOI agMiHicTparii Kojo

AnminictparuBHe 1paso i nporec. Ne 1 (32). 2021.



3ATAJIBHE AIMIHICTPATUBHE ITPABO

HaIIMX KOPJOHIB, Y THMYACOBO OKYIIOBaHUX YKPailHCHKUX TEPUTOPISX Ta BCEPEIUHI
Haioi Jep)kKaBU MOXKYTh MEPEKPECIUTH yci MO3MTHUBHI HamNpamioBaHHS YKpaiH-
CBKOTO HapoAy Ta BITYM3HAHMX BueHMX. [ i0puaHii BiiiHI pociiicbkoro Ta 6i1opych-
KOTO PEKUMIB HEOOXiTHO MPOTHIISATH, aJP)ke MU HE MOXXEMO CXOBAaTUCS Bil HUX 3a
XKOIHUM OymiBEIbHUM, iICONIOTIYHUM 4M iH(pOpMaLiiiHuM Mypamu. [neonoriunii
Ta HayKoBil arpecii «Pycpkoro Mupy» Tpeba MpOTHIISTH, B TOMY YMCIIi Ha IXHIH
«TEpUTOPIi».

3 1pOro MOmIsALy HayKOBI PO3POOKH Teopil BITUYM3HSIHOIO aJMiHICTPaTUBHOTO
IpaBa Ta NPaKTHYHI YCHiXH y MPaBO3acTOCYBaHHI YKpaiHCBKUX Cy0’€KTiB myOiiu-
HOTO aAMIiHICTPYBaHHS MOXKYTb CTaTH TapHUM MalAaHYMKOM Ui aKTUBHOT'O 3aXH-
cTy Bia «Pycbkoro Mupy». Ix TpeGa HamoIeIMBO JOHOCUTH JI0 POCIHCHKOT HayKOBOT
CHITBHOTH, HacaMIepe]l CTYIEHTIB Ta MOJIOUX BUYCHHUX.

Baromuii BHECOK y PO3BHTOK YKpaiHCBKOTO aJMiHICTpaTMBHOTO IpaBa, BHPO-
OJICHHS! HOBITHIX 3acaj] Ta iHCTPYMEHTIB IMyOIiYHOTO agMiHICTPpyBaHHS 3M1ACHUIN
BiTun3HsHi BueHi O. Ky3pmenko, C. Crenenko, T. Konomoerp, B. Kypuio, A. bepnay,
T. Apidxomxkaesa, B. bacc, [I. be3syoos, H. bBepnau, B. bina, B. boiiko, A. boii-
uyk, FO. Byrnak, O. byxaneBuu, A. byunnceka, B. BacunbkiBebka, H. Bacunbuenko,
I'. Bacina, . Bamenko, H. I'aminuna, O. I'etmanens, J1. [onosii, 1. I'mo6enko, C. ['oH-
qapyk, O. I'ynak, O. Ixxadaposa, P. Apcipiii, C. Hinenko, 0. [lopoxina, A. 3ampura,
O. 3aspawmii, O. 3uma, O. 3y6oB, A. [Banumyk, A. IBaHoBchKka, A. KoBanbuyk,
I. Kazanuyk, C. Kannu6a, T.Kpasuosa, T. Kapabin, O. Ko63ap, O. Komicapos,
b. Kiamrok, C. Kiumapenko, JI. KoBanenko, A. KoBans, A. Komsrok, JI. Kopayra,
C. Kopoen, O. Kopotryn, 1. Kocrenko, A. Kynin, C. Ky3niuenko, B. Ky3pmumuH,
I. Kypuno, B. Kynenxo, O. JlaBpunosuu, O. Mopo3, . Jlazyp, /. JleBuenko,
10. Jleresa, I1. JIrorikos, O. MaxmypoBa-/unuirok, T. Manenuk, P. Menbsauk, O. Mini-
eHko, P. MkptusiH, C. Mocbonas, B. Mymenok, A. Hamunens-Haymosa, H. HoBak,
B. Okcins, 1. Opnosceka, B. Iammucekuii, C. [lerkoB, M. [TuxtiH, A. IlonodeHHs,
C. Ilomnoga, JI. ITonoBa, O. IIpaBotoposa, O. IIpucsaxna, A. Ilyxrenpka, A. Paguyk,
I. Puxenxo, O. Porau, C. Po3coxa, JI. Pycnak, A. ['anmynsko, M. Casiok, O. Canma-
HoBa, O. Ceitnmunwmii, €. Ceparok, C. Cmocapenko, O. ConosiioBa, B. AMenboxiH,
4. Cramkis, B. Crenenko, 1. Tananuyk, K. Tanmtopa, O. Yarotina, O. Xamxonepa,
B. YopHa, A. lapas, 1. lllonina, O. Spa ta in. [Ipore BoHM cBOT HayKOB1 3yCHILIS
Oe3mocepenHb0 Ha MpoOJeMi MICIs 1 poni agMiHICTPAaTHMBHOTO MpaBa YKpaiHM
B MMapajiurMi 3axiHOi Ta MIBHIYHO-CXiTHOT BEKTOpHU3AIlil He 30cepeKyBann. BoHu
aHaJIi3yBaIM y Ipalsix OIbLI 3aranbHi CrielialibHI UM CyMiXKHI BUKIHKH.

Mera crarTi nojisrae B TOMY, 1100 Ha OCHOBI aHaJIi3y CyYaCHHUX BITUYM3HSIHHX
npanbk BU3HAYUTH MicLie 1 pPoiib aMiHICTPAaTHBHOTO MpaBa YKpaiHW B Mapagurmi
3axiHOI Ta MiBHIYHO-CXiTHOI BEKTOPHU3AILii.

AZMiHICTpaTHBHE MpPaBO Yy MPaBOBIM IE€MOKpaTHuUHIN AepkaBi 3I1MCHIOE BTi-
JIeHHS B yOJTiuHe aAMiHICTpyBaHHS HOPM KOHCTUTYLII Jep>KaBU [UIXOM iX JeTai-
3awii Ta po3’sICHEHHS 0 MOMEHTY IIPaB03acTOCYBaHHs MyOIiUHOIO aAMiHICTpaLi€ro,
HE 0COOJIMBO 3BEPTAlOUM yBary Ha MOJITHYHY BOJNIO MpaBisAuoi Biamu. [Hmmmu
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3ATAJIBHE AIMIHICTPATUBHE ITPABO

CJIOBaMH, B AIHCHO MPaBOBHX JEMOKPAaTHYHHUX Jep)kKaBaxX aIMiHICTpaTHBHE HPaBO
€ TMIEBHUM YMHOM HE3aJEeKHHUM BiJl YUHOBHHKIB, 30KpeMa BHUILMX MOCAJOBUX OCIO
JeprKaBu.

SIKII0 1€ CTOCY€ETHCSl YMHOBHUKIB OPraHiB BUKOHABYOI BIIAAM, TO HE3AJIEKHICTh
BiJ HUX Yy Jep:KaBax NEMOKPATHYHOIO THUITy HE TUIBKM BUCOKOIO, & 1HKOJIM I IIJTKO-
BuTol0. HaBmaku, TpeGa cTBEpIKyBaTH, 1110 YUHOBHUKH OPraHiB BUKOHABYOI BIaIH
3aJekarb BiJ TCOPETHYHHX IIONOXKEHb, C(OPMOBAHUX BUCHUMH-aAMIHICTpaTU-
BiCTaMM B HAayKOBHUX MpalsiX Ta MiApydyHUKax. BOHM BUKOPUCTOBYIOTH iX y mporeci
3aifiCHEeHHS TiA3aKOHHOT TBOPUYOCTI Ta MPaBO3acTOCYBaHHI.

OpHak 1 B MpaBOBUX JEMOKPAaTHUHHUX JepaBax IyOJdiuHe aJMiHiCTpyBaHHS
HE 3IiMCHIOETBCS Oe3mocepe]HbO Ha OCHOBI BUCOKOIYMAaHHUX HOPM HPUPOTHOTO
npaBa. BoHu peani3yeTbcss Ha OCHOBI HOPM aMiHICTPaTHBHOIO IpaBa, sIKi 30cepe-
JDKEH1 B 3aKOHAX, 1110 IPUIIMaloThCs apiiaMeHToM. BiamosingHo, Teopist anMiHicTpa-
TUBHOTO [IpaBa, a TUM OisIbllIe HOTro MpakTUKa He MOXYTh OyTH MOBHICTIO HE3aJIeK-
HUMH BiJ] MO3MLIi OUIBIIOCTI AEMYTATIB y MapiIaMeHTi.

Xoua, 3 OIVISIy Ha Te, 10 MapjaMeHT Y OiMiCHO IeMOKpaTHYHUX JepiKaBax — Ie
MIPOBITHUI MalJaHYUK JJIs AUCKYCii, 1e 3MIMCHIOETHCS BiJICTOIOBAaHHS TyMaHiTap-
HUX LIHHOCTI CYCHIBCTBA, 3aJICKHICTh aIMiHICTPaTUBHOTO MpaBa BiJ HHOTO MOXKE
MaTy i MO3UTHBHI aCHEKTH.

V pasi nopymieHHs B 3aKOHAX MPUHHATHX MapIaMEeHTOM IpaB Ta cBOOO rpoMa-
JSIH Ha MOTO JemyTaTiB MOXKe YNHUTHCS PI3HOMAHITHUHN JIerajJbHUN HEHACHIbHHLb-
KW TPOMaJCHKHIA BIUIUB, SIK IUIIXOM IIEPEKOHAHHS 1 HAaBYaHHS AEMYTaTiB, 30KpeMa
yepe3 HayKOBi Mparli 3 aIMiHICTPaTUBHOTO MPaBa, TaK i MIJSIXOM THCKY Cy0’€KTaMH
IrPOMaJSIHCBKOTO cycmiibeTBa. KpiM Toro, HOpMU 3aKOHiB, SIKi HE BiANOBiAal0Th KOH-
CTHUTYLI1 AepKaBH, MOXXYTb OyTH CKacOBaHi KOHCTUTYLIIHHUM CYIOM.

Takox agMiHICTpaTHBHE MPaBO HE MOXKE OyTH MOBHICTIO HE3AIEKHUM Bif CyH0-
BOI TUJIKM BJajH, aJyke B YMOBaxX ChOTOACHHS B OLIBLIOCTI JEMOKPaTHYHMX Mpa-
BOBHX KpaiH Cy[OBi MpELEeNeHTH BUIIOTO CYIOBOTO OpraHy € 00OB’SI3KOBUMH LIS
BUKOPHCTaHHS B CYIOBIl HiSUIBHOCTI CylaMHM HIJKYOI JIAHKH, a TAKOK CaMHM Bep-
XOBHHMM CYyZIOM B aHaJIOTiuHiil kareropii crpas. BignoBigHo, B aAMiHICTPaTHBHOMY
MpaBi Taki pilleHHs, II0 MAOTh O3HAKH CYHOBHX IPELENEHTIB, BU3HAIOTHCA HOP-
MaMH aJMiHICTPAaTHBHOTO IpaBa Ta mporecy. CaMe B IIbOMY 1 HOJIATae B3aEMO3a-
JICKHICTh aJIMIHICTPaTUBHOTO MpaBa MPaBOBUX AEMOKPAaTHYHUX JEpPKaB Ta CyJOBOL
TinKY BIaau (CyJOYMHCTBA).

[Io crocyeThCsl aBTOPUTAPHUX Ta TOTATITAPHUX AEPKaB, TO B HUX aJAMiHIiCTpa-
TUBHE MPAaBO, SIK PABUIIO, € TUIBKH (POPMaIEHOIO 0O0IOHKOIO IeTali3alii Ta po3’sc-
HEHHS KOHCTUTYLIHHUX HOPM, aJIKe PESKUMH B TaKHX AEprKaBax HE 30MparoThes iX
JIOTpuMyBatucs. ['poMagsiHCbKe CyCHiJIbCTBO, PETYISPHI YeCHI IMpo30pi BUOOpH 3i
3MiHOIO MPAaBIAYOI BIIAAM, IepeBara NpUBaTHUX MPaB IPOMajsH HaJ Jep>KaBHUMH
iHTEepecaMu — yce L€ 3IMIIAETHCS XOPOIIMMHE T'aciaMHu, sIKi, SIK IPaBHUJIIO, IPOIHUCY-
IOTBCSI B KOHCTUTYLi1, OHAaK HiKOJIM HE peami3yloTbcs Ha npaktuui. Came Ha 100
aJIMiHICTPaTUBHOTO IpaBa TOTAJITAPHHUX Ta aBTOPUTAPHUX KpaiH MOKIAAA€THCS
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HETaTHBHA MICisl IEPETBOPEHHS 3arajloM MPOTPECUBHO 3a/IeKIapOBAaHUX HOPM KOH-
CTUTYLIHHOTO MpaBa Ha IHCTPYMEHTapiil 3aXUCTy MPaBIISTYOr0 PEKUMY BiJl HApOIYy.

[HImMMK cioBamMH, B TOTAJITAPHUX Ta aBTOPUTAPHUX AEpKaBax aJAMiHICTpaTUBHE
MPaBO CTa€ TEOPETHYHOIO OOOJOHKOIO, KA Y3aKOHIOE MOPYLICHHS MpaB, CBOOOA
Ta iHTEpeCiB NPUBaTHUX OCi0 YMHOBHHKAMH BiJ] BIaIH, X0ua B JESIKMX aBTOpUTap-
HUX Jep)KaBaxX y HiIpydHHUKax 3 aJMiHICTPaTHBHOIO IMpaBa MPOMHUCYIOTHCS JIEMO-
KpaTu4Hi 3acaay, OJHAK y Takii amopdHii ¢popmi, 10 HA MPAKTHULI BOHU HE BUKO-
PHUCTOBYIOTBCSI.

Tak, € HIOM OBa He3aJeKHUX BaplaHTH aIMiHICTPaTHBHOTO mpasa: 1) Teope-
TUYHUHA, B SKOMY MPONHMCAaHI MpaBWJbHI 3 MOMISAY MPaBOBOI JepiKaBU 3acali;
2) MpaKkTUYHUH, B SKOMY 3a IEBHOIO aBTOPHTAPHOIO JACPKABHOIO YNPaBIiHCHKOIO
TpaguLi€elo 301ICHIOEThCA TOPYLICHHS ITPaB, CBOOO Ta 3aKOHHHX iHTEPECiB NpUBaT-
HHUX 0Ci0, 10 OOTPYHTOBYETHCS 3aXUCTOM JEP>KaBHUX 1HTEPECiB.

Le He o3Havae, 1m0 cepe] BUCHUX-aAMIHICTPATUBICTIB TOTAJITAPHUX Ta aBTOPU-
TapHUX JEpKaB HEMA€ MPOTPECUBHUX OCi0, SIKi HAMAararoThCsI BIICTOIOBATH Ha PiBHI
Teopii agMiHICTPaTHBHOTO NpaBa IyOivyHi paBa, CBOOOIN Ta IHTEPECH MIPUBATHUX
oci6. Taki BUeHi €, OJHAK BOHU B MEHIIIOCTI, € OiTMMH BOPOHAMH, SIKi 3arajioM He
BIUIMBAIOTh HA 3arajibHy KapTHHY 3akaMy(iIboBaHOI pernpecHBHOI Teopii aaMiHi-
CTPaTUBHOIO TpaBa TOTANITaPHUX IEp)KaB Ta BIAKPUTOrO aJMiHiCTpaTMBHO-Tpa-
BOBOTO THUCKY Ha MpaBa i CBOOOAM MPUBATHHUX OCI0 Ta Cy0 €KTIB rPOMaASIHCHKOTO
CYCHIJILCTBA Y IPAaBO3aCTOCYBaHHi.

OTxe, Mici€l0 agMiHICTPaTUBHOIO MpaBa B JiMCHO MPaBOBUX AEMOKPAaTUYHUX
JeprkaBax € SKHAaWIOBHIIIE 3aCBiIYEHHS Ha PiBHI 3acaj Ta PO3POOKH aaMiHiCTpa-
TUBHOTO iHCTPYMEHTApil0 3aXMCTy IMpaB CBOOOA Ta iHTEpPECiB MPHUBAaTHUX OCiO,
HaJaHHs aIMiHICTPaTUBHUX MOCIYT, 3aXUCTY IPUBATHUX 0Ci0 Bi MOPYIIEHD 13 OOKY
Cy0’€KTiB BIaIHUX MOBHOBAXXEHb.

Bueni y mpaBoBHX A€MOKpaTHYHUX JepKaBax OepyTh 32 OCHOBY KOHCTHTYLIIHI
HOPMH 1 PO3BUBAIOTH iX AJs MOTped Teopii agMiHICTPaTUBHOTO MpaBa Ta IMpa-
BO3aCTOCYBaHHs cy0’exTaMu myOniuHoi agmiHicTpauii. Ilpu npomy BueHi-agmi-
HICTpaTHUBICTH Mai)ke HE 3BEPTAlOTh yBary Ha 3a0araHkd BHIIUX, HEHTPaJbHUX
Ta MICLIEBUX OpPTraHiB BUKOHABYOI BIAJAH Ta OPraHiB MiCLIEBOIO CaMOBPALyBaHHS.
HaBnaku, Ha3BaHi cy0’€kTH MyOmMiYHOTO aAMiHICTpyBaHHs NOBIPAIOTH CBOI Aii i3
3acazaMu Ta iHCTpyMEHTapieM, po3poOJIeHUM BUCHUMHU-aAMIHICTPaTHUBICTaMHU.

VY ToranmitapHuX (aBTOpUTapHUX) KpaiHaX aaMiHICTpaTUBHE MPaBO TUIBKU (op-
MaJlbHO 0a3yeTbcs Ha KOHCTHUTYHIHHMX HOpMax. IlpakTuuHO BueHi-agMiHicTpa-
TUBICTH B HUX 3MYILEHI Ha piBHI SIK 3acaj, Tak i1 IHCTPyMEHTapiro MyOIiyHOro
aZMiHICTpYBaHHs 3a0e3meuyBaTd He MyONiYHMH IHTEpeC CyCHiJIbCTBA, a OaueHHS
i 3a0araHky BHILOTO MOJITHYHOTO KEPiBHULTBA, BUKOPHUCTOBYIOUH SIK KaMyQIIsDK
HOPMHM KOHCTHUTYIII, e, IK IpaBuIo, GOPMaIbHO MPOIUCYIOThCS MpaBa i cBoOOIH
JIIOOWHY 1 TpOMasIHUHA.

[HImMMK cioBamMM, B CyyacHHMX TOTANITAPHUX (ABTOPUTAPHMX) KpaiHax aami-
HICTpaTUBHE NPaBO TIbKM 3a (HOPMOIO NeKnapye 3abe3leyeHHs MmpaB i CBOOOA
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IpPOMaJisiH, OfHAK 32 CBOEIO CYTHICTIO € PENPECUBHUM aJIMiHICTPaTUBHUM iHCTPY-
MeHTapieM AJ1s 30epeKEeHHS BIAAN 1 MOXKIIMBOCTI HAXHBH 1151 0Ci0, AKi MPaKTUIHO
0€33MiHHO 3HAXOMIATHCS TP BIATI.

OTxe, HalllOHAJIbHE aAMiHICTpaTHBHE NPaBO OyAb-AKOi AEP)KAaBU HANPAMY 3ajie-
KHUTb HE BiJ] FOPUANYHUX HOPM KOHCTUTYLIT KpaiHH, a BiA (GaKTHYHOTO 3MICTY 3MiH-
CHEHHS MOJITUKU W IMyONiYHOTO aAMiHICTPYBaHHS HpaBIISTY0I0 Biagow. Posmomin
y wiit cepi Takmii: 1) K0 NpaBisva Blaga HE Mae 3MOTU BIUIMBATH Ha BUCHHUX-
aJIMiHICTPAaTUBICTIB, &, HaBIAKH, KOPUCTYETHCS PO3POOJCHHMH HHMMH 3acalaMH
Ta aJMiHICTPaTUBHUM iHCTpYMEHTapieM jIsl 3a0e3neyeHHs IpaB cBOOO Ta iHTepe-
CiB MpHUBAaTHHUX OCi0 Ta HaJaHHA aAMiHICTPATUBHUX MOCIYT, TO MH MaEMO CIIPaBY
3 aAMiHICTPaTUBHKUM MPAaBOM MPABOBOI AEMOKPATUYHOI AEp>KaBH; 2) SIKIIO MpaBIsi-
YU PEKUM 3IIHCHIOE IPSME YU ONOCEPEIKOBAaHE YIPABIiHHS HAYKOIO aMiHICTpa-
TUBHOT'O TIpaBa, Ma€ 3MOTY BIUIMBAaTH YM THCHYTH Ha BUCHUX-aJMiHICTPATUBICTIB
(a BOHM IIe TEPIUIATH) i3 METOIO 30€PEXKEHHS CBOTO MOJITUYHOTO MAaHYBaHHSA, 3MiH-
CHIOIOTH THCK Ha 3MI, cy0’€KTiB TpOMaaIHCHKOTO CYCHIIBCTBA Ta IPUBATHUI MaJIHi
i cepenHiii O6i3HeC, TO Take aAMiHICTpaTHBHE MPaBO HE3aJIEKHO BiJ TOTO, 110 MPOIH-
CaHO B HayKOBUX MpaLsiX 1 HiAPYYHHUKAX, € Tady3310 IpaBa Ta HAyKOI TOTaliTapHOi
(aBTOpHUTapHO) AEpKaBH.

o cTocyeTbest YKpaiHy, TO BITYM3HSIHE aAMIHICTPATUBHE MIPABO MPOMIIIO TEpP-
HUCTHUH, TIPOTE, HAa HAII MOMISA, CIaBHUI IUIIX, SIKE Ja€ 3MOTY fIK Y Teopii, Tak
1y mpakTuLi mpaBopeaizalii BBaKaTd HOro agMiHICTPaTHBHUM IIPABOM €BPOIICH-
CBKOI IIPaBOBO1 AEMOKPATUYHOI JEPKABH.

Mu He OynemMo AeTanbHO PO3MVISIATH ICTOPUYHI acleKTH YTBEPIKEHHS TAKOro
CTaHy BITUYM3HIHOT HAYKH aMiHICTPAaTHBHOTO NPaBa, TIIbKK BHOKPEMUMO TPH MO,
10 MaJI¥ MIPOBiAHE 3HAYEHHS I CTAHOBICHHS €BPONEHCHKOIO aIMiHICTPaTUBHOTO
npaBa Ykpainu. [lo-nepute, e TeopeTnyHi po3podku mpodecopa B. ABep’siHoBa
LIOZI0 JIIOAMHOLEHTPHUCHKOI 11e0710r1i anMiHicTpaTuBHOTO npasa (Asep’sHoB, 2008),
SKI Jajad 3MOTy pO3pOOMTH Ta 3aTBEPAUTH NMPOrpecHBHI monoxeHHs KoHmemmii
aaMiHicTpaTuBHOI pedopMu B YKpaiHi, 3aBHOSKH SIKiH, 30Kpema, Oylio po3B’si3aHe
MUTaHHS 3aIPOBaHPKEHHS HOBOI 1/1€0710T1i (pyHKIIOHYBaHHS BUKOHABUO1 BIIaIU 1 Mic-
LIEBOT0 CAMOBPSAYBaHHS SIK JisUIHOCTI 100 3a0e3meueHHs peaizalii npas i cBo-
0on rpoMajasH, HaJaHHS AEpKaBHUX Ta rpoMaackkux mocayr (Yka3 [Ipesunenra
Vkpainu, 1988).

Ilo-0pyze, e po3poOka nmpodecopom P. MenbHUKOM 3a CIPUSIHHS KOOPIUHATOPA
npoektiB OBCE B YkpaiHi HOBOI KOHLENLII CHCTEMH aJMiHICTpaTUBHOTO MpaBa,
B sIKiil Oyno 3ajMIIeHO 32 MEXaMH 3MICTy BCl HallapyBaHHS MUHYJIHX €MOX, B3STO
3a ocHOBY LiHHOCTI €C Ta Oe3mocepenHbO NOKTPUHY aOMiHICTPaTHBHOIO TpaBa
Himewunnu (Mensauk, 2014).

Ilo-mpeme, yTBepAXKEHHS 3MICTy HOBITHBOT CHCTEMH aIMiHICTPaTUBHOTO IpaBa
Ha ocHOBI [Iporpamu npyroro 610Ky €4MHOTO ()axoBOTO BCTYITHOTO BUNPOOYBaHHS,
o Oyo 3aTBepkeHo Hakazom MiHicTepcTBa OCBITH 1 HAyKH YKpaiHM BiJ 7 JIIOTOTO
2018 p. Ne 115, y nmigpyunuky «AamMiHicTparuBHe npaBo Ykpainu. [loBHUI Kypcy,
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B HAIMCAHHI SKOTO B3sUIM Y4acTh OUTBIIIE CIMIECATH MPOBITHIX BUCHUX-aIMIHICTpa-
tuBicTiB (I"amynsko, 2018). Lle# miapyYHUK BKE MEPEKUB YOTHPH BUIAHHS.

Mpu He MOKEMO CTBEPKYBATH, IO JIMILE TiNbKU 3aBISKU LIUM TPbOM iCTOpHY-
HUM TIOJIiSIM aJIMiHICTpaTUBHE MPaBO YKpaiHU CTajla TaKWUM, IO JiMCHO BiIIOBiIaE
JeMOKpaTHYHHUM 3acazaM cycrinbeTBa. [lo-mepiie, mo3UTUBHUNA PO3BUTOK BiTUU3-
HSIHOTO aJIMiHICTPaTUBHOTO IpaBa 3[iHCHIOBABCSA B yMOBaX cHenu(iuHoi coIliaib-
HO-TIONITHYHOI peanbHOCTi, 30kpema, [lomapanueBoi pesomtomnii 2005 p. ta Peso-
monii I'igaocTti 2014 p., pociiicbko-TeoOpeTHYHO1 arpecii, o He TiNbKH 00’ €IHAIO0
YKpaiHCHKHH Hapof, a i COPHUSUIO PO3AyMaM BITUHM3HSHHUX BUCHHX, IO pearyBaju
it onucyBanu i noxaii. [o-apyre, po3poOkoro HOBITHBOI IEMOKpaTH4HO Teopii aaMi-
HICTPaTUBHOTO NpaBa 3aliMaiCh NECSATKH, COTHI BUCHHX 13 PI3HUX HAYKOBUX ILIKiN
Ta pi3HUX perioHiB Ykpainu. Lle OyB MacoBuii, MOXKHA CKa3aTh, HAPOAHUN HAyKOBHUM
Mpolec BYCHUX, Cy0 €KTIB IPOMaISHCHKOIO CYCIiNbCTBA Ta IESKUX IPOTPECUBHUX
YHHOBHHKIB.

o sBisie coboro cydacHe anMmiHicTpaThBHe npaBo Ykpainu? lle mrogunO-
LEHTPUCTChKE aMiHICTPAaTUBHE MPABO, 1[0 BU3HAE NPIOPUTET NPUBATHHUX MPAB HAJ
KOPIIOPAaTHUBHUMH 1HTEpecaMH YHHOBHHUKIB, sIKi OOMEXeHi 3aKOHOM 1 MOXYTb IisITH
BUKJIIOYHO B MOPSAAOK 1 crociO, nependaueni Koncruryuiero i 3akoHamu YKpaiHu.
Bono 6a3yetbes Ha ninHOCTAX €C, MPUHLUII BEPXOBEHCTBA IpaBa, MAa€ Y CBOEMY
apceHali IeTaJbHO PO3pOOJCHMH 1HCTPyMEHTapil, SIKMM Ha MpakKTHLi Aa€ 3MOTY
nyOniuHil angMmiHicTpauii eekTHBHO HagaBaTH oco0aM agMiHICTPaTHBHI MOCIYTH
Ta 3I1MCHIOBAaTH BUKOHABYY HisUIbHICTH. OcoONMBE agMiHICTpaTHBHE MPaBO CKJIA-
JaeThesl 31 CyKOOBOTO Ta aAMIHICTPAaTUBHO-AETIKTHOIO MpaBa. Yce e BpiBHO-
BaKYETHCS TOJIOKEHHSIMH aAMIHICTPAaTUBHOTO TPOLECY, SIKMH 3OIMCHIOETbCA Ha
ocHoBi KACY. OctanHe fae 3Mory e()eKTUBHO BiITHOBUTH HOPYILEH] Yepe3 CBaBiILIA
Cy0’€KTiB BJIaJHHUX TOBHOBa)KEHb NpaBa npuBaTHUX 0ci0 ([amyHbko, 2021).

3po3yminio, 1m0 3acTapiie, KOPyMIIOBaHE Ta 3BEPXHE B IisUTBHOCTI CyO €KTIB
myOniuHoi anmiHicTpauii 3MiHIOETbCSA B YKpaiHU MOCTYIIOBO, HE3BAXKAIOUH HA IIPO-
IPECUBHI 3acajy Ta iHCTPYMEHTH IyOJIiYHOTO aMiHICTpyBaHHs, SIKi HaJaHi YMHO-
BHHUKaM JyIs1 3a0e3MedeHHs IpaB, CBOOO Ta iHTepeciB mpuBaTHUX ocib. OnHak Hea-
JIeKBaTHa TOBEAIHKA OKPEMHX HEriTHMX YMHOBHHMKIB BHUKPHBAETHCSA CYO’€KTaMH
IPOMaJISTHCHKOTO CYCIIILCTBA, 1 X 3BIUIBHAIOTH, HE 3Ba)Kal0UU Ha BILTMBOBUX MOKPO-
ButeniB (BBC, 2021). [IpakTHuyHO YMHOBHUKH BiJ MyONiYHOI BIaIH, SIKi HE XOUyTh
YKUTH BIATIOBITHO 110 3aKOHY Ta (200) MOpaJIbHUX 3acajl CyCHiIbCTBA, 3MYIIIEH] repe-
XOIIUTH B «IIAMIISD», aJKe 1X MOCTIHHO MePecTiayIOTh KypHANICTH Ta aKTUBICTH
cy0’ekTiB rpoMansHchKoro cycmibeTBa (YHIAH, 2017; Cobona Criosa, 2020).

2. BucHoBkn

OTxe, cyyacHe aaMiHICTpaTHBHE MPaBO YKpaiHU € 3a CBO€IO CYTHICTIO i 3Mic-
TOM €BPOICHCHKUM, JIOAMHOLEHTPUCTCHKUM 1 TakuM, 10 3ade3nedye Mmpiopu-
TET MpaB CBOOOX Ta iHTEpeCiB MPUBAaTHUX OCi0 HaJ KOPHOPATUBHHMH iHTEpECaMH
YMHOBHUKIB. OCHOBHOIO 3aCaJI0I0 KUTTEAISIIBHOCTI IPOMa/IsSH BiAMOBITHO 10 3acaj
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aJIMiHICTPaTUBHOTO TpaBa YKpaiHH € MPUHIMII BEPXOBEHCTBA IMpaBa, a JJIsl Pi3HO-
MaHITHUX YMHOBHHUKIB — TPUHIIMI 3B’SA3aHOCTI MyONiYHOI afMiHICTpaIlii 3aKOHOM
Ta KOHTPOJIO 3a IXHBOIO MISUTBHICTIO Cy0’€KTaMH TPOMAISHCHKOTO CYCITIBCTBA
Ta aAMiHICTPaTHBHUM CYIOM.

[lo cTocyeTbest 3B’SI3Ky aaMiHICTpATHBHOTO MpaBa YKpaiHW 3 agMiHICTpaTHB-
HUM TIPaBOM MiBHIYHO-CXiJTHHX KpaiH, TO TPUBAIUH yac cepe] 3HAYHOI KiIBKOCTI
BITUM3HSHUX BUYCHHUX-3aIMiHICTPATHBICTIB JIOMIHYBaB MO, IO B THX JeprKaBax
(macammepen y Pocii i binopycii) Hemae HiYOTO XOpOIIOTO, MPOrPECUBHOTO 1 Tpeba
BiJl HAX BiJTOPOJUTHCS HAyKOBOK CTiHOK. Ha meBHOMy erami po3BUTKY HAIIOrO
CYCITUJTBCTBA TaKWH ITiIX11, Ha HAII MMOTJIAA, OyB IIPaBUILHUM.

OpHak HUHI MM PO3YMIEMO, IO BIATOPOIUTHUCS BiJl POCIHCHKOT TiOPHIHOL
arpecii, 30kpeMa B Haylli, HE MOXKHA JKOJIHUMH «CTiHAMM», aJKe, AKII0 MH He
BTpPy4YaeMOCs B IXHE CYCITiJIbHE Ta HayKOBE KHUTTS, TO Ie HE O3HaYae, 110 BOHH
He BTpydaroThes B Hame (DW. 2021; Ykpainceka mpasna, 2021), i He TibKH
TTOTPO3010 3aXONUTH HOBI YKpaiHCHKI TEPUTOPii BIHCHKOBOI CHIIOIO, a I HacaM-
repe;] UISIXOM BIUIMBY Ha BITUM3HSHY CYCHUIBHY JYMKY Ta 3aJIIKyBaHHS HallUX
TpOMaJISH.

OTxe, yKpaiHChKi BUCHI-aIMIHICTPATUBICTH MAIOTh ITUCATH i POCIHCHKOIO MOBOIO
JUTS TPOMAJISH MIBHIYHO-CXITHUX KPaiH, IEMOHCTPYIOUH TIEpPeBart JeMOKPATHYHOTO
YCTPOIO Ta TOMiIHYBaHHS B ITyOJIITHOMY aaMiHICTPYBaHHI IIPHHIINITY BEPXOBEHCTBA
[paBa Ha IPUKIIAI IK YKpaiHu, TaK 1 KpaiH-y4acHuIlb €Bponeiicbkoro Corozy. B ymo-
Bax riOpunHOi BilfHH, Ky Be/ie pOCiiichKe KepiBHHUIITBO POTH YKpaiHu, 00poThba 3a
I[UBIJTI30BaHE JEMOKPATHYHE MUCIICHHS I'POMAJISIH MiBHIYHO-CXIJTHUX KpaiH, HacaM-
repe]] pOCiChKOi Ta O1TOPyCHKOT MO0/, Ma€E BECTHCS, 30KpeMa, depe3 TOBEICHHS
0 HAX €BPONEHCHKO-YKPATHCHKOT Teopii aAMiIHICTPAaTHBHOTO MpaBa Ta MPHUKIIAIIB
if 3acTocyBaHHs LIOO 3amo0iraHHs KOpYILii, eEeKTUBHOIO 3aXHCTy MpaB cBOOOJ
Ta IHTEePECiB MPUBATHUX OCI0 Bij CBaBiUII YNHOBHUKIB.
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The article clarifies the place and role of administrative law of Ukraine in the paradigm of the
vector of movement to the West and North-East. It is proved that the democracy of national
administrative law depends not only on the content of the state constitution, but also on the actual
content of policy implementation and public administration by the government. The division in
this area is as follows. If public authorities do not have the opportunity to influence scholars,
but instead use the principles and administrative tools developed by them to ensure the rights
of freedoms and interests of individuals and provide administrative services, then this is the
administrative law of a democratic state. If the state regime has a practical opportunity to put
pressure on the media, civil society and private small and medium-sized businesses, then we are
dealing with the administrative law of a totalitarian (authoritarian) state

1t is concluded that the modern administrative law of Ukraine is progressive and not only in
line with European values, but in some respects occupies a leading position in it. It is proposed
to export theoretical principles, principles and tools to young scientists and students of Russia
and Belarus. Demonstrating the advantages of a democratic system and the dominance of the
principle of the rule of law in public administration carry out, both on the example of Ukraine and
the member states of the European Union.lt is concluded that in the conditions of the hybrid war
waged by the Russian leadership against Ukrain e, the struggle for civilized democratic thinking
of the citizens of the North-Eastern countries, primarily Russian and Belarusian youth, should
be carried out, including by bringing them to European-Ukrainian theory of administrative law
examples of its application to prevent corruption, effective protection of the rights and freedoms
of individuals from the arbitrariness of officials.

Key words: administrative law, autocracy, counteraction “Russkiy Mir”, democracy, European

values, export, protection, public administration tools, rights and freedoms, Russian terrorist
hybrid aggression/
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ADMINISTRATIVE LAW: MATERIAL, PROCESSUAL
AND FORMAL COMPONENTS

The purpose of the paper is to analyze and disclose the issues of theoretical and practical plan
that prevent the solution of administrative law legal applying issues, which contain or are
connected with the definitions of “substantive and processual law” and “norms substantive
and processual law” and the development of theoretical proposals needed to solve the
problems of the practical plan. Research methods. The paper uses a comprehensive approach
to creating a theoretical picture of the object and the application of the methodological scheme
of “double knowledge” about the object as such and the knowledge that describes and depicts
it; method of comparative legal and doctrinal knowledge of administrative legislation;
method of generalization and modeling of new theoretical knowledge of administrative law.
Results. Issues for the further development of theory and practice of administrative law are
identified and a theoretical approach for their solution is suggested. It is established that the
subject of administrative law requires modeling and legal regulation of an administrative
activity according to the scheme of legal certainty by the norms of substantive and formal
law. Substantive administrative law consists of rules that describe materialized objects, the
title of which defines the basic institutions of administrative law. Formal administrative law
consists of norms that determine the process of substantive law formalization according
to the procedures of administrative activity, which consist of substantive and processual
norms of formal law. The main substantive rules of formal law include public conditions and
formalities, as legal means that determine the interaction of subjects in administrative activity
and the delimitation of the spheres of norms effect for private and public law. Conclusions.
1t gives reasons for the position that the practical implementation of approaches based on the
theoretical position of the division into substantive and formal administrative law, means the
formation of an administrative procedure as a single standard for the whole administrative
activity, including judicial.

Key words: administrative law, substantive law, formal law, administrative activity,
public-administrative activity, public formalities, material norms, processual norms.
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1. Introduction

In their decisions, courts of Ukraine of all levels
and instances widely use terms: “a norm of substantive
law”, “a norm of substantive law of Ukraine”. At the same
time, courts make decisions establishing “whether the norms
of substantive law have been chosen correctly” and “whether
norms of substantive law have been applied correctly or are
to be applied by sides”, substantiating the legality of a court
decision or qualifying events for compliance with a legal
composition of the legal norm. In all processual codes
of Ukraine, “a qualification mechanism” was in fact called
“the correctness of the substantive law norms application”,
including it in a concept of legality of a court decision.

The legislation of Ukraine does not explicitly specify
and define the content and essence of the concepts:
“substantive and procedural law” and “a norm of substantive
and procedural law”, although the concepts are widely
used in the theory of administrative law and legislation
to define norms regulating an administrative activity,
an administrative process.

During the research, there is an issue with the ambiguous
definition of basic legal concepts relating to “substantive
and procedural”. At the theoretical level, its solution
requires each time the explanation of the content that
a researcher invests in a concept and for what purpose.
A law applying person has a different situation, all the basic
concepts of their essence and content have to be clarified
and enshrined in the legislation in advance. Otherwise, this
leads to a random interpretation of the content of legislative
norms by a law applying person, which is, obviously, should
be unacceptable.

The division into substantive and procedural law does
not lead to the solution of the main methodological issues
of scientific cognition and education. Any effective scientific
theoretical approach has to have a sufficient methodological
tool for the legal organization of the activity.

To make an analysis of recent research and publications
we would like to represent a number of scientists’ opinions
that will give a general idea of the content of this issue.

According to V. Averianov, substantive norms
ofadministrative law establish the legal boundaries and scope
of legal regulation, determine rights, duties, and liability
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of participants in regulated social relations, id est in fact their administrative-legal
status. The vast majority of processual norms of administrative law contribute to
the implementation of the substantive norms, as it regulates a procedure (a process,
an order) for the implementation of rights and the implementation of duties
established by substantive norms. There are also processual norms that have
a completely “autonomous” meaning id est they are not directly related to the needs
of the implementation of substantive norms (for example, norms that regulate
processual relations in administrative proceedings) (ABep’siHOB, 2004).

As M. Kurylo supposes, processual norms should be understood as clearly
defined rules of conduct due to the need to ensure the rights of participants in the field
of a particular type of proceedings. Then he expands the scope of processual norms
to the “rules of conduct for specifically authorized by the state subjects to carry out
a jurisdictional activity, as well as other participants in the process (Kypumno, 2013).

It should be noted that the idea of the existence of substantive and processual
legal norms is stable and indisputable, primarily intended to form an instrumental
theoretical approach to understanding, realizing, and presenting the content
of a particular legal norm.

V. Dashkovska notes that today there is no generally accepted approach to
the correlation between substantive and processual law, there are many points
of view on this issue. In general, summarizing their positions, it is possible to identify
the following directions:

1) the whole system of law mainly consists of substantive rules. Processual norms
should be recognized only those rules of conduct that have formed independent
branches of law aimed at establishing a procedures for administering legal
proceedings. Under this approach, processual law is represented by such branches as
civil processual, commercial processual, criminal processual law and administrative
processual law, which regulates the order for administrative proceedings;

2) processual norms of law are considered as rules that establish not only judicial
but also an administrative procedure for resolving a legal conflict;

3) processual law is considered as a system of rules of conduct governing any law
applying procedure, regardless of reasons that necessitated this legal form of activity
(resolving a dispute concerning a right, establishing a legal fact, etc.);

4) processual law is considered as a system of norms establishing the order not
only of law enforcement but also of any legal form of activity of state authorities
and local self-government (in particular, an order of explaining current legislation by
bodies of state power, an order of normative-legal acts (regulations) issuing, etc.);

5) processual law is a system of norms that establish an order for the participants’
of public relations rights and duties implementation when the implementation
process involves an authorized body of state power or local self-government
(for example, an order for the right to a pension implementation, in which the Pension
Fund of Ukraine participates), as well as when the implementation of the legal norms
is conducted without the participation of any authoritative subjects (for example,
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an order for an entrepreneurial agreement concluding: the Commercial Code
of Ukraine provides in what a way it is possible to suggest to conclude an agreement,
in what terms an answer on the mentioned proposal may be given, as well as other
procedural points);

6) processual law regulates not only the process of substantive law norms
implementation but also the process of rule-making that is in a procedure that
results in a certain sequence of actions is the adoption and entry into force of an act
establishing the norms of law (/lamkoBcrka, 2015).

From this rather large quote, we can see that when writing theoretical scientific
papers on the processual component of law, very often, there is the use of the concepts:

EE T4 CE N34

“substantive and processual norms”, “substantive and processual law”, “juridical
process”, “administrative process”, etc., as well-known, without the explanation
of their content in a particular situation.

Theorist of law D. Bocharov believes that the division of law into substantive
and processual is conditional, and most importantly it has a relative character
(bodaposg, 2006). V. Balandin and A. Pavlushina noted: “In different dimensions,
the same norm can be both substantive and processual <...> In our opinion,
the authors summarize, it should finally be recognized that it is obviously
impossible to mechanically differentiate norms of law into substantive
and processual and permanently establish their belonging to a certain group”
(bananun, [laBnymuna, 2001).

It is worth mentioning here P. Rabinovich’s no less valid statement that
processuality is such a regulatory function of legal norms, which they acquire only in
relation to other (“substantive”) norms when interacting with them. “Substentialism”
and “processualtity” of legal norms are conditional terms that mark certain functional
properties of norms, due to their role in legal regulation (PabunoBuy, 1975).

D. Bocharov also notes that it would seem that the lack of a clear boundary
separating substantive-legal and processual-legal procedures should have been
an additional argument in favor of a broad understanding of the meaning of
“a processual form”, but processualists chose a simpler way to consider processual
only that one which is directly related to the court’s activity or provided by
criminal-processual and civil-processual codes. Naturally, with such a definition
of processuality, the issue of recognizing the processual form as a general concept
in the context of law enforcement was automatically removed from the “agenda”
of legal science (bouapos, 2006).

According to J. Ziekow, process refers to the totality of administrative workflows
for preparing and delivering a service (Ziekow, 2021). Two principles that guided
the Administrative Process: the value of government interference and the superiority
of the administrative process as a decision-making concept (Pilichowski, 2021). The
growing impetus towards proceduralization in an uncertain world given the weakness
of legislator brings a subsequent growing role of administrative procedure, where
rules, activities and solutions are to be invented (Barnes, 2016).
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Also in the literature, there is an identification of concepts related to “substantive
and processual” and as follows, in particular in Wikipedia “Processual norms (norms
of processual law)”: substantive law is a set of norms of a system of law that directly
regulate public relations and a set of branches of law in which the main emphasis is
on establishing rights and duties of subjects.

The term “substantive law” is used in jurisprudence as a notion marking such
legal norms by which the state makes its influence on public relations through direct,
immediate legal regulation (Wikipedia, 2021).

We would like to summarize the content of these quotations as follows.

1. The separation of substantive and processual law is appropriate only as
a“learning” approach because it concentrates on the multidimensionality of the system
of law, which contains both a substantive, structural component of its elements
and a processual, dynamic component, in particular, as a way of existence in law as
a whole, and a separate legal norm. The approach to the separation of substantive
and processual law is purely conditional, based on the idea of the complexity
and diversity of law as a phenomenon of reality.

2. In fact, substantive law and processual law as phenomena of legal reality are
absent.

3. Onthe correlation between processual and substantive law in the theory of law
there are many opinions. One of them is that the division depends on the views
of the researcher and his goal, this division is conditional and has its inherent
instrumental value of legal phenomena cognition (Kynes, 2013).

4. Law enforcement practice, considering processual law, is limited to
understanding the legal regulation of the jurisdictional process.

But these positions, in our opinion, are not enough to solve the mentioned above
problem.

The purpose of the paper is to analyze and disclose the issues of theoretical
and practical plan that prevent the solution of administrative law legal applying issues,
which contain or are connected with the definitions of “substantive and processual
law” and “norms substantive and processual law” and the development of theoretical
proposals needed to solve the problems of the practical plan.

2. Administrative law action model legal analysis

We would like to consider the components of the activity legal organization
(Kynes, 2014) through the prism of its components personification in the substantive
and processual norms.

To form our own approach to the correlation between substantive and processual
in administrative law and reproduce an effective legal model of administrative law,
we use the theoretical provisions proposed by Hans Kelsen, who believed that it
is possible to distinguish static and dynamic theory of law, depending on greater
importance is given to norms that regulate human behavior or behavior that is
regulated by these norms; depending on whether the cognition is directed to legal
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norms that are created, applied and observed through acts of human behavior, or to
acts of creation, application, and observance of law provided by legal norms. The
subject of a static theory of law is law as a system of valid norms, law in a state of rest;
the subject of a dynamic theory of law is the process of creation and application
of law, law in its movement (Kelsen, 2015).

The general rules applied by judicial and administrative bodies have a dual
function: 1) the definition of these bodies and a procedure they have to follow;
2) the definition of individual norms established within the framework of judicial or
administrative procedure.

These two functions correspond to two categories of legal norms, which are
usually divided into norms of formal and substantive law. Formal law may be
understood as general rules regulating the organization and order of judicial
and administrative bodies activity that is so-called civil-processual, criminal-
processual and administrative-processual law. Substantive law is understood as
general norms that determine the content of judicial and administrative acts and are
designated as civil, criminal and administrative law, although the rules regulating
the process in judicial and administrative bodies are no less considered as civil,
criminal and administrative law (Kelsen, 2015).

It is predicted that the norms applied by these bodies are related only to civil,
criminal and administrative law, although these areas cannot be applied unless formal
law is applied at the same time, id est law that regulates the application of civil,
criminal and administrative law, the process of judicial and administrative acts
issuing. Substantive law and formal law are indissolubly connected. Only in their
organic connection, they form law that regulates its creation and application. Any
complete legal proposal describing this law has to contain both formal and substantive
elements (Kelsen, 2015).

Based on the above theoretical provisions, we think it appropriate to consider
the static and dynamic model of representation of administrative law as a regulator
of the environment of public administration and the administrative activity, as
the activity to implement this law.

Under the approach that we regulate the administrative activity, the approach is
recognized that the activity always has two components of substantive and processual,
respectively, investigating administrative law and the administrative activity, we will
explore groups of formal and substantive law.

Following H. Kelsen’s opinion, we assume that formal law is formed by a set
of both processual and substantive norms.

Formal law is a conditional set of rules aimed at implementing a certain part
of the substantive norms of a general nature, which determines the standardization
of a certain activity, establishing its main components that are conditions and formalities
related to material objects and, accordingly, norms of substantive law.

A function of administrative law legal phenomenon description is to depict
the systemic interconnection between substantive law and formal law, between
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the definition of substantive requirements and the order of their implementation in
the activity.

Substantive administrative law consists of norms that describe the materialized
objects, the title of which defines the basic institutions of administrative law.

Formal administrative law consists of norms that determine the process
of substantive law formalization according to the procedures of administrative
activity, which consist of substantive and processual norms of formal law.

The main substantive rules of formal law include public conditions and formalities,
as legal means that determine the interaction of subjects in administrative activity
and the delimitation of the spheres of norms effect for private and public law.

An established by legal norms limit of private and public law norms effect
determines the possibilities of subjects rights and legitimate interests implementation
and the necessary actions of the public administration to ensure the implementation
of the tasks assigned to it (Kynes, ysinr, 2019).

The separation of substantive and formal law does not lead to the division of law
into two parts but will help to highlight the nature of law, with all its attributes.
The definition of an activity as an object of jurisprudence does not contradict
the normative approach to legal understanding, but deepens it, making some
changes to the object of “an activity norming (as a system) through regulations”,
allows making a more systematic approach to the study of state-legal phenomena
and processes, and reaching new horizons in the legal activity organization, using
forms of the activity and thinking organization (Kynes, 2008).

The subjects of interaction, in the starting position, have different tasks and ways
of activity implementation. The actions of public administration and the actions
of subjects of private law become interdependent in their direct interaction. Legal
regulation of the subjects’ of interaction actions is difficult because the legal regulation
of their activities separately belongs to different, diverse spheres, traditionally defined
with the help of zones of legal regulation methods prevailing that are imperative or
dispositive ones.

In accordance with S. Alekseev, fundamentals that express two main models
of legal regulation, two types of legal material construction are dispositive
and binding ones.

Formal criteria between the borders of these two legal spheres are sometimes very
shaky, mobile, erased by real life, legislation and legal practice, and are portrayed by
analytical jurisprudence quite reasonable and convincingly ‘“‘power-subordination”
and “subordination” for public law; “legal equality” and “coordination” for private law.

Public law is, in general, a different juridical world, a different “legal galaxy”,
and in the world-creating meaning is a sphere no less important than law itself.
In essence, it is a continuation of the relevant social phenomenon that is a state,
public authority with all its positive and negative potentials, which are expressed in
the benefits of law, although another “quality” that is the public one. These positive
qualities as a result of the democratization of society are implemented in the principles
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of subordination of the rule of the law, legal procedures for its implementation, and,
more broadly, in the principles of separation of powers, republican form of governing,
and, finally, in the state ensuring of human rights (Anekcees, 1999).

Public-administrative activity (Kynes, [Aysinr, 2019) is an activity, the main
purpose of which is to delimit the zones of private and public law subjects’
functioning or to protect the private activity from abuse from the side of public
administration.

The most relevant for administrative law is the division into substantive
and formal law, found by administrative law scientists teaching the administrative
process and administrative-processual law. This approach does not have
a significant content load, as in fact the legal regulation of activity is considered,
which contains both substantive and processual norms, the division into which
is also conditional. The main thing is to clarify the question (according to
H. Kelsen), what we regulate and how we regulate the implementation of norms
in the activity.

3. The system of norms for the formation of the main public-administrative
activity

The subject of administrative law requires modeling and legal regulation
of administrative activity according to the scheme of legal certainty by the norms
of substantive and formal law; in particular, the main public-administrative activity
is formed by a system of norms:

a) substantive norms that determine the general principles of public
administration;

b) substantive and processual norms of formal law, which determine the general
standard of subjects interaction;

c) substantive and processual norms of formal law, which determine
the regulations of a particular body of public administration activity.

It is advisable to analyze the implementation of the approach for each subject
of administrative law, but the approach will be general and universal for all subjects,
taking into account certain minor features of the types of the administrative activity,
in the first turn, the public-administrative one.

Taking into account that to implement the protective function of administrative
law, we plan in public-administrative activity, the following elements may be
determined (to acquire a legal form) with the help of law.

The following elements are defined by substantive norms:

— apurpose, tasks, functions, and principles of administrative activity;

— rights and legal status of subjects;

— astructure of interconnections in the system of public administration activity;

— the means by which there is a direct impact on the material of administrative
activity;

— aproduct of administrative activity.
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The following elements are defined by formal norms:

a) conditions and public formalities;

b) subjects’ actions of information transformation;

c) ways (a technology) of information transformation.

Law can simultaneously regulate a material, a method, a means, a norm,
a technology, a product of the activity, and these combinations in cooperation
of various acts of activity, where law is the element, will form the types of activity
within the sphere of administrative law action (Kynes, 2013).

Unified approaches to the legal regulation of administrative activity lead to
the formation of a single standard for it in administrative procedure, as a standard for
all administrative activities, including judicial.

The importance of administrative procedure as a standard for public-administrative
activity performs a double task, which is not only the existence of a comprehensive
system of principles from constitutional to the principles of public-administrative
and judicial activity in the form of substantive law norms but also the implementation
of these substantive norms in the activity by the formal law norms tools.

As R. Siucinski understands an administrative procedure as a key factor
in the development of control over administrative power (Siucinski, 2020).
Administrative procedure is an important phenomenon of administrative law (Potésil
etal., 2021). The necessity of administrative procedure and its advantages are widely
acknowledged (Piinder, 2013).

According to J. Ponce, the three fundamental questions are:

— What purpose do administrative procedures serve? That is, why do must public
authorities follow an administrative procedure when making a public decision?

— Is it a good or bad idea to regulate administrative procedure? If good, how
best to regulate it?

— Who should regulate administrative procedures? (Ponce, 2005).

Anyways, as P. Kovac stated, legally regulated relations are a tool and a guarantee
of a systemic model of good public governance. Its effectiveness must be understood
as the right ratio between the common principles and necessary rules in administrative
relations and the debureaucratization of other burdens on the parties (Kovac, 2020).

4. Conclusions

The function of describing the legal phenomenon of administrative law is to
depict the systemic interconnection between substantive and formal law, between
the definition of substantive requirements and the order of their implementation in
the activity.

Formal law is a conditional set of norms aimed at the implementation of a certain
part of the substantive norms of a general nature, which determines the standardization
of a certain activity.

Substantive administrative law consists of norms that describe the materialized
objects, the title of which defines the basic institutions of administrative law. Formal
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administrative law consists of norms that determine the process of formalization
of substantive law according to the procedures of administrative activity, which
consist of substantive and processual norms of formal law.

The mainsubstantivenorms of formal law include public conditions and formalities,
as legal means that determine the interaction of subjects in administrative activity
and the delimitation of the spheres of private and public law norms action.

Recently, the world practice is most exposed to the view of administrative
procedure as the main legal way of public-administrative activity and public
formalities organization, as the main legal means to ensure the necessary qualities
of administrative activity and administrative legislation.

General approaches to the bodies of public power activity, public administrations’
activity directions should be implemented within the basic procedures of the administrative
activity general regulation according to the administrative procedure standards.
At the same time, the standards of the administrative procedure should cover any public
administration’s body activity in spite of its competence sphere.
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Mema cmammi nonaeae 6 ananizi ma po3Kpummi NUMaHb MeoPeMUIHO20 i NPAKMUYHO20 NAAHY,
WO NepeuKoodNcaronsv po3e s3aHHI0 NpobieM NPABO3ACHOCYBAHHS HOPM AOMIHICMPAMUBHOO
npaea, Axi micmames abo noe’sizami 3 OehiHiyiamu «mamepianvHe i npoyecyaibHe npasoy ma
CHOpMU MAMEPIaNbHO20 | NPOYECYANbHO20 NPAsa», a MAKONHC Y PO3POOIEHHI MeopemudHux
npono3uyitl, o HeoOXiOHI OJi PO38 'A3AHHA NPOOLEM NPAKMUYH020 nAaHy. Memoou 00cnidxicenH.
YV pobomi euxopucmani xomnaekcHutl nioxio 00 CMEOpeHHs: meopemudnoi Kapmunu 06’ ekma
ma 3acmocy8anHs MemoOON02IUHOI cXeMu «NOOGIUHO20 3HAHHAY NPO 00 €Km AK Maxuil i npo
3HAHMSL, WO U020 ONUCYIOMD I 300PANCYIOMb, MEMOO NOPIGHANTLHO-NPABOBO20 Ul OOKMPUHATLHOZO
Ni3HAHHA  AOMIHICIPAMUBHO2O 3AKOHOOABCMEA;, MEMOoO0 Y3A2aNbHeHHA MA MOOeN08aAHH S
HOBUX MeOpemuyHux 3HaHbL adminicmpamuenozo npaea. Pesynsmamu. Busnaueno npobnemu
Nn00ANbUWO020 PO3GUMKY Meopii ma NpaKmuxu aoMIiHICMpamueHo20 npasa, 3anponoHOBaAHo
meopemuunull nioxio 0 Ix pos3s’szamnHs. Bcmawnosneno, wjo npeomem adMiHICMpamueHO20
npasa nompeoye MoOen08ants ma npago8o2o peynioeanHs aoMiHicmpamuenoi JisnbHOCmi 3a
CXeMOo0 nPagoeoi GUIHAUEHOCMI HOPMAMU MAMEPIATLHO20 U hopmanvhozo npasa. Mamepianbhe
aominicmpamuere npago CKIAOAEMbCA 3 HOPM, WO ONUCYIOMb MamepianbHi ob’ckmu, Ha3ea
SAKUX 8UBHAYAE OCHOBHI IHCMUMYMu aOMiHicmpamueno2o npaea. Popmanvre aominicmpamusHe
npaso cKAao0aEmuvcs 3 HOpM, Wo BUHAHAIOMb npoyec opmanizayii mamepianoHo2o npasa 3a
npoyedypamu AOMIHICIMPAMUEHOT OisIbHOCTI, SKI CKIA0AIOMbCS 3 MAMEPIATIbHUX | NPOYECY ATbHUX
Hopm ¢hopmanvrozo npasa. [[o ocHOSHUX MamepianbHux HOpM POPMANTbHO20 NPABA GiOHeCeHO
nyoniuKi yMo8u U popmanbHOCmi SIK NPAosi 3acodu, w0 GUSHAYAIOMb 63AEMOOII0 CYO €KMIs 6
AOMIHICMPamueHitl OISIbHOCME Ma PO3MENCY8aHHA chep Oii HOpM NPUBAMHO20 | NYONIYHOZO
npasa. Bucnosku. Apeymenmogano, wjo npakmuyna peanizayis nioxooié Ha 0CHOGi meopemuiHo2o
NON0dNCeHHA NOOINY Ha Mamepianbhe Ui popmanvre AOMIHICIPamueHe nPago 03HAUAE POPMYBANHS
AOMIHICMPamMusHoOI npoyeoypu sk €OUH020 CIMAHOApmy 05 6CLET AOMIHICMPamMueHoi JisibHOCNHI,
30Kpema il ¢yo08oi.

KuawuoBi cjoBa: ajgMmiHiCTpaTHBHE TMpaBO, MarepialbHE MpaBo, (QOpMalbHE MpPaBo,
aJIMIHICTpaTUBHA AisNIBbHICTb, ITyOIiUYHO-aAMIHICTPAaTUBHA JisIBbHICTb, IyOIiuHi (OpMaIbHOCTI,
MarepiajibHi HOPMH, TPOLECYANIbHI HOPMH.
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LIMOPOBA TPAHCO®OPMALIA NYBNIYHUX NOCNYT:
NPABOBE PEIYNOBAHHA B KOHTEKCTI
€BPOMENCHKUX NPUHLMNIB

Y ecmammi oxpecneno npobnemu yughpoeoi mpancgopmayii nybriunux nocaye. JJocnioxrceno
€8ponelicbki  meHoenyii ma npuHyunu yugposizayii y cgepi nyboniuHoco cexmopa,
saki  niompumye Esponeticoke  Cniemogapucmeo. OcoOnusutl  aKyeHm 30CepeoHceHo
Ha 8UMO02aX, AKI CMOCYIOMbCSA eNeKMPOHHUX NYONIUHUX NOCNy2, 30KpeMa NPUHYUnax
npo3opocmi ma GIOKPUMOCMI, MONCIUBOCME NOBMOPHO2O GUKOPUCMANHS  THGopmayii
ma OaHux, MexHON02IUHOI HelumpanbHocmi, opieHmayii Ha KOpucmyeaud, iHKIO3USHOCMI
ma docmynnocmi, 6e3neyi ma KOHQIOeHYItIHOCMI.

3’acoeano makodic, Wo NPO2ANUHYU NPABOBOI NONIMUKU A HEOOCKOHANICMb HOPMAMUGHO-
npago6o2o pecyoBants € HACIIOKOM GIOCYMHOCME cmpamezii po36umKy yugpoeozo ypsoy
3aeanom ma cmpameeii po36UMKY cucmemu eleKmpoHHux nyoniynux nocaye. 3asnaueno,
wo yugposa mpauchopmayii — ye HAO36UYANHO CKIAOHUU, Oa2amoacnekmuull npoyec,
akull 3adinae Oinvwicms chep 63aemo0ii nyoniunoi enaou i epomadsu. OOIPYHMOBAHO
HeOOXIOHICMb 6MILEHHS KOHYENMYAIbHUX NiOX00I8 00 (YOPMYBAHHS NPABOBO20 PE2YNIOBAHHSL
yugposoi mpancgopmayii y cgepi nyoniunux cepsicie. OOrpyHmMmosano HeoOXiOHicMb
PO3POOKU ma YX6alleHHs HAYIOHAIbHOI cmpame2ii yugposizayii nyoniunoi aominicmpayii,
sKa b 8pAX08YBANA CYYACHUT CTMAH PO3GUMKY YUDPOBUX MEXHON02IlL, 8ION08IOANA NPUHYUNAM
ma meHOenyisam, axi cqpopmosari Ha pieni €C.

Kuarouosi ciioBa: mudposa tpancdopmaliis, eIeKTpOHHI MyOTidHI TOCTYTH.
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1. Betyn

Y 2020 poui YpsaoM OJHHM i3 KIIOYOBUX HAIPSIMIB
IporpaMu JisUIbHOCTI Oyso 3aaexiapoBaHO IHdpoBiza-
LiI0 OKpeMHuX c¢ep CyCHiIbHOIO Ta MONITHYHOTO KUTTS.
3HauHO0 Miporo 1udpoBa TpaHcdopmais € BiAMOBIAII0
Ha JAWHAMIYHUKA PO3BUTOK LU(PPOBUX TEXHOJIOTIH, (op-
MyBaHHsS 1H(OPMALIHHOTO CYCHIIBCTBA, A€Aal LIMpIIE
OXOIUIEHHSI c(ep COLIabHOIO Ta EKOHOMIYHOTO >KUTTS
iHdopMmariiinuMu TexHoJorisaMHu. Takok 1mudpoBa TpaHc-
(dopmartis cTana HaI3BUYAHHO aKTyaJbHOIO y CBITJI BUKJIU-
KiB mangemii. B ymoBax moGansHOI nudposizamii ypsau
TEX 3MYILIEH] 3MIHIOBAaTH MiAXOAW Ta QOPMHU B3aEMOIIl i3
CYCHUIBCTBOM, 100 3aMIIATHCS €(PEKTUBHUMM, AISTTbHUMU
Ta OyTH TOTOBMMH PEaryBaTH Ha BUKJIMKU CbOTOACHHS.

Tak, y n. 2.1 Ilporpamu Ypsimy omHUM i3 HpiOpUTETIB
TisUTBHOCTI BKa3aHO PO3BUTOK aIMiHICTPaTUBHHUX IOCIYT
Ta iX nugposizamiro. 30KpeMa, 3alIaHOBaHO LU(POBY
TpaHc(hOpMaLilo IPIOPUTETHUX Tamy3eld Ta cep CyCHiib-
HOTO JKHUTTS, 3a0e3MeueHHs JOCTYITy IPOMaJIsiH 1 Oi3HeCy 10
AKICHUX Ta 3pyYHHUX IyONiYHHMX MOCIYT 0e3 KOpyHuiiHUX
PU3HKiB, 3a0e3MeueHHs NepeBeIeHHs] HalOUIbII MOMYIIsp-
HUX MyOJIIYHUX TOCIYT B €JIEKTPOHHY (opmy. Bakinneum
BU3HAHO TAaKOX MiABUIIEHHS OO0I3HAHOCTI IPOMafsiH PO
JOoCTynHI myOniyHi mociayrd, 3okpema enexkrponHi (IIpo-
rpama Ypsmy, 2020).

VY npoMy HampsMmi ypsiA yXBaJHB YAMAJIO TOJIITHYHUX
pileHb, 30kpeMa moAo HUQpoBoi TpaHchopMarii OKpeMux
nyomiunux nocayr. OnHak nudposa Tpanchopmanis — 1e
m100ajabHUE Tpouec, SKUi 3adinae 0araro acHeKTiB B3ae-
Mozii myOniyHOi agMiHicTpawii i3 CycHmiIbCTBOM, a TaKOX
JKUTTS. TPOMAZSIH, TOMY MOTpeOye He TUIBKM MOJITHYHUX
pileHb, a i mpaBOBUX rapaHTiil AJs TPOMAISH Ta CYCIHiib-
cTBa. Bukopucranus unpoBUX TEXHOIOTIH, y TOMY YHCIi
y cdepl misTpHOCTI MyOmivyHOi BIAAM, OKPIM OYEBHIHUX
repeBar, Hece 1 TIeBHI PU3UKH, 30KpeMa: MI00 HAAIHHOCTI
Ta OE3MEYHOCTI TEXHOJOTIUYHUX DIlIEHb, 3aXHCTy IMEPCO-
HaJIBHUX JaHUX, IOCHICHHS 3aXUCTy MyOJIIYHHX PEECTPIB,
MOAOJIAHHS «IHU(POBOi HEPIBHOCTI.

B ykpaiHCpKili aAMiHICTpaTWBHO-IIPaBOBiH JOKTPHHI
npobneMaTtuka €JIeKTPOHHMX MyONiYHMX TOCIYT JIMIIE
MOYMHAE CTaBaTH MPEIMETOM IOCIiKeHb. Lle 3ymMoBIeHO
HaJ3BUYAIHOI JIMHAMIYHICTIO IM(QPOBUX TEXHOJOTIMH,
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SIKI 3HAYHO BHIIEPEIKAIOTh HAyKOBi JOCITIUKEHHsS Ta MpaBoBY moniTHKy. Ha Ham
OIS, 10 IPOOJIEMAaTHKY BapTO PO3MVISLIATH KPi3b MPU3MY €BPONEHCHKUX TEHACH-
Uil moxo 3acTocyBaHHA IM(POBUX iHHOBaUil y cdepi MyOIiuyHOTO CEKTOpa, amKe
BOHM PO3KPHUBAIOTH HAOLIBII aKTyaibHI HanpsMU HudpoBoi Tpancopmanii B i
cdepi Ta 3HAYHOIO MipOIO KPUCTAJI3YIOTh AIHCHUI CTaH Ta NpoOJieMH, SIKi BHHUKA-
I0Th Ha IIUTAXY BTiIEHHS KOHLENLIT 3apoBaKeHHS TU(PPOBUX MyOIIUHUX HOCITYT.

Merta gocnimpKkeHHs NoJsrae y 3’aCyBaHHI €BpPONEHCHKUX MiAXOMIB, SIKi 3aCTOCO-
BYIOTBCA Y cepi udpoBoi TpaHchopmalrii myOmiyHOTo ceKTopa Ta iX 3HaYeHHS IS
PO3BHUTKY CHUCTEMH EJIEKTPOHHUX MyONiYHUX MOCIYT, BUOKPEMJICHHS MPOOIEMHHUX
aCIeKTiB MpaBOBOro 3abe3nedeHHs HudpoBoi TpaHcdopmamii myOaiYHUX HOCTYT
B YKpaiHi, a Tako)x (popMyBaHHS Ha iX OCHOBI peKOMEH/IAIIH 11010 BAOCKOHAICHHS
MIPaBOBOT'O 3a0€3MEUCHHS €EKTPOHHUX ITyONiYHUX MTOCIYT.

OCHOBHMMH MeTOIAMH, sIKi OyJau BHUKOPUCTaHI MiJ 4ac MPOBEAEHOTO OOCHi-
JDKEHHS, € 3arajlbHOHAYKOB1 TEOPETHYHI: METOA aHali3y Ta CHHTE3Y, y3arajlbHEHHS
Ta TOSCHEHHs IUIA DIMOIIOro po3yMiHHA LU(poBOi TpaHcopmauii myOmidHHuX
MOCHIYT Ta IXHIX ocoOmmBocTel. Takok BUKOPUCTAHO CIieliadbHI METOIH JTOCIi-
IDKEHHS, 30KpeMa, (hOpMabHO-JOTTUHMI 100 JOCTIIKEHHS MpaBoBOTrO 3abe3me-
YEHHS eJIeKTPOHHMUX MyOIIYHUX MOCIYT Ta NOPIBHAIBHO-TIPABOBHM, 110 1aB 3MOTY
no0aYnTH CHINIBHI Ta BiAMIHHI pUCH B MiAXogax A0 MpaBoOBOro 3abesneueHHs uug-
poBizauii myomiiuHoro cekropa B €C Ta YkpaiHi.

Jlorika mMpoOBEAECHOTO AOCIHIPKEHHS NOJIsATala HacaMIepel Yy BUOKpEMJICHHI Ipa-
BOBHX CTaHAAPTIB MO0 3alIPOBAHKEHHI €JIEKTPOHHMX IyONIYHUX MOCIYT Ha PiBHI
€C Ta BU3HAYEHHI iX BIUIMBY Ha [IPABOBY MOJITUKY Ta (POPMYBaHHS IIPABOBOTO MOJIS
uugpoBoi TpanchopMmarii myOmiyHIX cepiciB B €Bpomni. Hamani B mopiBHAIBHO-
MIPaBOBOMY ACIEKTi JOCTIHKEHO 3acaly Ta MiAXO0OH 11040 (GOpMYBaHHS MIPABOBOTO
nosst unpoBoi TpaHchopMaii myOnidHUX MOCTYT B YKpaiHi, 3’SICOBAaHO OCHOBHI
mpoOieMu Ta MEpelKond. 3a pe3yibTaraMi NPOBEACHOTO IOCHTIMHKEHHS HaIaHO
peKoMeHaalii moa0 HeoOXiTHOCTI (OpMyBaHHS HaJIeKHOTO MPaBOBOTO 3abesme-
YeHHS Y cdepi eNeKTPOHHUX MyOIiYHUX MOCIYT, 30KpeMa 3 akIeHTOM Ha (hopMy-
BaHHI CTpaTeriuyHMUX LiJiel Ta KOHUEMLii pO3BUTKY Li€il cdepH, Ta BpaxyBaHHS €BPO-
MEeHCbKUX MPaBOBUX MPUHLMIIB €JIEKTPOHHHUX MyOJIiYHNUX CEPBiCiB.

2. €pponeiicbki npuHIMNT nHQpoBi3anii myoaivHMX cepBiciB

€BporieiicbKe CIiBTOBAPHUCTBO MPUALIAE HaA3BUYaliHO Oararo yBaru po3po0ii mpo-
rpaM, KOHLEMIiH, CTpaTerii moao po3BUTKY IU(POBUX MyONiYHMX cepBiciB. €Bpona
He HUIIXOM 3MIIHEHHsS CBOro LM(POBOTO CYBEPEHITETY 1 BCTAHOBIICHHS BIACHHX
CTaHIapTiB, i3 YITKUM aKIIEHTOM Ha JaHHX, TEXHOJIOTISIX Ta iHPpacTpyKTypi.

Hudposa TpaHchopmaliiss Ta 3ampoBa/PKEHHS EJICKTPOHHUX MyOIIYHUX MOCIYT
BU3HAETHCSA OAHUM 13 KIIIOYOBHX HampsMIB, ajke € CIOcOOOM HaJaBaTW IIBMILII,
JeIIeBII Ta SIKICHIMI IyOmiuHi mocimyrd. Lle Takokx crhpusie MOLIMPEHHIO eThd-
HHUX MPAKTHUK y MyONiYHOMY CEKTOpi Ta 3MEHIIEHHIO PU3MKiB Kopymnuii. Ha mowarky
2021 poky Oyrno yxsaneno JlokymeHT €Bponeticbkoi Komicii «I{ndpouit kommac 2030:
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€BPOINEHCHKHUN IUISIX A0 IU(POBOTO ACCATHIITTY, KU Mae HA METi TaKOX 1 PO3BHU-
TOK IU(POBUX MyOTIYHUX NOCIYT 13 3aCTOCYBaHHSIM aBTOMaTH30BaHO1 0OPOOKH TaHUX,
TEXHOJIOT1H IITYYHOTO iHTENeKTy Ta BipTyaisHOi peanbHOcTi (2030 Digital Compass,
2021). Y PamxoBOoMy OOKyMEHTI €BpONEHCHKOi KOMicii 1I0A0 iHTeponepabenbHOCT
urdpoBHX cepBiciB HaTAHO KOHKPETHI BKa3iBKH LIOO HAJIAIITYBAHHS CYMICHUX LH()-
POBHX MyOJIIYHMX MOCIYT, & TAKOX 3aKpilieHo 12 mpuHUUMIB, SIKMMH Tpeba KepyBa-
THCS TOJIITUKAM Y IIparHeHHi 0 B3a€MOii Ta po30yI0BH CUCTEMHU CYMICHUX ITyOJIUYHHX
nociyr (European Interoperability Framework, 2017).

30KkpemMa, B IbOMY AOKYMEHTI HIEThCs MPO TaKi NPUHUUIH MYOIiYHUX MOCTYT!
BiIKPUTICTh; MPO30PICTh, MOMIIUBICTh MMOBTOPHOTO BUKOPHUCTAHHS, TEXHOJOTiYHA
HEHTpaNbHICTD 1 MEPEeHOCHMICTh JAaHMX; Opi€HTalis Ha KOPUCTYBaua, iHKIIO3WB-
HICTh Ta JOCTYIHICTb, Oe3IeKa Ta KOH(AeHIIHHICTh, aIMiHICTPATUBHE CITPOIICHHS,
30epexxeHHs iHpopMallii, OiHKa e(eKTUBHOCTI Ta €()eKTUBHOCTI.

Humy npuHIMIIAMH OKPECITIOIOTHCS OCHOBHI pEKOMEHAaLii, SKi MalTh BUKO-
PHUCTOBYBATHCS ypsiaMH €BpONEHChKUX KpaiH y mpoieci (GopMyBaHHS HpaBOBOT
MOJITHKU IIOAO €JIEKTPOHHMX MyONiYHMX MOCIyT. 30KpeMa, MPUHIMII BiAKPUTOCTI
B LIMTOBAaHOMY JAOKYMEHTI €BpoIeiicbKoi KOMICii pO3MIAgaeThCsl B TPhOX OCHOBHUX
aKIeHTax: Mo-Mepule, MOJMITUKA BIAKPUTHX AAHUX; MO-APYre, BUKOPUCTAHHS MpO-
IPaMHHX TEXHOJIOT1H 1 IPOIYKTIB 13 BIAKPUTUM KOAOM; IIO-TPETE, POSIIUPEHHS MOXK-
JUBOCTEH rpoMajsiH i 6i3Hecy OpaTh y4acTb y po3poOii HOBUX MOCIYT, pOOUTH BHE-
COK y MOKpAILEHHS NOCIYT Ta JaBaTH BIATYKH PO AKIiCTh myOnigauX nocuyr. TicHo
MOB’s13aHa i3 MPUHLIMIIOM BiIKPUTOCTI IPaBOBa BUMOTa 3a0€3MEeYeHHs TPO30POCTi,
sKa CKEpOBY€E MyONiuHy MOJITHKY 10 (OpMYyBaHHS 3pO3YMITUX Ta YiTKUX aAMiHi-
cTpatuBHUX mnpouenyp. CaMe HasBHICTb aJMIHICTpaTUBHHUX MPOLENYP CTBOPIOE
MOXIIUBOCTI IJIsl TPOMaJIsiH Ta Oi3HECY YiTKO PO3yMITH aMiHICTPaTHBHI IpaBuia,
MPOIIEeCH, AaHi, TOCIYTH Ta MOTHBU MIPUHHATTS PillIeHb ITyOIiYHOO aAMiHICTpaLi€TO.

Bararo yBaru €Bponeiicbka Komicist npuaisisie TakoMy NPUHLMITY, K MOXKJIMBICTb
MOBTOPHOTO BUKOpUCTaHHA. L{ei mpuHImnI po3misiaaeThes y ABOX acrekTax. [lepumii
ACTIEKT CTOCY€ThCS BUKOPUCTAaHHS MyOniuHoi iH(opMmarii, SKo0 BoJoAie MyOmiyHa
aZMiHICcTpalis, Ui MOKpAaIeHHs epeKTUBHOCTI CBOET pOOOTH Ta CIIPOILEHHS B3aEMO-
Iii 3 rpoMansHaMu Ta OizHEecoM. 30KpeMa, JUI HaJaHHs IyOiYHUX TOCIYT HE MOXKE
BUMararucs iHpopmaris, Ko Bojoxie myOmiuHa Biaga. [loBTopHEe BUKOpUCTAHHS
Takoi iHdopmalii JomycTUME 3 ypaxyBaHHSIM 3aXUCTY IEPCOHAIBHUX AaHUX. J[pyruii
acIieKkT — MyOniYHa agMiHICTpallis, BUPILIYIOUH HasIBHY MPOOJIEMY, MOKE BUKOPHUCTO-
ByBaru I T-pimeHHs, siKi BXke AOBEIH CBOIO €(PEKTHUBHICTh B IHIIMX MOMIOHUX CUTYa-
LiSIX, OLIHIOIOUH iX KOPUCHICTh UM peJIEBaHTHICTH Uil mpoOnemi. s nporo cucrema
myOmiuHOI aaMiHicTpalii Mae OyTH BiOKPUTOIO Uil OOMiHY PiLICHHSIMHM, KOHLEIIL-
SIMH, CTPYKTypamu, crieluikalisiMu, IHCTpyMEHTaMH Ta KOMIIOHEHTaMH 3 1HILIMHU.
3okpema, eeKTUBHUM MOKe OyTH MOBTOpHE BUKOopHUcTaHHs [T-pimens (Hanpukiaz,
MPOrpaMHHUX KOMIIOHEHTIB, iHTep(eliciB MPUKIaIHOTrO MPOrpaMyBaHHsl, CTAaHAAPTIB),
iH(popMmanii Ta JaHUX, IO CHOPHUSE B3aEMOIl Ta MOKPAIILYE SKICTb, OCKUIBKU PO3ILH-
PIOE ollepaTuBHE BUKOPUCTAHHSI, a TAKOXK 3a0ILaXKy€e IPOLLI Ta Jac.
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[Ile onuH HaA3BUYAaHHO BOXKJIMBUN NPUHIIMIL, SIKUM HE MOKHA OMHHYTH yBaroio,
OCKIJIBKU BiH € HApDKHUM Ui POpMYBaHHs HE3aJIEKHOI Ta MOBHOLIIHHOI CHCTEMH
€JIEKTPOHHUX MyOMIYHHUX CEPBiCiB, — TEXHONOTIYHA HEUTPAIBHICTD 1 IEPEHOCUMICTD
JaHux. Y nokyMmeHTax €Bpomneiicbkoi Komicii iieTbest mpo HEOOXiAHICTE CTBOPUTH
MaKCHMAaJbHO He3aJle)KHE TEXHOJIOTIYHE CepeJOBHUIIE Ta MiHIMi3yBaTH 3aJICKHOCTI
Bix onHiel un Kinbkox TexHosoriit uu IT-npoaykris. I1yOniuna agminicTparis Mae
30CepeAnTHICS Ha BUPILIEHH] QYHKIIOHAIBHUX MPOOJIeM Ta 3a0€3MEUUTH JOCTYII 10
€JIEKTPOHHUX IMYOIIYHHUX MOCIYT, HU(PPOBUX CEPBICIB Ta JaHMX HE3aJIEKHO Bijl KOH-
KPETHUX TEXHOJIOTiH Y MPOIYKTiB.

BusnauanbHOIO BUMOro mono ¢GopMyBaHHS CHUCTEMH MYOJiYHUX CEpBICiB
€ TPUHLMI OpieHTalii Ha KopucTyBaya. llo-mepme, myOmiyHa agmiHicTpawiss Mae
rapaHTyBaTH aJIFTEPHATHBHI MOXKJIMBOCT] OTPUMAaHHS MyOIiYHUX MOCIYT Ta b6araro-
KaHaJIbHI cI0COOM HalaHHA LUX MOCIYT, TOOTO TYT HAETHCS MPO MOEAHAHHS eNeK-
TPOHHHMX CIIOCOOIB OTPUMaHHS ITyONIIYHUX MOCIYT Ta MOXKIIMBOCTI 0COOUCTOTO 3BEP-
HeHHA. [Ipu npoMy y mporeci BU3Hau€HHS TOTO, SIKi MyOJiuHi MOCIyTy MaloTh OyTH
uu(ppOBaHUMH, a SIKi Hi, MalOTh BPaXxOBYBaTHCS OTPEOH KOPUCTYBAYiB LIUX MOCIIYT.
[oeananns ¢izmuHux 1 nMPOBUX KaHATIB A NOCTYMy OO MyONiYHUX HOCTYT
€ BOXJIMBOIO CKJIaJOBOI0 YaCTHHOIO MPABOBOI MONITHKU CYYaCHHUX €BPONEHCHKUX
kpail. [lo-apyre, cuctema enekTpOHHUX MyOMiYHUX MOCTYT Mae popMyBaTHCS TakK,
K GopmyeTbes i cucTeMa MyOMiuYHUX MOCIHYT, — 38 MPUHLHUIIOM «EAMHOTO BiKHAY.
Takuii migxig gae 3MOry NIPUXOBaTH BHYTPIIIHIO aIMiHICTPaTUBHY CKJIAQJHICTD MPO-
Lexyp i MOJETIIMTH AOCTYN A0 MyOniuHMX mochyr onnaiH. llepeBara mae Hana-
Batucsl (OpMYyBaHHIO €IMHHUX BeOpecypciB A MyONiYHUX E€NEKTPOHHUX TOCIYT.
[To-TpeTe, HACKIMBKM 1€ MOXIIMBO, KOPUCTYBadl MOBHHHI MaTH 3MOTY HaJaBaTH
JlaHi JUIIE OAMH pa3, a myOJiuHa aaMiHiCTpawlis MOBUHHA MaTH 3MOTY OTPUMYBaTH
Ta TepeAaBaTH Ii JaHi JUisi 00CIyroByBaHHS KOPUCTYBadiB BIAMOBITHO A0 MPaBUI
3axXHCTy MEepCOHANbHUX AaHuX. KopucTyBadi MaloTh HaJaBaTH JMLIE Ty iHpopMa-
L0, sIKa € a0COMIOTHO HEOOX1AHOIO Il OTPUMAHHS 3rajJaHoi myOniuHol MOCTYTH.

KitouoBoro nepeBaroto cucteMu €JIeKTPOHHHUX ITyONiYHUX MOCHYT € IX JOCTYII-
HICTh Ta 1HKJIIO3UBHICTh. Ha 11bOMy HaromomyeTbcs B JOKyMEHTax €BporeichKol
Kowmicii. /locTynHicTh Ta iHKIFO3WBHICTH — 1€ HaJaHHS 3MOTH KOXXHOMY TOBHOIO
MIpOI0 CKOPHCTaTHCSl MepeBaraMu, sIKi BiIKPUBAIOTh LU(PPOBI TEXHOJOTIT Ui
JOCTYTy 10 IMyOmiyHuX mociyr. JIroau 3 00MexxeHUMHU (i3HYHIMEA MOKITUBOCTSIMH,
JEOIM TOXHUJIOTO BiKy Ta iHIII Bpas3JMBi IPYIU TPOMaIsSH MOXYTb KOPUCTYBATHCS
CJIEKTPOHHUMH MyOJiYHUMH HOCIyraMd HapiBHI 3 IHIIMMHU rpomaisHamu. Llei
MPUHLUI TPaBOBOI MOMITHKH y cepi eNeKTpOHHUX MyONiYHUX MOCIYT € Haa3BU-
YaifHO BaKJIMBHUM, aJUKE J03BOJISIE AosaTh Oap’epu ocobaM 3 0COOMUBUMHU HOTpeE-
0aMu Ta rapaHTyBaTHl MOMKJIMBOCTI iX 3ay4eHOCTI Ta peaji3awii mpas.

3. Hudposizanis my0JivHAX MOCJIYT: MPAaBOBE PeryJI0BAHHSA
B ykpaiHCbKOMY 3aKOHOZABCTBI 3aKpilJIeHI NPUHLMIM JAEP’KaBHOI IOJi-
TUKH y cdepl HagaHHA MyOMiuHUX (SNIEKTPOHHUX MyONIYHHX) MOCHYT y 3aKoHi
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Vkpainn «IIpo ocobnmBocTi HamgaHHS NyONiYHUX (ETEKTPOHHUX MYyOIIUHHX)
nocayr». 30KpeMa, TaKMMU NPUHLIKIAMU €: BEPXOBEHCTBO IIPaBa; PiBHICTH MEpex
3aKOHOM; BIIKPHUTICTh; IPO30PiCTh; Oararopa3zoBicTh BUKOPUCTAHHS; TEXHOJIOT1YHA
HEHTpaNIbHICTD 1 MOPTAaTUBHICTH JAHUX; OPI€EHTOBAHICTh HA TPOMAISH; 1HKIIO3UB-
HICTh Ta JOCTYIHICTh; O€3MEYHICTh Ta KOH(DINECHIIHHICTD; MIATPUMKH TPUUHSATTS
pilleHb; aAMIHICTpAaTUBHE CHPOLICHHS; 30epexeHHs iH(popMaLii; OLIHIOBaHHSI
eextuBHOCTI Ta pesynbratuBHOCTI (3Y «lIpo ocobnamBOCTI HamaHHS MyOMiYHUX
(enmeKTpoOHHUX MyOMiYHKX) Hocayr», 2021).

HeoOxinHo migkpecnuTy, mo HaeTbcs HE MPO NPUHLIMIIM HAJAHHS MyONiYyHHX
(eneKTpOHHUX MyONiYHHMX) MOCIYL, a caMe NpPO MPUHLHIN HPaBOBOI MOJITHKH
B it chepi. Ilopsn 31 3BUMHUMH AJ151 YKPaiHCBKOT IPaBOBOT CUCTEMH MPUHIUIIAMH,
TAKUMH SIK BEPXOBEHCTBO IpaBa Ta PiBHICTH MEpe]] 3aKOHOM, 3aKpIiIIEHO YHMAJIO
YHIKaJbHUX TNPUHLMIIB, SKi HE MarOTh aHAJIOTIB B iHIIOMY 3akoHOmaBcTBi. Lle,
30KpeMa, Taki MPUHLUIHN, K 0araropa3oBiCTh BUKOPUCTAHHS, TEXHOJOIIUYHA HEH-
TPaJbHICTh 1 MOPTAaTUBHICTD AAHUX, MIATPUMKH NPUHHATTA pillleHb. AJe, MONpH
1€, 3aKOHO/IaBelb He BBA)KaB 3a AOLJIbHE 3aKPIMUTH Ha PiBHI 3aKOHY, IpUHAWMHI,
y3araibHeHe TIIyMaueHHs IUX NPUHIMIIIB. SIKk HACTIAOK, i MPUHIUIN MOXYTb TaK
3aJUIIUTHCH IEKIapaTUBHUMHU HOPMaMHU.

Ha name nmepexkoHaHHS, IPUHLUMIHN, BU3HAYCHI LIMTOBAaHUM 3aKOHOM, JTOLITBHO
TIYMauUTH B pO3pi3i €BPONEHCHKUX MiIXOAIB, IO sAKi Himtocs Bume. Came BOHH
Jar0Th 3MOT'Y KpPUCTaJIi3yBaTH iX 3MICT Ta 3aBIaHHs Y GOpMyBaHHi epeKTUBHOI cuc-
TEMH IMyOJIIYHUX €NIeKTPOHHUX CEPBICiB.

Takok y KOHTEKCTi y3arajbpHeHOi owiHkM 3akoHy Ykpainu «lIpo ocobmuBocTi
HaJaHHS MyONiYHUX (EIEKTPOHHUX MyOTiYHMX ) TIOCITYT» MaeMO 3a3HaYUTH, 10 TOPSA
13 HO3UTHBHIUMH MOMEHTAMH, TAKUMH SIK CTBOPEHHS MOYKJIMBOCTI BUKOPUCTAHHS €JIeK-
TPOHHHUX JOKYMEHTIB Ta 3alpOBaKCHHS MIPUHLMITY HaJaHHS MyOTiyHOI (e1eKTpoH-
HOI IyONivHOT) MOCIYTH 32 3aMOBUYBaHHSAM, 3aKOH Ma€ JIy)Ke y3arajlbHeHe MpaBOBeE
perymtoBaHHs. ToMy Ul HAJISKHOI peaiizamii Horo npaBoBHX MOJOKEHb HEOOXiIHO
YXBAJINTH HU3KY yPAJOBHMX aKTiB. MOro ponb y IpaBOBOMY peryIrOBaHHI CHCTEMH
SNIEKTPOHHUX MYONiYHUX MOCIYT € (pparMeHTapHOI0, OCKUIBKY JIMILE YACTKOBO BHUpi-
IIy€e OKpeMi TOYKOBI MpoOiieMu o0 3a0e3NeueHHsT HaJJaHHs eJIeKTPOHHUX ITyOIid-
HUX nociyr. Hanpuknaz, mie 3Mora B mporeci OTpUMaHHs MyONiYHOi TOCIYTH BUKO-
pucToBYBaTH IM(POBI JOKYMEHTH, SKIIO 3aKOH BUMArae mnpea siBICHHS MarnepoBUX.

Bapto 3a3HaunTH, 110 MOPIBHSAHO 3 MiaxomaMu 10 Uu(poBi3alii Ta pO3BUTKY
uudpoBux nocnyr €pporneiicbkoro CriBTOBaprUCTBa, 3aCHOBAHUMH Ha IUIAHYBaHHI
MpaBOBOi MOJITUKU, (OPMYBaHHI CTparerii Ha OCHOBI NPWHLMIIIB, MiArOTOBLI
JOPOXKHIX KapT Ta MOKPOKOBHX IUIaHIB, JOCBiA YKpaiHU B IbOMY HamlpsMi CYyTTEBO
Biapi3HsAeTheA. [lopsa 3 okpeMuMH yCHilIHMMHU Kpokamu MiHicTepcTBa udpoBoi
TpaHcopmMalii YKpaiHH 3aJUIIAETHCS YUMAIIO TPo0IeM, 3yMOBIEHUX BiACYTHICTIO
CHCTEMHOCTI Ta IOCJIiJOBHOCTI IPaBOBOI MOJITHUKHU B Wil cdepi.

KitouoBumu mnepemkogamMu Ha nuisixy no mugposoi TpaHcdopmamii myOmiy-
HUX CEpBICIB € 3acTapilicTh 3aKOHOAABCTBA, BIICYTHICTH MOKJIHMBOCTI THYYKOTO

http://applaw.knu.ua/index.php/arkhiv-nomeriv/1-32-2021 33



3ATAJIBHE AIMIHICTPATUBHE ITPABO

MIPaBOBOTO PeryaroBaHHs cepr eIeKTPOHHHUX MyOniuHux cepsiciB. [IpaBoBa moui-
THKa B 1K cdepi mMae, mogioHO A0 moceixy €C, BU3HAUATH BEKTOPH Ta I, AKi
MaroTh OyTH TOCSTHYTI, @ HE KOHKPETHI 3acO0M YU TEXHOJIOT1YHI PillICHHS.

VY mpoueci po3poOKu MpaBoBOi MOMITUKH Yy cdepi uudposizauii Bapro Oparu
JI0 yBaru, 110 TEXHOJOTii PO3BUBAIOTHCS HAJ3BUYaHO AMHAMIYHO, TOMY OyIab-sKi
PpIIIEHHS CTOCOBHO KOHKPETHHX TEXHOJOTIH, SIKi 3aKPIILIIOIOTHCS HA HOPMAaTHBHOMY
PiBHI, Dy>ke MBUAKO NOTPEeOyBaTUMYTh KOPETYBaHHA. 3 OIVIALY Ha L€ BUIIPABAAHUM
BUA€THCS BU3HAYCHHS Ha PiBHI 3aKOHOJABYMX aKTiB MPUHLMUIIIB, 3aCaj, CTAHAAPTH,
3arajJbHUX BHUMOT Ta MPaBOBUX TI'apaHTiil cepH eIeKTPOHHHUX ITyONiYHHUX MOCIYT.
[Ipu uboMy KOHKpETHi pillleHHS MaioTh OyTH 3apaxoBaHi JO KOMIETEHLil Ypsny,
SKHA MOXe OIUIBII ONEepaTHBHO pearyBaTH Ha AWHAMIKY PO3BUTKY TEXHOJIOTiH
Ta 3aCTOCOBYBAaTH 1HHOBaLiliHI pillleHHs Ha BUMOry uacy. IIpuknamom € curyaris,
SIKy CBOTO 4acy CTBOPMJIA HU3Ka YPSAAOBUX PillleHb 100 (YHKIIOHYBaHHS BEOMOp-
Tany enekTpoHHux nocnyr. [lompu te, mo BiamosinHO no 3akoHy Ykpainu «Ilpo
aJIMiHICTpaTUBHI MOCIYTH» BXKe iCHyBaB €IMHUIA Aep)KaBHUN MOpTal aaMiHicTpa-
TUBHHX IIOCIYT, YPsI CTBOPUB OKPEMUI BeOIOPTaIl eNEKTPOHHUX HOCIYT, OCKIIBKH
nepIuid TeXHOJOT1YHO HE BiANOBiZaB PiBHIO HU(POBOTO PO3BUTKY 1 3arajom He
(yHKIIOHYBaB HaJCKHUM YMHOM. DaKTHYHO MIPOTATOM POKY iCHYBaJIO ABa BeOHOp-
TaNy eIeKTPOHHHUX MyOniuyHux nociyr. | Tineku Hanpukinui 2020 poky Oyno yxBa-
neHo 3akoH Ykpainu «Ilpo BHeceHHs 3MiH 0 EsKUX 3aKOHOAABUMX aKTiB YKpaiHH
LI0ZI0 ONTHMI3alii Mepexi Ta QyHKUIOHYBaHHS LEHTPIB HAlaHHA aJMiHICTPaTUBHUX
MOCIYT Ta YOOCKOHAJIEHHS NOCTYIY A0 aAMiHICTPaTMBHUX HOCIYT, SKi HaAalOThCA
B €JICKTPOHHIH (HOpMi», MOIOKEHHSIMH SKOTO BHECEHO 3MiHHU Ta YHi()iIKOBAHO HAa3BU
MOPTAJIiB, Y3ro[HKEHO 3 HOPMOIO 3akoHy Ykpainu «IIpo agmiHicTpaTHBHI HOCTYTH»
Ta MiJ3aKOHHUMU HOPMaTUBHUMU aKTaMH Ha3BY Ta IIPaBOBHUM cTaTyc €IWHOTO Jep-
XKaBHOTO BeOmoprany enekTpoHHux nocayr (Ilopram His).

Lle BKOTpe MiAKPECIIOE, M0 YaCTO TEXHOJIOr1i 3HAaYHO BHIIEPEIKAIOTH MIPABOBY
nomituky. Tox, y cdepi uudposoi Tpanchopmarii myoaidHOro cekTopa HeoOXigHO
3aJIMILIATH IEBHY THYUKICTh Y IPAaBOBOMY PETyJIIOBaHHi, 00 B pa3i moTpeOu 3aiu-
mrajacs MOXKJIMBICTh pearyBaTd Ha 3MiHH Ta JIETITUMHO 3aCTOCOBYBATH Cy4YacHIIIi,
3pY4HILIi T2 HOBIilIl TEXHOJIOT1i, AOTPUMYIOUHUCH IPU LILOMY CTaHAAPTiB, BU3HAYCHUX
y 3aKkoHOzaBCTBi. [IpaBoBa moiTHKA Ta MPOEKTYBaHHS MyOTIYHUX MOCITYT MAalOTh
PO3BHBATHCS Pa30OM i3 IporpecoM HU(PPOBUX TEXHOIOTIN. 3 oMLY Ha Le TOLiTBHO
Oparu no yBaru nocsin €C y nmpaBoBoMy peryitoBaHHi nudposizauii. Tak, Ha piBHI
€Bponeiicskoi Komicii popMyroTbCSi OCHOBHI BEKTOPH Ta CTpAaTerii, i, IPUHLIUIH
Ta CTAaHJAPTH, a Jep KaBU-WIEHH CAaMOCTIHHO YXBaJIIOIOTh PillIeHHs B KOHTEKCT] KOH-
KpPETHUX NpaBoBUX Ta I T-pimmeHs.

Hudposizawis Mae e oaHy HaA3BUYalHY IepeBary — Aa€ 3MOTY CIIPOIIYyBaTH
Ta ONTUMI3yBaTH aIMiHICTPaTHBHI NpOLEAYPU HaAaHHs MyOnmiuHux mocuyr. OTxe,
[IPaBOBa MOJITHKA y chepi eTeKTPOHHHUX MyONiYHHUX ITOCIYT Ma€ 3aCHOBYBAaTHCS Ha
MIPUHIIAII aIMiHICTPATUBHOTO CIIPOIIEHHS, III0 MOXKE TOTIOMOT'TH 0i3HECY Ta rpoMa-
JsTHaM 3MEHIIUTH aIMiHICTpaTUBHUN TUCK. AIMiHICTpaTUBHE CIIPOIIEHHS AO3BOJISIE

34 AnmiHicTparuBHe mpaso i nmporec. Ne 1 (32). 2021.



3ATAJIBHE AIMIHICTPATUBHE ITPABO

yCyBaTH CKJaaHi Ta oOTsHKIIMBI cTafii agMiHicTpaTuBHOI npouenypu. Hanpuknan,
HEOOXiIHICTh OTPUMYBATH MOTOKEHHS B KUJIBKOX PI3HUX aJMiHICTpaTUBHHUX Opra-
Hax, ajpke iH(opMmanig MoXe nepefaBaTics MIIIXOM HU(PPOBOi B3aEMOIII.

[TyOmivHi mocmyru MaroTh OyTH po3poOIIeHi BiIMOBIIHO 10 MOTPed CyCHiIbCTBA
Ta OyTH ajganTOBaHMM [0 Pi3HUX KOPHCTYBadiB, BKIIOYAIOYM 0Ci0 3 0COOIMBUMH
norpebamu. TyT HaeTrscs He po 3MiHY HOpMH B3aeMOii, HAPUKIAL, 3aMiHa nare-
POBHX IOKYMEHTIB Ha LM(POBI, UM 3aMiHa «aHAJIOTOBUX» MYOIIYHUX MOCIYT Ta TaKi
%, ane mugposi. erscs Hacammepes Ipo 3MiHy crocoGiB Ta MiAXOJIB 10 PO3B’s-
3aHHS poOieM, OpiEHTOBAaHUX Ha MOTPeOH JIonuHM. | TyT mpocTip s yaockoHa-
JIeHHS1 pOOOTH MyOJIIYHOTO CEKTOPa, OpraHiB MyOniYHO1 aAMiHICTpaLil HaA3BHYAHHO
LIMPOKKK. Y NPUBATHOMY CEKTOPi Taki MPUHUUIHN POOOTH MAarOTh HA3BY KIIIE€HTO
OpIEHTOBAaHI 1 € OCHOBOIO Oyb-IKO1 B3a€MOIi 3 KirieHTOM. J[0 TakuX METOAIB Halle-
XKHTb, HAPUKJIAA, METOA AOCHTIHKEHHS LIUIIXY KIIiEHTa («customer journey map») —
IHCTpYMEHTA, SIKHM J1a€ 3MOT'Yy OINTHMi3yBaTd Oi3Hec-IpoLecH i CTaTH OibII KIIi-
€HTO OPiI€EHTOBAHMM. 3aCTOCYBaHHS LbOTO MiAXOMY, HANpHKIaA, y cdepi HalaHHA
myOIiYHUX MOCYT Ja€ 3MOTy MOOAYUTH BCIO CKJIAAHICTD MPOLENYPH Ta CIPOCTUTH
ii, 3aMMIIMBILM HEOOXiqHI cTafii, 3poOuTH myONiYHy HOCIyTy e(eKTUBHOIO 1 3pyuU-
HOIO 151 JIIOUHH.

OTxe, € MOXKIIMBOCTI IeTalbHO BUBYATH 1 pO3YMITH MOTPEOH IpOMaIsiH Ta BiAMo-
BiJHMM YMHOM HaJaITOBYBaTH, PO3POOJATH MyOJIiYHI MOCIYTH, IO BiAMOBIAAIOTH
iXHIM BIIaCHUM MOTpebam.

4. IIpodjeMn NMpaBoBoro peryaroBaHHsa nugposoi Tpancpopmanii myosiv-
HHX MOCJIYT

Ha >xanb, MaeMo KOHCTaTyBaTH, 10 YKpaiHChKa U (poBizaLis myOaiuHUX MOCTYT
JOBOJIi Janeka Bin cranaaptiB €C, mpo siki aetanbHo dnutocs Buile. OnudpyBaHHs
myOiyHOl MOCIyTH — HE MPOCTO 3alIydeHHs B II0 cdepy LHUPPOBUX TEXHOJIOTIH,
a HacaMmmepes MePeoCMUCIICHHSI «3MICTy» MyOJIiYHOT MOCIYTH, 3 aKLIEHTOM Ha IiH-
HOCTI JUIs1 JTFOMHH, 1110 MA€ HACIIIKOM CIIPOIIEHHS POLEAYpPH, YCYHEHHS OI0pOKpa-
TUYHUX TEPEIIKOI.

Ha »xaib, 11e#f miaxi HEMOBHOIO MIipOIO BAA€THCS pealizyBatu B Ykpaini. Huzka
OIOpOKpATHYHUX MpoLenyp y cdepi MyOmiuHUX MOCIYT 3aJUILAETHCS Ha TAKOMY K
piBHI mpaBoBOTO perymoBaHHs. Tak, IPUKIAZAOM € aAMiHICTPAaTHBHA ITOCIyTa 3 Pee-
cTpauii micus npoxxuBanHs. B YkpaiHi TpuBanuii yac icHyBajia «I03BiJIbHa» MOJENb
«TIPOIHCKM», 32 SIKOT JTIOANHI HEOOX11HO MPUHOCHUTH CTONKY JOKYMEHTIB, 11100 JOBE-
CTH OpTaHy CBO€E IIPAaBO MPOKUBAHHSA Y )KUTII Ta 3AIMCHUTH PEECTPALiiO MiCIs IPo-
*uBaHHA. HaTtoMicTh ekcriepT MpOIOHYBaIN 3alPOBAIUTH JEKIAPaTHBHY MOAETDH
«TIPOIHMCKM» — TaKy, SIK y KpaiHax €Bpomu, 0e3 3aiiBoi OI0pOKpaTii i CTOCIB JOKY-
MmeHTiB (B. Tumommyk «IIponuckax. [lepemoru ta npoOnemu, sskux He 6aunTh MiH-
uugpu, 2021).

Ha >xanb, mudposizawis i€l mocayru cyTTeEBO HE 3MiHUIIA 1/1€10 Ta 3MICT HOCITYTH.
[o-nepiue, undposa Gopma MociIyry JOCTyMHA JKie ocodam, 10 MarOTh HaclopT
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rpoMaasHuHa Ykpainu y ¢opmi ID-kaptku. Takox «mo3BinbHa (opMay 3HAYHOIO
Mipoto 30epiranacs, ToOTO GopManbHO MOCIyra Moke OyTH TOCTYNHOIO B IHU(pO-
BoMy (opmaTi, mpoTe He BiAOYyBA€THCS OUiKyBaHOI 3MiHHM HiAXOIIB MIONO MPOEKTY-
BaHHsI MyOIiYHUX MOCIYT, CIIPOIIEHHS MPOLEAYPH, BiAX1A Bi «I03BUIBHUX» MiIXO0-
IiB y opMyBaHHI CHCTEMH IYOIIUYHUX CEPBICiB. 3aIHIIA€ThCA «CTapay IpoLeaypa,
poTe Ha HOBUH «U(PPOBUI» .

3 MeTor mojonatd po30DKHOCTI y NMPAaBOBOMY PETyIIOBaHHI HalaHHS eleK-
TPOHHOT MyONIiYHOT MOCIYTH MIOAO0 peecTpauii Micus NpoXUBaHHS OyB yXBaJCHUH
3axoH Ykpainu «lIpo HamaHHs myOniYHUX (EMEKTPOHHUX MyONiYHHUX) MOCIYT LI00
JeKJIapyBaHHS Ta peecTpalii MicLs NIPOKUBAaHHA B YKpaiHi». SIK BUIIMBAE 3 TEKCTY
MOSICHIOBAJIBHOT 3aITUCKH 10 IPOEKTY LIOTO 3aKOHY, BiH Ma€ Ha METi 3alpOBaKEHHS
JeKJIapyBaHHs Ta peecTpalii MiCIsl IPOXUBaHHsI B €IEKTPOHHIN hopMi (BU3HAUEHHS
MIOHSTh Ta PI3HUII MiX HUMH, Hopsaaky 3nidcHeHHs ([losicHroBanbpHA 3amucka 10
npoekty 3V «lIpo HaganHs myOnidHUX (EJIEKTPOHHHUX IMyONiYHUX) MOCIYT LIOAO0
JeKJIapyBaHHS Ta peecTpauii MicLsl Mpo>KUBaHHs B YKpaini», 2021). Onnak ouikyBa-
HO{ 3aMiHHM TiAXOIIiB A0 MPaBOBOIO PETYNIIOBAHHS HAAAHHS Li€l MOCTYTH (PaKTUIHO
He BizOysocs. 3aKOHOM 3aIpOBaHKEHO MOPS[ i3 peecTpawLiero Miclsl MPOKUBAHHS
TAKOXX Y BU3HAUCHUX BUNIAJIKAX JEKIapyBaHHS MicLsl IPOXKMBAaHHS. 3allpoBaKEHUH
MIPaBOBHH 1HCTUTYT AEKJIapyBaHHs MiCI NPOXUBAaHHS HE3HAYHUM YHHOM BiIpi3Hs-
€THCS B/l IHCTUTYTY peecTpaii MicLisl IPOKUBAHHS, 110 ICHYBaB JOCi.

Hlono acmekTiB ouudpyBaHHs wLi€l MyOmiyHOI MOCIYTH, TO TYT BapTo 3a3Ha-
YUTH, IO IIMUTOBAHMM 3aKOHOM BH3HAYAETHCA MOXIIMBICTD OTPUMAHHS HOCIYT
B €JIEKTPOHHIH (opmi, 30kpema, AeKIapyBaHHs MicLsl NPOXUBaHHSI 0coOu BinOy-
BaTUMEThCS HISIXOM MOJAHHS AeKJapalii mpo Micue NpoXXUBaHHs B €JIEKTPOHHIN
¢$bopMi 3 BUKOPUCTAHHAM CIUHOTO AEP’KAaBHOTO BEOMOPTANy €JIEKTPOHHUX HMOCTYT
13 MOJaNBIIMM BHECEHHSM TaKoi iH(opMalii 0 peecTpy TepUTOpiaIbHOI TpoOMaIy.
OnHak peecTpallist Micus NIPOXKMBaHHA BiIOyBaTUMETHCS 3a 3aBOO PO PEECTPALIi0
MicIlsl POXKUBaHHA (TIepeOyBaHHs), TOJAaHOK 0Cc000I0 B Maneposiit GopMi 1o pee-
CTpY TE€pUTOPialibHOI rpoMaau iH(popMaLii Mpo Micle NpoKUBaHHA (TepeOyBaHHS)
ocobu. CucteMHe MONOKEHHSI HOPM [IUTOBAHOTO 3aKOHY JIa€ 3MOTY CTBEPKYBAaTH,
o (GaKTHYHO ITyOJiuHa MOCTYTa OA0 PEECTPaLii MiCIls MPOKUBAHHS 3aIMIIA€THCS
Ha TONepeIHbOMY PiBHI IPABOBOTO PETYINIOBaHH:, TOOTO 1 Hafamni Oyne HagaBaTHCA
B mamnepoBiii ¢opmi. He Bmanocs TakoX BUSABUTH CYTTEBI 3MiHHM 200 CIIPOILEHHS
aJIMiHICTPaTUBHOI NPOLIEAYPH HATAHHS Li€l OCIYTH.

€Bponeiickki cTaHAapTH Ta TeHaeHUil udpoBoi TpaHchopMmarlii Takox 3acBif-
YYIOTbh JOUIIBHICTh (hOpMYBaHHA HU(PPOBOI €KOCUCTEMH MyONIYHHUX MOCIYT Ta cep-
BiCIB 13 3aJIyuyeHHSAM CYCHUIBHMX IHCTUTYLill Ta mpencTtaBHUKIB Oi3Hecy. OmHak
y TakoMy pa3i HaroJjoIyeThCs Ha HEOOXiZHOCTI MPO30POCTi Ta BIAKPUTOCTI Mpa-
BOBOI MOJITHKH Ypsily IIOAO TaKWX iHIMiaTWB. 3a i€l TeHAeHmieo, Ha [loprani
«Jis.bizHecy», skuil GopMyeThCs Al HaOaHHS 3pYYHHUX €NEKTPOHHUX ITyONiYHUX
nocayr 11st Oi3Hecy, TOMy4YeHi OKpeMi CTPYKTYPH 3 IPUBATHOTO CEKTOpa. 30KpeMa,
3a eNeKTPOHHOI0 ajapecoro https://business.diia.gov.ua/services BkasaHi po3MilleHi
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CEepBICH ENIEKTPOHHOTO JOKYMEHTOO0Iry, FOpHANYHI KOHCYJbTALlil, CEPBiCH 3aXUCTy
[paBa BIACHOCTI YM MOAAHH 3BITHOCTI Ta Oararo iHmoro. [Ipu npoMy BKa3aHi npsiMi
MOCHUJIAHHS Ha Il CEpBiCH, 11O CTABUThH iX Y BUTIHE CTAHOBHILE HA PUHKY MOCIYT.
[Ipore mpaBuna Ta KpuTepii 3aIyuyeHHS LUX NMPUBATHUX EIEKTPOHHUX CEPBiCiB Ha
nepxkaBHuit [lopran € HE3po3yMiTUMH.

Bumie 3a3HadeHi mporajMH{ MPaBOBOi MOJITHKH Ta HEJOCKOHAIOCTI HOpMa-
TUBHO-TIPABOBOTO PETYJIIOBAHHS CepH EIEKTPOHHUX MYyONYHUX MOCTYT € HaCTil-
KOM BiJICYTHOCTI cTpaterii po3BUTKY LU(PPOBOIo ypsay 3arajioM Ta cTparerii po3-
BUTKY CHCTEMH €JIEKTPOHHUX MyOJIIYHUX MOCIYT.

Cepen HM3KM HOPMaTUBHO-TIIPAaBOBUX AaKTiB, SIKIi Majd Ha METYy CTBOPUTH Ipa-
BOB1 OCHOBH 3aCTOCYBaHHs HIU(POBUX TEXHOJIOTIH y cepi myOnidHo1 Biagu, MOKHA
BrHOKpeMHUTH KOHIen1ito pO3BUTKY CUCTEMHU €JIEKTPOHHHUX HOCIyr B YkpaiHi (Pos-
nopsimxenHs Kabinety MinictpiB Ykpainu (2016) «Ilpo 3arBepmxenns Konnemnmii
PO3BHUTKY CUCTEMH EJIEKTPOHHUX MOCHYT B YKpaiHi»). [Ipore BoHa misina Ha nepion
10 2020 poky Ta He BpaxoByBaJla IIO3UTHBHI 3MiHU Ta Cy4acHi TEHIEHILIi PO3BUTKY
IU(pPOBUX TEXHOJIOTIH, SIKi JAlOTh 3MOTY PO3BUBaTH LUUGPOBUI ypsa. YxBaiieHa
Crparteris pepopmyBaHHs AepkaBHOTO ynpasiiHHs Ha 2022-2025 poku B 3arajib-
HUX pHcax IeKIapye 3a0e3MeUeHHs] PO3BUTKY Ai€BOi €JIEKTPOHHOI iHPPacTpyKTypH
JUIsl 301NBIIEHHS KUTBKOCTI aIMiHICTPaTUBHHUX IOCIYT, 110 HAaJAlOThCsl 3 BUKOPHC-
TaHHAM 1H(OpPMaLiHUX TeXHONOTii». Lleli HopMaTHBHO-IIPABOBHIA aKT HE MICTUTb
KOIHOTO TIOJIOKEHHsI, sike O cTocyBajocs BTUICHHA DIOOANbHUX iHILIATHB LIOAO
po3sutky nudposoro ypsaay (Posnopsmxenns Kabinery MinictpiB Ykpainu (2021)
«[esxi nutanaa peopMyBaHHS AEP/KABHOTO YIPaBIiHHS YKpaiHn»).

Hudposa Tpancdopmaliist — e HaA3BUYANHO CKIaIHUHA, 6araTo aceKTHUH Mpo-
uec, AKUi 3adinae OUIbIIICTh cdep B3aeMomii myOaiuHOi Bnaau i rpomMansd. Tomy
MOPSIA 13 MparHEeHHSIM 3MiH Ma€ OyTH YiTKe MoJIiTHYHe OaueHHsI OCHOBHUX HANpPSIMIB,
npioputeTHUX cep unposizamii, Ha OCHOBI SKUX MalOTh PO3POOIATUCS TOKPO-
KOBI IJIaHU, AOPOXKHI KapTH, YiTKi allrTOpUTMHU LUPPOBOT TpaHCPOpMAaLii myOniyHOro
cexTopy. OcoOnuBy yBary BapToO NPUIUTUTH MMyONiYHOMY OOTOBOPEHHIO CTparerii
Ta MmiaHiB [UQpoBoi Tpanchopmarii, amke O0e3 MATPUMKHU BCi€i cucTeMH MyOiiy-
HOi aAMiHIiCTpalii, TPOMaJICBKOTO CEKTOpa, a Hacammepen 0e3 MATPUMKHU Ta 3alli-
KaBJIEHHS 3 OOKY CyCIibCTBA HAaBPSA YW MOXKHA JOCSITH €(EeKTUBHOCTI MOJITHKH
B 1iHi cepi. Takum YMHOM, OMH i3 BOXKIIMBHUX MOMEPEAHIX BUCHOBKIB JIOCIIPKEHHS
€ TakuM: ImyOJiyHa notiTHKa y cepi nudposoi Tpanchopmallii, a TAaKOK KOHKPETHI
pileHHs B Wil cdepi MaroTh BigOyBaTUCs IPO30PO 3 YpaxyBaHHSIM MO3HLIN eKcrep-
TiB, IPEACTAaBHUKIB IPOMAJICBKOCTI, CyCIiJIbCTBA, SIK PE3YJITaT BIAKPUTOT MyOmiuHol
JTUCKYCIT.

S. BHCHOBKH

3 oAy Ha IpOBEICHE A0 CIiIKEHHS, OOTPYHTOBaHO HEOOX1AHICTh BTiIEHHS KOH-
LEeNTyaJbHUX MiAX0AiB 0 (GOpMyBaHHS MIPABOBOTO PETYIIOBaHHS LH(POBOI TpaHC-
¢dopmanii y cdepi myOmidHUX CepBiCiB. AKTyaJlbHUMU € pO3pOOKa Ta yXBaJlCHHS
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HalloHaJIBHOI cTparerii nudposizanii myoniynoi agMmiHicTpalii, sika 6 BpaxoByBaja
CY4acHHH cTaH PO3BUTKY LUU(POBUX TEXHOJIOTIH, BIAMOBiAada MPUHLIMIIAM Ta TEH-
JeHuisM, chopmoBanuM Ha piBHi €C. 30Kpema, Taka CTpaTerist Ma€ MiCTUTH:

1) mpaBoBi MOJOXKEHHS 1100 3a0€3MeYeHHs MPO30POCTi, BITKPUTOCTI Ta 1HKIIIO-
3MBHOCTI POLECIB AisTbHOCTI MyOmiuHoi anminicTpaii, GopMyBaHHS HUMH Ta pea-
ni3anii myOaiuHOI NOMITHKY, HaAaHHS Ty OIiYHUX TOCIYT TOLIO;

2) OHOBJIEHHS MPaBUJI PO MiA3BITHICTH Ta MPO30PiCTh MyOMiYHOT aAMiHICTpaLil
3 ypaxyBaHHSM PiBHS PO3BHTKY HU(PPOBHUX TEXHOJIOTIH Ta TEXHOJOTTYHUX ITiIXOAIB;

3) mpaBoBe 3a0e3MEeUCHHS TOOJIaHHS Cy4aCHUX «IU(PPOBHUX PO3KOIIBY Ta KIIU]-
POBOi HEPIBHOCTI» B CYCITIIBCTBI.

4) npuHUUIH QOPMYBAaHHS CUCTEMH €NEKTPOHHUX MyOJiYHUX MOCIYT, 30KpeMa
BIIKPUTICTH Ta MPO30PIiCTh, TEXHOJIOTTYHA HEUTPAIBHICTD 1 HEPEHOCUMICTh JaHUX;
Opi€eHTAllisl HA KOPUCTYBaya, IHKIIO3UBHICTD Ta JOCTYIHICTD, Oe3MeKa Ta KoH]ineH-
LifHICTh, aMiIHICTPAaTHBHE CIIPOLICHHS, 30epekeHHs iHpopMallii, ouiHka eQeKTuB-
HOCTI;

5) perymoBaHHs IMPaBWJI 3allydeHHS Ta y4acTi 3alliKaBIEHUX CTOpiH myOmid-
HOTO, TPUBATHOTO Ta TPOMASHCHKOIO CYCHIIBCTBa OO (POpMYBaHHS IMONITHKH
Ta PO3POOKHU ENEKTPOHHUX MyONiYHUX MOCIYT, 30KpeMa, (OPMYIIOBaHHS IPO30PHX
3pO3yMIJIMX MPaBWII 3ally4eHHS! HEYPSAIOBUX OpraHizalii, Oi3Hecy 4u TpoMajisiH 10
¢dopmyBaHHS LUPPOBOI YPAAOBOI €KOCHUCTEMHU 3 METOIO HAaJaHHS TA BUKOPUCTAHHS
IUpPOBHUX MyONIYHUX TOCTYT.

TakuM yMHOM, B yMOBax I00anbHOT HM(POBi3alii, sika 3HAYHOIO MipOIO CIIPO-
BOKOBaHAa MaHJIEMi€l0, MyOIiuHi CepBiCH MarOTh TpaHC(HOPMYBATHCA HE TUIBKU 3a
¢dopmoto, a ii 3a 3MicTOM. B 0cHOBY ()OpMyBaHHS CUCTEMH €JIEKTPOHHUX ITyOIiYHNX
nocayr mMae OyTH MOKJIAAEHO MPHUHIUIN MPO30POCTi Ta BIAKPUTOCTI, MOKIUBICTD
MOBTOPHOTO BUKOPUCTAaHHS iHpoOpMalii Ta AaHUX, TEXHOJOTIYHY HEUTPabHICTh,
Opi€eHTAllif0 Ha KOPUCTYBa4a, IHKJIIO3UBHICTh Ta JOCTYIHICTh, O€3MeKy Ta KoH]ineH-
uifiHicts. OOHUM 13 HaWBaKJIMBILIMX aCMEKTiB y HanpsAMi Hudposizauii myOniqyHux
MOCIYT Ma€ CTaTH aJMiHICTPaTHUBHE CIIPOIICHHS.

SIK HacNiAOK, eNEeKTPOHHI MyOIiYHI HOCIYyTH — L€ He PO TEXHOJIOT1, a, HABIaKH,
Ipo 3MiHYy MiAXONiB Ta METOHIB pOoOOTH, 3MiHY HapalurMu B3aeMoAii myOmiuHoi
aJMiHiCcTpalii i3 CyCIUTLCTBOM Ta JIOAUHOK, OCTATOYHE YTBEPIKCHHS KOHIICTIIIil
«JTIOOMHOLIEHTPU3MY» B IiSUIBHOCTI MyONiYHO1 BIaaM.
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The article discusses the problems of digital transformation of public services. The article
examines the European principles of digitalization in the public sector. The principles are
analyzed: openness, transparency, technological neturality and data portability, user-centricity,
inclusion and accessibility, security and privacy, administrative simplification, preservation of
information, assessment of effectiveness and efficiency.

Methods. Method of analysis and synthesis, generalization and explanation for a deeper
understanding of the digital transformation of public services and their features. Special research
methods were also used, in particular, formal-logical research of legal support of digital public
services and comparative-legal.

Results. The necessity of formation of legal regulation of digital transformation in the sphere
of public services is substantiated. The development and adoption of a national strategy for
digitalization of public administration is urgent. This strategy should take into account the current
state of development of digital technologies, comply with the principles and trends that have
developed at the EU level.

Conclusions. Electronic public services are a change in approaches and methods of work, a
change in the paradigm of interaction between public administration and society. and man, the
final approval of the concept of “human-centeredness” in the activities of public authority.

Key words: E-government, Digital Government, digital public services, digital transformation.

40 AnmiHicTparuBHe mpaso i nmporec. Ne 1 (32). 2021.



OCOBJIMBE AIMIHICTPATUBHE ITPABO

UDC 341.1/§

10.17721/2227-796X.2021.1.04

MODERN SPACE POLICY OF UKRAINE AND THE REALITY
OF JOINING THE EUROPEAN SPACE AGENCY

Today, the question of the probability of Ukraine’s accession to the European Space Agency
is becoming quite popular. However, can we observe a real basis for this? Or will it remain at
the level of planning and discussion without further implementation? The State Space Agency
of Ukraine, and the European Space Agency, are currently working on a roadmap to address
this issue. Thus, in two or three years we will have a concrete procedure, and according to the
current head of the State Space Agency of Ukraine, we will have the opportunity to join the
European Space Agency. But, on the other hand, many reasons contradict the reality of such
plans, namely: non-compliance of the State Space Agency of Ukraine with many criteria,
inadequate level of legal regulation in space, imperfect and not updated under modern forms
of government in space, etc.

An action plan for Ukraines integration into the European Space Agency of Ukraine,
aimed at implementing all components of European Space Agency membership, namely the
following tasks: ensuring the negotiation process with European Space Agency to expand
cooperation at this stage; building the image of Ukraine as an active partner of European
Space Agency, the EU, and the Member States and associated with European Space Agency
in the implementation of projects in the field of space activities,; approximation of Ukrainian
and EU legislation in the area of space activities and project implementation procedures,
preparation for the conclusion of the Agreement of the state cooperating with European
Space Agency, preparation for Ukraine'’s membership in European Space Agency. Among
the key priorities of long-term cooperation with European partners, experts highlight the
cooperation in the field of Global Navigation Satellite System (GNSS) in the framework of
the pan-European global navigation satellite system EGNOS/Galileo, in the field of global
monitoring for security and environment, and in particular in within the GMES project, as
well as in the field of remote sensing of the Earth (remote sensing).

This paper will explore how real this is and how ready Ukraine is to join the European
Space Agency. After all, Ukraine's accession to European Space Agency will give impetus
to the development of space science and technology in Ukraine, allow it to join leading
European space missions, enable Ukrainian companies to participate in European Space
Agency programs and projects, and Ukraine — to use the final products of these programs
and projects.

Key words: space activities, public administration, national security, European Space
Agency, State Space Agency of Ukraine.
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1. Introduction

The current rapid development of the space industry in
the world leads to the increasing use of space technology
in almost all spheres of economic and social activity
of mankind. In the public policy of developed countries,
research and development aimed at using space to solve
socio-economic and security problems have long been
a priority. Analyzing the basic problems of the functioning
of the domestic space industry, V. Horbulin warns in his
work “Space Strategy and Prospects for the Development
of the Country” that further delays in developing a well-
thought-out state-space strategy may not only lead to
the loss of Ukraine’s status as a space state but also
threaten the prospects for further development. The rapid
development of technology and the rapidity of processes
taking place in space markets require decisive and consistent
steps based on real opportunities and an understanding
of one’s own priorities. The construction of such steps is
associated with difficulties of a fundamental nature due
to the lack of a clear industrial and innovation policy
by the state. However, delays in implementing change
pose a real threat to the rapid collapse of space activities
and cause new and unexpected problems in the political,
social, and security spheres (I'op0Oynin, 2020).

Unfortunately, today, Ukraine’s space policy is at a low
level of development, and systematic and coordinated
measures are needed to overcome these problems.

It is important to understand the need for and importance
of implementing systemic measures and an updated model
of domestic space activities that would meet today’s
challenges. Our vision of the problem is to substantiate
the main approaches to the development of state policy in
the field of space activities and to borrow from the successful
European experience. What is important today is not only
setting specific and clear goals and priorities, outlining
key competencies of space activities in Ukraine, but
also the implementation of the action plan. Successful
implementation of any measure requires updating
administrative, legislative, and regulatory documents in
the field of space activities. Insufficient efficiency of the state
space management system in Ukraine and imperfection
of the current legal framework are the main reasons for

42

AnminictparuBHe 1paso i nporec. Ne 1 (32). 2021.



OCOBJMBE AIJMIHICTPATUBHE ITPABO

the lack of involvement of the private sector and international investors in participating
in global space activities and the production of rocket and space technology for
the world market. Failure to implement strategic projects launched in previous
years and the lack of new projects leads to an aging production and research base
of space activities. The solution to these problems requires the application of a set
of measures, including the introduction of a new management mechanism, strategic
planning, and consistent scientific and technical policy based on a modern software
approach. It is for this purpose that the National Targeted Scientific and Technical
Space Program of Ukraine for 2021-2025 (hereinafter — the Program) was created'.

According to the program, there are currently three possible options in Ukraine to
ensure the realization of the state’s interests in the field of space activities. In the first
case, while maintaining the existing approaches to the state management of space
activities, the rapid collapse of space activities and the lack of a national system
of remote sensing of the Earth are likely. If the state performs a purely regulatory
function, and space activities are carried out on a commercial basis only concerning
attractive space technologies for the world market, it will lead to the loss of some
technologies in the technological chain of space rocket technology. The third, most
optimal option is the development of own competencies in strategically important
areas, attracting private companies and international investment together with
financial support from the state, which will lead to the development of innovative
technologies and economic efficiency in space (KaGinetr Minictpis Ykpainu, 2021b).

To implement the most optimal option to ensure the realization of the interests
of the state in the field of space activities, the Program identifies the following areas
of development: conducting space activities in the interests of national security
and defense; creation of space observation systems of the Earth and their components;
introduction of space technologies into the market of services; creation of rocket
and space technology; basic and applied research in the field of space activities;
legal, scientific-methodical, and informational support of the program activities
(MiHicTepcTBO 3 MUTAaHb CTPATETIYHUX raly3el IPOMHUCIOBOCTI YKpainu, 2021).

Therefore, it is important to analyze the provisions of the regulatory framework
in the field of space activities within the National Security Strategy of Ukraine
and the National Targeted Scientific and Technical Space Program of Ukraine for
2021-2025, to further improve domestic space activities and deepen Ukraine’s
integration into the EU economy.

2. Materials and methods
The study analyzed the provisions of the National Security Strategy of Ukraine
approved by the Decree of the President of Ukraine on September 14, 2020,

'On September 29, the Cabinet of Ministers of Ukraine supported the draft Law of Ukraine
“On Approval of the National Targeted Scientific and Technical Space Program of Ukraine for
2021-2025”, which was prepared by the Ministry of Strategy together with the State Space Agency
of Ukraine (SCAU) in cooperation with all stakeholders (Cabinet of Ministers of Ukraine, 2021).
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No 392/2020; the analysis of the national target scientific and technical space
program of Ukraine for 2021-2025 was carried out. In the process of writing
the work, the author researched the scientific works of such scientists as V. Horbulin,
A. Zayets, L. Soroka, V. Oleshchenko, I. Andrushko, A. Gurova, S. Negoda, O. Begly,
O. Stelmakh. The following were used in the work: general scientific and special legal
methods of scientific knowledge. Among the general scientific methods used are
the methods of analysis and synthesis, deduction, induction, prediction, modeling,
and analogy. Special methods of study and cognition were used: comparative law,
historical law, technical and structural-functional methods. Forecasting was used to
formulate proposals for solving the problems of current legislation. The comparative
legal approach was used to study the European experience in the field of space
activities and the possibility of implementing certain provisions in domestic practice.

3. Results and discussions

The development of a strategy for future space activities involves, first of all,
an unbiased assessment of the current state of the industry and the identification
ofthe most acute problems that have arisen over the past 20 years for various objective
and subjective reasons. Significant achievements during the country’s independence
include the implementation of commercial projects “Sea Launch”, “Land Launch”,
and “Dnieper”, as well as the successful participation of Ukrainian companies in
the European project “Vega”, the American project “Antares”, and the creation
of spacecraft “Egypt Sat”, as well as the spacecraft series “SICH”. The measures
planned in the space programs were aimed at reducing the number of Ukrainian-
Russian projects, intensifying international cooperation, and a gradual transition to
the realization of their own interests. The latter goal has not been achieved, although
the corresponding task was provided for in the policy documents of recent years.
The main reasons for this were inadequate funding for space programs (only 30%
of what was planned), a lack of government procurement, and project disruptions.
It should be noted that the main goals of space activities announced in recent years
have not been achieved. In particular, the space industry has not become a driving
force for high-tech economic development and the introduction of space technologies
and the information obtained through them in the fields of public administration,
national security and defense, resource control systems, and more. The main program
goals, such as the creation of a national system of remote sensing of the Earth
(remote sensing) and participation in international programs for the implementation
of important scientific projects, have also not been met (I'opOynin, 2020).

The Ukraine’s “On State Regulation in the Sphere of Satellite Navigation”
and the “On State Regulation in the Sphere of Remote Sensing of the Earth” are
systemically important today. Prospects for the development of national activities in
the field of remote sensing and satellite navigation determine the introduction into
national space law of new concepts and terms: aerospace object remote sensing,
remote sensing, remote sensing activities, operator of aerospace remote sensing,
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space systems for remote sensing of the Earth, the user of data for remote sensing
of the Earth, the national market of space information technologies, satellite
navigation, satellite communication, global navigation satellite systems, national
satellite communication (ILlemmryuenko, Cemensika, 2019).

Analyzing the provisions of the draft law “On state regulation in the field
of satellite navigation”, we see some gaps, namely: inconsistency of the title
of the project with its content, as the draft regulates the basics of satellite navigation,
and the title on state regulation in this area. Another disadvantage is the lack
of a definition of the meaning of the term ‘“satellite navigation”. There is only
a definition of auxiliary concepts for this term (“satellite navigation aids”, “satellite
navigation objects”, “satellite navigation subjects”, etc.), which complicates
understanding projects. In addition, the draft does not correlate its provisions
with the provisions of the Law of Ukraine “On Space Activities”, as according
to paragraph 4 of Part 1 of Art. 1, “global navigation satellite systems” means
“space radio navigation systems”, and according to paragraph 1 of Part 1 of Art. 1,
“functional addition”, “satellite or terrestrial information and telecommunications
system”, which indicates the presence of satellite navigation in the space element.
According to Art. 1 of the Law of Ukraine “On Space Activities”, “objects of space
activities (space technology)” are tangible objects of artificial origin, designed,
manufactured, and operated both in outer space (space segment, space infrastructure)
and on the Earth’s surface (terrestrial infrastructure) to explore and use outer space.
In addition, inaccuracies were found in Art. 2 of the draft, as the article states that
relations in the field of satellite navigation are regulated by the Law of Ukraine
“On Ratification of the Agreement on Cooperation in Civil Global Navigation Satellite
System (GNSS) between Ukraine and the European Union, its Member States”
(E€spomneiicbke CriBroBapucTBO, 2005), which focuses mainly on the European GNSS
GALILEO, but on the territory of Ukraine are functionally available other GNSS,
which were not specified in the project (Conclusion of the Main Scientific and Expert
Department on the draft Law of Ukraine “On state regulation in the field of satellite
navigation” (Kabinet MinictpiB Ykpainu, 2019)). In this case, when drafting the bill,
it is necessary to use a comprehensive modern legal update of the space industry,
taking into account the peculiarities of space activities and international and national
space law. Inaccuracies are not acceptable in this case. It should be noted that
the global navigation satellite systems, namely the creation of the European global
satellite navigation system “Galileo” and the provision of navigation services, have
been identified as priority cooperation programs in the European Union’s Horizon
2020 program (IIpockypa, 2017). The main purpose of this program is to create
satellite systems and related terrestrial infrastructure in Europe to monitor the Earth’s
surface and provide geographic information services that provide access to accurate
data and information in the fields of the environment and security for citizens
of Europe and other countries; applied space technologies, in particular launch
technologies and rocket engine technologies (YTro-Macnsiauk, 2018).
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Today, the issue of conducting activities in the field of remote sensing
of the Earth remains unresolved at the legislative level. In particular, the regulation
of the introduction and integrated use of remote sensing of the Earth to perform
state tasks in monitoring emergencies, agro-industrial complexes, subsoil use, eco-
monitoring, land and forest management, national security and defense; ensuring
interdepartmental coordination and cooperation on the exchange and multi-purpose
use of remote sensing data purchased at the expense of the budget; the creation
and functioning of a single state system of archiving and access to remote sensing
data of the Earth, as well as a system of control over their distribution (Order
of the Cabinet of Ministers of Ukraine “On approval of the Concept of the draft Law
of Ukraine “On state regulation in the field of remote sensing of the Earth” (KaGinet
MinictpiB Ykpainu, 2013)). The concept of this bill was approved in 2013, and in
2018 the bill was approved by the State Regulatory Service of Ukraine (Decision
of the State Regulatory Service of Ukraine “On approval of the draft regulatory act”
from June 4, 2018 Ne 243 ([ep>kaBHa perynsTopHa ciayx0a Yipainu, 2019)). Today,
following paragraph 131 of the Government’s Priority Action Plan for 2021, approved
by the order of the Cabinet of Ministers of Ukraine on March 24, 2021 Ne 276-p,
the development and submission to the Cabinet of Ministers of Ukraine of the bill on
state regulation in the field of remote sensing of the Earth remains on the list of tasks
(Kabiner MinictpiB Ykpainu, 2021a). Adoption of the Law of Ukraine “On State
Regulation in the Field of Remote Sensing of the Earth” can ensure the effective use
of remote sensing data in the interests of the state. The use of information obtained
from the spacecraft allows research to improve methods for forecasting wheat yields,
precipitation monitoring, assessing the impact of geodynamic factors on the ecological
condition of urban areas, oil and gas exploration on land, and comprehensive
monitoring of Black and Azov waters. parameters of the optical technical means
of remote sensing in flight. That is, information obtained from satellite systems,
in particular by remote sensing of the earth, is extremely relevant and progressive
(ITpockypa, 2017). For example, scientists have already developed a procedure for
identifying fluctuations in the spatiotemporal distribution of neutral and charged
particles by probe measurements with scientific equipment BMI on the spacecraft
“Sich-2”. The localization of volcanic eruptions and epicenters of earthquakes that
originate and occur on the satellite route of the spacecraft, as well as the localization
of the southern and northern auroral peaks in the Earth’s ionosphere (LLlysanos
u 1p., 2013).

According to the Government’s Priority Action Plan for 2021, approved by
the Cabinet of Ministers of Ukraine on March 24, 2021 (Ne 276-p), paragraph 133
states the need to develop and submit to the Cabinet of Ministers of Ukraine a bill on
the transformation of state unitary enterprises in the space industry into joint-stock
companies. Such corporatization, as the procedure of transforming state unitary
enterprises into joint-stock companies, is not a means of privatization. Corporatization
contributes to a change in the organizational and legal forms of the business entity,
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but it has no effect on the form of ownership. As a result of corporatization, the state-
owned property is transferred to the established company. At the same time, the state
has corporate rights to this company, as well as the ability to manage and receive
dividends from it. The purpose of corporatization is the reorganization of the state
enterprise, aimed at improving the efficiency of its activities as a result of improving
the management system (bonnmapenko Ta iH., 2020). The implementation of such
rafters makes sense, because, in the context of European integration, the joint-stock
form of entrepreneurship is a powerful means of building an economic system
based on non-state forms of social responsibility. At the same time, the widespread
development of joint-stock forms contributes to the assertion of the fair nature
of the appropriation of means and results of production; namely, the alienation
of the property of direct employees of enterprises is overcome (CemeHrOK, XapyH,
2019). In the case of the transformation of state unitary enterprises in the space
industry into joint-stock companies, we will receive an update on the economic
system, the creation of an innovative environment, the destruction of non-working
structures, and pave the way for important transformations.

The development of an action plan for Ukraine’s integration into the European
Space Agency, the ultimate goal of which is to determine Ukraine’s full
membership in it, is specified in the Government’s Priority Action Plan for
2021 in paragraph 135 The Ministry of Strategy and Industry is responsible for
the implementation and implementation of this step, and the plan for December
2021 should be adopted by the Cabinet of Ministers of Ukraine. According to
the plan, the expected results state: “use of the EU’s” space “potential in the interests
of Ukraine’s economy and security; access to the tender system of the European Space
Agency and full participation in the implementation of large-scale European space
projects and research programs; access to advanced European space technologies
to further improve domestic rocket and space technology; deepening the process
of Ukraine’s integration into the EU economy and promoting Ukraine’s political
integration into the EU” (Ka6inet MinictpiB Ykpainu, 2021a).

However, has Ukraine reached the level of becoming a full member
of the European Space Agency today? In our opinion, today there is a movement
towards the implementation of the space program in Ukraine, but many planned
tasks have not been solved, and many inaccuracies and inconsistencies remain,
such as the first Ukrainian geostationary telecommunications satellite “Lybid” or
the long process of adopting the law state regulation in the field of remote sensing
of the Earth. Thus, from year to year in the field of space activities, we see the results
of planning work and a fairly low level of efficiency in the implementation. For
example, in accordance with the Government’s Priority Action Plan for 2021,
approved by the order of the Cabinet of Ministers of Ukraine dated March 24,
2021 Ne 276-p Ne 134, states: “Elaboration of further implementation of the project
to create the National Satellite Communication System “Lybid”, in the column
“Expected Results”, states: “submitted to the Cabinet of Ministers of Ukraine
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relevant proposals”; and the deadline of November 2021, i. e., in November 2021,
only certain proposals on the possibility or impossibility of deciding on the procedure
for further implementation of the National Satellite Communication System
“Lybid”. It will be recalled that in 2007, the Cabinet of Ministers of Ukraine adopted
Resolution Ne 696 “On Measures to Establish a National Satellite Communication
System” (Kabinet MinictpiB Ykpainu, 2007) (hereinafter — NSSS), which provided
for the creation of the first Ukrainian geostationary telecommunications satellite
“Lybid”. Now we are watching the creation of the space system “Sich-2-307,
so according to the plan, in September 2021 was to adopt an act of the Cabinet
of Ministers of Ukraine, and in December 2021, to submit to the Cabinet of Ministers
of Ukraine a report on spacecraft launch. Responsible for this matter are the State Tax
Administration, the Ministry of Finance, and the Ministry of Strategy and Industry.
Inaccuracy in planning and low efficiency of work are two of the points that need
to be improved if Ukraine continues to move towards European Space Agency. The
planned activities on the development of space activities do not contain provisions
on the development of a bill on the regulation of the extraction and use of space
resources, the appropriation of space resources, and the protection of human rights to
information in the field of space activities. For example, Luxembourg in 2017 passed
a law defining the licensing of resources extracted in space, becoming the first
European country to introduce a licensing procedure for space resources (Luxembourg
Space Agency, 2019). In 2018, the Luxembourg Space Agency published a study
on the possibilities of using space resources. In 2019, the European Space Agency
published its Space Resources Strategy. In November 2020, the country’s space
agency, in partnership with European Space Agency, opened the European Space
Resources Innovation Center (ESRIC)?. It is, therefore, necessary to establish new
clarifications on the extraction and use of space resources. Such concepts should
ensure, support, and coordinate space activities at the appropriate level.

In his study “Space Strategy and Prospects for Country Development”,
V. Horbulin notes the following steps: establishing an effective vertical manage-
ment of space activities, particularly through the establishment of the Space Council
under the President of Ukraine; and establishing at the highest level a system
of coordination of all participants in space activities. Organization of work to ensure
the result: the transition to the implementation of practical projects; determination
of the range of competencies of space activity of Ukraine, which meets the require-
ments of demand and competitiveness; implementation of measures envisaged by
space programs based on system projects; separation of functions of customers,
performers, and users of products and services of space activities; harmonization
strategic, tactical, and network planning; introduction of measures for systematic
analysis of space activities. Establishment and growth of the internal market for
space technologies and information; incorporation of services, information, and

2See: https://www.esric.lu/about-us.
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technologies into state and branch programs; training of qualified users; promotion
of advanced space technologies in the civil sector and civilian technologies in
the space industry. Coherence of the program and strategic documents with
the European space strategy (as well as technical regulation of space activities);
complementarity of national projects with European initiatives. Reforming the space
industry: establishing innovative links in product development and production
through the integration of scientific and industrial potential; ensuring equal
conditions for private and public enterprises; and public investment in infrastructure
and training. Promotion of scientific research and innovative developments in
promising areas of space activity; advancement of space education; and dissemination
of space knowledge. State support for scientific and technological projects aimed
at infrastructure development and modernization as a factor in attracting foreign
investment. Comprehensive update of space legislation of Ukraine: formation
of a system of laws and bylaws on new market-oriented principles, which should be
reflected in the content of framework laws (Law of Ukraine “On Space Activities”)
and acts of by-laws; the new edition must meet the modern conditions of organization
and implementation of space activities, based on permanent government procurement
and commercialization of activities (I'opOymin, 2020).

4. Conclusions

The paper presents a theoretical generalization of some legal and organizational
principles of state regulation in the field of space activities within the National
Security Strategy of Ukraine, the National Targeted Scientific and Technical Space
Program of Ukraine for 2021-2025, and the Government’s Priority Action Plan for
2021. Their shortcomings are identified and solutions are provided.
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CYYACHA KOCMIYHA MOJITUKA YKPATHU TA PEAJIBHICTH
BCTYIY 0 €EBPONENCBKOIO KOCMIYHOI'O ATEHTCTBA

IHeca KocTeHko,

cTaplLua HaykoBa criBpobiTHULS

HaykoBo-[0CcnigHOro iIHCTUTYTY AepXaBHOro 6yaiBHULTBA
Ta MiCLIeBOIro camMoBpsiAyBaHHs

HavioHanbHOI akaaemii npaBoBux Hayk Ykpainu,
KaHAuAAaT IoPUANYHUX HAYK

orcid.org/0000-0002-8784-5422
i.v.kostenko®@karazin.ua

Cb0200HI NONYIAPHUM CMAE NUMAHHA NPO UMOSIpHicmb écmyny Ykpainu 0o €8poneiicbko2o
Kocmiunoeo azenmemsa. OOHAK 4y MAEMO MU peanbHe NiOTPYHms 0151 6MINEHHS MaAK020 HaAMIpY?
Ab6o onc ye 3anumuumscs Ha pieHi NIAGHY8aHHA Ul 002060perHs Oe3 nodanvuioi peanizayii? Jlepowcasne
Kocmiune azenmcemeo Ykpainu ma €8poneiicbke KOCMIUHe A2EHMCME0 3apa3 npayioioms HA0
00POIHCHBOIO Kapmoio 0N po3s 'sa3anus yiei npoonemu. Takum yunom, yepesz 08a-mpu poKu 8 HAcC
b6y0e KOHKpemua npoyedypa ma mMu Mamumemo MOXNCIugicmes npueoHamucs 0o €eponeticoko2o
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KOCMIUHO020 azeHmcemea. 3 iHuio2o OoKY, cb0200HI € be3niu (akmis, sKi cynepeuams peanizayii
6cmyny, 30Kpema. HegiOnogionicmu Jlepicasno2o KOCMIuHO20 azeHmcemea Ykpainu Oazamvom
KpUmepiam, HeHANeHCHUL PIGeHb Npao6020 pPe2YNio8aHus y cepi KocMiunoi OisnbHOCMI, He
600CKOHANIEHA M He OHOBIeHA BIONOGIOHO 00 BUMO2 CYyHACHOCH hopmMa nPasoeo2o peynioeanHs
y chepi KOCMIUHOT JisinbHOCME MOWO.

Inan 0iii wooo inmezspayii Yxpainu 0o €8ponelicbko20 KOCMIYHO20 a2eHMCmM8a CNpAMOBaAHULL
Ha peanizayilo 8Cix KOMNOHeHmig uieHcmea 8 €8poneticbKomy KOCMIYHOMY A2eHMCMEI, 30Kpema:
3abe3neuents nepe2ogopHO20 NPoYecy 3 HUM Wo0O0 POWUPEHHS CRIBNPayi HA CYYACHOMY emani;
@opmysanns imiodncy Yrpainu ax akmugnozo napmuepa €8poneiicbko2o KOCMIYHO20 a2eHmcmad,
Esponeticbkozo Cow3y ma Oepixicas-uneHis, nos’sa3ano20 3 €6PONeUcbKUM KOCMIYHUM
a2eHmMcmeom y peanizayii npoekmis y chpepi KoCMiuHOI JisibHOCHI; HAOTIUICEHHS 3AKOHO00ABCEA
Yxpainu 0o 3axonodasecmea €eponeiicoxkoeo Coio3y y cihepi kocmiunoi disnbHocmi ma npoyedyp
peanizayii npoekmis, nio2omosxKy 00 uieHcmeéa Yipainu 6 €8ponelcbkomy KOCMIUHOMY
azenmemei ma nionucants Yeoou npo cnignpayio [epoicagno2o kocmiunozo acenmemea Ykpainu
3 €8poneicbKuUM KOCMIYHUM A2eHMCIMBOM.

Cepeo knouogux npiopumemie 00820CMPOKOBOI chienpayi 3 €6PONEUCLKUMU NaApMHEpamu
excnepmu 8UOLIAOMb chienpayio y cepi 2n100anbHol HasieayiiHol cynymHukogoi cucmemu
(GNSS) y medxcax 3a2anbHOE8PONEUCHKOI 2100aNbHOI HAGI2AYITIHOT CYNYMHUKOBOT cucmemu
EGNOS/Galileo, y cghepi enobanvnoeo MOHIMOpuHey 3 Memorw 0e3neKu HABKOTUULHbO2O
cepedosuwya (30kpema, y mexcax npoekmy GMES), a makoosc y cgpepi oucmanyitinozo 30H0yeanHs
3emni (Oucmanyitinoeo 30HOY6aHHs).

Y emammi 6yde docnioxcysamucs, nackineku Yxpaina 2comoea npuednamucs 00 €8poneicbkozo
KOCMIUHO20 A2CHMCMEA 6 MENCAX CYYACHUX BUMO2 MdA HACKINbKU ye peanvHo. Addce ecmyn
Ykpainu 0o €sponeticbkoco KoCMIiYHO20 azeHmcmea 0acms NOWMOBX PO3GUMKY KOCMIYHOIL
HayKku 1 mexuiKu 6 Yxpaini, cnpusmume it NPUEOHAHHIO 00 NPOGIOHUX EEPONECLKUX KOCMIYHUX
Micil, 0acmb MONCIUBICMb YKPAITHCOKUM KOMAAHIAM Opamu y4acmov y npocpamax i npoexmax
€8poneiicbko20 KOCMIUH020 a2eHMCmMed, a YKpaini — 6UKOpUCMOo8y8amu KiHyegy npooyKyilo yux
npozpam i npo€EKmis.

KuaouoBi cjioBa: KocMiyHa [isUIBHICTB, Jep)KaBHE YIIPABJIiHHS, HallioHalbHAa Oe3meka,
€Bporieiicbke KOCMIUHE areHTCTBO, JlepkaBHe KOCMiYHE areHTCTBO YKpaiHU.
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VIIK 347.73

10.17721/2227-796X.2021.1.05

KOH®NIKTONOrA NOAATKOBUX NMPABOBIAHOCWUH:
TEOPETUKO-METOQONOMIYHWUA ACNEKT

Mema. Memoto cmammi € 6CmaHO6IeH s 3MICIY MA 3HAYEHHS! KOHQIKMIG, W0 BUHUKAIOMD
i npunuHamMsbCa y cghepi nO0amKosux nPagoGiOHOCUH.

Memoou. Esomoyisi Haykoux KoOHYenyiti KOHGQIIKNMY 3a8054ye came MInCOUCYUNTIHAPHOMY
nioxody. AKyeHMOBAHO HA HEeMONCIUBOCMI BIOOKPEMAEHHS (DiloCOPCLKUX, COYIATbHUX,
NCUXONIHEBICMUYHUX | NPABOGUX ACheKmig KoHGikmy. Komniekchuil i cucmemHuil ananiz
Kame2opii «KOHQIIKM» 30IUCHEHO 3 GUKOPUCTNAHHAM IHMESPaAmMuUeHO20 Ni0xXo0).
Pesynomamu. Cyuacni  nioxoou 00 KoH@ikmy sK 00°'€kma HAYKOBO20 — AHANIZY
oughepenyitiosano Ha 08i OCHOBHI epynu. 1) KOH@IKM po32n10acmvcs y 8)3bK02ANY3e60MY
3HauenHi; 2) KOHGIIKM ueuaemvbcsi 3 MidchpeoMemuux nozuyii. 3’acoeano 1opuduuny
npupooy ma ampubymueri 61acmueocmi NoO0AmKo6020 KOH@IIKmMY 3 no3uyit meopii
nodamkogoco npasa. Buokpemneno n’ame epyn paxmopie, skumu niomeeporicyemuvcs
daxkmuuHa HasA8HICMb KOHQIIKMHUX NOOAMKOBUX NPABOGIOHOCUH.

Oxpemy yeacy npudineno Xxapakmepucmuyi no0amKo6020 cnopy (K O0OHitl 3i cmaoiil
PO36UMKY HOOAMKOB020 KOH@PIIKMY) [ cnocobie 3axucmy npag NiAmHUKi6 HOOAmKie.
3okpema, 6ucsimieno NUMAHHA CAMO3GXUCMY NPA8 NAAMHUKIE NOOAMKI6 AK 2apaumii
peanizayii cyd’ eEKmuHUX Npaeg i 3aKOHHUX IHMepecia y NOOAMKOBUX NPABOGIOHOCUHAX MA SIK
niocmasu 3ano6i2ants NOOAMKOBUM KOHPIIKMAM i ROOAMKOSUM CHOPAM.

Bucnosxku. Jlosedeno, wo 68 0cHO8i 6y0b-5K020 KOHQAIKMY Jlexcumb npomupiuys, sike gidicpae
CUCMEMOMBOPYY POJlb SIK OJ1s OKPeMUX 8UOI8 KOHGIIKNY, MaK [ OJist Pi3HUX PIGHIE IX BUGUECHHSL
Haykow. Boonouac naasuicme npomupiuus popmye auuie nepedymosu MONCIUBOT NOBEOTHKU,
MO0 SIK MIHCOCODUCMICHT 83AEMUHU — COYIATLHA Kame20pisi — 8I0ieparomy SUPIUALbHY POilb
nio yac aubopy iHoueioom neeroi cmpamezii' 6 KOMYHIKAMUBHIL 63AEMOOI.

Ob61rpynmosano, uwjo noOOAmMKo8UL CHIp € MEXAHIZMOM capanmii peanizayii cyd 'ekmusHux npag
3ayikasnenux ocib6 ma 6anauncy nyoniyHux i npueamHux iHmepecie y cgpepi onooamxysamts
3 oensdy ma maxi ¢akmopu: 1) cnpsmoeanicms Ha 3axucm i 6IOHOGIEHHS NOPYULEHO20
(ocnopioganozo) npaea, a mMakodic 3ano0ICAHHA 1020 NOPYWEHHAM Y NOOANbUOMY;
2) cnpaMo8amicms Ha po38 S3aHHL NOOAMKOB020 KOHQIIKMY, KU SUHUK i3 NPUBOJY
peanizayii npae i uKOHanHs 0008’ A3Ki6; 3) cnpsamosanicms Ha 3a0e3nedeHHs: CMabibHOCmi
VMO8 peanizayii npasosoi HOpMU Ma ONMUMI3AYIl0 NPAB08O20 pe2ynoeants; 4) pozensd
CNOpy YNOGHOBAJICEHUM OP2AHOM OEpIHCABHOI 61a0u 3abe3neuyc cmaodilbHicCmb Npasosoi
cucmemu Cycninbemea.

Busnaueno, wo nodamkosum cnopom € nooamkosuil KOH@AIKm cyO’ekmie nooamrkogux
NPABOBIOHOCUH, SAKUL NEPeOanUll Ha POo32is0 YNOBHOBANCEHO20 TOPUCOUKYILHO20 OP2aHY,
3 NPUBOOY IXHIX 83AEMHUX NPAB Ma 0008 'S3Ki8, a MAKONC YMO8 IX peanizayii ma aKuil umazae
PO36’S13aHHs HA NIOCmMasi nPasosol OYiHKU GakmuyHux o6cmaun i nepesipKu 3aKOHHOCMI
0l 81a0H020 CYO €KMa w000 NIAMHUKA NOOAMKIE.

KirouoBi ciioBa: kOHQIIIKT, TPOTHPIYYS, TOAATKOBHI KOHQIIIKT, MOAATKOBUI CHip, myOivyHi
Ta NIPUBATHI IHTEPECH.
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1. Betyn

AKTyalbHICTh TEMU 3yMOBJICHA BUKOPUCTAHHSAM Yy TE€O-
pii IOAaTKOBOTO MPaBa K TPATUIIHHUX HAYKOBHX ITiIXO/TiB
JI0 BUBYCHHSI KOH(UTIKTHUX TOJAaTKOBUX BiTHOCHH (aJIMiHi-
CTPaTUBHHM 1 CyTOBUH MOPSAIOK OCKApKECHHS aKTiB MOJAT-
KOBHUX OpraHiB, KONi3ii HOpPM ITOJJaTKOBOTO 3aKOHOIABCTBa
3 IHIIUMH TaJTy3eBUMH HOPMaMH TOMIO), TaK 1 Mporpe-
CUBHUX TIPAaBOBUX TeOpiii Npo (HOpMyBaHHS ONTHMAIIb-
HOI MOeJi TMOJAaTKOBO-NIPaBOBUX I1HCTUTYTIB. Jlo Takmx
TEHJICHIIIN, 30KpeMa, MOXKHA 3apaxyBaTH TEOpPilo OanaHCy
nyOiYHUX 1 IPUBATHUX IHTEPECIB y MONATKOBOMY MpaBi,
MeJIialiro B MOaTKOBUX CIIOpax TOINO. BukopucTaHHS X
HAyKOBO-METOJI0OJIOT1YHUX MPUHOMIB [T PO3BUTKY KOHIIETI-
TyaJlbHUX OCHOB ITOJJaTKOBOTO paBa MOXE CTaTH OCHOBOIO
JUTS pO3B’sI3aHHS Ta 3arl00iraHHs TOAATKOBUM KOH(IIIKTaM
SIK HACJIIJTKaM B3a€MOJIii Cy0’€KTiB MOAATKOBUX MPaBOBi-
HOCHH (IJTATHUKIB TO/ATKIB 1 IOaTKOBUX OPTaHiB) B YMO-
BaX HEBU3HAYEHOCTI, MOB’S3aHOI 3 MOJITUYHUMH, €KOHO-
MIYHUMH T IPABOBUMH (HaKTOpPaMHU.

Hanexxna peaizariisi momaTkoBOro 3aKOHO/IAaBCTBA ILIaT-
HUKaMHU MTOJIATKIiB MPUBOAMTH JI0 HAJAXOMKEHHS MOJATKOBHIX
JIOXOJIiB 10 OFO/PKETHOT CHCTEMU JIEP:KaBH, 1[0 € TaPaHTIE0
MOBHOLIHHOTO (PiHAHCYBaHHS TAKHX COLIaJbHO 3HAUYIIUX
HanpsMiB ()iHAHCOBOI AISTIBHOCTI AEP)KaBH, SK OXOpPOHA
3JI0POB’ 4, colliaibHa cepa, IeHCiitHe 3a0e3neueHHs T,
HE CYINEpEeYWTh iXHIM BIIACHUM NPUBATHUM IHTEpecaM,
OCKIJIBKY IIJIATHUKYU TIO/IaTKIB € TPOMaJTHAMH, SKi CTIOKH-
BalOTh colianbHi Onara. [Ipore gepxaBa Mae BXXKHUBaTH BCiX
3aXO/iB AJII TOTO, 100 IMOJATKOBE 3aKOHOMABCTBO Ta HOTO
peastizaniisi BpaXxoByBaJld OCHOBHI 0a30Bi NMPUHLMIH OIO-
JATKyBaHHS, TaKi SK CIPaBEIIUBICTh, BUZHAUEHICTb, 3pyd-
HICTh, EKOHOMIS.

Takum 4umHOM, y pa3i JOTpUMaHHS B3aEMHUX IHTEpe-
CiB zmepkaBH Ta Cy0’€KTiB MiANPHUEMHHULBKOI IisTBHOCTI,
0 CTOSATH MO Pi3HI OOKM OFHOTO PO3MOIIIEHOTO MPO-
1IeCy, CTBOPIOEThCS KOMIUICKCHHH MeEXaHi3M peaizallii
¢ickanpHOI momituku. Lleil MexaHi3M Oae 3MOry BHSABHUTH
OB’ SI3aHICTh SAKICHMX 3MiH, II[0 MAlOTh MICIl¢ B IOJATKO-
BO-OIO/DKETHIN cHcTeMi, 3 eeKkToM iX BIUIMBY Ha PiBEHb
MiATPUEMHHULIBKOI aKTUBHOCTI B IEp>KaBi Ta CTYIiHb BIPO-
Ba/DKEHHS B CYCIIUTLHUN PO3BUTOK MPHHIUIIB COLiaTbHOT
PiBHOCTI Ta mapTHEPCTBA.
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BomHouac monarkoBi BimHOCHHM — Il c(epa MOTSHIIMHHUX 3iTKHEHb 1 CyIe-
pEeYHOCTEe, TOMY JOCHTH YacTO Ha NMPAaKTHULI BUHUKAE KOH(IIKT MK MyOniuHUM
iHTEpecoM JepKaBH Ta MPHUBATHUMH iHTEpecaMH IUIATHUKIB mofarkiB. PaxruyHa
HasBHICTH KOH(IIIKTHUX MOJATKOBUX MPABOBIAHOCHH MiATBEPIKY€ThCS, MO-TIEPILE,
YHCICHHUMH aAMIiHICTPATHBHUMH 1 CyJOBUMH MPOLIECAMH MK IUTaTHUKAMH T1OJaT-
KiB 1 MOJATKOBUMH OpPraHaMH, a TAKOXK 1HIIUMH YYaCHUKaMH IOJATKOBOTO MPOLECy
(HanpuKiIan, MOAATKOBUMH areHTaMH), MO-Ipyre, HEJOCKOHATICTIO MOJATKOBOTO
3aKOHOJABCTBA, NMPOTAJIMHU B SIKOMY HPHU3BOIATH 1O OOMEKEHHS YM HaBiThb MOpY-
LICHHS Y By3bKOMY CEHCI IIPaB IIaTHUKIB MOAATKIB, & B IIUPOKOMY — IIPaB i CBOOOA
JIOIWHHU Ta TPOMAASHUHA, NIO-TPETE, PI3HUM PiBHEM CYCHINBHOI MPaBOCBiIOMOCTI
1 MOJAaTKOBOI KYJIBTypH Cy0 €KTIB MOAATKOBUX BiTHOCHH, IIO-4YETBEPTE, HEY3TOIKe-
HICTIO KOHLEMLii MOJaTKOBOTO 3aKOHOAABCTBA 3 €KOHOMIYHO €()eKTUBHHMHU YyMO-
BaMH OIOAATKYBAaHHS; IO-TI’SITE, MiACTaBaMH BHPOOJEHHS MPHHOMIB 1 croCO0iB
MIPaBOBOTO Y3TOMKEHHSI NMPABOBIAHOCHH CIIPHOTO XapakTepy (K y TEOPEeTUYHUX
JOOCHIKEHHSIX, TaK 1 B MPOLEC] MPaBOTBOPUOI Ta MPaBO3aCTOCOBHOI AISITBHOCTI).

3 omIsAy Ha 1€ TOCIiAKEeHHS KaTeropii «KOH(IIKT» AaCTh 3MOT'Y, Ha HaIlly YMKY,
YHUKHYTH 0araTbOX MOMWJIOK i CKJIaJHOIIIB HAa PI3HUX CTaAifX peamizauii mpasa,
30KpeMa B MPOLEC] PO3B’sI3aHHS MOJATKOBUX CIIOPiB, 110 BUHUKAIOTH Mij Yac 3iTK-
HEHHA MyOJIiYHMUX 1 IPUBAaTHUX iHTEpeCiB y cdepi onmonarkyBaHHS.

B3aemonist cy0’ekTiB, y SKiii BCTaHOBIIOIOTHCS UM MOXYTh MOTEHLIHHO BCTa-
HOBJIIOBATUCH HeOpYoicHi BITHOCHHH, HUHI IPUBEPTAE yBary aenati OibIoro yucia
HAyKOBILIB — NPEACTaBHUKIB Pi3HUX Tajy3ed T'yMaHITapHOTO 3HAHHS — HE JIMILE
IOPHCTIB, EKOHOMICTIB, (axiBIIiB y raiy3i ONOAATKYBaHHS, a i COLI0JIOTriB, IICUXO00-
riB Ta JiHrBictiB. CamMe TOMy B OCHOBY MeTOIOJIOTII i€l CTATTI MOKIAJICHO MYIIb-
TUAMCHUTUTIHAPHUM MiXiJ, SKUH epenoavyae MoeAHaHHS 3HAHb 1 pe3ynbTariB Oara-
TOPIYHHUX IOCIiAKEHb aBTOPiB Y cdepi MoIaTKOBOro NMpasa Ta JIiHTBiICTHKH.

BonHowac oHTONOriuHMH cTaryc Takoi B3aeMofii, 30kpemMa y cdepi MOBO3-
HABCTBA, JOCI 3AJIMIIAE€THCS HEBU3HAYEHUM: BUHHMKA€ YMMAJO KOHLEMILIH, TepMi-
HiB, Aediniuiii (nuB. Leung, 2002), cmocTepiraeTbCsi TEPMiHOJOTIYHA TTyTaHUHA
(Nelson, 2001), B KoJ0 HOCHiKEHb 3alydaloThCs Pi3HI 3a 00CATOM 1 3MiCTOM
MOHATTS (He3rona, cBapa, IUCIyT, cKapra, ciip Touo) (Antaki, 1994; Boggs, 1978;
Brenneis, 1988; Eisenberg, 1981; Grimshaw, 1990; Kotthoff, 1993; Laforest, 2002;
Pomerantz, 1984; Schiffrin, 1985 ta in.). Lle 3ymoBII0€ HEOOXiAHICTH 3’sACYBaTH
MOHATTSI, 32 JOIOMOTOIO SIKOTO MOYKHA HaiO11b1II TOBHO 1 TOYHO CXapaKTepU3yBaTH
JOOCTIIKYBaHUI THI MIKCYO €KTHOI B3aeMoAii, BUSBUTH ii KaTeropiajbHi O3HAKH
Ta BCTAHOBHTH ii Miclle B CHCTEMi IUCKYPCHUBHOI AiSJILHOCTI 3 METOO MOJAJIBLIOTO
MOIIYKY NUISIXiB MONEPEIKEHHS KOHMIIKTHOCTI y cdepi MOAaTKOBUX BiJHOCHH,
CBO€YACHOTO 3aro0iraHHs MoJaTKOBUM KOH(ITIKTaM, BUSBJICHHS iX Ha paHHIX CTa-
IisIX, PO3B’sI3aHHS MOJATKOBUX KOH(IIIKTiB TPaBOBUMH 3aCO0aMH Ta BPETYIIOBaHHS
HETaTUBHUX HACIIIKIB MOJATKOBUX KOH(QIIKTIB. OTXKE, METOI0 CTATTi € BCTAHOB-
JICHHS 3MICTY Ta 3Hau€HHs KOH(IIKTIB, 110 BUHUKAIOTH 1 MPUIUHSIIOTECA Y cdepi
MOJATKOBUX MPAaBOBITHOCHH.
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2. KoH(uuiKT ik 00’€KT HayKOBOI0 aHAJTi3y: peTpPOCNeKTUBHMIA i cydacHUi
migxoamn

HeraruBHo mo3Ha4yeHi BiTHOCHHU JBOX a00 Oijble CyO’€KTIB, SK MPaBUIIO,
OB’ SI3YIOTh 13 KOHAIKmomM — SIBUIIEM, 0€3 SKOTO HE MOXJIMBE JIIOACHKE OyTTS
i MUCNIEHHS, (PEHOMEHOM, IO «CYMPOBOMXKYE JIIOAWHY BIIPOIOBXK YCHOTO >KUTTA
i 3HaXOAWTH BiJOOpakeHHA B 000X imocracsix OyTTs, KOHIEHTPYIOUHCH Y CBITI
BHYTPIIIHBOMY ¥ €KCIIOHYIOYKCH y CBiTi 30BHIIIHbOMY» (€pmMonaesa, 2005). Hass-
HICTh «HAiBHOTO» TOHSATTS KOHQJIIKTY y CBIIOMOCTI MPEACTABHUKIB Pi3HUX KYIIb-
TYPHO-MOBHHX CITUIBHOT, TOMYJISIPHICTH 1 3HAYYIIICTh BOTO HAYKOBOTO MOHSTTS HE
KOPECTIOHTYIOTh 13 HOTO YITKMM H OJHO3HAYHUM TPaKTyBaHHAM. BoueBuns, 3’scy-
BaHHsI CyTi BepOaJbHHUX MpPOSIBIB KOHQIIKTY MOXKe OyTH MPONYKTUBHHUM JIMIIE 3a
YMOB 3aJTy4EeHHSI MOSICHIOBAILHOTO MOTEHIIIally THX TYMaHITapHUX IWCIMILTIH, SKi
MPOTIOHYIOTh PO3YMIiHHS LBOTO (PEHOMEHA.

VY mnoBcAKIEHHI KOHQIIKT CHPUIAMAETBCS SIK LIMPOKE KOJO SIBHLI: CiMeliHa
CBapka, BiiCbKOBi Hii, AWCKycii B MapiaMeHTi, 3iTKHEHHS BHYTPIIIHIX MOTHBIB,
00opoTh0a BIacHuX OaxkaHb i 000B’s3KiB 1 O6arato iHmoro (Ipummuna, 2002); nposis
HACHJILCTBA B Tii uM iHmii gopmi (CBetnos, 2001). Koxna monuHa y cBoeMy KUTTI
CTHKA€ETHCS 3 KOH(DIIKTHUMH CUTyalissMu i popMye KOHQITIKTOIOTTYHHNA JOCBig —
iH(pOpMAIIiIo PO NPUHIIMITH, CIIOCOOH Ta TPUHOMH MOBEIIHKHU B MTEPEIKOH(IIKTHUX
1 KOHQIIKTHUX CUTYaIlisX, sIKa HAKOITMYYETHCS B MMPOLEC] KHUTTS 1 YACTKOBO Tepe/a-
€THCS BiJl MOKOJIHHA 10 NOKOMiHHA (AHIynoB, 2005). Leit emmipuuHuii iHIUBIY-
QIBHUH 1 KOMEKTHBHUH JOCBiJ, KOTPUil HAa€ pelenTH ONTHMAIGHOTO BHPIIICHHS
KOHQUIIKTHOI cUTyalii, sIK cBig4yare gocnimkerHs (Anmynos, 2008), € BaKIUBUM,
TOMY IO CIIOCI0 MOBEIHKY JIFONUHU B KOHQIIIKTI Ha 99% BU3HAYAETHCS OCOOUCTUM
XKHUTTEBUM JOCBIIOM 1 TUTBKU Ha 1% — HayKOBUM KOH(QIIIKTOJIOTIYHUM 3HAHHSIM.

OKpiM MOBCSIKIEHHOT MPaKTHUKH, 3HAHHS MPO KOHQIIIKT MEBHOIO Miporo cgop-
MOBaHi HasBHICTIO TeMH KOHQIIiKTY B bi0umii, TBOpax jiTepaTypu, MUCTELTBa TOLIO.

XPUCTHUSHCTBO, SIK BiZIOMO, € HAHO1IBII MOIIUPEHOIO PEJIIri€l0 B aHIIIOMOBHOMY
CBITIi, uepe3 e GOpMyBaHHS CBITOIVISTy aHIJIOMOBHOTO iHIMBia 3HAYHOIO MipOIO
IPYHTY€eThCs came Ha bibmii, ocHoBo sikoi € koH(umikT: [ocnions BUcTymae abco-
JIOTHUM YTUIEHHSM 100pa, JusaBoi — aOCOMOTHUM YTIIEHHAM 371a.

XpuctusiHCbKa (inocodis 3aKIMKae 10 BUPIMICHHS CBITOIVISIIHUX KOHQIIKTIB
i OJIHO3HAYHO 3aCY/PKY€E BCLISAKI 3ITKHEHHS ¥ HEMOPO3YMIHHS MIX JIFOABMH, OIHAK
pe3yNbTaTH IOCIiIKEHb 3aCBiUyIOTh MPUTAMAaHHY XPUCTHSHCTBY ¥ 1HIIMM pelli-
THAM yYeHHSIM HEOJHO3HAYHICTh OLIHOK MUpPY W BiHH, 371aroly i HaCHJIbCTBA.
30kpeMa, KOHTEHT-aHali3 TekcTy biOiii BUsBIsA€ YnCeNbHI TPOTUPIYYs MIOI0 BHPI-
IICHHS TPOOJIeMH «HACHIILCTBO-371arofa» (AHIynos, 2008). [CHYyIOTh TakoXk po3-
ODKHOCTI MO3UIIH Y Pi3HUX XPUCTUSHCHKHUX KYJIBTYpax; CTaBICHHS LEPKBH IO 3iTK-
HEHb Y CYCIIBbCTBI, BINHU, HACUJIBCTBA € MIHJIMBHUM Y Yaci.

TBopu MucTeUTBa SCKPaBO BiJ3EPKATIOIOTh CIIOKOHBIYHE MPOTHOOPCTBO
no0pa 1 371a, BHYTPILIHIX iHTEHIIH 1 30BHIIIHIX ()akTOpiB MOBEIIHKY JIIONUHH, IPHU-
4OMY MHUCTEUTBO BiJoOpakae KOHQIIIKT, sIK MpaBWIIO, MOBHilIe, pi3HOOapBHille,
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<CKUBIiILE», iHAMBiAyalbHIlIE, HIX HayKa, 3 YpaxyBaHHSAM /AiaJeKTUKU 3arajbHOTO
1t ocooucroro (Lropyma, 2004).

Kondmikr six siBUILE, SIKE BiAirpae KJIIOYOBY POJb Y KHUTTI JIIOAWHU W CyCHiJb-
CTBa, B yCi YacH 3HAXOIHMB CBOE€ MiCIE B XydOXHbO-00pa3HUX (opmax BimoOpa-
XeHHs nificHocTi. Jliteparypa, )KHUBOIKC, CKYJBITYPa, My3HKa, TAaHELb, KIHO, TeaTp
W iHIII BUAM MUCTENTBA 3aBXKIU XYIOKHBO 300paxkanu KOH(MIIKTH Ta BILTUBaIH
Ha (OpPMYBaHHSA CTaBJICHHS N0 HHUX DISAAYiB, YUTAdiB, CiIyxadiB. Big mMomeHTy
BUHUKHEHHSI MHCTELTBO CIY)XHUJIO TMOTYKHHUM (PaKTOPOM AYyXOBHO-TIPAKTHYHOTO
OMaHyBaHHS JIOAUHOIO KOHQIiKTY. IIpudoMy Xymo’KHE OCMHUCIEHHS PealbHOCTI
HE IPOTUCTOITH HAYKOBOMY OCMHCIICHHIO KOH(IIKTY, a 10Ja€ 10 HbOTO, MiACHUIIOE
it monermye iioro (Auiynos, 2005).

B ocranni gecatuinitts pisko 3pocna posb 3MI sk motyxHOro akropa BILIIUBY
Ha CBiIOMICTb i MOBEAIHKY JIOAWHHU, B TOMY YMCIi B IaHi KoHQIikTHOCTI. 3MI,
10 MOBCAKYAC HAAI0Th 1H()OPMaLIito PO pi3HOMAaHITHI KOH(ITIKTH, TAKOXK 3HAYHOIO
MipO0 BIUIMBAIOTh Ha MAacH B I[bOMY acCIleKTi. Pe3ynbTaTu COIiOJ0Ti9HOTO TOCITi-
JDKEHHS, HalpuKiIal, 3acBiAYylOTh, II0 Haiuactimie mneperisa iHpopMaliifHuX
TENIEBi3IHHUX Mepefad BUKIHMKAE B JIIONEH MOYYTTS TPUBOTH, 3aHENOKOEHHS, 0e3-
3aXUCHOCTI, BTOMH, HEBIIEBHEHOCTI (AHIynoB, 2008). OueBuAHO, IO IIi TOYYTTS
[T03HAYAIOTHCS HA TIOBEIHIN B KOH(PIIKTHUX CUTYAIlisX.

HayxoBa Tpaauuisi BUBYeHHSI KOH(IIIKTY Ma€ 0araroBikoBy icTopito. Y 3B’s3Ky
3 HOMIMPEHICTIO (PeHOMEHA «KOH(IIKT» crpoOu HOro OCMHCIEHHS MOYMHAIOTHCS
3 ruboxkoi gaBauHU. llle B VII-VI cT. 10 H.€. KUTANCBHKI hitocoghu BBaXKaIH, IO
JDKEPEIOM PO3BUTKY BCHOTO, IO ICHY€E Yy CBITi, € MOCTIHA MPOTHIisl TO3UTHBHUX
(sHp) Ta HeraruBHUX (iHB) OOKIB Marepii. B aHTHYHUX CyCHiNbCTBaX BUHHUKAIOTH
nepur HayKoBi 300TaJKd HIONO POl KOH(IIKTIB y COLiadbHOMY CEpelOBHIL;
HEPiIKO KOHQIIIKT OTOTOXHIOETHCS 3 00POTHOO0I0 CHIT KOCMIYHOTO MaciITady Ta BBa-
xaeTbcst HeMuHyunM (Lropyna, 2004). Ypoaosx HacTylHUX CTONITh BUAATHI (ifo-
cotu pizHux kpain (O. Aksincbkuil, H. MaxkiaBemnni, E. Portrepnamcokuii, @. bekon,
XK. XK. Pycco, 1. Kant Ta iH.) Hamaraauch OCMHCINTH MOHATTS KOHQIIKTY abo iioro
okpeMi actiekTH (AHIynoB, 2008; Bamenko, 2000; ['epacina, 2002; ['puruaa, 2002).

CyrreBe 3nauenHs1 Mae BucnosieHa y X VII ct. T. [o06com aymka, 1110 KOHQITIKT
€ MPUPOIHUM CTAHOM CYCIIBCTBA, JIIOACEKAM CTABJICHHSM A0 1HIINX, 3yMOBJICHUM
MIparHeHHsIM BIIAJH, 3aI0BOJICHHSM BIACHHX MOTPEO TOIIO (KOHIEMIIis «BiiHU BCIX
npotu Beix» — «a condition of Warre of every one against every one») (I'066c, 1985).
Baxxnueum cknagaukoM Teopii T. [o00ca € BU3HAHHS peryasTUBHOI (YHKIIT aep-
aBH y BUpIIIeHH] npoOneMHUX cutyanii. Came 1i i€l 3akianu miarpyHrs cyvac-
HUX KOHIEMIiH, 3TiAHO 3 SKMMHU IEMOKpaTH4YHI JEpKaBH MarOTh 3HAYHHH pery-
JSTHBHUH MOTEHIial, Ha BIAMIHY BiJ TOTaJliTapHUX, A€ KOHQIIKTH BHPIIIYIOTHCS
B HACWJIBHULBKHUHA CHIOCIO.

OxpiMm ¢inoco¢iB, MOHATTI KOHQUIIKTY Oy/IO NPEAMETOM YBark HCUXONO-
i (3. @poiin, A. Annep, E. @pomm, K. Jlopenn, K. Jlesin, E. bepn Ta 6ararbox
IHIINX ); YACTHHA ICUXOJIOTIYHUX JIOCITIKSHD KOH(IIIKTIB MEXKY€ i3 COII0IOTTYHUMHU
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(1. Mopeno, A. bacc, Y. Maxk-/layran ta iH.). Coyionociynui aHaini3 KOHQUTIKTiB
OyB 3anouatkoBanuil y XIX cT. y poborax I. Cnencepa; ocobnuBe Micie B Teopii
couianpHoro KoH(piKkTy mocigarots npami K. Mapkca — nepeaBicHuKa KOHQIIKTO-
JI0Tii, — OCKIIBKM MaTepialliCTUYHE PO3YyMiHHS iCTOPii YMOXKIMBHUIIO HOBHH MOTIISA
Ha PO3BUTOK COLIaJIbHUX BIAHOCHH. AHaJIi3 COL[iaIbHOTO acleKTy KOH(IIIKTy 3a3Ha€e
MOAANBIIOTO po3BUTKY B mpausx 1. 3immena, T. [lapcona, JI. Kozepa, P. Japenno-
poda, K. boynnainra if inmumx HaykoBIiB. KOHQIIKT € TaKOK HEHTPaTbHOO TPOOIEMOI0
coyianvroi ncuxonoeii (Aumynos, 2005; ['pummna, 2002; [ropyma, 2004, Ta iH.).

Sk ofHa 3 BaXJIMBHX MpoOieM KOHQIIKT, KpiM ¢inocodii, mcuxomnorii, cowio-
JOoTil Ta COIiaNbHOI TICHUXOJIOTIi, TAKOX BHWBYAETHCA B MOAIMONO02I, iCHOPUYHUX
HAYKax, MUCMeymeo3HA8Cmei, nedazoziyi, npaso3Hascmei, GilCbKOGili Hayyi TOIIO
(Annymos, 2008). Ilpu upomy, sik cBiguarh naHi gocmigHukiB (Ipummna, 2002),
4acTo YSABJIEHHS PO (PeHOMEH KOH]IIKTY MepecidHoi 0codu 1 creniagicta 3HAYHOO
MipoIo 30iraroThscsl.

CyyacHi nizxoau 10 KOHQIIKTY SIK 00’ €KTa HAyKOBOTO aHAi3y MOXKHA MOJITUTH
HAa JIBl OCHOBHI IPyTIH;

—  KOH(QIIKT PO3IIISIAETHCS Y By3bKOTaTy3¢BOMY 3HAUCHHI;

— KOH(QJIIKT BUBYAETHCS 3 MKIPEAMETHHAX MO3HILIH.

3a By3bKOTally3€BOTO IMiJXOAY B HAyKOBil MPAaKTHUI aHANi3yIOTHCS Ti acleKTH
i piBHI KOHQUIIKTY, 110 € PEJIEBAaHTHUMH 00 €KTY, JOCITIIKYBAaHOMY B KOHKPETHIH
HAyKOBiil JUCLMIUIIHI.

VY XX cT., 0c00IMBO y APYTil MONOBHHI, €BOMIOLIS HAYKOBUX KOHLEMIIH KOH-
GIikTy 3aBOsSUye caMe MIKAUCHMIUIIHAPDHOMY MiAXOLY: BU3HAETHCS HEMOXIIUBICTD
BiJOKpeMJIeHHSI (iI0COPCHKUX, COLiaIbHUX, TICUXOJOTTUYHUX 1 MPaBOBUX ACIEKTIB
koHGutikTy. Lle, 3 ogHOro GOKY, 3yMOBJIOE IHTETPAaTUBHUI MiAXiJ A0 aHai3y KOH-
(hITiKTY B ICUXOJIOT'11, COIII0JIOTIi, COIliaTbHIi ICHXOJIOT11, TPaBO3HABCTBI, a 3 IHIIIOTO —
CTIpUsIE CTAHOBJICHHIO KOHDAIKMON02ii SIK CAMOCTIIHOT HayKH, sIKa IPYHTYEThCS Ha
MOCTYJNAaTi, 10 B OCHOBI OyAb-SKOTO KOH(IIKTY JISKUTH MPOTHUPIUYS, SIKE Bimirpae
CHCTEMOTBOPYY POJIb SIK JUIsl OKPEMHX BUAIB KOH(ITIKTY, Tak i s Pi3HUX PiBHIB iX
BuBUeHHs Haykoto (I'epacina, 2002). Lle TBepKeHH 3acBiIUy€E 3B’ 130K KOHQIIKTY
3 KaTeropi€lo «IpOTHPIvYsS», BU3HAYAIOUM TAKUM YMHOM EK3UCTEHIIHHY O3HaKy
KOH(QUTIKTY, aJie, BOZHOYAC 3ajIMIIa€ HEBU3HAYEHUMHU HOTO 1HII CYTT€EBI XapaKTepu-
CTHKH, & TAKOX 1 BMICT LIbOTO HayKOBOTO TIOHSTTSI.

Heo0xinHo 3a3HaunTH, 1110 HAYKOBLi-KOH(IIKTOIOTH BiAMOBIAIOTHCS BiJ IIMPO-
KOTO TPakTyBaHHS KOHQIIKTY SIK «31TKHEHHS YOTOCh 13 UMMOCHY, KOTPE Y3TOIXKY-
€THCS 3 yCiMa HASIBHUMH TTOTIISAAMH, aJle BUSIBIISIETHCS 0€33MICTOBHUM Y HAYKOBOMY
cerci (Bacumok, 2001). ®@inocodcrKi MOCTyAaTH B MeXKaxX KOH@AIKMOL02ii KOH-
KPETHU3YIOTHCS 1 MPOEKTYIOTHCS Y IUIOIIMHY COYianbHOi KOMYHIKAMUBHOI NPAKMuK
monuan: «KoHumikToMOoTi — 11e 0co0aMBa MIXXAUCIUILUTIHAPHA Tally3b, MO 00’€1-
Hye <...> MiAXOIU 0 OIKCY, BUBYECHHS M PO3BHUTKY MPAKTHUKH POOOTH 3 KOHQIIIK-
THUMH SIBUILIAMH Pi3HOTO POAY, AKi BHHUKAIOTH y Pi3HUX cepax JIOACHKOi B3aEMO-
nii» (I'pummna, 2002).
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Ane «xkoH(TIKTHI SBHINA» YHCENbHI i OaraToMaHiTHI, SKIIO IO HUX 3apaxoBYy-
BaTH YCi Ti, B OCHOBI SIKHX JISKUTH NPOTUpivusi. Uepes 11e BaKKO OKPECITUTH MEXi
MPEeAMETHOTO IMOJs KOH(MIIKTY, HOEIHABIIM B HHOMY OCOOJMMBHHA NCHXOJOTTUHHUHA
CTaH JIOAMHH, PI3HULIO B MOTIISAAX, BIpYBaHHAX, IIHHOCTAX, 00POTHOY colialbHUX
IpyI Ta iHAUBIAIB, CIPSIMOBAaHY Ha JOCATHEHHS OHi€l un pi3HUX winei. [Ipumipom,
CTBEPIKYIOUH, IO «00’€KTOM KOH(IIKTONOTI € KOH(IIKTH 3aranom» (AHIYIOB,
2008), 10 HUX 3apaxOBYIOTh 1 TAKUHN THII, SIK «KTOCTPE HETaTUBHE MEPEKUBAHHS, SIKE
BUKJIMKaHE JOBIOTPUBAJIOID OOPOTHOOIO CTPYKTYP 30BHIIIHBOTO CBITY JIFOIWHH. ..»
(Anmynos, 2008), TOOTO 0COOTMBHI ICUXOIOTIYHUN CTaH JIOIUHH, SKUHA MOXE 1 He
MPOSIBIISITHCS B KOMYHiKallii, Xoua BOIHOYAC KOH(IIIKT XapaKTepU3YEThCS K «BHPa-
’KeHe HeraTHBHE NepeKuBaHHs» (AHIymos, 2008).

Takum 4YmHOM, 3700yTKM KOHQIIKTOJIOTIYHUX AOCHTIMKEHb 3aCBIOUyIOTh, IO
HasBHICTh npomupiyys GOpMye JIMIIE TepeIyMOBH MOXIIMBOI ITOBEIiHKH, TOAL 5K
MIKOCOOHCTICHI B3a€EMHHU — COYIiaNbHA KATeropisi — BIAIrpaloTh BUPIIAIBHY POJIb
g yac BUOOPY iHAWBIZIOM MEBHOI CTparerii B KOMyHIKaTUBHIH B3a€MOii.

3. llonaTkoBi KOHQIIKTH Ta IX 03HAKH

Konuniktu y mpaBi € pi3HOBHIOM coUiajdbHUX KOH(QIIIKTIB, a MONATKOBI KOH-
(ITKTH CBOEKO YEProlo € Pi3HOBUOM IIPABOBUX KOH(IIIKTIB 3araioM. IX icHyBaHHs
€ He JIuIIe cy0’ eKTUBHUM, a i 00’ €KTUBHUM CYCHIIBHUM SIBUILIEM, OCKIIBKH MOAAT-
KOB1 KOH(JIIKTH BUILTUBAIOTh 13 COL[IAIbHOTO KOHQIIIKTY, HIAIPYHTSAM SKOTO € IPOTHU-
JeKHI iHTepecH: myoniunuii Ta npusatauii (€dimos, 2018).

[IpoTunexHicte iHTEpeCiB Cy0 €KTIB MOAATKOBUX MPABOBITHOCHH 1 PO3MaiTTs
00’€KTiB MOJATKOBOTO PETYIIOBAHHS HAAAIOTh MOJATKOBUM KOH(QIIIKTaM Pi3HI MOTH-
Balito Ta xapakrep. BonHowac yciM mogaTkoBUM KOH(IIIKTaM SIK IpaBoBOMY (eHO-
MeHY NpUTaMaHHi NeBHI CHBHI crierudivHi 03HAKH:

1) cyO’extHuii ckian (Y4acHHKaMd MOAATKOBOIO KOHQIIIKTY, 3 OOHOTO OOKY,
€ TUIATHUKU TOJATKIB Ta MOJATKOBI areHTH ((i3WyHi 4M FOPUIUYHI 0co0n),
a 3 1HIIOTO — Jiep>kaBa B 0CO01 MOJaTKOBOTO OPraHy;

2) xapakTep IpaBOBIAHOCHH (IIPEAMETOM KOH(QUIIKTY MOXYTb OyTH JIHIIe
MOAATKH, MPOLENypPH 3AIHCHEHHS MOAATKOBOTO KOHTPOJIIO Ta OCHOPIOBAHHS aKTiB
a0o Miii IPeJICTaBHHUKIB TIOIaTKOBOTO OpPTaHy);

3) ropuIMYHA HEPIBHICTH YYACHHUKIB, IO BUIUIMBAE 3 BITHOCUH BIIAIW-ITiIIIOPSIIKY-
BaHHI, B SIKUX OZIHIEI0 CTOPOHOIO 3aBK/IH € OPraH ITyONivuHOI Bla Iy — [IOAATKOBUI OpraH);

4) xoHKpeTHa mpaBoBa (hopma (ocyaoBuil/mo3acyqoBuii KOHGIIIKT abo CyqoBuUit
KOHQUIIKT, SIKMI 4acTO 1€ HA3UBAIOTh OAATKOBHM CIIOPOM).

I3 yeTBepTOi O3HAKM BUIUIMBAIOTH CIIOCOOM 3aXMCTY MPAaB 1 3aKOHHHUX iHTEPECIB
IUTATHUKIB MOJATKIB.

4. IlonaTkoBi crIOpH Ta cNMOCO0M 3aXHCTY NPAB IJIATHUKIB MOAATKIB
CyyacHa cucTeMa 3axHCTy IpaB 1 3aKOHHUX IHTEpECiB IUIaTHUKIB MOAAT-
KiB B YKpaiHi BKJtouae B ceOe 1Bi HOpMH — IOPUCIUKLIIHY Ta HEIOPUCIUKIIIHY.
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[liz ropucaukuiiiHoO (OPMOIO 3aXMCTy MpaB 1 3aKOHHUX IHTEPECIB IUIATHUKIB
MOAATKiB HEOOXiAHO PO3yMITH MpolecyaibHy (opMy peanmizawii MaTepiaqbHOTo
[paBa IJIATHUKIB HA 3aXMCT, BU3HAUEHY 3aKOHOM, a MiJl coco0aMu 3aXUCTy Mpas
1 3aKOHHUX 1HTEPECIB IJIATHHUKIB MOJATKIB — KOHKPETHI MPAaBOMIPHI 3aXOIH, CIIPs-
MOBaHi Ha YCYHEHHS IOPYILEHHS [IPaB YK peasibHOi HeOE3MEeKH TaKOTO NOPYILIECHHS
Ta 311HCHEHHS BIUIMBY Ha MIPABOIOPYIIHHUKA.

CBo€10 ueproro pUCAKKITiiiHA (hopMa niepeadadae 1Ba CIOCOOU 3aXUCTy — CYIIO-
BUH Ta aIMiHICTpaTUBHHMH, OO HEIOPUCIUKLINHOI (opMH AOLINBHO 3apaxyBaTH
crnoci6 camo3axucty. CynoBuil cHoci0 Monsirae y MOXKIMBOCTI 3aXUCTy IUIaTHH-
KaMH IOJATKiB CBOIX NpaB 1 3aKOHHUX iHTepeciB y HauioHanbHUX cynax (KoHctu-
tyuiiinomy Cyai YkpaiHu Ta cuCTeMi aaMiHICTpaTHBHUX CYHIiB) Ta MiKHapOAHUX
(30kpeMa, €BpoNeicbKOMY CY/Ii 3 TpaB JIFOAWHN). AJMIHICTpAaTHBHHN CIIOCIO BKIIIO-
yae MOXIIUBICTD 3aXUCTy IJIATHUKAMU CBOiX IpaB i 3aKOHHUX IHTEPECiB B OpraHax
HepxxaBHoi QickanbHOT ciy:xO0nM YKpaiHH Ta IHIIMX OpraHax Aep>KaBHOI BIaIu.
Jlo iHIMX opraHiB Aep>kaBHOI BIaJH B IbOMY BHIIAIKy HaJleXKaTh YIOBHOBAKEHHUH
BepxoBHoi Pangu Ykpainu 3 npaB mronunu ta Paga GizHec-oMOyIcMeHa, 1o € KOH-
CyIBTaTUBHO-AOpanuuM opradoM npu Kabineri MinictpiB Yipainu. Crocib camo-
3aXHMCTy 3aCHOBaHMH Ha KOHILIEMLIl caMoperymsuii Ta BUOOpY MozAesi MOBEIIHKH
IUTATHAKOM ITOJIATKiB, METOIO SIKOTO € 3aXHCT BIACHHUX IPaB 1 3aKOHHUX iHTEPECiB
y cthepi onomaTkyBaHHs. BiH nmomnsrae B 3acTocyBaHHI 0CO000 3aC00iB MPOTHU/IIT, IO
He 3a00pOHEHi 3aKOHOM Ta He Cylepeyars MopajJbHUM 3acajaM cyciinbeTBa (Yaiika,
2018).

3Bakarou Ha 3HAYHY KUJIBKICTb SIK BITYM3HAHHUX, TaK 1 3apyOhKHMX ImyOmikamiit
i3 mpo0OneM 3aXUCTy MpaB IUIATHUKIB MOJATKIB B aAMIHICTPAaTUBHOMY Ta CyAOBOMY
MOPSIZAKY, XOTiJocs O NeTanbHile 3yMUHUTHCS HAa CaMO3aXHUCTI SIK Croco0i rapaHTii
3axXHCTy IpaB Ta iHTEepEeCiB IUIATHUKIB MOAATKIB.

CyTp caM03axucTy HOJNATa€ B TOMY, IO BiAMOBiIHI MpaBOMipHi cnocoOu 3axu-
CTYy MOXYTb OyTH 3aCTOCOBaHI IJIATHUKOM MOAATKIB CAMOCTIiiHO, 6€3 3BepHEHHS 10
IOPUCIOMKIIHHUX OpPraHiB y CyBOpO BH3HAYEHil 3aKOHONABCTBOM IPOLECYalbHIH
¢dopmi. [HakIe KaxKy4dn, caMo3axucT — e (PakTU4Hi Jii, COpSIMOBaHi Ha HEHACTAHHS
a00 3MEHLICHHS HEraTWUBHUX HACHiAKIB MOPYLICHHS MpaB 1 3aKOHHHUX 1HTEpECiB
IUTaTHHKA 32 YMOBH, 1110 OCTAHHIH BUMHSE TaKi Aii 6e3 3BepHEHHS 10 CyAy UM 1HIIOTO
OpraHy Aep>KaBHOI BIIaJ1, YIOBHOBa)XEHOTO PO3IIISAaTH OAATKOBHH CIIIp.

Ha nHam normisn, caMo3axucT MOXKe BUSIBIATUCH K y ¢opmi Aii, Tak 1y dopmi
0e3I1sIbHOCTI IIIaTHHUKA MOOaTKIB. Buxoaaun 3 miel no3uiii, MoyKHa BUAUIMTH IBa
BUM CaMO3aXHCTY: aKTUBHO-OOOPOHHUH 1 IPEBEHTUBHUIA.

30KkpeMa, 10 aKTUBHO-OOOPOHHOTO BHIY MOXKHA 3apaxyBaTH BCTAHOBJICHHS
KaMepH BiJeOHANNIsAy B MIPUMIIIEHH] IJIaTHUKA TOAATKIB a0o aynio- uu Bineodikca-
Lito (HarmpuKiaz, 3a JOMOMOr00 KaMepH UM TenedoHy) il mocagoBux ocid opraHis
JADC Ykpainu mig yac BUi3HOI MOAATKOBOI MEPEBIPKH, 10 MEBHUM YHHOM TUCLIHU-
IUTIHY€ KOHTPOJIEPIB Ta HE 3ajHIlae iM BUOOPY AiATH iHAKIIE, K Y CyBOPO BH3HA-
YEHUX 3aKOHOM IpOLEeCyaJbHUX MeKaX. Take MpaBo HajaHe IJIAaTHUKAM 3TiJTHO
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3 1. 8 4. 4 3akoHy Ykpainu «IIpo ocHOBHi 3acaau Aep>KaBHOTO HAINISAAY (KOHTPOJIIO)
y cdepi rocrionapebkoi misuibHOCT» (3Y «lIpo OCHOBHI 3acanu JepaBHOTO Har-
sy (KOHTpOII0) y cdepi rocnogapchbkoi HismbHoCT», 2007), e mpsMo BKa3aHo,
10 OPTaHH AEPKABHOTO HAITIAAY (KOHTPOJIO) Ta Y6 '€KMu 20CnO0aAPIO8aHHA MAIOMb
npaso ¢hixcysamu npoyec 30iUCHEHHs NIAHOB020 AO0 NO3ANIAHOB020 3AX00Y UH
KOXXKHY OKpEMY Jil0 3ac00aMu ay[io- Ta BiIEOTEXHIKH, HE MEePEIKOKAIYH 3Ailic-
HEHHIO TaKOTO 3aXOy.

BonHouac, KOpUCTYIOUHCH TakKUM CHOCOOOM 3axHCTY, TUIATHUK IOJATKIB Mae
mam’siTaTu 1po Te, WO Qikcayia il nocadogux ma/abo cayxrcoosux ocié opeamia
HADC Vrpainu nio uac nepegipku 3a 00nomozoio 6ideo- ma aydio3acobié modic-
JU6a 3a ix 3200010 Ta B MeXax HOPM 3aKOHOAaBCTBa mpo 30ip indopmauii. [IpaBosi
OCHOBH ITPOLIECYaTbHOTO MOPSAKY 311HCHEHHS MOJATKOBUX MEPEBIPOK BCTAHOBIICHI
[TomaTkoBUM KOZIEKCOM YKpaiHH.

BonHouac 3a cBO€I0 MPaBOBOIO MPUPOIOIO aylio- Ta Bigeodikcawis Aiif KOHTPO-
JIOIOYMX OPTaHiB € pakTU4HO 300pOM, OTPUMAHHSAM 1 CTBOPEHHSIM iH(popMaLii Ipo
ixHI0 mistbHicTh. Taki MpaBOBIJHOCHMHM B YKpaiHi PErymIOIOTHCS SK Hal[iOHAJb-
HUMH, TaK 1 MDKHapOJHUMH HOPMAaTHBHO-IPAaBOBMMH akTamu. Jlo HUX, 30Kpema,
Hanexath KOHBEHIIsA NMpo 3aXUCT NpaB JIOOUHM 1 OCHOBHHX cBoOox, KoHcTutymis
VYkpainu (cr.cT. 32, 34) (KoncTutytis Ykpaiau, 1996), [lusineHuii kogekc Ykpainu
(a063.2 4. 1 ct. 302; 9. 1 ct. 307) (HuBinbHMIt kogeKe Ykpainu, 2003), 3akoHu Ykpa-
ian «IIpo inpopmaniro» (a63. 2 4. 1 ct. 5) (3Y «IIpo indopmaniro», 1992), «Ilpo
noctyn ao myonigaoi iHdopmanii» (3Y «Ilpo moctyn go my6miuHOi iHpOpMAaLii»,
2011).

Ha migcraBi neraibHOrO mpaBoOBOrO aHalli3y 3a3HAYEHUX BHIIEC 3aKOHOIAB-
YHUX aKTiB MO)KEMO BHOKPEMHTH LIe OJHY mpodiemy: 3 ogHoro 0oky, 3akoH «IIpo
OCHOBHI 3acafyl JEp>KaBHOTO HarIALy (KOHTPOJI) y cdepi rocnonapchKoi Aisiib-
HOCTI» HAJIa€ MPaBo MiJKOHTPOJIBHOMY Cy0’€KTy 3MIHCHIOBATH Bigeodikcamito Aii
IIOCAI0BUX Ta CIyk00BHUX 0Ci0 BagHOTO Cy0’€KTa, a 3 iHIoro OOKY, 30uparu, 30e-
piratu Ta mommploBaty iHGOpMaLio Ipo ocoly Oe3 il 3rogu mpsMoO 3a00pOHEHO
ct. 32 Koncruryuii (Konctutynis Ykpainu, 1996) ta ct. 302 L{uBineHOrO KOAekcy
(LuBinbHui xoneke Yipainu, 2003).

OpnHak, Ha Hally AYMKY, OO Li€l cUTyalii B YUHHOMY 3aKOHOJABCTBI € NIEBHE
3aCTEepPEKEHHsI, a caMe: BioBiIHO 10 11. 2 ¢T. 5 3akony Ykpainu «IIpo 3axucT nepco-
HanbHUX AaHux» (3akoH Ykpainu «IIpo 3axucT nmepcoHanbHuX naHux», 2010) nep-
COHAJIBHI JJaHi, 110 CTOCYIOTHCS 3AiHICHEHHs 0c00010, siKa 3aiiMae mocaxny, MoB’s3aHy
3 BUKOHaHHSAM (QYHKILIH Aep:kaBu ad0 OpraHiB MiCLEBOTO CaMOBpPSIyBaHHs, HOca-
JnoBux a0 ciryKOOBHX MOBHOBa)KEHb, HE BBaXKAIOTHCS KOH(iAeHiHOIO iHpOopMa-
uiero. Takox 3rizHO 3 4. 1 pe3omoTuBHOI yacTuHy PimenHs KoncturyuiitHoro cymy
VYkpainu Bix 20 ciuns 2012 p. Ne 2-pn/2012 y cnpasi Ne 1-9/2012 «indopmariero
po 0cobucTe Ta ciMelHe XXUTTS 0co0H € Oyab-sKi BitoMocTi Ta/abo maHi npo Bix-
HOCHHHU HEMaliHOBOTO Ta MaiilHOBOTO XapaKTepy, 00CTaBUHH, MOi1, CTOCYHKH TOLIO,
MoB’s13aHi 3 0co00I0 Ta wWieHaMu ii ciM’i, 32 BHHATKOM MependadeHoi 3akOHaAMH
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iHpopMarlii, mo crocyeThCs 3AIMCHEHHS 0CO00I0, sIKa 3aliMae mocany, OB’ s3aHy
3 BUKOHaHHSAM (QYHKIIH Aep:kaBu ad0 OpraHiB MiCIIEBOTO CaMOBPSIyBaHHs, HOcCa-
JoBUX abo ciyOOBHX MOBHOBa)KeHb. Taka iHpopMarist mpo ocoly € KoH}iaeHLiH-
Hoto» (Pimenns KoncruryuiiiHoro cyny Ykpainu, 2012).

Buxoasun 3 HaBeneHOro, MOXKHa 3pOOMTH BHCHOBOK: SIKIIO 30upaHHs iH(opma-
il (30kpema, (hikcawisi KOHTPOJIBHUX il MOCcagoBUX Ta/abo CiryO00BUX 0ci0 mix yac
MOAATKOBOI NEPEBIPKH) 3MIHICHIOETHCA Y 3B’ SI3KY 3 BAKOHAHHSIM TaKMMH 0CO0aMHU Ioca-
JOBHUX a00 CIIy>KOOBHX TOBHOBAaKEHB Ta MOB’sI3aHa 3 BAKOHAHHAM (DYHKLIH AepKaBy,
TO 1Ie HE MO)KHA KBaJiikyBaTu sk 30MpanHs KoH(DiaeHIiHHOT iHopmanii (30kpema,
iH(opMarii mpo oco0ucTe Ta CiIMEHHE KUTTS UM EPCOHABHUX AaHHUX) PO 0CO0Y.

[Ipote 3 Memoro yHuKHEHHA MHONCUHHO20 MA HEOOHOZHAYHO20 MPAKNYBAHHS 3Mi-
cmy npag KOHMPONIOIOYUX Ma NIOKOHMPONLHUX CYO 'EKMNIB, A MAKONC 0OMENCEHHS NPAg
NIAMHUKI8 NOOAMKI8 Ni0 4ac NOOAMKOBUX NEPEBIPO, BBANCAEMO 3d OOYLIbHE BHECHU
sminu 0o [looamxo6ozo Kooekcy Vipainu, ki MiCIUmMumyms npsamy 6Kaziexky na me,
WO NAAMHUKU NOOAMKIE Ni0 4ac NOOAMKOBUX NEPESIPOK Mar0msb Npaso 30IUCHI08AMU
ayoio- ma sideoghikcayiro Oili NOCA00BUX OCIO KOHMPOTIIOHUUX OPLAHIE.

[IpeBeHTHBHUI BHA caMO3aXUCTy B IONATKOBHX IMPAaBOBIJHOCHHAX, HA HaIly
IYMKY, Tiepeadadae, 30KpeMa, BiIMOBY BiJ BUMHEHHs neBHUX Hill. Takuii croci0 He
3HAMIIOB BiZOOpakeHHsI B MOJATKOBOMY 3aKOHOAABCTBI. BomHOYac Ha MOXIHBICTH
HEBUKOHAHHS HE3aKOHHUX BHMOT OPIaHiB AEP»aBHOI BIadM AK CIOCIO caMO3aXUCTy
Bkazye cT. 19 Koncrurymii Ykpainu (Koncturymis Ykpainu, 1996), BiqnoBigHo 10 sSKO1
HIXTO HE MOXKEe OyTH MPUMYIIECHHH POOUTH Te, L0 He MependauyeHo 3aKOHOJaBCTBOM.

[IpuknanoM 3a3Ha4€HOTO BUAY CAMO3aXUCTy MOXKE OyTH HEOIMyIEHHS I0cazo-
BHX 0Ci0 KOHTPOJIOIOYOro OpraHy A0 MEepeBipKH 3 OISy Ha MOPYIISHHS HOPSIKY
1 MiJCTaB sl MIPU3HAYCHHS MMOJATKOBOI MEPEeBipKY (HANIPUKIIAM, 3MiHCHEHHS KOH-
TPOJIIOIOYMM OPTaHOM IUIAHOBOI MEPEBIpKU HacTille, HDK y CTPOKH, mepeadayeHi
[lomarkoBuM KomekcoM YKpaiHH, Ta/a00 BiACYTHICTb MMCBMOBOTO IOBIIOMIICHHS
Ipo AaTy MoYaTKy Ta 3aKiH4eHHs NpoBeAeHHs nepeBipku). ToOTo came Ha erami
JOMYCKY A0 MEPEeBIPKH IUIATHUK MOJATKiB MOXKE MMOPYLIUTH MUTAHHS IIPO HEOOIPYH-
TOBAHICTb 1 MPU3HAUYEHHsI Ta IPOBEACHHSI, Peai3yBaBIlU CBOE MPABO Ha 3aXHCT Bij
0e3MiCTaBHOTO Ta HEOOIPYHTOBAHOTO 3IiIHCHEHHS MOAATKOBOTO KOHTPOJIO IIONO
cebe. BogHOUAC 3TiHO 13 CYTOBOIO MPAKTUKOIO (30KpeMa, BiAIOBITHO IO TOCTAHOBH
BepxoBHoro Cyny Ykpainu Bix 24 rpynss 2010 p. Ne 21-25a10 (ITocranoBa Bepxos-
Horo Cyny Ykpainu, 2010)) nomyck a0 nepeBipky HiBeIIO€ MPaBOBi HACTIAKH MIPO-
LEeCyaIbHUX MOPYILIEHb, TOMYIEHUX KOHTPOIIOIOUUM OPraHOM MPH ii NPU3HAYECHH.

3BiAcH BUILTUBAE, IO IUIATHUK MOAATKIB, IKUH BBA)KA€ MOPYIICHHAMH MOPSIIOK
1 miacTaBU NpU3HAYEHHS MOAATKOBOI NEPEBIPKH LI0OA0 HHOTO, MOXKE 3aXHILATH CBOI
IpaBa MUISXOM HEJOMYLICHHS MOCaJOBUX OCI0 KOHTPOJIIOIOYOTO OpraHy A0 Takoi
nepeBipKy. SIKIIo X JOMycK 0 MPOBEACHHS MepeBipKu BinOyBcs, HaAal mpeamMe-
TOM PO3IVISILY B CyIi MOXKe OyTH JIMIIE CyTh BHUSIBICHHX MOPYIIEHb MOAATKOBOTO
Ta 1HIOIOTO 3aKOHOJABCTBA, JOTPUMAHHS SIKOTO KOHTPOJIOETHCS KOHTPOIIOIOUUMH
OpTraHaMH.
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OTxe, CyTHICTh CaMO3aXHCTY B IMOJATKOBHUX NPABOBIJHOCHHAX IOJATAE B TOMY,
IO BiAMOBiAHI MPaBOMIPHI CLIOCOOH 3aXHCTY MOXKYTb OyTH 3aCTOCOBaHI IJIaTHUKOM
MOAATKIB CaMOCTIHO, 6€3 3BepHEHHS 10 IOPUCAMKLUIHHIX OpraHiB y CyBOpO BH3HA-
YeHill 3aKOHOAABCTBOM IpouecyalbHiil Gopmi. [Hakime kaxxyuu, caMmo3axucT — 1e
(bakTHyuHI 1ii, CIpIMOBaHI HA HEHACTAaHHS a00 3MEHINCHHS HETaTUBHUX HACIIJIKIB
MOPYIICHHS NPaB 1 3aKOHHUX 1HTEPECiB IJIATHUKA 32 YMOBH, 10 OCTaHHIN BUMHSIE
Taki Aii 6e3 3BepHEHHs A0 CyAy UM 1HILIOTO OpraHy JIepXaBHOI BJIal, YIIOBHOBaXKe-
HOTO PO3MIISAaTH MOAATKOBHH CIIp.

Buxonsuu 3 Ti€l mo3uuii, 10 caM03axuCT MpaB MIIaTHUKOM ITOJAaTKiB MOXKe 3Aiic-
HIOBaTHUCS K Y opMi Ail, Tak 1y ¢opmi Oe31isTBHOCTI, MOKHA BUIATH JIBa BUIU
CaMO3axHCTy: aKTHMBHO-OOODOHHMM, IO mependavae 3AIMCHEHHS AaKTUBHHUX Iii
LIOO 3aXHUCTy BJIACHUX NpaB i 3aKOHHHUX iHTEPEeciB, 1 IPEBEHTUBHUM, SIKUH MOXKe
nepeadavyaTy BiAMOBY BUMHATH MEBHI Aii, 0 He mepeadayeHi MoJaTKOBUM 3aKOHO-
JABCTBOM Ta MOXYTh OyTH IOB’s3aHi 3 HE3aKOHHUMH, HEOOTPYHTOBAaHUMH YU 0Oe3-
MiCTABHUMH BUMOTaMH KOHTPOJIIOIOYOTO OpraHy.

5. BucHoBKkH

BigHocuHHM, 10 BUHUKAIOTH MK IyOJIIYHUMH Ta IPUBATHUMU CYO’ €KTaMu B IIPO-
ueci (hiHaHCOBOI AiSUIBHOCTI AepKaBU, MatOTh OaraToacleKTHUN XapakTep i 3a CBOiM
COLiaJIbHUM, TTOJIITUYHUM 1 IPAaBOBUM 3MICTOM anpiopi € KOHPIIKTHUMH. 3’ ICOBAHO,
110 B OCHOBI TAKUX KOH(IIIKTIB, HACAMIIEPE], JICKHUThH MPOTUPIUYS MIX MyOIiYHUMH
Ta MPUBATHUMHU MaifHOBUMH IHTEPECaMH.

3yMoOBIIEHE peaizali€eio Ta 3a0e3MeUeHHIM My ONIiYHO-TPaBOBHUX IHTEPECIB Mpar-
HEHHS BJIQAHOTO cy0’€KTa MpHUBJIACHUTH (iHAHCOBI PECYypCcH MPUBATHOTO CYO €KTa
BCyIleped Horo 0akaHHIO CTAa€ HACHiAKOM 00’€KTHBHO 1CHYIOYOTO MPOTHPIYYS MiXK
iHTepecaMu MyONiYHMX 1 IPUBAaTHUX CYyO’ €KTIB.

Bumoram my0miyHOi BIaay MIIaTHUK MOJATKIB MPOTUCTABIISIE CBOE Cy0’ €KTUBHE
MpaBoO — MPaBO BJIACHOCTI, IO OMOCEPENKOBYE peaji3aliio Horo 3aKOHHOTO iHTe-
pecy — iHTepecy BOJIOJIHHS, KOPUCTYBaHHsI 1 pO3NOPsAIKeHHs cBOIM MaiiHoM. [logo-
JIaHHS TaKOro KOH(MIIKTY MOXIIMBE 32 JOTOMOIOI0 Jeraiizanii ¢piHaHCOBUX BUMOT
myOivHOl Bagu HAa OCHOBI 3aKOHOABUOTO 3aKPIIUIEHHS CYBOPO BU3HAYCHHUX YMOB,
mifcTaB 1 MOPSAKY CHpPaBISIHHS TPOILOBHX KOWNTIB mpuBaTtHuX ocib. Ilpore oue-
BUHO, 110 MarepialbHUI 3aKOH 3 OISy Ha 00’ €KTUBHI Ta Cy0’ €KTHBHI NPUYMHH
PO3BHUTKY CYCHIJILCTBA, BIUIMB JIIOACHKOrO (DakTopa Ta iHINI NPUYUHH MOXE Mic-
TUTH (1 4aCTO MiCTUTD) MPOTATUHHM, TIepeN0aYnTH AKi 3aKOHO/aBelb 00’ €KTUBHO HE
B 3MO31.

3 omsAy Ha 1€ MOJATKOBUH KOH(IIKT 3aKjafa€ OCHOBY AJISI MEPEXOdy Mpo-
TUpIYYsl B iHIIY CTajilo, IO XapaKTEPHU3YETHCS BHHUKHEHHSM DPI3HUX BHUXITHUX
MO3MLINA CTOPiH y MPaBOBill OLIHI 3MiCTy CHIPHUX MOAATKOBO-IPAaBOBUX HOPM i,
BiNOBIAHO, 00CSTy Cy0’€KTHBHHUX MpaB i 000B’s13KiB. CynepeyHicTh, 10 BUHUKAE
B TakOMy BHMAJKy, (OpMy€ OCHOBY BHHHUKHEHHS IOJATKOBOTO CIOPY, OCKLIBKH
BHMarae po3B’si3aHHs, 3A1HCHEHHS Y0T0 He MOXKJIMBE 0€3 3BEepHEHHsI 1O KOMIIETEeHT-
HUX OPraHiB Jep>KaBH.
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OTxe, mpoTUPIYYs, MO0 BHHUKIO MK IMyONiYHMM 1 NPHUBAaTHUM cCyO’e€KTamMu
MOAATKOBUX MIPAaBOBITHOCHH, MO’KHA BBaYKATH MTOATKOBUM KOH(IIIKTOM 10 MOMEHTY,
MOKH OJIMH i3 Cy0 €KTiB TaKoro KOHQIIKTY 0(hilliiHO HE 3BepHEThCA 3a Horo po3B’s-
3aHHSM J0 IOPUCIUKLIIHOrO opray. [HIIMMU c0BaMH, MOJATKOBUH CHIp € EBHOIO
CTaIi€r0 B PO3BUTKY MPOTUPIYYs Y cepi MOAATKOBUX MPABOBIAHOCHH, a TOUHILIE,
OZIHI€IO 3 HOTO0 CcTafiil — cTaji€lo, CIPsIMOBAHOIO Ha PO3B’si3aHHs npoTtupivus. [lpu
LBOMY 3BEPHEHHSI 3alliKaBJIeHOi 0COOHM 10 IOPUCANKLIHHOTO OpraHy CIpsIMOBaHE He
TINBKH Ha YCYHEHHS IPOTUPIYYs, 110 Ma€ MICIe, a i Ha 3aXUCT Cy0’€KTUBHUX MPaB
i 3a0e3meueHHs rapanTiil ix 3aificHeHHS.

OTxe, MOXKHA CTBEPAXKYBaTH, 110 MMOJATKOBUH CIIp € MEXaHi3MOM rapaHTii pea-
7i3anii cy0’€eKTUBHMX MpaB 3allikaBJIeHUX 0ci0 Ta OanmaHcy MyONiYHMX 1 MPUBATHUX
iHTepeciB, OCKUIBKH: 1) CIIPSIMOBaHUI1 HA 3aXUCT 1 BiIHOBIEHHS MOPYIIEHOTO (OCIIO-
PIOBAHOTO) MpaBa, a TAKOXK 3ar00iraHHs HOro MOPYIIEHHIO B OAAIBIIOMY; 2) Cpsi-
MOBaHUI Ha pO3B’A3aHHS MOAATKOBOIO KOHQIIIKTY, SIKWH BUHHK, 13 IPUBOIY peaiza-
1ii mpaB i BUKOHAHHS 000B’sI3KiB; 3) crIpsAMOBaHUI Ha 3a0e3Me4eHHs CTa0lIbHOCTI
YMOB peajtizalii paBoBOi HOPMH Ta ONTUMI3allil0 IPaBOBOIO PEryaroBaHHs; 4) po3-
IJISII CIIOPY YIOBHOBAXEHHUM OPTaHOM JIepKaBHOI BIaau 3a0e3mnedye CTaOlIbHICTD
MIPaBOBOI CUCTEMH CYCIIJILCTBA.

Brnacue monATTS «cmip» y mpaBi Ta foro cnenugika 6e3rnocepesHb0 3yMOB-
JeHl XapakTepoM MaTepiaJlbHUX MPaBOBITHOCHH, Y MeXaX SKHUX BHHHUKA€E TOU
gy iHmuMH crip. IlogarkoBi NpaBoBiTHOCHMHH — 1€ BIAHOCHHHU HacamIiepesa Mai-
HOBOTO XapakTepy. ¥ IbOMY CEHCi MMOJATKOBUU CHip MOenHy€e B co0i 03HAKHU SIK
aAMIHICTPaTUBHO-IIPAaBOBOTO CIOPY, B SKOMY IOPUCAMKLIHHHUI OpraH mepesipse
3aKOHHICTB aKTiB 1 il OpraHiB BIaAM, TaK i IPUBATHONIPABOBOIO CIIOPY, B SIKOMY
KOMIIETEHTHHI OpraH Ha OCHOBI HAJaHUX CTOPOHAMHU CIIOPY J0Ka3iB Aa€ IPaBOBY
OLIHKY THM YH iHIIMM OOCTaBMHAM CTYNEHS CHIpHMX MaTepiajbHUX MPaBOBiA-
HOCHH, BCTAaHOBJIIO€ HAsiIBHICTh a00 BiJICYTHICTh y CTOPiH IEBHUX MpaB i yMOB iX
peamizauwii.

VY 3B’S3Ky 3 LIMM TOAATKOBHM CIIOPOM MOXKHA BBA)KaTH MOJATKOBUIN KOHQIIIKT
Cy0’€KTiB MONATKOBHUX NPABOBIIHOCHH, SKUH MEpelaHHil Ha PO3IVISLI yIMOBHOBA-
KEHOTO IOPUCIUKIIIHOTO OpraHy, 3 NpUMBOAY iXHIX B3a€EMHHX IpaB Ta 000B’s3KiB,
a TakoX YMOB iX peanizauii, Ta BUMarae po3B’si3aHHs Ha MiJICTaBl MPaBOBOi OLIIHKH
(bakTHYHUX 0OCTaBMH i IEPEBIPKU 3aKOHHOCTI /il BIAaTHOTO Cy0’€KTa MIONO IUIaT-
HHUKa ITOJATKIB.

TakuMm YUHOM, IOPUANYHI MEXaHI3MU BUPILIEHHs MOAATKOBUX KOH(IIKTIB € Hall-
Ol e(h)eKTUBHUMH B TOMY CEHCI, B SIKOMY CIIPHSIIOTH MOAOJIAHHIO KOJi3il moxart-
KOBOT'0 3aKOHOAABCTBA Ta 1HIIMX JOTHYHHUX 0 HBOTO ramys3ei, cTabinizyoTh cuTya-
1i0, TOPODKYIOTh PeabHO BU3HAYEHI ITPABOBI, COMIaNIbHI Ta EKOHOMIYHI HACII KU
IUIs1 CTOPiH KOH(QIIIKTY, a TAKOXK TapaHTYIOTh peaji3aliio IPUHHATOrO PillieHHs aBTO-
PHUTETOM JepKaBU YU MI>KHAPOAHOTO CITIBTOBAPUCTBA.
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Purpose. The objective of the article is to establish the content and meaning of conflicts that arise
and cease in the field of tax relations.

Methods. The evolution of scientific conflict concepts is due to the interdisciplinary approach:
emphasis is placed on the impossibility of separating philosophical, social, psycholinguistic and
legal aspects of the conflict. Comprehensive and systematic analysis of the “conflict” category
was carried out using an integrative approach.

Results. Modern approaches to the conflict as an object of scientific analysis are differentiated
into two main groups: 1) the conflict is considered in a narrow field sense; 2) the conflict is studied
from interdisciplinary positions.

The legal nature and attributive properties of the tax conflict are clarified from the standpoint of
the tax law theory. There are five groups of factors that confirm the actual existence of conflicting
tax relationships.

A special attention was paid to the characteristics of the tax dispute (as one of the stages of the tax
conflict) and ways to protect the rights of taxpayers. In particular, the issue of self-protection of
taxpayers’rights as a guarantee of the realization of subjective rights and legitimate interests in
tax relations and as a basis for preventing tax conflicts and tax disputes was highlighted.
Conclusions. It is proved that the basis of any conflict is a contradiction, which plays a systemic
role both for certain types of conflict and for different levels of their research. However, the
presence of contradictions forms only the preconditions of possible behaviour, while interpersonal
relationships — as a social category — play a crucial role in the choice of an individual strategy in
communicative interaction.

1t was substantiated that the tax dispute is a mechanism to guarantee the realization of subjective rights
of stakeholders and the balance of public and private interests in the field of taxation, given the following
factors: 1) focus on protection and restoration of violated (disputed) rights, further; 2) focus on resolving
the tax conflict that has arisen over the exercise of rights and obligations, 3) focus on ensuring stability of
conditions to implement the legal norm and optimization of legal regulation, 4) considering the dispute
by the state power authorized body ensures stability of the legal system of a society.

1t is determined that a tax dispute is a tax conflict of the tax relations subjects, submitted for consideration
to the authorized jurisdiction body, concerning their mutual rights and obligations, as well as the
conditions of their implementation, and which requires a solution based on a legal assessment of the facts
and verification of the legality of the government entity s actions in relation to the taxpayer:

Key words: conflict, contradiction, tax conflict, tax dispute, public and private interests.
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VJIK 35:342.

10.17721/2227-796X.2021.1.06

HOPMATUBHO-NPABOBI 3ACAZI PEANI3ALII NPABA TPOMALSH
HA CBOBOAlY TA OCOBUCTY HEQOTOPKAHICTb

Mema. Memoro cmammi € GU3HAYEHHS HOPMAMUGHO-NPABOGUX 3acad peanizayii npasa
2POMAOsIH Ha 6800600y ma o0coducmy HeOOMOPKAHHICMb N34 CPEPor KPUMIHAIbHO2O
npo6adHcenHs (3 no3uyii aOMIHICMpamueHo2o npasa,).

Memoou. Memooonozito 00CHiONCenHss CMAHOBIAMb 3A2AlbHI Ma CneyiaibHi Memoou
HAyKoB020 MIi3HAHMSA, GKAIOUAIOYU CUCMEMHULl, NOPIGHATLHO-NPABOBUL,  2PYNYBAHHS,
CMPYKMYPHO-TI02I4HUL, aHai3y, cunmesy, 0eOyKyii, IHOVKyii ma inwii, AKi Oynu UKOPUCMAHT
ni0  4ac OOCHIONCEHHSI NONONCEHb HAYKOBUX Npayb, HOPMAMUBHO-NPABOBUX AKMIE,
gopmysanns Hanpsamie peanizayii npasa Ha 80000y ma 0coOUCM)Y HeOOMOPKAHHICMb,
cucmemu HOpMAMUEHO-NPABOGUX OOKYMEHMI6 Ma GUpoONeHHs a8MOPCLKUX GUCHOBKIS,
nponosuyiti ma pekomeHoayil.

Pezynomamu. Y nepwiomy po3oini cmammi 3’ac08aHO CMAH HAYKOBUX PO3POOOK i3 NUMAHD
HOPMAMUBHO-NPAso8o2o 3abesneuents peanizayii npasa Ha c600600y ma ocooucmy
HeOOMOPKAHHICMb, OXAPAKMEPU308AHO HOPMAMUBHO-NPABOGI AKMU 3d2ANbHO20 XAPAKmepy
5K 0dicepena HOpMAMUBHO-NPABOBO20 Pe2Y08ANHS 8 Yill chepi ma 6uU3HAUEHO iXHI OKpemi
ocodnueocmi.

Y opyeomy poszoini cmammi posensHymo okpemi cneyiaibHi HOPMAMUEHO-NPABOSL aKmi,
AKI PO3KPUBAIOMb NONOJNMCEHHS. HOPMAMUBHO-NPABOBUX OOKYMEHINIE 342aNbHO20 Xapaxkmepy
cmocosHo peanizayii npasa Ha c6ob0dy ma ocobucmy Hedomopkaruicmy. Chopmynbosaro
negHi Hanpsimu pearizayii npasa Ha c6o60dy ma ocobucmy nedomopkanicmo. Haconoweno na
OOYITLHOCHT NPUUHATMS. HOPMATNUGHO-NPABOBO20 AKMA, AKULL Pe2NIAMEHMYBAMUMe MEXaHi3I
peanizayii ma 3abe3neyenHs peanizayii npasa Ha c60000y Mma 0COOUCHTY HEOOMOPKAHHICHb
i gKaIOUAMUME NONONCEHH NPO NOMAMMA 1 3UIC Yb02O NPAsd, HANPAMU 11020 peanizayii,
cy0’exmig iHcmpymenmu i npoyeoypu 3abe3neueHHs, KOHMpOlb 3d OOMPUMAHHAM UYbO2O
npasa ma 3aKoHoO0ascmea 8 yitl cghepi, 6ionosioanvuicms 3a nopywenus ma ix. Iliokpecieno
HeOOXIOHICMb NOOANLUUX HAYKOBUX QOCTIONCEHD I3 YbO2O NUMAHHSL.

YV mpemvomy po3oini cmammi nagedeno HU3KY MIJCHAPOOHUX HOPMAMUBHO-NPABOBUX
axkmie, sKi popmyroms cob6or npasoge niOTPYHMsA HANPAMI6 peanizayii npaea Ha c60000y
ma ocobucmy Hedomopxaunicme. Hasedeno asmopcvie b6auenns numanhs cnigeioHOUEH s
nonooiceny Koneenyii npo 3axucm npag noounu i 0CHOBONONONCHUX c80600 i [[uginbHo2o
KoOeKcy Yxpainu il 3acmoco8anux y Hux nioxoo0ie 00 HOpMamueHoO-npagosoi peziameHmayii
npaea Ha c60600y ma 0cooucny HeOOMOPKAHHICb.

Bucnoexu. YV sucnoskax iidemvca npo cucmemu HOPMAMUBHO-NPABOBUX AKMIG, AKI
CMaHoGIAMs cO6010 HOPMAMUBHO-NPABOGI 3acadu peanizayii npasa Ha c60600y ma ocooucmy
HedomopKauuicmy.  [IpoOKoMeHmosano pieHb  HOPMAMUBHO-NPABOBOO  3aOe3NneyeHHs
peanizayii npasa Ha c600600y ma ocobucmy HedomopkauwHicms. OKpecieHO Hanpsmu
1l nepcnekmuey NOOAIbLUUX HAYKOBUX 00CTIONCEHb i3 NUMAaHb peanizayii npasa Ha c600600y
ma ocobucny HeOOMOPKAHHICMb.

KiouoBi ciioBa: npaBo Ha cBOOOLY Ta 0COOMCTY HENOTOPKAaHHICTh, peai3alis mpaBa Ha
cBOOOIY Ta 0COOUCTY HENOTOPKAHHICTh, HOPMATHBHO-TIPABOBI 3aCa 1, HOPMATHBHO-IPABOBI
aKTH, HOPMaTHBHO-IIPABOBHII Oa3UC, HOPMATHBHO-TIPABOBE 3a0€3MICUCHHSI.
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1. Betyn

[IpaBo Ha cBOOOmy Ta OCOOMCTY HEIOTOPKAHHICTH
€ OfHUM i3 (yHAaMEHTaJbHHUX TIpaB JIIOAWHH, 3aKpiruie-
HUX y cT. 29 Koncruryuii Yipainu (Konctutynis Ykpainu,
1996). Bin sikocTi HOTO HOPMAaTHBHO-IIPABOBOTO 3abe3re-
YEHHS 3aJIS)KUTh PIBEHb HOTO TOTPUMAHHS i 3aXUCTY B JIEp-
xagi. lle 3ymMOBIIOE HEOOXiMHICTH IOCHIHKCHHS CTaHy
HOPMAaTHBHO-TIPABOBOT'O PETYJIIOBAHHS 3 MUTaHb peaizallii
ILOTO TIpaBa Ta ii 3a0e3MeueHHs 3 MOAaIbIIUM (POPMYITIO-
BaHHSIM IUIAXIB HOTO ygockoHaneHHs. [Ipore B HaykoBii
JiTeparypi ocTaHHE (Ha3BaHe) MUTAaHHS PO3KPHUBAETHCS a00
noBepxHeBo (0coOIMBO, KOMM pealtizamis Ta/abo 3abe3me-
YCHHS 1[bOTO [IPaBa BUBYAETHCS OOIYHO, PA30M 3 THIIIUMU
HEMallHOBUMHU IIpaBamMu JroAuHu. Hanpuxian, takumu
€ mpaui B.B. Koxxana (Koxan, 2016), O.O. [Tynau (ITynna,
2018) Ta iH.), a0 X y po3pi3i KPUMIHAILHOTO MPOLECY
(manpukian, y muceprauii A.O. Ilobepexnnk (IToGepex-
HUK, 2017), y xonekruBHiii npani B.O. bonsik, B.A. 3aB-
ropoaasoro, F0.I. Mopo3z, O.0. Opnosoi, JL.M. Cepaiok
ta M.A. Cam0bopa (3a0e3neueHHs paB JIOIUHHN Y TPaBO-
OXOpOHHIH nistibHOCTI, 2018) Ta iH.), MO 3aJUIIae Mo3a
yBarow JOCIiHUKIB, 3 OJHOTO OOKY, IPaBOBI 3acaju pea-
Ji3anii mpaBOBUX MOMJIMBOCTEH, 3yMOBJICHUX IPaBOM Ha
cBOOOMy Ta 0COOMCTY HEJOTOPKAaHHICTH 1032 KPUMiHAIb-
HUM TIPOLIECOM, a 3 IHIIOTO — aJMiHICTPaTUBHO-TIPABOBI
BIJIHOCHHH, SIKi BUHUKAIOTh Y 3B’S3KY 3 pealizalli€lo 3a3Ha-
YEHOTo TpaBa Ta ii 3a0e3MeueHHs, 1 Jpkepesa iX IpaBoBOro
perymntoBaHHs.

3 omisiay Ha Ue Memoio cmammi € BU3HAYCHHS HOP-
MaTHBHO-TIPABOBUX 3acaj] peaiizallii mpaBa TpOMajsiH Ha
cBOOOy Ta OCOOHMCTY HENOTOPKAHHICTh 1033 CQEeporo
KPUMIiHAJIBHOTO TPOBAKEHHS (3 MO3UIII aaMiHICTpaTHB-
Horo mpaa). [l ii JOCATHEHHS HEOOXiJHO BHKOHATH
TaKi 3a60amHsA: 3’ACYBaTH 3arajibHi 3acajyd HOPMAaTHBHO-
MPaBOBOTO 3a0e3MeueHHs peaizaiii mpaBa Ha CBOOOAY
Ta OCOOMCTY HEJIOTOPKAHHICTh; PO3MISHYTH CHeliajibHi
HOPMAaTHBHO-TIPABOBi aKTH, SIKi PO3KPUBAIOTH TOJOKESHHS
3arajJibHUX HOPMAaTHBHO-IIPABOBHUX TOKYMEHTIB; O3HAHOMH-
TUCHh 13 MDKHApPOOHMMH HOPMATHBHO-NIPABOBHMH aKTaMu
B il cdepi; chopMyntoBaTH BiAOBIAHI BUCHOBKU. Memo-
00102110 00CATI0MHCEeHHs. CTAHOBIIATD 3arajibHi Ta CIeliaibHi
METOIU HAyKOBOTO IMi3HAHHS, BKJIOYAIOYH CUCTEMHHI,
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MOPIBHAUIBHO-IPABOBUH, TpyIyBaHHS, CTPYKTYpPHO-JIOTIYHHUH, aHali3y, CHHTE3Y,
JEemyKIii, IHAyKIii Ta i1, sIKi Oy’ BUKOPHUCTaHI Mij] 9ac JOCIiKEHHS TOI0KEHb
HAyKOBHX IIpalb, HOPMaTuBHO-NIPAaBOBUX aKTiB, (hOpMyBaHHS HaIlpsiMiB peajizaiii
mpaBa Ha cBOOOIY Ta 0COOUCTY HEAOTOPKAHHICTh, CHCTEMH HOPMAaTUBHO-TIIPaBOBUX
JOKYMEHTIB Ta BUPOOJICHHS aBTOPCHKUX BUCHOBKIB, IPOIO3HUIIiH Ta peKOMEHIALIH.

2. 3arajbHi 3acagu HOPMATHBHO-TIPABOBOI0 3a0e3NeYeHHs

[Ipuctynaroun m0 BUKIaLy OCHOBHOTO MaTepially, 3ayBaKMMO, IO PO3KPHTTS
BHHECEHOTO Ha PO3IVISLI MUTAHHA 3aJI€KHUTh HacaMIepe Bill TOTO, [0 PO3YMITH Mij
paBoM Ha cBOOOIY Ta 0cOOHMCTY HenoTopKaHHicTb. Hanpukinan, y ¢axosiit mitepa-
Typi BU€HI, IEPEPAXOBYIOYM HOPMAaTUBHO-TIPABOBI aKTH, SIKUMH 3aKpiIUICHO 3acaiu
peanizariii/3abe3neueHHs 1IbOTO IpaBa, Ha3WBaIOTh 3akoH Ykpainu «lIpo cBoboxy
nepecyBaHHs Ta BUIbHUE BHOIp Micus mpoxuBaHHA B Ykpaini» (Koxan, 2016).
Tak camo 3ycTpivaroTbesl BUMAJKH, 33 IKUX HAYKOBLI PO3MEXOBYIOTh HOPMAaTHBHO-
MIpaBOBi 3acajay peaiizauii/3ade3nedeHHs IpaBa Ha cBOOOLY Ta MpaBa Ha 0COOUCTY
HepotopkanHicTs (Ilynna, 2018). BuknaaeHe cBiTUUTh, IO CTAaH HAYKOBUX PO3PO-
OOK 3 OKpECJIEHOro MUTAaHHA € HEOOHO3HAYHUM 1 ()aKTMYHO HMHI BiACYTHS €IUHA
MpaKTUKa BU3HAYEHHs] HOPMAaTHUBHO-TIPABOBOTO MiAIPYHTS pealtizalii npaBa Ha CBO-
0omy Ta 0cOOHMCTY HEIOTOPKaHHICTb, L0 CTBOPIOE 3HAYHI MEPENOHH B peanmizawii
Ta 3aXUCTI UBOro mpasa JonuHu. Came TOMy Tak BaXKJIMBO 3aKPIMHUTH HAa HOpMa-
TUBHOMY DIBHI UiTKHH MeXaHi3M i3 peanizamil Ta 3a0e3neueHHs peasizamii 0bOro
mpasa (BJIacHe, KOXXHOT'O OCHOBHOTO IpaBa JIIOAWHK) 1 OYaTH MOTO i3 BU3HAUEHHS
B HOPMAaTHBHO-IIPABOBHX aKTaX MOHATTS 1 3MiCTy I[bOTO IIPaBa.

[loku, 3 METOI0 PO3KPUTTS TEMH CTaTTi, MPONOHYEMO BHUXOOUTH, MO-TIEpILE,
3 TOTO, IO MPaBO HA CBOOOLY Ta OCOOMCTY HEAOTOPKAHHICTH € IIICHUM IPaBOM,
a OTXe, 1 HOPMAaTUBHO-TIPABOBI 3acaaM Ul HHOTO Ta KOXKHOI HOro YacTHHH, SIKi HE
MAaloTh PO3IVISLIATUCH OKPEMO, €IMHI, IO-ZPYTe, 3 TOTO, 10 IPaBO HA CBOOOLY Ta 0CO-
OHCTY HEIOTOPKAHHICTh € CAMOCTIHHUM KOHCTHUTYLIHHUM ITPAaBOM JIFOIWHH, a OTXKeE,
BiIMEKOBaHMM BiJl PELITH CaMOCTIHHMX MpaB i cBOOOM, 3aKpIIUIEHUX B OKPEMHUX
crartax Koncruryunii Ykpainu. BigmoBiaHo, i HOpMaTUBHO-IPaBOBi 3acalu KOXKHE
3 X npaB Mae BracHi. OTKe, 3acaau peanizanii / 3a0e3nedeHHs peasizauii npasa
Ha CBOOOAY Ta 0COOUCTY HEJJOTOPKAHHICTh HE BKIIFOYAIOTH y ce0e 3acaau peanizallii
cB00OJ IlepecyBaHHs, BUILHOTO BUOOPY MiCIS IPO>KUBAHHS TOLLO.

BpaxoBytoun BuKIazeHe, IPOMOHYEMO PO3i0OPaTHCH, SIKi K came JpKepena mpasa
CTaHOBIATH 0000 MPaBOBHN (yHAAMEHT peajizauii JOCIiHKyBaHOTO HAaMH IpaBa.
3BepHIMOCH CIIOYATKY 10 HalllOHAJBHUX JHKEPE IpaBa, A0 IKUX y HayKOBiH miTepa-
Typi 3apaxoByI0Th: KOHCTHTYILII0, 3aKOHHM Ta MiA3aKOHHI HOPMAaTHBHO-IPABOBI aKTH
Vkpainn (AnminicrparuBae npaBo Ykpainu. IloBuuit kypc, 2018). 3a3Hadeni mxe-
penia € OCHOBHUMH, Ha SIKi B Mpoleci peanizanii, 3a0e3meueHHs peasizauii i 3axu-
CTYy NpaB JIOIUHH TPAJULIHHO CIMPAIOTHCS B HALIIM JepikaBi (30kpema, GopMyIIro-
I0YM TIACTaBH 1 MpeaMeT MO30BY, OOTPYHTOBYIOUH IPABOBY MO3HILIII0, BUMATalOUH
BiJl TpeTiX 0ci0 NOTpHMaHHS MpaBa, MiJ 4Yac 3BEPHEHHA A0 CyO’ €KTiB myOnmiuHol
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aaMiHicTparii Tomo). Kpim Toro, koiu #aeThes Mpo MisIbHICTE Cy0’ €KTIB myOmiuHOT
aJMiHiCTpalliil, HaNPUKIIa/d, OB’ I3aHy i3 3a0e3MeueHHsIM peaizallii mpasa, nepeay-
ciM BOHHM MalOTh JOTPUMYBATHUCh CaMe Ha3BaHUX JPKEPEIN MPaBa, 10 NPsSMO 3aKpil-
JeHo y cr.cT. 6, 19 Koncrutynii Yipainu. Tomy HacaMiiepea HOLIIBHO OKPECIUTH
HU3KY HalllOHaJIbHUX HOPMAaTHBHO-IIPABOBHX AaKTiB, MOJIOKEHHS SKUX (HOPMYIOTH
HOPMaTHBHO-IIPaBOBH Oa3uc peanizauii mpasa Ha cBOOOLY Ta 0COOHCTY HEAOTOP-
KaHHICTb.

Cepen Hux Bapto 3razatu npo Koncturyunito Ykpainu Ta LuBinbHUE KoZekc
(manmi — IUK) Ykpainu (UK Ykpainu, 2003). Humu 3aknageHo npaBoBi MiaBaTuHU
B PEryJIOBaHHI BiIHOCHH i3 peani3awii BKa3aHOro mpaBa, ocKinbku B Koncrurymii
BOHO rapaHTOBaHe KOXkHil moanHi, a y LIK Ykpainu 3akpimiieHo 3acaan BU3HaUCHHS
Horo 3micty. 3a3BHuail cepen OUX HOPMAaTUBHUX IOKYMEHTIB Ha3HMBAIOTh TaKOX
Kpuminansuuit npouecyansuuit kogexke (mani — KIIK) VYkpainu (KIIK VYkpainwy,
2012) 3 ornsimy Ha Te, WO B Horo Mexkax (y cT. 12) 3akpimieHo okpeMi 0coOIMBOCTi
pearizanii i ZJOTpUMaHHs MpaBa HAa CBOOOLY Ta 0COOMCTY HENOTOPKAHHICTD ITif] Yac
KpUMiHAJIBHOTO MpoBakeHHs. OnHak, ko nonoxkeHHs LUK Ykpainu marots 6inbI
yHiBepcaJbHUH XapakTep, To noiokeHHs KIIK Ykpainu crocyrorbes cyTo Kpumi-
HAJIBHOTO MPOLIECY 1 He MOXKYTh OyTH peasti3oBaHi mo3a HUM. BogHouac 3ayBakumo,
mo nonoxeHHs KIIK Ykpainu MaroTh BpaxoByBaTuCh y MpoLeci 3A1HCHEHHS KOHT-
POJIIO 33 AOTPUMAHHIM Cy0’€eKTaMH yOIiuHOI agMiHicTparii mpas i cBOOO. TIOANHI
Ta 3aKOHOJABCTBA (1HIIMMH CIOBAaMH, BOHM HE PETYIIOIOTH LIO AisIbHICTh, ale iX
JOTPUMaHHS O0OB’SI3KOBO Ma€ MEPEBIPATUCH YIIOBHOBKEHHUMHU Ha Te Cy0’€KTaMH
myOniuHOl aAMiHICTpalLii, a TAKOX IHCTUTYTaMH TPOMAASHCHKOTO CYCHUIBCTBA Mix
Yac 3IiMCHEHHA IPOMAJACHKOrO KOHTPOM0). | B Wil 4acTHHI BOHM CTaHOBUTUMYTb
co0oto 3acaau peanizauii Ta 3a0e3mneueHHs peanizalii mpaBa Ha cBOOOAY Ta 0COOH-
CTY HEIOTOPKAHHICTh 13 MO3MLIi aAMIHICTPaTUBHOIO MPaBa.

VY pakypci BuknageHoro Bapro 3ramaru takok Cimeitamii xomekc (manmi — CK)
VYkpainu (CK Ykpainun, 2002), B Mexax SKOT0 3aKpiIuieHO paBo Ha CBOOOIY Ta 0CO-
OHCTY HEOOTOPKAHHICTH Ta PO3KPUTO OKPEMi acleKTH Horo peanizamii y muto0-
HUX BigHOocuHax. 3apaxyBanHs CK Vkpainu mo mpaBoBHX 3acal peanmizawii ObOro
mpaBa, y TOMY YHCIi Kpi3b MpHU3MY aAMiHICTPaTUBHO-IIPABOBOTO PETYIIOBAHHS,
3yMOBIIEHE THM, 110: 1) muTaHHA peecTpauii murrody Ta HOro po3ipBaHHA, MiJ Yac
SKHX MaloTh Oyt norpumani nojoxennsa CK Ykpainu, nHanexars no chepu npa-
BOBOTO PETYJIIOBAHHS aJMiHICTpaTUBHUM MpaBoM (y YacTHHI, SKa CTOCYETbCS HiH
cy0’exta myOmiuHOi aaMiHiCTpalii 3 MPUBOLY AOTPUMAHHS BUMOT 3aKOHOAABCTBA,
mpaB i cBoOox moauHd. HeoOXigHicTh X JOTpUMaHHS OpraHaMy AEP>KaBHOI pee-
CTpalii aKTiB HMBIIBHOTO cTaHy BuiuuBae (okpim KoHctuTynii Yipainu) 31 3micty
4. 1 ct. 8 3akony Ykpainu «IIpo nep:kaBHY peecTpauito akTiB HUBUIEHOTO CTaHY»
(3Y «Ilpo nepxaBHY peecTpallito aKTiB IIUBLILHOTO CTany», 2010)); 2) noTpuMaHHs
nonoxxeHb CK Ykpainu npo npaBo Ha cBoOOIy Ta 0COOHMCTY HEOTOPKAHHICTH 0e3-
ocepeIHbO NOB’sI3aHe 3 AISTIBHICTIO Cy0 €KTiB myOniyHoi anMmiHicTpauii i3 3amo0i-
TaHHS Ta NPOTHUAIl JoMamHbOMY HacuibeTBY (3Y «IIpo 3amobiranHs Ta MpOTUAIIO
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JOMAaIIHbOMY HaCHILCTBY», 2017), Ka TakoX PEryaloeTbCsi HOPMAaMH aMiHICTpa-
TUBHOTO IPaBa.

Ho Ttoro x monoxeHHss CK VYkpaiHu copusioTh pO3MINPEHHIO 3aKPiIIEHOTO
y LIK Vkpainu 3MmicTy npaBa Ha cBOOOLY Ta 0COOMCTY HEJOTOPKaHHICTh. 30KpeMa,
3rigHo 3 4. 1-3 cr. 56 CK Vkpainu 4onoBiK i ApyKHHA B KOHTEKCTI IIpaBa Ha CBOOOIY
Ta 0COOMCTY HEJOTOPKAHHICTh MAIOTh TaKi MPaBOBI MOXKIIMBOCTI: BUIBHOTO BUOODY
MICIISI CBOTO IPOXKMBaHH; BXKUTTA 3aXO/iB, AKi He 3a00pOHEH] 3aKOHOM 1 HE CcyTie-
peyars MOpaIbHUM 3acafiaM CyCIiJbCTBA, 100 MiATPUMaHHS IUTIOOHUX BiIHOCHH;
npunuaeHHs mmooHux BizHocuH (CK Ykpainu, 2002). Okpim Toro, 4. 4 cT. 56 CK
VYkpainu 3aKpilyIeHO BUMAJKH, SIKi BBAKAIOTHCS MOPYILICHHAM LBOTO IIPaBa, a caMe:
MPUMYILITYBaHHA O NPUIMHEHHs HUTIOOHMX BIIHOCHH; MPUMYILIYBaHHS 10 ix 30e-
PEKEHHS; MPUMYIITYBAaHHS JI0 CTAaTEBOrO 3B 53Ky 3a AONOMOror ¢izuuHoro ado
ncuxiynoro HacunbeTBa (CK Vipainm, 2002). Y. 2-3 1 4. 4 KopecnOHAYIOTh OfHA
3 OJTHOIO, TOOTO MPUMYIIIYBaHHS J0 30€pEKEHHS i NPUMTUHEHHS IIUTIOOHX BiTHOCUH
€ TIOPYIIECHHSIM 1 cBOOOJM MiATPUMAaHHSA, 1 CBOOOAN NMPHUIMHEHHS TAKUX CTOCYHKIB
OJTHAKOBUM YMHOM. BifmoBigHO, 4. 4 cT. 56 pakruyuHO 1yoimoe 3mict 4. 2-3 ct. 56 CK
Vkpainu. Y Takomy pasi, Ha Hally OyMKY, ZOPEYHIIIe 3aCTOCYBaTH ONHE 3 JBOX:
a00 TO3MTHBHE 3aKPIiIUICHHs PaBOBUX MOXKIMBOCTEH, a00 JK HEraTHBHE y BUIVISAL
3a00pOH MOpYLIEHHS. Y MPOTHJIEKHOMY BHITaJKy MAaeMO CHUTYaIlilo, 3a SIKOi B pi3-
HUX YaCTHHAX OJHI€l CTAaTTi WAEThCS MpO OAHE ¥ Te came, 10, OE3CYMHIBHO, Ma€
PO3MISAATHCH K HMOPYILIEHHS HOPMOTBOPUOi TexHiku. Ha Ham mormsia, nopevnimie
BHUKOPHCTaTH OCTaHHIN 13 Ha3BaHMX BapiaHTiB, OCKUIBKH BiH YiTKillIE PO3KPUBAE
3B’S30K 3a3HAYEHUX MIPABOBHX MOXKJIMBOCTEH i3 MpaBOM Ha cBOOOIY Ta O0COOHCTY
HEIOTOPKaHHICTh Ta MPSIMO O3HAYae, 110 KOKHA JIIONWHA BiJIbHA B PIlIEHH] SK L1010
MPUITUHEHHS, TaK 1 moa0 30epekeHHs! LUTIOOHNX CTOCYHKIB.

BonHouac Bifpi3HAETHCSA BiJ PO3MISHYTUX MOJOKEHb HOPMA, 1110 IPUMYILIyBaHHS
JI0 CTaTeBHX CTOCYHKIB € MOPYLICHHSM IpaBa Ha cBOOOLY Ta 0COOMCTY HEZOTOp-
KaHHICTh. Y IBbOMY pa3i Mae Micle KOHKpETH3alisi MoJokeHb CT.cT. 288—289 1K
VYkpaiHu, sfika € KOPUCHOIO 3 OIVISITy Ha HETaTUBHY 3BUUKY 3BHUHYBau€HHs )KEPTB CTa-
TEBOTO HACUJIbCTBA, ITHOPYIOUH MPH LIbOMY, LIOHAHMEHIIIE, IXHE MPaBo Ha CBOOOIY
Ta 0COOMCTY HEAOTOPKAHHICTh. 3 OINIALY Ha i€, BBAXKAEMO 32 HEOOXITHO JOTTOBHUTH
cT.cT. 288-289 11K Ykpainu BillOBITHAM MOJIIOKEHHSIM, 11100 OYyJI0 OIHO3HAYHO 3pPO-
3yMiJIO, 110 MPUMYIIYBaHHS 0 CTaTEeBHX KOHTAKTIB € MPSMHUM MOPYLICHHSIM IpaBa
Ha cBOOOLY Ta 0COOHMCTY HEJOTOPKAHHICTH 3arajioM, a He JHIIe y HUTIOOHUX CTO-
CyHKax (mpH 1[boMY 30€peKeHHS 3a3HaYeHOTo MoJokeHHd y 4. 4 ¢T. 56 CK VYkpa-
{HM TakoX 3aJMILAETHCS BAXIUBUM 3 OISy HA Te, IO HE yCi JIIOAU YCBiIOMIIIO-
I0Th, 1[0 HAsABHICTh LUIIOOY HE O3HAYa€ BiICYTHICTH YCUISKMX NEPENOH, 30KpeMa
y BUDJISAJII HEOOXITHOCTI JOTPUMAHHS MTPaB 1 CBOOOJ KOXKHOTO 3 MOApPY KK ). Takuit
KPOK TOSICHIOETBCS. POSMUTHM (HDOPMYIIOBAHHSAM 3MICTY IIbOTO IpaBa B IOJIOXKEH-
uax LK Ykpainu, BHacnioK 4oro He BCi 0COOM 3MOXKYTh OTHAKOBO OLIIHUTH MpHU-
YETHICTh CTaTEBUX CTOCYHKIB 10 cBOOOJM Ta HEIOTOPKAHHOCTI 0codu uepes chop-
MOBaHHIA CBITOINISA, 3BUYKH, BUXOBaHHA (MOro HecTady) TOIIo. BiamoBigHO, YuM
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KOHKpeTHile Oyie po3nucanuii 3MicT IpaBa Ha CBOOOAY Ta 0COOHCTY HEJOTOPKaH-
HICTb, TUM BHUILUM Oyzie piBeHb HOTO JOTPUMAHHS.

Oxpemo BBayKaeMoO 3a HEOOXiZHE BUCIOBUTHCA 1 3 mpuBoAy 4. 1 ct. 56 CK Vkpa-
HM, 3TiAHO 3 KOO O 3MICTY IpaBa Ha CBOOOIY Ta OCOOHMCTY HEAOTOPKAHHICTH LIUM
HOPMaTUBHUM aKTOM BKJIIOYEHO MPaBO HA BUIBHUH BHOIp MICIS CBOTO MPOKUBAHHS
(CK VYkpainu, 2002). [Ipore cBoboaa BOOpPY MiCLsI IPOKUBAHHS 3HAXOAUTHCS 1032
MEXaMH{ 3MICTy IpaBa Ha CBOOOIY Ta OCOOMCTY HEHAOTOPKAaHHICTh, OCKIJIbKH BOHA,
mo-Tepiie, 3aKpimieHa B okpeMiii crarti Koncruryuii Ykpainu (ct. 33, Konctutymis
Vkpainu, 1996) 1, mo-apyre, oB’s3aHa i3 mpaBoM Ha cBOOOLY IiepecyBaHHs. Tomy, Ha
HaIly IyMKY, IO IPaBOBY MOKJIMBICTH BapTO BUHECTH 3a Mexi cT. 56 CK YkpaiHu.

o6 3’sicyBaTH, sSKi HOPMAaTHBHO-IIPABOBI aKTWU 1032 Ha3BaHMMHU CTAHOBIITH
co00I0 HOPMAaTHBHO-IIPABOBI 3acaau peaiizauii mpaBa Ha CBOOOAY Ta OCOOHCTY
HEIOTOPKaHHICTh, MPOMOHYEMO CIIOYAaTKy BCTAHOBWTH, SIKi 3aKOHU Ta Ii3aKOHHI
aKTH OB s3aHi 3 HA3BaHUMU 3arajlbHIMU HOPMAaTHBHO-IIPAaBOBUMH aKTaMH Ta pO3-
BHBAIOTh IX IOJIOKEHHS B KOHTEKCTI peami3alii Ta agMiHiCTPaTHBHO-IIPABOBOTO
3a0e3MnedeHHs peaizanii nmpasa Ha CBOOOAY Ta 0COOUCTY HEAOTOPKAHHICTb.

3. CneniaJibHi HOpMATMBHO-TIPABOBI AKTH

O3HallOMHBIINCEH i3 HOPMAaTHBHO-TIPABOBHMH aKTaMH, SIKI CTaHOBJSTH COOOIO
3arajipHi 3acaay peanizalii npaBa Ha cBOOOAY Ta 0COOMCTY HEAOTOPKAHHICTh, MPO-
MIOHY€EMO MEPEUTH A0 PO3MIALY OB’ A3aHUX 13 HUMH CIIeiallbHUX HOPMAaTHBHO-TIPa-
BOBHX JOKyMeHTiB. Tak, i3 nonoxennsmu ct. 56 CK Ykpainu mos’si3aHi, mpo 1o
MU BX€ KOPOTKO 3a3HAauMIIM BUILE, HOPMAaTHBHO-NIPABOB1 aKTH, SIKi CTOCYIOTHCS:

— peecTpauii aKkTiB UMBLIBHOIO craHy: 3akoH Ykpainu «IIpo mepikaBHy pee-
CTpaliio aKkTiB LUBIIBHOTO cTaHy», Haka3z MinicrepctBa toctuuii Ykpainu «lIpo
3aTBepmxkeHHs [IpaBui gepikaBHOI peecTpalii akTiB HMBIIBHOTO CTaHy B YKpaiHi»
Bix 18 sxoBTHA 2000 p. Ne 52/5 (Hakaz MOV «IIpo 3arBepmxenns [IpaBun nepxas-
HO{ peecTpalii akTiB UMBIIBHOTO CTaHy B YKpaiHi», 2000);

— THTaHb 3ano0iraHHs i MPOTHIIl TOMAaIIHLOMY HACHJIBCTBY: 3aKOHH YKpaiHu
«IIpo 3amobiraHHs Ta MPOTHIII0 AOMALIHbOMY HacHILCTBY», «IIpo 3abesmeueHHs
PiBHHUX IpaB Ta MOXJIMBOCTEH kiHOK i 4onoBikiB» (3Y «llpo 3abesneuenns pis-
HHUX [IPaB Ta MOXKJIMBOCTEH KIHOK 1 4osoBikiB», 2005), moctanoBu Kabinery MiHi-
ctpiB Ykpainu «IIpo 3arBepmxenns [lopsaky ¢popmyBaHHs, BEASHHS Ta IOCTYILY IO
€IMHOTO IEP>KaBHOTO PEECTPY BUIAIKIB AOMAIIHBOTO HACHIIBCTBA Ta HACHILCTBA
3a o3HaKorw crati» Bix 20 6epesns 2019 p. Ne 234 (ITocranoBa KMV «IIpo 3aTBep-
mxenaa Ilopsaxy ¢opmyBaHHs, BeOeHHs Ta ocTymy...», 2019), «IIpo 3arBep-
mokeHHs [lopsinky B3aemomii cy0’€eKTiB, IO 3MIHCHIOIOTH 3axoau y cdepi 3amo0i-
TaHHS Ta MPOTHIil TOMAIIHEOMY HACHIIBCTBY 1 HACHUJIBCTBY 3a O3HAKOIO CTATi» BiA
22 cepnns 2018 p. Ne 658 (ITocranoBa KMV «Ilpo 3arBepmxenns [lopsiaky Bzaemo-
Iii cy0’exTiB...», 2018).

3 monoxenusmu KIIK VYkpainm 3 mo3muii aaMiHiCTpaTMBHO-IIPaBOBOTO pEry-
JIIOBaHHS pealtizalii mpaBa Ha CBOOOAY Ta OCOOMCTY HEIOTOPKaHHICTb HOB’si3aHi
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Taki HOPMAaTHUBHO-TIPaBOBi akTH: 3akoH Ykpainu «llpo momepenHe yB’SI3HEHHS»
(3Y «Ilpo monepenne yB’si3HeHHs», 1993), Haka3 MiHicTepcTBa BHYTPIIIHIX CIIPaB
VYkpainu Ta MinictepcTBa toctunii Ykpainu «lIpo 3arBepmkenns [HcTpykuii mpo
3ax0[H LI00 JOTPUMAaHHS BUMOT 3aKOHOIABCTBA IPH 3aTPUMaHHi 0e3 yXBasu CiiJl-
4Oro cyafi, cymy oci0, migo3proBaHUX y BYMHEHHI 3JI0YMHY, Ta OOpaHHI CTOCOBHO
MiZ03PI0OBAHMX 3al001KHOTO 3aX0ly — TPUMaHHA MiJA BapTolO MiJ Yac JOCYIO0BOTO
poschimysanus» Bix 1 sxoBtHA 2018 p. Ne 806/3105/5 (Hakaz MBCY, MIOVY «Ilpo
3aTBepMKEHHS [HCTpyKUii mpo 3aXoau OO AOTPUMAHHS BHUMOI 3aKOHOAABCTBA
[IpU 3aTPUMaHHi ...», 2018).

CBOE€10 4eproro HaOIBII IIMPOKUMHU 33 3MICTOM € MONI0KeHHs cT.cT. 288-289 LIK
Vkpainu. 3aBasku iX aHamizy MOKHa cOpPMYNIOBAaTH KiJibKa HampsMIB peajizaiii
mpaBa Ha cBOOOAY Ta 0COOHCTY HENOTOPKAHHICTb, SIKUM, KMOBIpHO, BiANOBiIaTUME
BJIaCHE HOPMATHUBHO-TIPABOBE MiATPYHTS, HAIPUKIALL!

1) Hampsim, IOB’S3aHMH 13 3aI00IraHHAM 1 IPOTUAIEI0 HACHIIBCTBY HaJ 0c00010,
IO BKIJIIOYAE:

— 3amobiraHHs 1 mpoTHAilo (QI3UYHOMY UM TICHXIYHOMY THUCKY Ha (ismuHy
0co0y, BTATYBaHHIO 11 10 BYKMBAHHS CIIUPTHHUX HAMOIB, HAPKOTHYHHX Ta IICUXOTPOI-
HUX 3ac001B, BANHEHHIO 1HIIMX JiH, 110 MOPYIIYIOThH IPaBo Ha CBOOOLY;

— 3amobiraHHs i HPOTUAIIO KaTyBaHHIO, Y)KOPCTOKOMY, HEJIIOICHKOMY a00 Takomy,
IO MPUHIXKYE ii T1HICTh, MTOBOMXEHHIO YU MOKApaHHIO;

— 3amobira”Hs i NpoTUAio Qi3MYHOMY HOKAapaHHIO JiTeH Ta MiZOMiYHMX, KOP-
CTOKiHl Ta amopaibHill moBediHUi Gi3nyHuX 0ci0 moxo iHmMX ocib, sKi € B O6e3mo-
pazHOMY CTaHi.

SIKIo BOATUCH OO aHai3y 3MICTOBHOTO HAalOBHEHHSA C(OPMYIbOBAHMX HAIps-
MiB, MOXXHa MOOAYUTH, IO BOHU YCi MOB’s3aHi i3 BUMHEHHSIM (pizudHOro Ta/abo
MICUXIYHOTO HACHUJIbCTBA HAJ| JIIONUHOIO. Y 3B’S3KY 3 UM MOXEMO IiHTH JOT14HOrO
BHCHOBKY, L0 peaji3allis JOCIiAKyBaHOr0 HaMHU IpaBa 3a LUMHU HalpsiMaMu pery-
JIIOBaTUMETHCS NIEPEBAKHO OJHUMH i THMH CaMMMH HOPMAaTHBHUMH aktamu. Hop-
MaTHUBHO-TIPAaBOBE MiATPYHTA 32 OKPECICHUMH HalpsMaMH CTaHOBUTHUMYTbH Ti cami
aKTH, SIKi MU Ha3UBaJIM BUILE B KOHTEKCTi PO3BUTKY MojoxkeHb cT. 56 CK Ykpainu,
a TaKoXX OKpeMi HOPMAaTUBHI JOKYMEHTH, 1[0 CTOCYIOTHCSI MPOTHUAIL: KOPCTOKOMY
MOBODKEHHIO 3 AiTbMH, Hanpukiaa, Hakas MinicTepcTBa OCBITH 1 HayKH YKpaiHH
«I[Ipo BXUTTA NOAATKOBUX 3aXOiB IIOAO MPOQINIAKTUKH Ta 3armo0iraHHs >KOpPCTO-
KOMY MOBOIKECHHIO 3 AiTbMI» BiJ 25 rpymaus 2006 p. Ne 844 (Hakaz MOHY «Ilpo
BXKUTTS JONATKOBHX 3aXOiB HIONO NPO]IIaKTHKKM Ta 3amoOiraHHs >KOPCTOKOMY
MTOBOKEHHIO 3 HiThbMm», 2006); TOPTriBIi JIOAMH, HANPUKIAM, 3aKOHH YKpaiHU
«IIpo mpotupaito Toprieii moapMuy, «Ilpo npukopaonHuii KoHTpOIE» (3Y «IIpo
NpOTUAiI0 TopriBimi JroapMu», 2011; 3Y «IIpo npukopaoHHHA KOHTpOIbY», 2009);

2) HampsM, TOB’sI3aHUN 13 PO3MOPAMHKEHHAM JIIOOUHOIO IMIONO Mepenadi Mmicis
ii cMepTi opraHiB Ta iHIIMX aHATOMIYHUX MaTepiaiiB ii Tijla HAYKOBUM, MEIUYHUM
abo HaBYaJbHUM 3aKjiagaM. Ha Hamry AyMmKy, 1€ MOJIOKEHHS BapTO PO3MISAATH
IMpIIE Ta He OOMEXYBaTH JIMIIE BUMAJKAMH CMEPTiI O0COOH, ajKe JOHOPCTBO 3a
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KHUTTS 0COOM TaKOXXK MOXKJIMBE JIMILIE 32 il 3rOIM Ta BOJEBUSBICHHS, 110, HA HAII
MOTVISIZ, TAKOXK MOXKE PO3IVISLIATHCH SIK TIPOSIB IpaBa Ha CBOOOAY Ta 0COOUCTY HEIO-
TOPKAaHHICTh. Y TaKOMy Pa3i 3MiCT IIpaBa Ha CBOOOLY Ta 0COOMCTY HEAOTOPKAHHICTh,
Ha Hally DyMKY, He3acIyXeHO 3BY>keHO CT.cT. 288—289 LIK Vkpainu, 3a Mexi SKux
BHHECEHO IpaBo Ha JoHOpcTBO (cT. 290 1K Ykpainm), mo, BiamnoBigHo, Mae OyTH
BHITIPaBIIEHE MUISIXOM 00’ eqHaHHs CT.cT. 288290 LIK Vkpainu B ogny crartio. Hop-
MaTUBHO-IIPAaBOBUM MIAIPYHTSM pealtizalii mpaBa Ha CBOOOLY Ta 0COOUCTY HeIO-
TOPKAaHHICTh 32 MM HanpsMoM € 3akoH Ykpainu «lIpo 3actocyBaHHS TpaHCIUIaH-
Tanii anaroMiyHUX MatepianiB moauHi» (3Y «llpo 3acTocyBaHHS TpaHCIUIaHTaLil
aHaTOMIYHUX MaTepianiB moauHi», 2018), [locranosa Kabinety MinicTpiB Ykpainu
«[esxi nuranaa peanizanii 3akony Ykpainu «lIpo 3acTtocyBaHHs TpaHCIUIaHTaLii
aHAaTOMIYHMX MarepianiB moguHi»» Bix 27 rpyaas 2018 p. Ne 1211 (Ilocranosa
KMY «/leski nutanns peanizanii 3akony Yipainu «lIpo 3acTrocyBaHHs TpaHCIUIaH-
Talii aHaTOMiYHMX MarepiamiB JonuHi»», 2018), Hakaz MinictepcTBa OXOpoHH
300poB’st Ykpainu «IIpo HagaHHS )KMBUM POJMHHUM TOHOPOM TOMOTpPaHCIIaHTaTa
Ut TpaHcrutanTanii» Big 10 kBiTHS 2012 p. Ne 250 (Hakaz MO3Y «llpo HamaHHs
KUBHM POJMHHUM JOHOPOM FOMOTpAaHCIIaHTaTa AJisl TpaHCIulaHTawii», 2012).
[lo3a My HanpsMaMM Ta Ha3BaHUMH KOAEKCAMH JOLIJIBHO TAKOX BHILIUTH
KaTeropilo HOPMaTHBHO-TIPABOBHUX AaKTiB, B SIKUX PO3KPHBAETHCA NMHUTaHHs peai-
3awii Ta 3a0e3MedYeHHs peanizalii IpaB JIOIUHH, Y TOMY YMCIIi IpaBa Ha CBOOOIY
Ta 0COOMCTY HEJOTOPKAHHICTD, ajie SIKi CIPsIMOBaHI Ha BU3HAYEHHS LUIAXIB ONTHU-
Mizanii myOniYyHOTO ynpaBiiHHA B AEPrKaBi, MiABUILEHHS PiBHA AOTPUMAaHHS MpaB
i cBoOOz TOImI0. MaeMo Ha yBasi cTpaTerii, IUIaHU, KOHLENLii PO3BUTKY, SIKi 3aTBEp-
JDKYIOTBCS TPaBOBUMH akTamu. Cepes HUX MOKHA Ha3BaTtu Ykas IIpesunenta Yipa-
ian «IIpo HamionaneHy ctparerito y chepi npas monuamn» Bix 24 Gepesns 2021 p.
Ne 119/2021 (Vka3 Ilpesunenta Yipainu «IIpo HanionansHy cTparterito y cdepi npas
monuan», 2021), Posnopsmkenns Kadinery MinictpiB Yikpainu «lIpo cxBaneHHs
Konnenuii /lepxaBHoi couianbHoi mporpamu 3amo0iraHHs Ta NPOTHIIT JoMarli-
HBOMY HAaCWJILCTBY Ta HACHJIBCTBY 3a O3HAKOIO cTaTi Ha mepiox no 2023 poky» Bix
10 >xoBtHA 2018 p. Ne 728-p (Posnopsimxenns KMV «llpo cxBanenns Konuemnmii
HepkaBHOI coLiaJIbHOI MpOrpamMu 3aro0iraHHs Ta NPOTHIIT 1OMAaIlHBOMY HaCHIIb-
CTBY Ta HACHJILCTBY 3a O3HAKOIO cTati Ha nepiox 10 2023 poky», 2018) Ta iH.
OxpiM TOrO, 10 BKa3aHOTO BapTO JAOJATH, 10 HA 3a3Ha4€H1 BiTHOCHHH MOLIUPIOE
CBii1 BIUTMB TaKOXX I'pyIia HOPMATUBHO-IIPABOBHX aKTiB, SIKi OITOCEPEIKOBAHO PETyJII0-
I0Th MIUTaHHS pealtizailii Ta 3a0e3neueHHs peaizailii mpaBa Ha CBOOOIY Ta 0COOUCTY
HEIOTOPKaHHICTh, PEIIAMEHTYIOUH 3arajibHi 3acagy JisUIbHOCTI cy0’€KTiB myOmiy-
HOi anMiHicTpawii, BKIIOYAIOYH 1X MOBHOBa)KEHHS, 3aCaad 3Ai1HCHEHHS KOHTPOJIO
1 HarIsAmy, 3acajyd TPOMAJICBKOTO KOHTpPOIIO Tomlo. Hampukman, 1o HUX Halexarb
3akoHn Ykpainu «IIpo Kabiner MinictpiB Yipainm» (3Y «Ilpo Kabiner Minictpis
Vkpainn», 2014), «IIpo HepxaBHy npuxopronny CmnyxOy VYkpainu» (3Y «Ilpo
HepxxaBny npukopaonny Ciyx0y Ykpainm», 2003), «IIpo HauionansHy mominito»
(3Y «Ilpo Hamionansny mominito», 2015), «IIpo micuesi nepxaBHi agMiHicTpamii»
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(3Y «Ilpo micnesi nepxapHi agminicTpanii», 1999), «IIpo micueBe caMoBpsaIyBaHHS
B Ykpaini» (3Y «lIpo micueBe camoBpsinyBanHs B Ykpaini», 1997), «IIpo ocHoBHi
3acaiy JEepKaBHOTO Harsiay (KOHTposo) y cdepi rocnomapchbkoi MisIBHOCTIN
(3Y «IIpo ocHOBHI 3acaau Iep»KaBHOTO HAIAAY (KOHTPOJIIO) y cepi rocnoaapchKoi
nistmeHOCTIY, 2007), moctanoBu Kabinery MinictpiB Ykpainu «IIpo 3arBepmkeHHs
[Nonoxxenus mpo MiHicTepcTBO OXOPOHH 310pOB sl YKpainm» Bix 25 Oepesns 2015 p.
Ne 267 (IlocranoBa KMY «IIpo 3aTBepmxenns [lonoxxeHHs mpo MiHiCcTepCTBO 0X0-
poHu 310poB’s Ykpainm», 2015), «Ilpo 3arBepmxkenns [lonoxenus mpo Hario-
HaJbHY mominito» Big 28 xxoBtHS 2015 p. Ne 877 (IloctanoBa KMV «IIpo 3aTBep-
mxenHs [lonoxxenns npo Hanionaneny nominito», 2015) ta iH.

TakuM YMHOM, SIK IPOMDXHUH MiZICyMOK 0 BUKJIAJAEHOTO 3a3HaYMMO, 110, HOPiB-
HSHO 3 IHIIMMHU cdepamMy MyONTiyHOTrO yNpaBiiHHA, OB’ SI3aHUMH 13 3a0e3MedeH-
HSAM peaiizauii KOHCTHUTYUIHHMX MpaB I'pOMajsH, peami3alis MpaBa Ha CBOOOILY
Ta 0COOMCTY HEOTOPKAHHICTh HETOBHICTIO YPEryJibOBaHa HA HOPMAaTUBHOMY PiBHI,
IO MepeayciM MOB’A3aHO 3 BiACYTHICTIO YITKO BH3HAYE€HOT'O 3MICTy IIbOTO IpaBa
Ta 30CEpeKEHHSIM YBaru y IUIOLIMHI KPUMIHAJIBHOTO MPOBAIKEHHS. Xo4a B IiH
cdepi HOpMATUBHO-TIPABOBUX aKTiB, AKi O PErIaMEHTYBaJH 31HCHEHHS KOHTPOJIIO
Ta iHIWUX (GopMm MyOIiYHOrO aAMIHICTPYBAaHHS, IPOMAACHKOrO KOHTPOJIO, MeXa-
Hi3My peasizalii mpaBa Ha CBOOOAY Ta OCOOMCTY HEIOTOPKAHHICTh, TEX HE BUCTa-
yae. Ile cBimunTh Npo HasBHY HEOOXiAHICTh Y MPUHHATTI HOPMATHUBHO-IIPABOBOTO
aKTa, SKAH perlaMeHTYBaTHME MEXaHi3M peanizauii Ta 3a0e3ledeHHs peamizawii
paBa Ha CBOOOAY Ta OCOOMCTY HEIOTOPKAHHICTH Ta BKIIOYATUME IOJIOKEHHS IO
MOHATTA 1 3MICT IIbOTO MpaBa, HaNpsIMKU HOro peanizanii, Cy0’ €KTiB 3a0e3MeUeHHs,
IHCTPYMEHTH 1 IpoLeaypy 3a0e3NeUeHHS, KOHTPOJIb 3a AOTPUMAaHHIM LbOTO MpaBa
Ta 3aKOHOJABCTBA B Lil cepi, BiAMOBINANBHICTD 3a mopyuieHHs Ta iH. ChopMyabo-
BaHi Mpono3uuii moTpeOyIoTh MOAAIBIIOr0 OOITPYHTYBAaHHS B MEXaX CaMOCTIMHUX
HAyKOBHX JOCIiIKEHb.

4. MikHApOIHi HOPMATHUBHO-TIPABOBI AKTH

OxkpiM 3ralaHuX BHIIE HOPMATHBHO-IIPABOBUX aKTiB HAIlIOHAIILHOTO PiBHS, Bif-
HOCHHH, TIOB’5I3aHi 3 peastizali€ro mpaBa Ha CBOOOAY Ta 0COOMCTY HEAOTOPKAHHICTh,
PETYIOIOTECS HU3KOI0 MIKHApOJHHX HOPMATHBHO-IIPABOBHX AaKTiB, cepel SKHX
MOXKHa Ha3BaTH TakKi: MDKXHApOIHUHI MakT MpO I'POMAASHCHKI 1 MOJITHYHI MpaBa
(MiXHapoIHUH MaKT Mpo TPOMaASHCHKI 1 momiTH4uHi mpasa, 1966) (ct. 9); Konsen-
LISl PO 3aXUCT IPaB JIIOIWHHU i OCHOBOMOJOXKHUX cBoOO (KoHBEHIlis po 3aXuCT
IIpaB JIIOIWHU 1 OCHOBOMOJIMKHUX cBoOom, 1950) (ct. 5); Pesomonist 34/169 I'ene-
pansHOi Acambnei OOH «Konekc moBeniHky MocagoBUX 0oci0 3 miaTpUMaHHS mpa-
Bomopsaxy» Big 17 rpyans 1979 p. (Pesomnronis «Komekc nmoBeaiHKu MocagoBUX 0cio
3 MATPUMAaHHS MpaBonopsaaKy», 1979); Peszomonis 47/33 I'enepanbHoi AcamOnei
OOH Bix 18 rpynus 1992 p. «Jexnapanis mpo 3axucT ycix oci0 Bif HACHIbHUIb-
Koro 3HUKHEeHH:s» (Pe3omowis «/lexnaparist mpo 3axucT ycix 0ciO BiJg HACHIbHHLb-
KOTO 3HMKHEHH», 1992); Mixnaponsa konBeHuis OOH mpo 3axuct ycix ocib Bix
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HaCUJIBHULBKUX 3HUKHEHb Bix 20 rpyans 2006 p. (MixHaponHa KOHBEHLIS HpO
3aXHUCT yCiX 0Ci0 BiJl HACHIBHUIIBKUX 3HUKHEHb, 2006); Konsenuis Pagu €Bponu
PO 3aXOAX M0N0 MPOTHAil Toprieii moapMu Bix 16 TpaBus 2005 p. (KonseHuis
PO 3aX0AH I0J0 NpoTuAii Toprismi groapmu, 2005); Konsenuist OOH npotu kary-
BaHb Ta IHIIMX JXOPCTOKHUX, HENIOACBKUX a00 TakuX, IO MPUHWKYIOTH TiHICTb,
BUIB MMOBOKEHHS 1 mokapaHHs Bif 10 rpyauasa 1984 p. (KonBeH1ist mpoTu KaTyBaHb
Ta HIIUX XKOPCTOKUX, HEMIOICHKUX a00 TaKHX, IO MPUHWKYIOTH TiIHICTh, BUAIB
MOBODKEHHS 1 MoKapaHHs, 1984); dakynasraruBHUi npotokon a0 Konsenuii OOH
MPOTH KaTyBaHb Ta IHIIMX >KOPCTOKHX, HEMIOACHKUX a00 TakuX, 10 MPUHUKYIOTH
TiIHICTh, BUJIB MOBOPKEHHS 1 mokapaHHs Bix 18 rpymus 2002 p. (Dakynbrarus-
Huil npotokon, 2002); €Bporeiicbka KOHBEHIIS MPO 3ano0iraHHs KaTyBaHHAM YH
HEJIIOAICEKOMY a00 TakoMy, L0 NPUHIKYE T1IHICTh, OBOPKEHHIO YU TOKaPaAHHIO
Bix 26 muctonana 1987 p. (€Bponeiickka KOHBEHLIS PO 3aM00iraHHs KaTyBaHHIM
YU HETIOACEKOMY 200 TaKOMY, IO IPUHUKYE TiAHICTh, TOBOHKEHHIO UM IOKAPaHHIO,
1987) Ta iH. Mi>XHapOHUX TOKYMEHTIB i3 IIUX MHUTAHb JyKe 0araro, mio CBiIYUTH
PO 3HAUHy Bary MUTaHHS HOPMAaTHBHO-NIPABOBOTO 3a0e3MeueHHs mpaBa 0coOu Ha
cB00OY Ta 0COOMCTY HEOTOPKAaHHICTh, BU3HAHY Ha MI)KHAPOAHOMY PiBHI. AJie ToAi
HE 30BCiM 3p03yMiJio, YOMY X Ha HalliOHATBHOMY PiBHI HoMy Opakye yBaru?!

3 omAay Ha BKa3zaHe 3ayBaXKMMO, 110 3a3Hau€Hl MI>KHAPOAHI JOKYMEHTH MalOTh
cTati 0a3ucoM A BAOCKOHAJICHHS HOPMAaTHBHO-IIPABOBOTO PEryIIOBaHHS peaji-
3awii mpaBa Ha CBOOOAY Ta OCOOHMCTY HEIOTOPKAHHICTH 3TiJHO 3 HAIIUMHM IMPOTO-
3ULiSMH. 30KpeMa, HONOKEHHSI MKHAPOIHIX HOPMAaTHBHO-IIPABOBHUX aKTiB MAIOTh
OyTH NOKJIaJIeHI B OCHOBY PO3LIMPEHHS! HOPMAaTUBHO 3aKPIiINIEHOTO 3MICTY, & TAKOX
(dopMyBaHHSI MexaHi3My 3a0e3MeUYeHHS peanizalii Ha3BaHOTO NpaBa, HANPHKIAM,
LUISIXOM 3aKpilUICHHs: HENPHUITyCTUMOCTI HACHJIBHULIBKUX 3HUKHEHb, IOBHOBA-
KEHb OpraHiB IyOni4HOI BIaay 3 MPUBOLY NPOTUAIT 1 3a100iraHHs HACUIBHULIBKIM
3HUKHEHHSM, MEPeNiKy MpaBOBUX MOXIMBOCTEH IpOMajisiH, SKMMU BOHH HAAlIECHI
y 3B’SI3Ky 3 HENPUIYCTHUMICTIO HACHJIBHUIBKUX 3HUKHEHb; IHCTPYMEHTIB 1 Ipo-
Lexyp MpOTHii Ta 3amo0iraHHs TOPTiBIi JIOAbMHU; BU3HAYECHHS OCHOBHUX MOHSTH
1 KaTreropii, y ToMy 4Hcii TepMiHa «KaTyBaHHS»; HEIPHUITYCTUMOCTI KaTyBaHHS 3a
JKOJTHUX 0OCTaBHH Ta BIAMOBIAHUX rapaHTiH i3 OOKy JiepKaBH TOIIO.

MaeMo Aemnio yTOUHUTH 3 IPUBOLY TOTO, IO MK HAL[IOHAIIEHUM 1 Mi>KHAPOAHUM
3aKOHOJABCTBOM € MEBHI pO301KHOCTI B HOPMAaTUBHiil pernaMeHTauii npaBa Ha CBO-
00y Ta 0COOMCTY HENOTOPKAHHICTh Ta HOTO 3MiCTy, a came: y CT.cT. 3, 5 KonBenuii
PO 3aXHUCT MpaB JIOIUHH 1 OCHOBOIIOJIOKHUX cB0oOOA (Hani — KonBeHist) po3mesx-
0BaHO 3a00pOHY KaTyBaHHs Ta IPaBO Ha cBOOOAY Ta 0COOMCTY HENOTOPKAHHICTD,
sIKe CBOEI0 YEProl0 3B’S3aHO BUKIIOYHO MEXAMU KPUMiHAJIBHOTO MPOBAIKEHHS.
HaromicTs, sik Mu HaBomwin Buule, BiamosinHo a0 cT. 289 LK Ykpainu npaBo Ha
0COOUCTY HEJOTOPKAHHICTD OXOIUTIOE HEMOMIIMBICTD MiJaBaTu 0CO0y KaTyBaHHIO,
KOPCTOKOMY HEJIIOICHKOMY MOBOKEHHIO Ta iH. Ha Hamry gymKy, y uboMy pasi miz-
xin, 3actocoBanuil y LIK Ykpainu, € Oinbl1 BAaIHM, OCKIJIBKH KaTyBaHHS, KOPCTOKE
MOBOKEHHSI TOLIO € HIYUM iHIINM, K NOPYIIEHHSIM O0COOMCTOI HETOTOPKAaHHOCTI
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nroauHu. [Ipy nboMy Take HOPYILICHHS MOXKE MaTy MiCIe SIK IMiJ] Yac KpUMiHAIBHOTO
MIPOBaLKEHHS, TaK i mo3a HuM. OgHaK npHu uboMy YKpaiHa patudikysana o Kon-
BEHIIiI0, a 3rigHo 3 4. 2 cT. 19 3akony Ykpainu «IIpo mixxknaponaHi noroBopu Ykpa-
fHU»' MDDKHApOIHI JOTOBOPH MAlOTh MPIOPUTETHUH XapakKTep y BUIAJIKAaX KONi3iH.
3 ornsAy Ha 1€ BaXKJIMBO BCTAHOBUTH, UM AilicHO nonokeHHs LK Ykpainu cynepe-
yarb KoHBeHTIil.

Ha namy nymky, y wiif curyanii mepin 3a Bce BapTO BHUXOAMTH 3 TOTO, IO
LK Ykpainu micTuth monoxkeHHs i ct. 3, 1 ct. 5 KonBeH1lii, Oi1bII TOTO, IEBHUM
YHHOM PO3IIUPIOE 3MICT MpaBa Ha CBOOOAY Ta OCOOHMCTY HEOOTOPKaHHICTh, YHM
3MIITHIOE PiBEHb JOTPUMAaHHS TPaB i CBOOO JHOMUHH, KOMi3ii y IIbOMY BHITAJIKY Bij-
cytHi. Jlo Toro x 00’eqHAaHHS MOJOXEHb ABOX crareil KoHBEHLIT B 0OOHY B MExXax
HaLlOHAJIFHOTO 3aKOHY HE CTBOPIOE MEPENOHU B IX CyBOpOMY AoTpuMaHHi. ToOTo
IK He MicTUTH MOJOXKEHb, 5Ki O cymepeuniy, 3anepedyBanyd ado MepenKoHKaIn
0 morpumanHio nonoxkenb Konsenuii. Bognouac cr. 3 KonBeHuii 3akpimuioe nuiie
3a00pOHY KaTyBaHHS Ta iH., ajleé @K HiAK HE OKpeMe IIPaBO JIOAWHHU Ha CBOOOIY
BiJ KaryBaHHA, TOOTO (hakTnyHO B KOHBEHIIIi HeMae BKa3iBOK Ha Te, IO MPaBO Ha
cBOOOY Ta 0COOMCTY HEAOTOPKAHHICTh HE OXOILTIOE CBOOOMY BiJ KaTyBaHHS Ta iH.
OxpeMe x HOpMaTUBHE 3aKPilUICHHSI, 3 OOHOTO OOKY, MOXke OyTH OB’ s3aHE 3 BHCO-
KUM CTYNIEHEM >KOPCTOKOCTI KaTyBaHHS, II0 3yMOBIIOE HEOOXiTHICTH BiIBEIEHHS
BiANOBiAHIN 3a00poHi 0c00IMBOTO Micls cepel mojaokeHb KoHBeHwii, 3 iHIIOro —
mig Jac periaMeHTauii mpaBa Ha CBOOOAY Ta OCOOUCTY HENOTOPKAHHICTH aBTOPH
KonBenuii 3o0cepeaniu yBary Ha ofHOMY 3 HalpsMiB peatizauii HbOro npasa, HMo-
BIpHO, Uepe3 YacTi BUMAIKHU HOPYILEHb caMme y cepi KpUMiHATBHOTO MTPOBaIKEHHSL.
Takum unHOM, BOaYa€EMO Ha MiJICTaBl BUKJIAAEHOTO BiACYTHICTh KOJIi3ii MiX IOJO-
xerasmu LIK Ykpainu ta Konsentrii.

6. BucHOBKH

[lizcymoBytouM BHKIaIeHEe y CTarTi, 3ayBa)kKUMO, IO HOPMAaTHBHO-IIPAaBOBi
3acaaM peanizauii mpaBa Ha CBOOOAY Ta 0COOMCTY HEOTOPKAHHICTh IeperyciM cTa-
HOBJISITH HOPMaTHBHO-IIPAaBOB1 aKTH HALIOHAIBHOTO 1 Mi>KHapoAHOTO piBHA. OHAK,
HEe3Ba)Kalouu Ha LIHHICTH 1 pyHIaMEHTaIBHUM XapakTep IbOTOo MpaBa, PiBeHb HOro
HOPMAaTHBHO-IIPaBOBOI0 3a0€3MEUYCHHS € 3aHU3bKUM, 1[0 BUPAXKAETHCS B YCIUEHIH
HOPMaTHBHO-IIPAaBOBIH periaMeHTallil Horo 3MicTy, HaIpsMIB peaizamii, MexaHizMy
3a0e3MedYeHHs TOmoO. Y 3B 53Ky 3 MM BHIAETHCS HEOOXiTHUM MPOBEACHHS KOMII-
JIEKCHUX HAyKOBHX PO3PO0OK 13 MHUTaHb peaiizauii HbOro mpasa 3a yciMa Hamps-
MaMH, sIKi He OOMEXYIOThCS KPHUMIHAJIBHUM MPOBAUKEHHSIM, Ta PO3pOOIICHHS
HOPMAaTHBHO-IIPABOBOIO aKTa, MPUCBIYEHOIO MeXaHi3My peanizauii Ta il agMiHi-
CTPaTUBHO-IIPAaBOBOTO 3a0e3MeUeHHS.

'TIpo MixHapoaHi noroBopu Ykpainu : 3akoH Ykpainu Bix 29 ueprus 2004 p. Ne 1906-1V.
Bioomocmi Bepxosnoi Paou Ykpainu (BBP). 2004. Ne 50. Ct. 540.
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Purpose. The purpose of the article is to determine regulatory legal principles for the realization
of public right to liberty and integrity of the person beyond the sphere of criminal proceedings
(from administrative law standpoint).

Methods. The research methodology consists of general and special methods of scientific
cognition, including system, comparative and legal, grouping, structural and logical, method of
analysis, synthesis, deduction, induction and others that were used while studying the provisions
of scientific papers, regulatory legal acts, while forming the directions of the realization of the
right to liberty and integrity of the person, system of regulatory legal documents and while making
author s conclusions, propositions and recommendations.

Results. The author has clarified the state of scientific developments in the first section of the
article in regard to regulatory legal guaranteeing for the realization of the right to liberty and
integrity of the person, has characterized regulatory legal acts of general nature as a source of
regulatory legal regulation in this area and has defined their specific characteristics.

The author has studied special regulatory legal acts in the second section of the article. The
specified acts reveal the provisions of regulatory legal documents of general nature concerning the
realization of the right to liberty and integrity of the person. Certain directions for the realization
of the right to liberty and integrity of the person have been formulated. The author has emphasized
the expediency of adopting regulatory legal act that regulates the mechanism for the realization
of the right to liberty and integrity of the person and will include the provision on the concept
and content of this right, directions of its realization, entities, instruments and procedures of
guaranteeing, control over the compliance of this right and legislation in this area, liability for the
violation, etc. The author has emphasized the necessity for further scientific research of this issue.
A number of international regulatory legal acts have been presented in the third section. Those
acts form the legal basis of the directions for the realization of the right to liberty and integrity
of the person. The author has provided own vision on the correlation of the provisions of the
Convention for the Protection of Human Rights and Fundamental Freedoms with the Civil Code
of Ukraine and applied approaches to regulatory legal regulation of the right to liberty and
integrity of the person.

Conclusions. The author has concluded that the system of regulatory legal acts constitute
regulatory legal principles for the realization of the right to liberty and integrity of the person. The
level of regulatory legal guaranteeing for the realization of the right to liberty and integrity of the
person has been commented. The author has outlined the directions and perspectives of scientific
research concerning the realization of the right to liberty and integrity of the person.

Key words: right to liberty and integrity of the person, realization of the right to liberty and
integrity of the person, regulatory legal principles, regulatory legal acts, regulatory legal basis,
regulatory legal regulation.
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10 YBAT'M ABTOPIB

Jdo npyky npuiiMarTbcs HAayKoBi cTaTTi mpoBigHMX ¢axiBumiB y ramysi
NMyOJIiYHOT0 NpaBa, NPeACTABHUKIB IOPHANYHOI NPAKTHKH, MOJIOAUX HAYKOBIIiB.

TexHigHI BUMOTH 10 0OPMIICHHS CTATTi:

®opmar A 4; nomnsa — 2 cM (HKHE) X 2 cM (BepxHE), 3 cM (i1iBe) x 1,5 cm (mpase);
abzamr — 1,25 cm; MibkpsiakoBuit iHtepBan — 1,5 cm; mpudrt — Times New Roman;
Kemib — 14.

O6csr crarti — Bix 10 1o 20 cTopiHOK.

VY TeKcTi il BUKOPHUCTOBYBAaTH CHMBOJIM 3a 3pa3KoM: JIANIKH «...», medic (-),
tupe (), anmoctpod ().

[ocnigoBHICTE PO3MILIIEHHS CTPYKTYPHHUX €JIEMEHTIB Y HAyKOBil CTATTi:

1. Bka3yeThcst MOBOFO CTaTTi (aHIITIHCHKOIO 200 HIMEIIHKOIO):

Ha3Ba;

npi3BHIIE, iM s, IO 0aThKOBI aBTOpa (-1B) CTATTI (HE OlIBILIE IBOX OCI0);

mocaja, wiciue poOOTH/HaBYaHHS, HAyKOBHH CTYIiHb, BYCHE 3BaHHSI
(32 HasIBHICTIO), EJIEKTPOHHA ajpeca;

pO3IIUpEeHa aHOTaIlil Ta KIO4YoBI cioBa. B aHoTarii moBWHHa OyTH Taka
cTpykTypa: Merta, Mertoau, Pesynbraru Ta BucHoBku. O0Csr aHOTallii: MiHIMyM —
300 ciiB, makcumyMm — 350 ciiB. J{o aHoTaIii 000B’13k0BO 10at0Th 5—10 KIIFOYOBUX
CIIB.

2. Texcr crarTi:

Beryn (Introduction) € 060B’sI3K0BOI0 9aCTHHOIO pOOOTH, B SIKili aBTOp BKa3ye
HOBHM3HY TE€MH Ta aKTyaJIbHICTh HAyKOBHX pillIeHb. MeTa AOCHiIKEHHsI MOBHHHA
OyTH YITKO BKa3aHa IOPAJ 3 HAYKOBO-AOCTIIHUILKUMHU 3aBHaHHAMHU. HeoOximHo
BKa3aTy METONOJIOTII0 JOCIIKEHHS, JOTIKY ySABIEHHS JOCIIIHKEHOTO Marepiaiy.

OCHOBHHI TEKCT MMOBHHEH OYyTH TOMUIEHUM Ha 3MiCTOBHI PO3JUIN 3 OKPEMUMH
3aroyioBKkamu (1o 4-6 ciiB).

CrarTs NOBUHHA MICTUTH BUCHOBKH 3 IIpoBeaieHoro nociimkenHs (Conclusions),
B SIKMX TIPECTABIIEH] PO3TOPHYTi KOHKPETHI BUCHOBKH 32 PE3YJIbTaTaMH J0CIT1 IPKEHHS
1 IEPCIIEKTHBY MOAATBIIUX JOCHTIPKEHD Y IbOMY HAIMPSIMKY.

3. Cncok BUKopucTanux Jxeped. bidmiorpadiunuii omuc crucky opopMIntoeTbes
3ypaxyBaHHsM po3pobiienoro B 2015 porti HartionansHoro ctannapty Ypaiau JICTY
8302:2015 «Indopmariis Ta gokymenraris. bidmiorpadiune mocwmanHs. 3aranbHi
MIOJIOKEHHA Ta TpaBWiIa CKIaJaHHM». 32 yMOBH HENPABHWIIBHOTO OQOPMIICHHS
CIHCKY BUKOPHCTAHHX JDKEPEJ CTaTTs MOXKe OyTH BiAXHIICHA PELCH3CHTAMH.

4. References. Odopmmtoersea BignosigHo no cranmapty APA (APA Style
Reference Citations). Arop (TpaHCIIT), Ha3Ba CTarTi (TPaHCIIT), Ha3Ba CTATTi
(B XBazpaTHHUX OyKKaX Mepekiiaj aHITiHCHKOI0 MOBOIO), Ha3Ba Kepena (TPaHCIIT),
BUIXIHI TaH1 (MICTO 3 TO3HAYCHHAM aHTIIIICHKOI0 MOBOIO ), BUAABHHUIITBO (TPAHCIIIT).
Hanpuxnan:
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Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv
zahalnoi yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts
of general jurisdiction: administrative and legal aspect]. Kherson: Helevetyka.
[in Ukrainian]

Bondarenko, I. (2002). Sudova systema Ukrainy ta yii reformuvannia v
suchasnykh umovakh [Judicial system of Ukraine and its reforming in the modern
conditions]. Pravo Ukrainy, no. 8, pp. 37-39.

Tpancnmitepanis iMeH Ta Npi3BUIL 3 YKPaiHCHKOT MOBH 3I1HCHIOETBCS BiATIOBIIHO
no sumor IlocranoBn KabGinery MinictpiB VYkpainu «lIpo BHopsaKyBaHHS
TpaHciiTepanii ykpaincbkoro andasiTy jatuHunero» Bin 27 ciuns 2010 p. Ne 55.

TpancniTepartist 3 pocifickkoi MoBH 3aiiicHIOeTECs Bimnosigao 10 'OCT 7.79-2000.
Cucrema craHzapToB 1mo uH(opmanyy, OHOIHOTEUHOMY H HW3ATENBCKOMY JEy.
[IpaBuna TpaHcaUTEpaLul KUPHUIUIOBCKOTO MCHMa JIATHHCKUM aJI(DaBUTOM.

5. BkazyeTbcsa yKpaiHCBHKOIO 1 aHIMIHCHKOIO (SKIIO CTaTTIO MOAAHO HIMEUBKOIO
MOBOIO):

Ha3Ba;

pi3BuIe, iM’s, Mo 0aTbKOBi aBTOpa (-1B) cTaTTi (HE OUTBIIE ABOX OCI0);

mocaga, Micue poOOTH/HABYaHHA, HAYKOBHM CTyMmiHb, BYEHE 3BaHHSI
(3a HasBHICTIO), €JIEKTPOHHA a/Ipeca;

pO3IIMpeHa aHoTallisl Ta KIIYOBI cioBa. B aHoramii moBuHHa OyTHM Taka
cTpykTypa: Mera, Meroau, Pe3ynbraru Ta BucHoBku. O0csr aHoTarii: MiHIMyM —
300 ciiB, makcumyMm — 350 ciiB. J{o aHOTAaIii 000B’13K0BO 10at0Th S—10 KIIFOYOBUX
CIIiB.

[locunanns Ha niTepaTypy NOAAIOTHCS Y TEKCTI TUIBKM B KPYIIIHX TYXKKaX:

IIpu upoMy KOXEH TrpoMaissHUH YKpaiHu, SKAH BiANOBiJa€ BCTAHOBJICHUM
BUMOraM J0 KaHAWJaTa Ha Mocagy INPOKypopa, Mae MpaBO 3BEPHYTHCA 10
KsanidikauiiHo-aucHMIIIIHAPHOT KOMICii THPOKYpOpiB i3 3asiBOI0 MpPO YYacThb
y no0opi kaHAKuAaTiB Ha ocaxy npokypopa (3Y «lIpo npokypatypy», 2015).

VYei crarTi, MmO HAIXOAATh A0 pedakiii MpOXOASTh 3aKpUTE PpEIeH3yBaHHS
Ta MEPEeBIPSIOTHCS Ha TUIaTiaT.

Penkoseris BnpaBi peLeH3yBatu, peaaryBaTt, CKOpO4yBaTH Ta BiIXWIATH CTaTTi.
V pasi HenoTpUMaHHS 3a3HAYEHUX BUMOT 100 O(OPMIICHHS PYKOIUCIB pedaKiis
3aJMIIae 3a co0O00 MPaBO HE PO3MIAATH iX. Penakiis He 3aBKIu MOIIIsE MO3ULIII0
aBTOpiB myOmikauii. [lepeapyk crareit MOXIMBHIA JIUIIE 3 JO3BOTY PEAAKLIi.
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K mnewyarm npuHUMAOTCH Hay4YHbIe€ CTATBM BeIYIIHX CIEIUAJTHCTOB
B 00JiacTH NyOJIMYHOT0 MpaBa, MpeACTABUTENEH IOPUIHYECKO NMPAKTHUKH,
MOJIOABIX YY€EHBIX.

Texandeckre TpeOoBaHUSA K 0(hOPMIICHHIO CTAThH:

®dopwmar A 4; ot — 2 cM (HmkHee) X 2 oM (BepxHee), 3 ¢M (JeBoe) x 1,5 cM (TipaBoe)
abzan — 1,25 cM; MexcTpounblii uHTepBan — 1,5 cm; mpudt — Times New Roman;
Kens — 14,

O6bem cratei — oT 10 1o 20 cTpaHwmII.

B Tekcre cneayer mMcnonb30BaTh CUMBOJIBL IO 00pasily: Janku «...», neguc (-),
tupe (), anmoctpod ( ).

[MocnenoBaTenbHOCTD Pa3MEIIEHUs CTPYKTYPHBIX JIEMEHTOB B HAYYHOM CTaThe:

1. Yka3sIBaeTCS Ha SI3bIKE CTATHH (AHTIIMACKUH MITH HEMETIKHH SI3bIK):

Ha3BaHUE;

(hamumust, UMsi, OTYECTBO aBTOpa (-0B) cTaThy (He Oojiee ABYX YENIOBEK);

JNOJDKHOCTh, MECTO paboThl / yu4eObl, y4yeHas CTENEeHb, YYCHOE 3BaHUE
(ipu HaTM9WH ), SIEKTPOHHBIN aapec;

pacuiMpeHHass aHHOTAIlMs W KIIOYEBBIE clioBa. B aHHOTanmmu 1OKHA OBITH
takas cTpykrypa: Llenb, Meronsl, Pesynbrarel u BeiBogsl. OObeM aHHOTAIUH:
MuHUMYM — 300 coB, MakcumyM — 350 cioB. K anHOTannm o0s3aTenbHO 100aBISAIOT
5—-10 KIJIrOYEBBIX CIOB UJIU CIOBOCOYETAHUM.

2. Tekcr cTatbu:

Beenenue (Introduction) siBisieTcst 00s13aTelIbHOM YaCThIO Pa0OThI, B KOTOPOM aBTOP
yKa3bIBACT HOBHM3HY TEMBI U aKTyalbHOCTh HAy4HBIX peme Huil. Llens ucciaemoBanust
JIOIDKHA OBITh YETKO YKa3aHa pSIOM C HayYHO-HCCIIEIOBATENbCKIMHU 3aadaMH.
Heobxomumo — yka3aTh METONOJNIOTHIO  WCCIENOBAHUS, JIOTHKY —IIPEICTaBICHUS
HCCIEIOBAHHOTO MaTepuara.

OCHOBHOH TEKCT JODKEH OBITh pa3lielieH Ha CoHIepKaTelibHble pa3elbl
C OTIEBHBIMH 3arojIoBKaMu (10 4-6 CITOB).

Crathsi [OMKHA CONIEPXKaTh BBIBOJABI W3 IPOBEICHHOTO HCCIIECIOBAHUS
(Conclusions), B KOTOpPBIX MPEACTABICHBI Pa3BEpHYThIE KOHKPETHBIE BBIBOIBI IO
pe3yiibTaTaM MCCIeOBaHUsI U IEPCIEKTHBBI NANbHEHIINX HCCICAOBAaHUNH B 3TOM
HaIpaBJICHHU.

3. CIIMCcOK UCTIONB30BaHHBIX HICTOYHUKOB. bubimorpaduieckoe onicanne Cucka
oopmitsieTcst ¢ yuetom paspaborannoro B 2015 rony HaunonansHoro cranmapra
Yxkpaunst JJCTY 8302: 2015 «Mudopmarus u nokymenTarus. budnuorpapudeckas
ccpuika. OOIMe TONOXKEHUS W TIpaBWJIa COCTaBJICHUs». [Ipu HemnpaBHIBHOM
0 OpPMIIEHIH CITUCKA JINTEPATYPHI CTAThsI MOKET OBITh OTKIIOHEHA PEIIEH3EHTaMHU.

4. References. Odopmusiercst B cootBeTcTBHH co cTannaprom APA (APA Style
Reference Citations). ABTop (TpaHCNHT), Ha3BaHUE CTAaThU (TPAHCIHT), Ha3BaHUE
cTaTh¥ (B KBaJPaTHBIX CKOOKaX MepeBoJ] Ha aHTIIMICKHI SI3bIK ), HA3BAaHHE UCTOYHHKA
(TpaHCITUT), BBIXOMHBIE NaHHBIE (TOpPoX ¢ 00O3HAaYCHHUEM Ha AHTIIMHACKOM SI3BIKE),
u3aarenbeTBo (Tpancaut). K npumepy:
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Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv
zahalnoi yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts
of general jurisdiction: administrative and legal aspect]. Kherson: Helevetyka.
[In Ukrainian]

Bondarenko, I. (2002). Sudova systema Ukrainy ta yii reformuvannia v
suchasnykh umovakh [Judicial system of Ukraine and its reforming in the modern
conditions]. Pravo Ukrainy, no. 8, pp. 37-39.

Tpancnutepanus uMeH W (QaMUIMA C YKPAaHMHCKOTO SI3bIKa B COOTBETCTBHH
c tpeboBanusiMu IloctanoBnenus KaOunera MunuctpoB Ykpaumnsl «O0 ymo-
PSAAOYCHUN TPAHCIUTEPAaLUH YKPaWHCKOTo andaBuTa JaTWHULEH» oT 27 sHBaps
2010 Ne 55.

TpancnuTepans C pyCCKOrO s3blka OCYIIECTBISETCSI B COOTBETCTBHU C
I'OCT 7.79-2000. Cucrema craHgaproB 10 HHPOpPMALUH, OUOIMOTEYHOMY
u u3aatenabckomy aeny. [Ipasuia TpancnuTepaiii KHpHUIUIOBCKOTO MMChMA JIATHHCKUM
anaBUTOM.

5. Yka3pIBaeTcs Ha YKPaHMHCKOM M aHIJIMMCKOM SI3bIKE (€CM CTaThiO MOAAHO Ha
HEMELIKOM SI3BIKE):

Ha3BaHUE;

(hammns, UMs, OTYECTBO aBTOpa (-OB) CTAaThU (HE OOJIee ABYyX YEIIOBEK);

JOJDKHOCTh, MECTO pPaloTbl / yueObl, ydeHas CTEeNeHb, yUYEHOE 3BaHHUE
(Ipu HANMKU4MM), SIEKTPOHHBIN afpec;

pacuIpeHHas aHHOTALUs M KIIOYEBbIE CJIOBa. B aHHOTaUMM IOKHA OBITH
takasi ctpykrypa: Llenb, Metonsl, Pesynsrarel u BoiBogpl. O0beM aHHOTAIUH:
MuHMYM — 300 ciioB, MakcumyM — 350 cioB. K anHOTaumu o0s13atebHO JOOABIISIOT
5-10 K1IrOYEBBIX CJIOB UM CIOBOCOYETAHUM.

CchIIKY Ha IUTEpaTypy NAl0TCs B TEKCTE TOJIBKO B KPYIIIBIX CKOOKaXx:

IIpyu o>ToM KaxkAbIl TIpakOaHWH  YKpawHbI, KOTOPBI COOTBETCTBYET
YCTaHOBJICHHBIM TPEeOOBaHMAM K KaHAWAATY Ha AOJDKHOCTH NPOKYpoOpa, BIpaBe
o0paTuThCsi B KBATM(UKALMOHHO-TUCLUIUIMHAPHON KOMHCCHH TPOKYpOPOB
C 3asBICHHEM 00 yyacTUH B OTOOpE KaHAWAATOB Ha JOJDKHOCTH MPOKYpopa
(3Y «O npokypatype», 2015).

Bce crarhm, noctynaronye B peAaKkMIO MPOXOAAT 3aKPhITOE PELEH3UPOBAHUE
Y IPOBEPAIOTCA Ha IJIaruar.

Penxonnerus BmpaBe pelieH3MpOBaTh, PENAKTUPOBATh, COKPAIIATh U OTKJIOHSATH
cTatbl. B ciydae HecoOmomeHus yKa3aHHBIX TpeOOBaHM MO O(OPMIICHHIO
pYKOIUCE peJakys OCTaBIsieT 3a co00i MpaBo He paccMaTpuBaTh UX. Pexakuus He
BCErza paszenseT NO3HULUI0 aBTOpoB IyOnukanuil. [lepeneuarka crareii BO3MOKHA
TOJIBKO C pa3peleHus pEeAaKIHH.
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