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VJIK 355.454(477

DOT https://doi.org/10.17721/2227-796X.2020.3.01

AOMIHICTPATUBHO-TOCIMOAOAPCBHKE NMPABO
AK MPABOBA OCHOBA ®OPMYBAHHSA TA PEATNI3ALII
EKOHOMIYHOI ®YHKLIT YKPAIHCbKOT IEPXXABMK

Cmamms npuceauena oOIpyHmyeanuio ioei npo me, wo aOMIHICIPAMUEHO-20CNO0APCHKe
npaso € 0CHOBOKW popmysanHs ma peanizayii ekoHoMIuHOL yuryii Yrpaincoroi deporcasu.
Oxpemo docniodrcyemuesi enympiwna 6yooea yiei eanysi Ocobaueo2o aOMiHICMpamueHo2o
npasa 3a0ist 6UOKPEMILeHHS HOBUX NPABOGUX YINBOPEHb Y L1020 MEJICAX.

1Tio uac nposedenHss 00CHiOHCeHHsT OYI0 3ACMOCOBAHO 3A2ANIbHOHAYKOGI MA CHEeYIANIbHO-
IOpUOUYHI NPULIOMU A MemOoOU HAYKO8020 Ni3HAHHA. Icmopuunuil mMemoo nisHauHs 0yno
BUKOPUCMAHO Y pa3i 00CTIONHCeHHs icmopii cmanosnenHs no2iadié wooo noodiny npasa Ha
nyoniyne ma npusamue. PopmanbHO-102TUHUL MenOO OYI0 3ACMOCO8aHO Y Kaacugixayii
Kpumepiis nodiny npasa Ha nyoniune ma npueammue. CucmemHo-@OYHKYIOHAIbHUL MemoO 6710
BUKOPUCAHO ) OOCTIOANCEHH] NPUpOOU CUCeMU NPasa ma CMpyKmypu aOMiHiCmpamugHo2o
npasa sik 2anysi npasa. IopisHsibHuil Mmemoo 6y10 3acmoco8ano Ot 3 ACY8anHs NiOX00i6 00
PO3VMIHHS cucmemu aoMinicmpamusHozo npasa 8 Ykpaini ma Himeuuuni.

Buxopucmanus nasganux memooié HAYKO8020 NI3HAHHA O0360JUN0: KOHCMAMY8amu
HAABHICMb 3a2aNbHOSUSHANOL Y c8imi meopii nodiny npasa Ha nyOiiuHe ma npusamue;
00Ipynmysamu  HeoOXIOHICMb  HEeYXUIbHO20 OOMPUMAHHA yiel meopii nodiny npasa
¥ pasi 6UOKpeMIIeH s NPABOBUX YIMBOPEHL y Medcax yux niocucmem npasa (2auysei npasa,
nioeanyseu npasa ma npaeosUX THCMUMYMIB); HA2ONOCUMU HA HeoOXIOHOCMI NpueedeHHs
cucmemu AOMIHICMPAmMueHo20 npasa y GiON0GIOHICMb 00 €8PONELUCHKUX AHAN02I8, SKI
nepeobauaroms HeoOMiHHUIL ii nodin Ha 3acanvhe ma Ocobnuge adminicmpamuere npaso,
suoxpemumu y mevcax Ocoonugo2o aomMinicmpamueHo2o npasa Ho6i 2ay3i npasa, 36axcaryu
Ha @yHKyionanvui Hanpsmu OisabHocmi nyOniuHoi aominicmpayii ma adMiHicmpamueHo-
npasose 3abe3neuents npas NPUSAMHUX 0ci y cepi nyoniuHo20 aOMIHICMPY8AHHSL.
IIposedene 00cnioxHceHHs 003601UNO 3pOOUMU  BUCHOBOK NpO me, Wo QOPMYBaAHHS
ma  peanizayia  ekoHoMmiumoi  ymkyii  Vxpaincvkoi  Odepocasu  3abe3neuyemucs
AOMIHICIPAMUBHO-20CHO0APCHKUM NPABOM.

Buokpemnenna yiei eanysi Ocobnugoco aOMiHICmMpamugHo20 npasa € JN02IYHUM HACAIOKOM:
a) sacmocysanHs meopii noodiny npasa Ha nyOniuHe Ma npusamue 00 NPABOGIOHOCUH, AKI
BUHUKAIOMb 3 NPUBOOY (POPMYSAHHS Ma peanizayii ekonomiynol yynkyii Yxpaincoroi depoicasu;
6) LpyHMOBHO2O peopMy8aHHs cucmemu AOMIHICMPAMUEHO20 npaea Ykpainu, sike nepedbauac
suokpemnenns 6 medxcax Ocoonueozo AOMIHICIMPAMUEHO20 Npasa HOBUX 2ay3ell npaesq;
8) HabnudcenHs YKpainu 00 €8PONelicbKo20 AOMIHICMPAmueHo20 npocmopy, wo nepedbavae
npugedentss HayioHarbHoi cucmemu npasa y 6ionogionicms 00 npasogoi cucmemu €C.
AOMiHICmpamueHo-20cnoo0apcoke npago, AK i 0y0b-Ka 2any3b npasd, CKIAOAEMbC
3 OpibHiwux npagosux ymeopeHsb, AKi cgopmysanucsa y ii medxcax. Mu npononyemo
Ppo3uupumu neperiK HCmumymie aOMIHICMPAMUEHO-20CHO0APCLKO20 NPABA 34 PAXYHOK
HOBUX THCMUMYMI6. a) IHCIUMYmy npOSHO3Y8AHHS MA NAAHYBAHHS eKOHOMIUHO20 PO3GUIKY
Yxpainu, 6) incmumymy 3axucmy npae cyb’ekmie 20CHOOAPIOBAHHA MA CHOHCUBAUIS,
8) iHCmMuUmMymy 0epicasHo20 CHPUAHHA MOP206O-NPOMUCTIOBUM NAnamam, 2) iHCmunyny
VAPABIIHHI 20CNO0APCHKOI0 OISILHICIIO ) OEPIHCABHOMY CEKMOPT eKOHOMIKUL.

KiouoBi cnoBa: exkoHoMiyHa (QYHKIIS Jep)KaBH, KpUTEpii MNOALTY CHCTEMH IIpaBa,
aJMiHICTpaTUBHE MpaBoO, 3araibHe aJaMiHiCTpaTHBHE MpaBo, OCOONMBE aaMiHICTpaTHBHE
MPaBo, PABOB1 IHCTUTYTH.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/3-30-2020 5
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XaHHa BepHaubka,
acnipaHTka kapenpu
C/1yX60BOro 1a Meagn4Horo
npasa

IHCTUTYTY Npasa
KwniBCbKOIro HaLioHaabHOro
yHiBEDCUTETY

imeHi Tapaca LlleB4yeHka
orcid.org/0000-0002-4460-8902
j.0.kornilova®ukr.net

1. Betyn

B3aemomis YkpaiHcbkoi aepkaBH Ta i €KOHOMIUHOI
CHUCTEMH 3JIHCHIOETBCA Yy MeXax peanizallii eKoHOMI4HO1
¢ynkuii. Came uepes Hel AepikaBa 3IiHCHIOE BIUIMB Ha
E€KOHOMIYHY CHCTeMY YKpaiHu, 3a0e3neuye ii cTaOlIbHICTh
Ta CTaJUi PO3BUTOK. JOCHUTH BIYYHO CYTHICTH Takol B3a-
emoxii copmymoBaB y cBoix mociimkeHHsx P. IlItoGep
(Stober, 2011). Tak, yuenuii 3a3Hauac: «>KonHa aepkaBa He
BiJIMOBJISIETBCS BiJl YIIPABIIiHHSI €KOHOMIKO0. Takwuii miaxis
BiToOpakae BiMMOBITANBHICT ACP)KAaBH 3a PO3BUTOK €KO-
HOMIKHM Ta OJHOYACHO BKa3ye€ Ha 3HAYCHHS EKOHOMIYHOI
¢$yHKUIT cepel] OCHOBHUX 3aBlaHb, SIKi BUPIIIYIOTHCS Jep-
JKaBOIO Ta mpaBom» (Stober, 2011).

3BUYAliHO, BIUTMB JEP)KaBH Ha CKOHOMIYHY CHUCTEMY
HEe MOXe 31HICHIOBAaTHUCS Yy IT03arpaBoBUX (popmax. Amxke,
3rigHo i3 4. 2 c1. 19 Koncturynii Ykpainu, Bci opranu
JICPKaBHOI BJIaJM Ta 1X MOCAJOBI 0COOM MifOTh HA Mij-
CTaBi, B MEXax MOBHOBAXEHb Ta y CIOCIO, IO Tepen-
Oaueni Konctutymiero Ta 3akoHamm Ykpainu (Part 2
of Article 19 of the Constitution of Ukraine). Takum
YMHOM, ICHY€ CHCTEMa MPaBOBHUX HOPM, SIKa PErYIIO€
B3aEMOJIIO Jep>KaBU Ta €KOHOMIYHOI CHCTEMH YKpaiHH,
B3a€EMHHH JICP)KAaBH Ta PO3Taly’KEHOI CHCTEMHU Cy0’ €KTiB
rocriogaptoBanas. Ha Hamr normsn, HeoOXimHO 3°sCyBaTH
MicIe IIMX HOPM Y CHCTEMI IpaBa YKpaiHU Ta MpPaBOBHX
YTBOPEHbD, IKi BOHU (OPMYIOTb.

Ilix 9ac mpoBeaeHHS TOCTIKEHHS HaMHu Oyiia BUKOPH-
ctaHa ¢axoBa JiTepaTypa, y AKiil JOCTIHKEHO: a) CUCTEMY
aJIMIHICTPaTUBHOTO TpaBa YKpaiHU K (yHAaMEHTaJIbHOT
ranysi myomigHoro npaea; 0) cucremy 3aranbHoro Ta Oco-
OMMBOTO AJMIHICTPAaTUBHOTO TIpaBa; B) aIaMIiHICTpPAaTHB-
HO-TOCIIOJIAPChKE TPaBO sK ramy3b OCOOIUBOTO aJIMiHi-
CTPaTUBHOTIO MpaBa.

MeTom cTaTTi € OOIPYHTYBAHHS TE3U MPO TE, 1110 aIMi-
HICTPaTUBHO-TOCIIONAPCHKE MPABO € OCHOBOIO (POPMYBaHHS
Ta peaizarii ekoHOMiuHOI (yHKIIi YKpaiHCBKOI AepiKaBH.
Kpim Toro, y Mexax LpOTO JOCTIIKEHHS MU [IPOIOHYEMO
3’sicyBaTl BHYTpilHIO OynmoBy wiei ramysi OcoOmmBoro
aJMIiHICTPaTUBHOTO MPaBa.

AnMinictparuBHe npaBo i nporec. Ne 3 (30). 2020.
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2. IIyOsiuHe Ta NIpUBaTHE MPABO

JocsarHeHHs] BU3HAY€HOT METH JTOCIHIDKEHHS Tependadae 3aHypeHHS y Teope-
TUYHI TIOJIOKEHHS PO Oy/I0BY CUCTEMH IpaBa 3arajioM Ta aIMiHiCTPaTUBHOTO IpaBa
30Kpema.

«BiampaBHOIO TOYKOIO» HAIIOTO AOCTIHKEHHS € 3aralbHOBH3HAHA Te3a TPO Te,
10 MPaBO € CHCTEMHHUM sBUIEM. [IpaBo — 11e He cHHepreTHYHa CyKyIHICTh Ipa-
BWJI TIOBEIIIHKH, & cCaMe CHCTeMa HopM TpaBa. IIpo 1e ToBOpHUTh OiIBIICTh JUCEP-
Tallid, MiaPyYHUKIB, HABUYAIBHHUX MMOCIOHHWKIB Ta HAYKOBHUX CTaTeW, MPUCBIYCHUX
Mi3HaHHIO Tpupoan Tmpasa (Hampukman, Skakun, 2001; Kotyuk, 2005; Krestovska,
Matvyeyeva 2008). Tomy y Teopii mpaBa BupoOiIeHa creriaibHa KaTeropis, sSKO
€ «CHCTEeMa TIpaBay, M0 MOKJIMKaHa aKIEHTYBaTH yBary came Ha CHCTEMHill mpu-
POIli TAKOTO COIliaTbHOTO (heHOMEHa, K MpaBo. CaMe CHCTEeMHICTh IIpaBa MOSCHIOE
JIOTIKY TofanbInoi audepenmiamnii 1oro HopM Ha MiJICHCTeMH TpaBa, Tay3i Mmpasa,
irany3i Ta mpaBoBi IHCTHTYTH.

HacTtymHoro BH3HAYaNbHOIO i€€10, SIKa JIEKUTh B OCHOBI MOOYIOBH CHCTEMH
TIpaBa, € oro Mo Ha [IBI MiICKHCTEMH: a) TIIACUCTEMY IMyOJIiYHOTO TIpaBa Ta 0) mia-
CUCTEMY MPUBATHOTO TIpaBa. Lls imes € 3aranpHOBH3HAHOIO Yy CBITi. [HakIe Kaxyyw,
OLIBIIICT KpaiH CBITY BM3HAE TOMLT MpaBa Ha MyOmiyHe Ta MpuBaTHE. 3aCHOBHU-
KOM TaKOTO TOJLTy CHCTEMH TIpaBa OyB AaBHbOPUMCHKHIA FOpUCT Jlomimii YibItiaH.
Came BiH 3axiaB ocHOBY Interessentheorie (Teopii iHTepecy) SK KpHUTEpilo s
noxiny cuctemu npasa (Tschannen, Zimmerli, 2005). Came us teopis Oyna icto-
PUYHO MEPIIUM KPUTEPIEM PO3MEKYBaHHS MTyONiYHOTO Ta MPUBATHOTO TpaBa. 3ro-
JIOM BOHa Oyna JOTMOBHEHA IHIMUMH TeopisiMH, TakuMH sK: Subordinationstheorie
(teopieto miamopsakysanHsa); Modale Theorie (MomanpHOIO Teopiero); Modifizierte
Subjektstheorie (MomudikoBanoro Teopiero cyd’exriB) (Tschannen, Zimmerli, 2005).
Li Teopii BU3HAYMIM JOAATKOBI KPUTEPii pO3MEKyBaHHS IMyOJIYHOTO Ta MPHUBAT-
HOTO TpaBa. SIK 3a3HaYaIOTh MBEHIIAPCHKI KOJIETH, YCi i TeOpil BUKOPHCTOBYIOTHCS
KOMIDIEKCHO y BH3HAu€HHI MPHUPOIM MPaBOBIAHOCHH, SIKi PETYIIOIOTHECS HOpMaMH
mpaBa (Tschannen, Zimmerli, 2005). Ilpu mpoMy OYEBHIHHM € HaIpPsSM CIPSIMY-
BaHHS 3yCHJIb €BPONEWCHKOI IOPUANYHOI HAYKH — HEyXWJIbHE JOTPUMAaHHS MOILTY
IpaBa Ha MyOJIiYHE Ta TPWUBATHE, HEJIOMYIICHHS «3MIITyBaHH» HOPM ITyOIIiYHOTO
Ta MPUBATHOTO MIPaBa y MEKaxX MPaBOBUX YTBOPEHb.

Bbesnepedno, po3MexyBaHHS ITyOJIIYHOTO Ta MPUBATHOTO MPaBa Mac Ha METI He
TIJIBKU CYTO TEOPETHYHI I[iTi. BOHO OpieHTOBaHE TaKoXX Ha MPaBO3aCTOCOBUY MpaK-
TuKy. Hacammepen ineTbest Ipo CyIOBY MPAKTHKY. AJKe HAsSBHI YUCIIEHH] TPOOIeMu
PO3MEXyBaHHSA aIMiHICTPAaTHBHHUX Ta MPHUBATHO-TIPABOBUX CIIOPIB, 30KpeMa: roc-
MTOJIAPCHKUX, IMBITFHUX, 3eMeNbHUX TOIo. Hampukitan, uin MoxkHa i1eHTH(IKyBaTH
MIPaBOBITHOCHHHU MiX ITyOJII9HOIO aIMiHICTPAIlI€IO Ta IPHUBATHOIO 0COO0I0 — CY0 €K-
TOM TOCITONAapPIOBAHHS K IMPHUBATHO-TIPABOBI JIMIIIE HA MiJACTaBi TOTO, IO TaM Oepe
y4acTh Cy0’€KT rocrogapioBanHsA? [HIMNI MPHUKIag, Y1 MOXKHA PO3IIAIATH BiTHO-
CUHH 3 TIPUBOIY HAOYTTA MeOmiB s (DyHKIIIOHYBaHHS MICIIEBOI Jep>KaBHOI aami-
HicTpamii sIK MmyOMiYyHO-TIPaBOBi JIHMIIE Yepe3 Te, M0 IXHBOI CTOPOHOI0 € Cy0’€KT
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myOnivaHOT aaMiHicTpamii? € ¥ iHII moAiOHI BHITANKY, y SKUX HEOOX1AHO 3’SCOBY-
BaTH MPHUPOAY MPAaBOBIAHOCHH ISl TPABIIILHOTO 3aCTOCYBaHHSA HOPM IIpaBa. Y Kpa-
inax €C, takux sk Himewumna, llIBeiinapis, ABcTpis Ta iH., iICHyIOTh HepemideHi
BHUIIIE TEOPii po3MeKyBaHHS IMyOIIYHOTO Ta IPUBATHOTO MPaBa, sIKi 3aCTOCOBYIOTHCS
SK OKPEMO, TaK 1y MOeIHAHHI 3 METOI0 ieHTH(iKawii myOiYHO-paBOBUX ab0 MpH-
BaTHO-TIPABOBHX BiJHOCHH.

Ha »xaup, ropuinyHa Hayka YKpaiHu, Xo4a i BU3HAE TIOALI MpaBa Ha MmyOimiuHe
Ta IpHUBAaTHE, OJHAK (PAaKTHUYHO HEXTYE LI€I0 1/Ie€I0 Ha KOPUCTH 3aPOTIOHOBAHO] 32
pansHCHKOI TOOM KOHIIEMIIII BU3HAYCHHS MEX Taly3i IpaBa Ha IiICTaBi mpeaMeTa
Ta METOJy NMPABOBOTO PEryioBaHHSA. MO)XKHA CKa3aTH HaBiTh OUIbIIE — OKpeMi
B1JIOMI BITYM3HSHI TOCTIAHUKN (J)AKTHUYHO OCIIOPIOIOTh JOMUIBHICTh MOALTY IIpaBa
Ha npuBatHe Ta myOmiune. Tak, H.M. KpecTtoBcbka 3a3nauae: «IIpu BCiit Baxkiu-
BOCTI Ta IPHUHIMIIOBOCTI MOALTY IIpaBa Ha MPUBATHE 1 MyOIivHe, KpUTEpii TaKoro
MOJIITy HEOJHO3HAYHI, a MEXK1 IOCUTh YMOBHI 1 pO3MUTI, OTKE, MOKYTh BUHUKATH
KOMOiHamii MmyOIiYHO-TIPABOBOTO Ta MPHUBAaTHOIPABOBOTO EJEMEHTIB, 3MilIaHi
nyONIiYHO-TIpaBoOBI Ta mMpuBaTHO-TpaBoBi iHcTUTyTH» (Krestovska, Matvyeyeva,
2008). My He MOXXeMO IMOTOIUTHUCS 3 TAKOI0 HAYKOBOIO MO3MIIIEI0 BYEHOI, a/Ke
Y CBOIX JOCTIIP)KEHHAX BOHA 3yIUHIIIACA JIUIIE Ha «TeOpii IHTEpPECY» SIK KPUTEPIIO
y pO3MeXyBaHHI IyOJiYHOTO Ta IPHUBATHOTO MpaBa. 3BUYAIHO, ONHIET i€l Teo-
pii He JOCUTh, adK TOCKOHAIO PO3MEXKYBaTH IyOIiuHe Ta mpuBaTHe npaBo. Came
TOMY Yy €BPONEHCHKIHM IOpUANYHIN HayIll 3’ IBUIIUCS ¥ 1HIII Teopii, AKI JOJATKOBO
3aCTOCOBYIOTHCS JJIS 3’ ICyBaHHS IPaBOBOI MPUPOAN MPABOBIAHOCHH, SIKi peTyIIIo-
I0TbC HOpMaMmu Tpasa. [Ipo HUX Mu 3ramyBanu padime. [Hima crmpasa, MO Taki
Teopii MaJoOBiAOMI y BITIM3HAHINA IOpUANYHIN Haymi. UK He €ANHI JpKepena, Y SIKUX
BOHU 3TaIyIOThCS, [1€ OKPEMI MiAPYyUYHNUKH, IPUCBIYCHI OMPAIIOBAHHIO 3arajlbHOTO
aJMiHICTpaTHBHOTO IpaBa (Hampukiaa, Zahalne administratyvne, 2015, Melnyk,
2018) ta mucepramiitHi JOCTIKCHHS aJAMIHICTPaTHBHO-IIPABOBOTO CIIPSIMYBaHHS
(manpukian, Petrov, 2012; Melnyk, 2010; Morhunov, 2012; Kravchenko, 2019).
VY pemTi HayKoOBOI JIiTeparypH, OCOOIMBO Tajy3eBOIr0 CIPSAMYBaHHS, MPO MOILI
npaBa Ha MyOJliyHe Ta MPUBAaTHE B3araii He 3raayeThes. [lokazoBuM y bOMy Bif-
HOIIICHHI € TOJIOKCHHS MMiAPYYHUKA 13 36MEIBHOTO MpaBa YKpaiHw, ¢ MpeaMeT
HOT0 MPaBOBOTO YTBOPEHHS BHU3HAYAETHCS TAKUM YUHOM: «Y 3araibHid Teopii
MpaBa IPUHHSATO BBAXKATH, IO JUIS BHIUICHHS raiay3i MpaBa HeOOXiTHA HAsBHICTh
0COOMMBOTO TpeaMeTa Ta CHerupigHOTO0 METOAY IPaBOBOTO PETYIIOBAHHI...
TakuM YUHOM, MPOTIOHYEMO BU3HAYUTH 3€MEJbHE IMPaBO SK Tally3b NpaBa, AK
CHUCTEMY NPABOBUX HOPM, IO PETYIIOIOTHh BIAHOCHHHM, MOB’53aHI 13 BUKOPUCTAH-
HSIM, OXOPOHOIO Ta BIATBOPEHHSAM 3eMJIi K YaCTMHHU 3eMHOI IOBEPXHI 13 MPOCTO-
pOM HaJ Ta i Hel0, HEOOX1THUM 7S 11 MIIbOBOTO BUKOPUCTAHHS (Y TOMY YHCIT
OyIiBHMIITBA), BKJIIOYAIOYH PO3TAIIOBAHUNA Yy MEXax I[bOTO MPOCTOPY I'PYHTOBUI
nokpuB» (Miroshnychenko, 2011). 3BicHO, y Teopii mpaBa J10Ci TOBOPSTH IPO
BHpOOJIeH] paasHCHKOIO HAyKOIO KpHUTEpii po3MeXyBaHHA ramxysei mpasa. OmHax
aK OyTH 3 TEOpi€lo MOy MpaBa Ha MyOJiyHe Ta npuBaTHe? 3eMeNbHe IPaBo — I1e
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myOJIiYHO-IIpaBOBa YW TPUBATHO-TIPABOBA Tally3b mpaBa? SKII0 3BepHYTHUCS IO
cucremu 3emenpHoro npasa (Miroshnychenko, 2011), To mu mobaunmo Tam sk
MIPUBATHO-TIIPABOBI, TaK 1 MyOIi4HO-TIpaBOBi yTBOpeHHA. Hanpuknan, mpaBo npu-
BaTHOI BJACHOCTI Ha 3eMJIIO — I IHCTUTYT MPHUBATHOTO MPaBa, a IHCTUTYT ILIaTH
3a 3eMJTIO — 1€ IHCTHUTYT IyOI9HOTO TIpaBa. [3 1[b0T0 MpUKIaLy BUITHO, IO HACTHCS
PO TaK 3BaHI «KOMIUIEKCHI» Tally3i MpaBa, ICHyBaHHS SKHX OCIOPIOBANOCA i3
CaMOoro MOMEHTY OOTpYHTYBaHHS iXHBOTO iICHYBaHHS. [10Ka30BO0 Yy IBOMY BiJTHO-
meHHi € HaykoBa mosutliss C.M. bparycs, sxuii me y 1963 porii 3 mboro MpruBOAY
3a3HayaB, MO0 «... KOMIUIEKCHHUX TajTy3eil mpaBa He iCHye, 00 KO)KHA rajy3b IpaBa
BiATIOBiJa€ IEBHOMY BHJIOB1 CyCIIIFHUX BiTHOCHH, @ TOMY MOXKHA TOBOPHUTH JIUIIIC
PO KOMIUIEKCHI HOPMAaTUBHI aKTH, KOMIIJIEKCHY CHCTEMaTH3allil0 HOPMAaTHBHOTO
Marepiany i KOMIUIEKCHI MPaBOBI HaBYAIbHI JUCIUILTIHA ab00 HaBIiTh MPO KOMII-
JIeKCHI ropuanyHi Hayku» (Bratus, 1963). Takum unHOM, 3eMeNbHE IPaBO, arpapHe
[IpaBo, €KOJIOTIYHE MpaBO, TOCMOJAPCHKE MPaBO Ta IHIII «KOMIUIEKCHD» ramysi
IpaBa € I0PUANIYHUMHU HayKaMH, HABYAIbHUMH AUCIHUILTIHAMHA, OTHAK Y KOTHOMY
pasi He Taxy3sMH MpaBa.

OTxe, SKIIO 3pOOWTH MEBHUI TMPOMIKHUI BHCHOBOK, TO BHOKpPEMIICHHS IIpa-
BOBUX YTBOPEHb Y MEXaxX CHCTEMH IpaBa MOXE 3IMCHIOBATUCS JIHIIE 32 YMOBHU
JOTPUMAaHHS MOJLTY MpaBa HA IMyOiiuHe Ta mpuBaTHe. Ha Ham nmomsaa, ue nepmuit
Ta BU3HAYAJIbHUI KPUTEPiH, IKUi Ma€ BpaXOBYBATHUCS y pa3i BAOKPEMIICHHS ramy3ei
mpaBa, miAraxy3el mpaBa Ta MPaBOBUX 1HCTUTYTIB.

JlomaTtkoBOI0 BMMOTOIO, SKOi TaKOXK HEOOXiTHO OOOB’SI3KOBO TOTPUMYBATHCS
y pa3i BUOKpEMJICHHS Tayly3eil mpasa, € Te, 0 rajiy3i IpaBa HE MOXYTh YTBOPIO-
BaTHCS 32 paXyHOK HOPM IHIIMX ramy3eit npasa. L{s Te3a HiOM He moTpedye monar-
KOBOTO OOTpyHTYBaHH:. OTHAK AKIIO MOAUBHUTHCS HA HU3KY «KOMIUIEKCHUX» Tajy-
3eil mpaBa, TO MOXKHA TTOOAYHUTH T€, IO JI0 IX CHCTEMH BKJIIOYAIOTHCS HOPMH 1HIITHX
ray3eil nmpasa. TUITOBUM MPHUKIIaJOM € HasIBHUH y BITUYM3HSAHIN JiTepaTypi miaXig
0 PO3yMIiHHS IMIpeaMeTa rocmofapchkoro mpasa. Tak, Ha nymky C.M. Bbparycs,
P.O. Xandiunoi, I'K. MarBeesa, SI.M. IlleBuenka, A.C. JloBrepra, rocrojapchbke
IIPaBO HE € CAMOCTIHHOIO TaTy33I0 IIPaBa, a € MPOCTUM MTOE€THAHHIM IHBUTFHO-TIPa-
BOBHX Ta aJMiHICTPaTHBHO-IIPABOBUX HOPM, IO JIIOTh Yy cdepi TocrofapioBaHHS
(Vinnyk, 2004). Otxe, K BHIHO 13 HaBEJIEHOTO MPHUKIATy, ICHYBaHHS I[OTO Ipa-
BOBOTO YTBOPEHHS 3a0€3MeuyeThCsl HOPMaMH 1HIIKX Tajy3el rmpasa, 30Kpema, HOp-
MaMU aJIMIHICTpaTUBHOTO mnpasa. O4YeBUIHO, 1110 (GOPMYBaHHS rajxysei mpasa uepes
«BIIPUBaHHS MPABOBUX YTBOPEHB BiJ| IHIIUX TaTy3eil MpaBa € HEMPUITYCTUMHM.

3. Cucrema aiMiHICTPAaTHBHOIO NIpaBa AK raaysi npasa

3Bakaour Ha HaBeJeHI BUIIE KPUTEpii, MU MPOIOHYEMO MOIWBUTHUCS HA IIPH-
poIly TIPaBOBHX HOPM, SIKi € MPABOBOIO OCHOBOIO (DOPMYBaHHS Ta peaizallii eKo-
HOMIuHOi (yHKHii YKpaiHChKOI nepkaBu. Ha Hamr momisn, BOHH PETyIIOIOTHCS
OKpeMoIo Tairy33t0 OcoOIMBOro aJMiHICTPATUBHOTO MIPaBa, SKOI0 € aJMIHICTPaTHB-
HO-TOCITOJJapChKE TPaBo.
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Bapro Bim3HaunTH, 10 BUOKPEMIICHHS i€l Tamy3i OcoOMMBOro aaMiHICTpaTHB-
HOTO TpaBa CTajI0 MOXJIMBUM 3aB/ASKH IPYHTOBHOMY pe(hOpMyBaHHIO aIMiHICTPAaTHB-
HOTO TIpaBa AK GpyHAaMEHTATBHOI Tary3i myonigHoro mpaa. OMHUM 13 IIEHTPATBHIX
3100yTKiB 11i€l peopMu € BUOKPEMJICHHS y MEXKax CHUCTeMH L€l rairysi myOmid-
Horo paBa 3aranbHoro Ta OcoOIMBOro aJIMIHICTPATUBHOTO MTPaBa. 3anpoBaHKEHHS
TaKOTO IiIX0My Ma€ Ha METI i/ieliHe HaOIMKeHHS aMIiHICTPaTHBHOTO MpaBa YKpa-
1HU 10 aJMiHICTPAaTHBHOTO TIpaBa, sike copMyBaiocs y kpainax-unenax €C. Amxke
IIIJTKOM TIPUPOTHUM SIBUIIEM IS aaMiHicTpaTuBHOTO TipaBa Himeuunnw, I1IBetina-
pii, ABcTpii Ta iHmmMX Kpain €Bponu € ioro noxin Ha Allgemeines Verwaltungsrecht
(3aranbHe anMiHicTpaTHBHE mpaBo) (Hampukian, Peine, 2004; Detterbeck, 2020;
Tschannen, Zimmerli, 2005) Ta Besonderes Verwaltungsrecht (OcobnuBe aamiHi-
crparuBHe npaBo) (Schmidt-ABmann, 2005; Kiilpmann, 2011). 3ampoBamxeHHs
B YKpaiHi momiOHOTO MIX0ay 0 CHCTEMH aIMIHICTPAaTHBHOTO MpaBa € HEOOXiTHOIO
YMOBOIO BXO/IKEHHS ii y €BpOTIEHChKUI aJIMiHICTPAaTUBHUHN NPOCTIp, KU chopmo-
BaHUi1 Ha 6a31 aAMIHICTPATUBHOTO MpaBa KpaiH, m10 yTBopmIn €Bpomneiicbkuii Coro3,
B3SIBIIIY Bl HHOTO HAMO1BII BAXKIIHBI 1/1€1, HACAMIIepe /IS 3aXUCTy Ta rapaHTyBaHH:
npas, cB0OOJ] Ta 3aKOHHUX IHTEepeciB mpuBaTHUX 0ci0, exementn (Melnyk, 2010).

4. AnMiHICTpaTUBHO-TOCTIOAAPChHKE MPAaBO Ta HOro cTPyKTYpa

Xotinocst 6 OKpeMo 3BEpHYTH yBary Ha Te, IO aJMIiHICTPaTUBHO-TOCIIOAAPCHKE
npaBo Oyno mpeameroMm ¢yHaameHTadbHOTO nociimkenHs €.B. Ilerposa (Petrov,
2012). Mu miNKOBUTO MIATPUMYEMO HAyKOBY ITO3HMIIII0 BUEHOTO IOAO PO3YMIHHS
MeX 1€l Tamy3i OcoOMUBOTO aJAMIHICTPAaTUBHOTO TpaBa. Tak, JOCIITHUK 3a3Ha-
4ae, M0 aJAMIHICTPaTHBHO-TOCIIONAPChKE MPAaBO — 1€ CYKYIHICTH MPAaBOBUX HOPM,
SIKI PETYIIOI0Th BIAHOCHHH, IO CKJIANAIOTECS MK ITyOJIIYHOIO aIMiHICTPAIli€lo
Ta cy0’€KTaM{ TOCIONAPIOBAHHS IOM0 BUKOHAHHS ITyOJIIYHOIO aIMiHICTPAIlI€l0
MOKJIaICHNX Ha Hel 3aKOHOZaBCTBOM 000B’s13KiB (pyHkmiit) (Petrov, 2012).

MaeMo Bim3HAYUTH Te, MmO NOoAiOHI Tamy3i OcoOIUBOTO aAMIHICTPATUBHOTO
MpaBa BUOKPEMJIIOIOTHCS] HIMEIIbKIMH, aBCTPIHCHKUMU Ta MIBEHIIAPCHKUMH JI0CIiI-
HUKaMH. AJDKE HEOAMIHHOIO CKIIAJ0BOI0 YacTHHOIO OCOOIMBOTO aJMIiHICTPAaTHB-
HOTO TpaBa nux kpain-wieHiB €C e Wirtschaftsverwaltungsrecht (rocogapcbko-an-
MiHicTpaTuBHE TipaBo) (Hanpukiaa, Schmidt-ABmann, 2005; Kiilpmann, 2011).

Ha nam momisia, BHOKpEMIJIGHHA aJMIiHICTPAaTHBHO-TOCHOAAPCHKOTO TpaBa K
rairy3i OcoOIMBOro aaMiHICTPAaTUBHOTO MpaBa € 00’ €KTUBHO HEOOX1THUM KPOKOM.
Ha >xanb, e Kpok poOIIATh HE BC1 BITYM3HSIHI TOCTITHAKY. € HA3KA TUCEPTAIliTHIX
nocimkens (Krykun, 2019), migpyunukis (Hanpukian, Berlach, 2005; Bashtannyk,
2018), naykoBux crareit (Tronko, 2017), ne koHCTAaTYEThCS QAKT TOTO, IO BiJHO-
CHHH 3 IPUBOAY (GOPMYyBaHHS Ta peaiizaiii ekoHoMiuHOT QYHKIIIT JepiKaBH, 3yMOB-
JICHOI HEIO JepKaBHOI €KOHOMIYHOI MONIITUKK YKpaiHH, € 00’ €KTOM pETyIIOBaHHS
HOPM aJMiHICTpaTUBHOTO mnpasa. OHaK Jajai KOHCTaTallil HbOro (GakTy JOCIITHUKH
He HayTh. BoHM JOCKOHAO pO3MIISAAal0Th MUTAHHS PO PETYIIOBAaHHS Ta/abo yrpas-
JHHS JEP’KaBOI0 €KOHOMIYHOIO CHUCTEMOIO Ykpainu (Hampukian, Krykun, 2019;
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Berlach, 2005; Bashtannyk, 2018). [IpoTe CBiIOMO 4Y¥ HECBIZIOMO BiIMOBJISIOThH
aJMIHICTPaTHBHOMY IpaBy y CHCTEMHOCTI. [Hakile Kakydw, AKIIO HasBHI HOPMH
aJIMIHICTPaTUBHOTO IIpaBa, sIKi PEryJIOIOTh BITHOCHUHH 3 NPHBOAY (HOpMyBaHHS
Ta 3[1HCHEHHS eKOHOMIYHO1 (D)YyHKIii JAep>kaBH, TO BOHHM, 3BaKAIOUYM HA CHCTEMHY
MIPUPOJY CaMOro MpaBa Ta HOro raimy3eil, TOBUHHI MMOCICTH BIAMOBITHE MicCIle Ha
piBHI miAramy3eil mpaBa Ta MPaBOBUX IHCTUTYTIB. TaKkuM YMHOM, BHOKPEMIICHHS
aJIMiHICTPaTUBHO-TOCIIOAAPCHKOTO MPaBa € BAYKJINBUM KPOKOM Ha IUISAXY Mi3HAHHS
CUCTEMH aIMIHICTPaTHBHOTO MIpaBa SIK raxy3i IpaBa, KOHKPETH3AIil MICIIs HOPM, SIKi
PETYIIOITH MPAaBOBIIHOCHHYU 3 MPHUBOLY (OPMYyBaHHS Ta peaiizaiii eKOHOMIYHOT
(yHKII{ 1epaBu y cUCcTeMI IIpaBa YKpaiHU.

Sk 1 Oynp-sfika ramy3p npaBa, aJMiHICTPaTUBHO-TOCIOAAPCHKE MPaBO CKIajaa-
€THCS 3 IPIOHIMINX MPaBOBHUX YTBOPEHbD, SIKi (POPMYIOTHCS y MeKax HOTO CHCTEMH.
Mu noxinsiemo HaykoBy mnosumiro €.B. IlerpoBa cTocoBHO TOTO, IO aaMiHICTpa-
THUBHO-TOCIIOJ]APCHKE TPABO € TBOPIBHEBUM YTBOPEHHSM, AKE CKIAAETHCA 3 HOPM
aJIMiHICTPaTUBHO-TOCIIOJAPCHKOTO TpaBa Ta YTBOPEHHUX 3 HHUX IHCTUTYTIB IIi€l
rairy3i OcobnuBoro agmiHicTpatuBHOTrO Mpasa (Petrov, 2012). Mu takox noxiiasieMo
HaBEACHUN YYEHHM IMEpesiK IHCTUTYTIB aJMiHICTPaTHBHO-TOCTIOAAPCHKOTO IpaBa
(Petrov, 2012). Pazom i3 TUM peTenbHHI aHali3 3aKOHOAABCTBA YKpAiHU JTO3BOJISE
PO3IIUPHUTH TIEPEITIK IHCTUTYTIB I1i€l Taimy3i OcoOIMBOTO aaMiHICTPAaTHBHOTO TIPaBa.
SIKIO MEBHUM YMHOM y3arajibHUTH IOTIEPEIHI HAPAIIOBAaHHS Ta HAIIl MPOMO3H-
Iii MO0 HOBUX IHCTHTYTIB aaMiHICTPATHBHO-TOCIIONAPCHLKOTO MPaBa, TO CHCTEMa
THCTUTYTIB 1€l raiy3i npasa Oy/ie MaTH TaKUi BUTIISL;

— 1HCTHUTYT MPABOBOTO CTaTyCy Cy0 €KTIB aJIMiHICTPATHBHO-TOCIIONAPCHKHUX BiHO-
cuH (Petrov, 2012);

— IHCTHTYT IPOTHO3YBaHHS Ta ITAHYBaHHS €KOHOMIYHOTO PO3BHUTKY YKpaiHH;

— IHCTHTYT 3aXHUCTY NpaB Cy0’€KTiB TOCHOapIOBAHHS Ta CIIO)KHBAiB;

— IHCTHTYT HepXaBHOI peecTpamii Ta 3HATTA 3 AEpXKaBHOI peecTpamii cy0’ eKTiB
rocrionapioBanas (Petrov, 2012);

— IHCTUTYT aHTHMOHOITOJIbHOTO perymoBanus (Petrov, 2012);

— IHCTHUTYT JepxaBHOTO0 3amMoBieHHs (Petrov, 2012);

— IHCTHUTYT JepxaHoro 3aBnanHs (Petrov, 2012);

— iHCTUTYT minen3yBaHHs (Petrov, 2012);

— 1HCTHTYT mareHTyBaHHS 1 KBoTyBaHHA (Petrov, 2012);

— IHCTUTYT TEXHIYHOTO PETYIIOBAHHS;

— IHCTHTYT 3aCTOCYBaHHS HOpMaTHBIB i JiMiTiB (Petrov, 2012);

— IHCTUTYT peryitoBaHHs LiH Ta Tapudis (Petrov, 2012);

— IHCTUTYT HaJlaHHS 1HBECTHUILIMHUX, TOAATKOBUX Ta iHmUX miner (Petrov, 2012);

— 1HCTUTYT HaJaHHA JOTallili, KOMIIEHCAIlii, UTbOBUX IHHOBALid Ta CyOcHmiil
(Petrov, 2012);

— 1HCTUTYT KOHTPOJIbHUX 3axofiB (Petrov, 2012);

— IHCTHTYT A€p>aBHOTO CIIPUSHHS TOPTOBO-ITPOMHCIIOBHM I1aJIaTaM;

— IHCTHTYT yTpaBIIiHHSA TOCHOAPCHKOIO MiSUTBHICTIO y JEP’KaBHOMY CEKTOpi eKo-
HOMIKH.
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SIK BHAHO 13 3aIPOMOHOBAHOI CTPYKTYpH aIMiHICTPaTHBHO-TOCIIOAAPCHKOTO
npasa, HOTO MPAaBOBI IHCTUTYTH PETYIIOIOTH OCHOBHI HAIIPSMHU MyOIIYHOTO aJMiHi-
CTPYBaHHS €KOHOMIYHOT CUCTEMH YKpaiHH.

5. BucHOBKH

IIpoBenene gocmimKeHHS JO3BOIISE 3pOOUTH TaKi BACHOBKH:

1. IlyGmiyae ammiHicTpyBaHHS E€KOHOMIYHOT (YHKIT YKpaiHCHKOi JepiKaBH
€ 00’€KTOM TMPaBOBOTO PEryJIOBaHHS aaMIHICTPAaTHBHO-TOCIIONAPCHKOTO TpaBa SK
raixy3i OcoOIMBOro aAMiHICTPaTHBHOTO TIpaBa.

2. Buokpemuenns i€l ramy3i OcoOauBOro aaMiHICTpaTHBHOTO TpaBa € JIOTid-
HUM HaCJiKOM: a) 3aCTOCYBaHHS TEOpii MMOILTy MpaBa Ha MyOIivHe Ta IPUBATHE 10
MPAaBOBITHOCHH, SIKI BHHHKAIOTh 3 IPUBOY (DOpMyBaHHA Ta peani3alii eKOHOMIdHO1
¢GyHKIIT YKpaiHChKOT Jep:kaBH; 0) I'PyHTOBHOTO pe)OpMyBaHHS CHCTEMH aJMiHi-
CTPaTUBHOTO TpaBa YKpaiHu, ske nepeadadae BUOKpEeMICHHS B Mexxax OcoOiImBoro
aJIMiHICTPaTHBHOTO MIpaBa HOBHUX Tajly3ei Mpasa; B) HAOMMKEHHS YKpaiHu 10 €BPO-
MEHCHKOTO aaMiHICTPAaTUBHOTO MPOCTOPY, IO mepeadadac mpuBeIeHHS HAI[lOHAb-
HOI CHCTEMH TIpaBa y BIANOBIAHICT A0 mpaBoBoi cuctemu €C.

3. AQMIHICTpaTHBHO-TOCIIONAPCHKE MPaBo, AK 1 OyAb-gKa raixy3b mmpasa, CKiIaja-
€ThCs 3 JPIOHINIMX MPABOBUX YTBOPEHb, siKi copMmyBanucs y il Mexax. bazoBum
piBHeM mi€i ramy3i OcoOnMBOro agMiHICTPAaTHBHOTO IpaBa € HOPMHU aIMIHICTpa-
THBHO-TOCIIOAPCHKOTO TpaBa, sIKi 00’ €IHYIOThCS Y BiMOBIIHI MPaBOBi IHCTUTYTH.
Mu pomnoHy€eMO pO3MIUPHUTH MEPETTIK IHCTUTYTIB aIMIHICTPAaTUBHO-TOCIIOAAPCHKOTO
MpaBa 3a paXyHOK HOBHX IHCTUTYTIB: a) IHCTUTYTy MPOTHO3YBaHHS Ta IJIaHYBaHHS
€KOHOMIYHOTO PO3BUTKY YKpaiHu; 0) iHCTUTYTy 3aXHCTy NpaB cy0’€KTiB rocromna-
PIOBaHHS Ta CIIO)KHMBAadiB; B) IHCTUTYTY JEP>KAaBHOTO CIIPUSIHHS TOPTOBO-IIPOMHUCIIO-
BMM TIaJlaTaM; T) IHCTUTYTY yNPaBIiHHA TOCTIOAAPCHKOIO MISIIBHICTIO Y JePKABHOMY
CEKTOP1 EKOHOMIKH.
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The article is focused on clarifying the place of law norms, which are the basis for the formation
and implementation of the economic function of the Ukrainian state within the legal system of
Ukraine. The research is based on an in-depth analysis of national and foreign legal literature,
primarily German one, focused on the system of law, the grounds for the division of law into public
and private, the system of administrative law as the branch of law, administrative and commercial
law as the branch of Special Administrative Law.

The purpose of the article is to substantiate the idea that administrative and commercial law is
the basis for the formation and implementation of the economic function of the Ukrainian state.
The author has separately studied internal structure of this branch of Special Administrative Law
in order to single out new legal entities within its boundaries.

System of methods. Generally scientific, special and legal techniques and methods of cognition
have been used during the research. The historical method of cognition has been used while
studying the history of the formation of views on the division of law into public and private.
The formal and logical method has been used while classifying the criteria for dividing the law
into public and private. The system and functional method has been used while studying the nature
of the legal system and the structure of administrative law as the branch of law. The comparative
method has been used to clarify approaches to understanding the system of administrative law in
Ukraine and Germany.

Results. The use of the specified methods of scientific cognition made it possible: to state the
existence of the universally recognized theory of the division of law into public and private; to
substantiate the need for strict adherence to this theory of the division of law while separating
legal entities within those subsystems of law (branches of law, sub-branches of law and legal
institutions), to emphasize the need to bring the system of administrative law in line with European
counterparts, which provide its inevitable division into General and Special Administrative Law,
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to single out new branches of law within the framework of Special Administrative Law, taking
into account the functional activities of public administration, as well as administrative and legal
guaranteeing of the rights of individuals in the field of public administration.

Conclusions. The conductedresearch allowed us to conclude that the formation and implementation
of the economic function of the Ukrainian state is guaranteed by administrative and commercial
law.

The separation of this branch of Special Administrative Law is a logical consequence of: a) the
application of the theory of law division into public and private to legal relations arising from
the formation and implementation of the economic function of the Ukrainian state; b) thorough
reform of the system of administrative law of Ukraine, which provides the separation of new
branches of law within the Special Administrative Law,; c) approximation of Ukraine to the
European administrative space, which stipulates bringing the national legal system in line with
the EU legal system.

Administrative and commercial law, like any branch of law, consists of small legal entities that
have been formed within its boundaries. We offer to expand the list of institutions of administrative
and commercial law based on new institutions: a) the institution of forecasting and planning of
economic development of Ukraine; b) the institution of protecting the rights of business entities
and consumers, c) the institution of state assistance to chambers of commerce and industry, d) the
institution of management of economic activity within public sector of the economy.

Key words: economic function of the state, criteria for the division of the legal system,
administrative law, General Administrative Law, Special Administrative Law, legal institutions.
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AOMIHICTPATUBHA BIANOBIAANBHICTb MOCAAOBUX OCIB
MUTHWX OPTAHIB 3A NOPYLWEHHA NOPAAKY HAOAHHA
IHOOPMALIII: NTPOBNEMHI ACNEKTU MPABOBOIO PETYNIOBAHHSA

Y emammi posensioaromecsi npobnemui numauHa npumscHeHHS 00 AOMIHICPAMUBHOI
8ION0BIOAILHOCE NOCAOOBUX OCIO MUMHUX OP2aHie YKpainu 3a nopyuieHHs iHpopmayitiHux
npag cyb’ekmie MUMHUX NPABOGIOHOCUH. 30KpeMa, AHANI3YIOMbCA HACHIOKU HEeBUKOHAHHS
ma/abo HeHaneHcHo20 SUKOHaHHA npunucie Mumuoeo xodexcy Vkpainu w000 HAOAHHA
KOHCYMomayiti 3 NUManb NPAKMUYHO20 3ACMOCYBAHH OKPEeMUX MNONOJMCeHb MUMHO20
3aKOHO0ABCMEA, A MAKOJHC CMOCOBHO HEHANEHCHO20 30IUCHEHHA THQHOPMYBAHH NPO MUMNHI
npasuna sayixaenenux oci6. Ilopieniolomscs niocmagu ma MOoACIUBOCHi NPUMSACHEHHS 00
AOMIHICMPAMUBHOT 8i0N0BIOANILHOCMI 3a NOPYULEHHS. NOPAOKY 30IlICHEHHS 080X 3A3HAUEHUX
6U0I8 HOPMAYIUHOI QiANLHOCMI MUMHUMU OpeaHaMmu. JJo moz2o # Chiecmasnaimscs
3aKOHO0ABYT NONOJNCEHHSI 3 NUMAHbL MAKOP 8I0N0GIOANLHOCTNI  3ANEJNHCHO 6I0 MO20, HUE
npaso na ingpopmayiro OyI0 NOPYUIEHO NOCAOOBUMU OCOOAMU MUMHO20 OP2aHy — Qizuunol
0cobU yu 1PUOUYHOL 0cOOU. AHANIZYIOMbC NPOYECYANbHI 0COONUBOCIE NPUMSACHEHHS 00
maxoi 8i0n0GI0ANLHOCI MUMHUKIE 34 NOPYWEHHS THOOPMAYIUHUX npas, y momy Yucii
PO32NA0AIOMBCA YUHHUKU, AKI YCKAAOHIOIOMb YUl HAGIMb YHEMONCIUBTIOIOMb NPUMACHEHHS
00 3asnayenoi gionosioarvHocmi. Pobumuvcsi GUCHOBOK NPO (HAKMUUHY HEMOICTUBICb
NPUMSCHEHHS NOCAO0BUX OCIO MUMHUX OP2AHI8 00 AOMIHICMpPAMuUEHOI 8i0N0BIOANLHOCH
34 HEHAOAHHs MUMHUX KOHCYIbmayiu, AKwo ii imiyiamopom eucmynae wpuoudHa
ocoba — imMnopmep, exchopmep, MUmMHULL OpoKep, YMpumysay MUmMHo2o ckaady abo iHwi
ocobu, AKi npoeadamv OISNLHICIb, KOHMPOAb 34 SIKOK 3AKOHOM MNOKNAOeHO HA MUMHI
Opeanu, uepe3 HenanexicHicmb 00 cepu Oii 3axony Vkpainu «IIpo 36epHeHHS epOMAOSHY
3a3HaueHux npagosionocun. IIpunaziono Ha2onoulyEmMbCs Ha MONCIUGOCHT 3ACMOCYBANHS
AOMIHICIMPAMUBHUX CMACHEHb 00 NOCAO0BUX OCIO MUMHUX OP2AHI6 iuuie y pasi NOPyUeHHs
ocmannimu nopm 3akony Yrpainu «Ilpo docmyn 0o nyoniunoi ingpopmayii» 6 xonmexcmi
30iticHeHHs iHpopmysanus npo mumui npasuna. Ha niocmasi awanizy cmamucmuunoi
inghopmayii.  pobumsbcs  GUCHOBOK  npo  HeeghekmusHicmv  OinbHOCMI YO '€Kmig,
YHOBHOBAJICEHUX HA CKAAOAHHSA NPOMOKONIE NPO  AOMIHICIPAMUGHT NPABONOPYUIEHHS
3a cmammero 212-3 Kodexcy Yxpainu npo aominicmpamueni npagonopyuieHHs, uepes
Mi3epHy KibKiCmb maxkux cyO’ exmie nopieHAHO 3 KilbKICIIO 6UUHIOBAHUX NPABONOPYULEHD,
BIOCYMHICMb MOJCIUBOCMI ONEPAMUBHO20 Pea2y8anHs HA NOGIOOMIEHHS NPO NOPYUIEHHS,
oocumsv CKIAOHY Npoyeoypy wjooo maxkoco peacy8awus ma iHwi uYuHHuKY. Aemopom
dosooumuvca  Hedicgicmb  nonoxceHv cmammi 22 Mumnozeo kooekcy Yxpainu npo
8ION0BIOANILHICIb NOCAOOBUX OCIO MUMHUX OP2AHIE 34 NOPYUEHHS NOPSAOKY HAOAHHS MUMHOT
iHGghopmayii ma nponoHyIOmMbCs WSAXU PO36 A3aHHS YIET npoonemu.

KniouoBi cioBa: agMiHiCTpaTHBHA BiANOBIANbHICTh, I1H(GOPMYBAaHHS, OPYIICHHS
iH(pOpMAaIiTHUX [TPaB, MUTHE KOHCYJIBTYBaHHS, TOCAI0Ba 0CO0a MUTHHIII.
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1. Beryn

Y cydacHUX YMOBax TOTaJbHOI iH(OpMAaTH3aIii pPOJb
iHpopmamii TOKOpPiHHO 3MIHWJIACh TIOPIBHAHO HAaBiTh
3 KUThKOMa JecsTKaMH POKiB TOoMy. Xod4a BigoMHIl OaH-
kip H. Pormmnea me aBa cropiyds TOMy BHBIB HE MEHII
BiloMy (OpMYITy, 32 KOO IPHUPIBHSIB BOMOIIHHS iHpOpMa-
Ii€F0 IO BOJIOAIHHS CBITOM, ii CyTHICTH ITO-CIIPaBXHBOMY
Ta MO-HOBOMY PO3KpWJIACs JIMIIE HANPUKIHII MHHYJIOTO
Ta MPOJOBXKYE 1€ pOOUTH B TIOTOYHOMY CTOMITTi. [H(DOP-
MaliiHUHM CKJIAJAHUK CTa€ HEBiJ €MHOI YaCTHHOIO pOOOTH
BCiX 0e3 BHHSTKY JIep>KaBHUX OPTaHiB, OPTaHiB MiCIIEBOTO
CaMOBpsIyBaHHS, BCIX HEJEpXKaBHUX 1HCTUTYIIN, ITiIITPH-
€MCTB Ta HaBiTb NepeciyHux rpomafsat. Lli mponecu nocuth
CKJIaJHO KOHTPOJIIOBAaTH 4epe3 CyOCTaHLIOHAJbHY CHELH-
(hiunHicTh camoi iH(opMaIllii, HECTPUMHHI PO3BUTOK TEXHO-
Jorii i mepenadvi Ta momupenss. [lonpu ue nepxaBu Hama-
TaroThCsl OOMEXUTH iHQOPMAITiHY HisTEHICTh, TPHHAWNMHI
Ty, IO 3MIMCHIOETHCS HOCISIMU TyOIIiYHOI BIIAAH, TIEBHUMHA
paMKamH, 3aKpiTLTIO0YH OTPiOHI ITpaBwiia Ta HOPMH, STKUM
BOHU MalOTh CJiJyBaTH Ta SKUX MOBHHHI JOTPUMYBATHCS.
3a0e3medeHiCTh TaKUX HOPM JepXaBOl, B TOMY YHCIII
3axolaMM TNIPUMYCY, A€ OAATKOBI TrapaHTii BUKOHAHHS
NPaBOBUX HOPM; HEBUKOHAHHS CBOEIO YEPrOI0 MA€E TSTHYTH
IOPUIMYHY BiANoOBimaidbHiCTh. Ll 3BHMYHA cxema HOCHTH
HAJIAaTOJPKEHO Tpalloe B TPaguLiHHUX, ycTajJeHux cde-
pax >KATTENISIBHOCTI AepkaBU. BigHOCHO HOBI HampsMu
BiTYyBaIOTh Ha cO0i Opak MpaBOBOTO peTyIIOBaHHSI, Opak
JIOCBiy Yy IIpaBO3aCTOCOBHHKIB, TOMYy po0OTa 3a3Hade-
HOi cxemH moripuryerbesi. Taka cuTyamis XapakTepHa A
iH(OpMaIliITHO-KOHCYITBTAIIHHOT AiSUTBHOCTI MUTHHX Opra-
HiB, KOJIM HE3aJOBOJICHHS iH(OpMaIlifHUX TIOTped yJacHH-
KiB MUTHHX NPaBOBIAHOCHH HE 3HAXOIUTh HAJIEKHOI peak-
1ii 3 00Ky AepskaBu. Taki BUNIaAKK € HENOOJUHOKUMH, OTXKE,
noTpeOyIOTh BTPYYaHHS SIK 3aKOHOABIIS, TaK 1 TEOPETHKIB.

Pazom i3 THM MHUTHE 3aKOHONABCTBO, SIK BiZIOMO, BHpI3-
HSETHCS CKIIQJHICTIO, JMHAMIYHICTIO, CYTIEPEWINBICTIO, 110
YTPYIHIOE HOTO PO3YMiHHS HE JIUIIE [IEPEeCIYHNMH IPOMAsI-
HaMH, ajie i JTOCBiAYEHNMH IMpeICTaBHUKAMHU iMIIOpPTEPiB,
MHUTHUX OpokepiB Tom1o. Tok OTpUMaHHS B pe3yIbTaTi MUT-
HUX KOHCYJIBTAIlill TIOBHOI, JOCTOBIpHOI iH(OpMAIIii om0
KOHKPETHOI MHUTHOI OIepalii € Y1 He €INHOI0 3al0PyKOI0
YHUKHEHHSI HEIOPO3YMiHb 3 MUTHHIICIO. BiICyTHICTB 9iTKO
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3aKpIIUICHOI BIAMOBIATLHOCTI 32 HEHAIAHHS X HEHAJIC)KHE HATaHHS TT0CAI0BUMHU
0co0aMu MHUTHHUX OpraHiB Takoi iH(OpMallii y CYKYITHOCTi 3 HEMOMIYeHICTIO Ii€i
npoOieMaTuky 3 00Ky HayKH (pakTHYHO 3BOMUTH HaHIBEllb Oy/b-sIKi TapaHTii pealti-
3allii mpaBa Ha iH(OPMAIIio B rary3i METHOI CIIpaBH B HallIiil KpaiHi.

MeTo10 cTATTi € AOCHIHKEHHS CTaHy IPaBOBOi peryiamMeHTamii Ta HayKOBOL
JTyMKH IIIOJI0 aIMIHICTPaTUBHOI BIAIOBIATLHOCTI MTOCAOBUX 0C10 MUTHUX OpraHiB
3a HeHaiaHHs iH(popMallii Ta/abo HaJaHH HEMOCTOBIPHOI iH(OpMaIIii Ta 1HII MOX-
JIUBI TIOPYIICHHS TIepea0ayeHoro 3aKOHOM IpaBa cy0’ €eKTiB MUTHUX IIPAaBOBIIHOCHH
Ha iH(OpMAaIliI0 Y TaTy3i MUTHOI CIIpaBH.

2. IlincTaBu agMiHicTpaTUBHOI BiIMOBiZAJLHOCTI 32 MOPYIIEHHS MPaBa HA
ingopmaiiio

Y unaHOMY MuTHOMY Kozekci (mami — MK) Vkpainm, 30kpema y cr. 19-21,
HaeThCsl PO JiBa BapiaHTH HaJlaHHSA MHTHHMH OpraHamH iHQopMarii yJyacHHKam
MUTHUX TIPaBOBiTHOCHH: 1) iHQOpMYBaHHS PO MHUTHI MTpaBmIIa; 2) KOHCYJIBTYBaHHSI
3 muTanb MUTHOT ciipaBu (MK Vkpainu). Pizauis Mix My gBoma Bugamu iHGop-
MaIiifHOi IisSUTPHOCTI MUTHHX OpTaHiB CyTTeBa. IH)OpMyBaHHS PO MUTHI IpaBUiIa
IepeayciM ToJsTac B HaJaHHI TEKCTiB HOPMATHBHO-TIPABOBHX aKTiB a00 BUTSATIB
(moBinmok) 3 HUX. ToOTO TOCaIOBI 0COOM TOBOIATH JIO BilOMa 3aIliKaBICHUX Cy0’ €K-
TiB HasiBHY B IXHbOMY PO3MOPS/KEHHI iH(OpMaIlio, He CTBOPIOIOYM HOBOi. OTXe,
MOYKHA CTBEP/KYBATH, IO TaKa JISUIbHICTH OXOIUTIOETHCS 3arajlbHUM MEXaHi3MOM
Joctymy Ao myomivnoi iHdopmarii, nependadennm 3akoHoM Ykpainu «[Ipo moctyn
no nyomiunoi iHdopmanii» (3Y «Ipo moctym no mybmiyaoi iHdopmarii»). Taka
JISUTBHICTE € (popMasIi3oBaHOI0, TaKO0, 10 HE 3aJICXKHUTh BiJl Cy0 €KTa 3BEPHEHHS,
(bakTHYHHUX OOCTaBUH, Y AKUX BiH ONMWHHUBCS, METH 1H()OPMAIIHOTO 3aMUTy TOIIO.
KoncynpTyBaHHS X Ma€ iHIITY IPHUPOAY, OCKUTBKH BOHO TIOB’SI3aHE HE 3 aBTOMATH4-
HUM HaQJaHHSAM HasABHOI iH(opMarii, a 3 MPaKTUYHUM 3aCTOCYBAaHHSIM HOPM MHT-
HOTO 3aKOHOJABCTBA, BUXOMAYH 3 KOHKPETHIX 00CTaBHUH MEBHOTO Cy0’€KTa, a TOMY
HEOOXIHICTIO 1HAMBIAYaJIbHOTO IMIIXOIY J0 KOXKHOIO, XTO 3BEPHETHCS 32 KOHCYIIb-
taniero (Mimenko, 2019).

Crarts 22 MK Ykpainu MiCTHTB TIOJIOKEHHS PO Te, IO 32 HaTaHHS HEAOCTOBIP-
Hoi iH(opMallii, a TaKkoK 32 HEPaBOMIpHY BiJIMOBY B HaJIaHHI BiAMOBiNHOI iH(Op-
Mallii, HecBoeuacHe HaJaHHs iHGopMarlii Ta iHII mpaBomopyuieHHs y cdepi iHdop-
MaIlifHAX BITHOCHH ITOCAIOBI 0COOM MUTHHUX OpPTaHIB HECYTh BiAOBINaIbHICTB,
nependaueny 3akoHoMm (MK Vkpainu, 2012). HaBeneHne nojoKeHHS B IPHUHIUII
MO0 O 1 He BUKIIMKATH )KOJJHUX HapiKaHb, OCKUIBKH MOIOHUMU (HOPMYITIOBAHHSIMH
MaloPSITh OUIBIIICTh 3aKOHOJABUYMX AKTIB, B AKX 3TaAy€THCS PO BiAMOBINATBHICT
3a SIKiCh MOPYIICHHS, SIKOW He ofHe «aney. OueBnaHUM € TOW (akT, mo B YKpaiHi
FOpUIUYIHA BiIITOBIATBHICTE ITepe10adacThCsl BUSHAYCHIMHE 3aKOHAMU (KOJIEKCAMH )
3aJIeKHO BiJI IPUPOAM BIMHEHOTO MIPABOMOpPYIIEHHS. TakuxX 3aKOoHIB HUHI HE0araro,
0 OJTHO3HAYHO € TUTFOCOM, aJKE JTa€ MOXKIIMBICTH IIBUIKO 30PI€EHTYBATHCS B IIpa-
BOBUX HACHiJIKax TMEBHOTO HEMPaBOMIPHOTO MisfHHA. JIOTIYHHM TaKOX BBA)KA€THCS
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3aCTOCYBaHHS OJAHKETHHX HOPM Yy PI3HHMX 3aKOHAX YKpaiHH, sIKi MalOTh BiICHIIATH
JTO BIJTIOBIHOTO 3aKOHOMABYOTO aKTa (KOMEKCY), M0 MICTHTh CTATTIO i3 KOHKPET-
HOIO CAHKIIIEIO, BIJIOBITHOIO BUNHEHOMY MOPYIICHHIO. Y CHTYyalii X i3 BiATOBI-
JANBHICTIO TIOCAIOBUX 0CI0 MHUTHUX OpTaHiB 3a MOPYIIEHHA iH(OpPMAaIifHUX MpaB
YY4aCHUKIB MUTHOI CIIPaBH HaBEJCHUI MEXaHI13M He IPaIlIoe, M0 OyJe JOBEACHO ITUM
JOCILIKEHHSIM.

Poznounemo 3 anamnizy HaitoueBuaHimoro — HopMm Koxekcy Ykpainu mpo aami-
HicTpaTuBHI npaBomnopymeHHs (nani — KYnAIl), 3okpema ct. 212-3 «[lopymenHs
npasa Ha iHpopMarliro Ta npasa Ha 3BepHeHHsD (KYNAIL). Lis crarta Bu3Hae mpo-
TUIIPABHUM Ta BCTAHOBIIOE KOHKPETHI aJIMIHICTPAaTHUBHI CTATHEHHS 32 MMOpPYyIIEHHS
3axkoHiB Ykpainu «IIpo goctyn no my6migaOi iHpopMaii» (10 HbOTO MU 1€ TTOBEp-
Hemocs), a Takox «lIpo omiHKY BIIMBY Ha JOBKULI», «IIpo 3acamm MOHITOPUHTY,
3BITHOCTI Ta Bepudikamii BUKUAIB MAPHUKOBUX Ta3iB» Ta IHIIUX 3aKOHOJABYHX
aKTiB, fKI HE MarOTh JKOJHOTO CTOCYHKY [0 TPABOBOTO PETYITIOBAHHS 31HCHEHHS
MUTHUMH OpraHamu iH(opmaniinHoi misyibHOCTI. TOX BIACYTHICTH Yy IIbOMY Iepe-
JIKy aKTa MUTHOTO 3aKOHOJIAaBCTBA CTABUTH ITiJl TUTAHHS BIIIOBITAIBHICTH ITOCAIO0-
BUX 0Ci0 MHTHHX OpTraHiB 3a HeHaJaHHs iH(opMalii un iHIIe Mo iOHe MopyIICHHS.

OnHiero 3 GopM 00’€KTUBHOT CTOPOHU TpaBonopyineHHs 3a cT. 212-3 KYnAIl
€ HE3aKOHHA BiIMOBA y IPUHHATTI Ta PO3IVIsi/Il 3BEPHEHHS, 1HIIIE TIOPYIICHHS 3aKOHY
VYkpainu «lIpo 3BeprenHsa rpomangn» (KYmAIL 1984). CnpoGyemo posibparucs,
9Y MAMaga€ KOHCYNIBTaIlifHA TisUTbHICTh MUTHUX OPTaHiB I PEeTYITIOBAHHS I[HOTO
3akoHy.

BinnosigHo 10 ct. 1 1poro 3akoHy cy0’€KTaMH TaKUX 3BEPHEHb MOXKYTh OyTH
rpoMajisHu YKpaiHu, 0COOH, sIKi HE € TpOMaIsTHAMK YKpaiHH i 3aKOHHO TepeOyBa-
10Th Ha 11 TepuTopii. OKpeMe MOI0KEHHS CTOCYEThCS BIHCHKOBOCTYKOOBIIIB Ta Tpa-
[IBHUKIB ITPAaBOOXOPOHHHUX OPTaHiB, SKI MOXYTh IO/IaBaTH 3BEPHEHHS, 110 HE CTO-
CyroThes X cimyx00Boi aisutbHOCTI (3Y «lIpo 3BepHEHHS rpomansiny, 1996). Tox
IOPUANYHI 0cO0M, TPOMaJIChKI opraHi3alii Ta iHII, BiAMIHHI Bif (Qi3U4HUX OCIO
Cy0’€KTH, HE € YJaCHUKaMH 1H(GOPMAIIHHOTO 0OMIHY 3TiTHO 3 IIUM 3aKOHOM.

A BigmosigHo 10 cT. 21 MK VYkpainu, okpiM TpOMaJisiH, 3BEPTATUCS 10 MAUTHHX
OprafiB 3a KOHCYJBTAIiSIMU 3 MUTaHb MPAKTUYHOTO 3aCTOCYBAHHS HOPM MHUTHOTO
3aKOHO/IaBCTBA MOXYTh HIATIPHEMCTBA, SIKI MEPEMIITYIOTh TOBApH Ta TPAHCIIOPTHI
3ac00M KOMEPLIHHOTO MPU3HAYEHHS Yepe3 MUTHUI KOPJOH YKpaiHu abo mpoBaasiTh
MiAKOHTPOJIbHY MUTHUM opraHam aisbHicTh (MK Vipaian, 2012). ToOTo immop-
TepH, EKCIIOPTEPH, EKCIIEANTOPH, TMEPEBIZHUKH, a TAKOXK MUTHI OpOKepH, yTpUMY-
Ba4l MUTHHUX CKJIadiB, CKJIQJiB THMYACOBOTO 30epiraHHS TOIIO, 3BEPTAIOUHCH 3a
KOHCYJBTAIlISIMU 10 MUTHUX OpraHiB YKpaiHH, HE MalOTh FapaHTiil peamisarii cBOro
npaBa Ha OTpUMaHHA iH(popmarlii, mependadennx 3akoHoMm Ykpainu «lIpo 3Bep-
HEHHs TpoMafsH». LluM Boamo KOpUCTYIOTHCSI MUTHHIII, ITHOPYIOYH Taki 3aluTH,
a0o0, B KpaloMy BHUIAJIKY, MiJIMIHSIOUM KOHCYJIBTYBaHHs iHPOPMYBaHHSIM Ta HaJla-
10YH y3arajibHeHY iH()OpMaIlito, BUTITH 3 HOPMATHBHO-IPABOBHX aKTiB, 3aMiCTh KOH-
KPETHHUX BIJJOMOCTEW IIOA0 3aCTOCYBaHHS MPABOBUX HOPM Y KOKHOMY OKPEMOMY
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BHITQJKy. ABTOpPKA 3MOTJIa IEPEKOHATHCS B I[bOMY Ha BIIACHOMY JOCBi[ll, OTPIMAaBIIN
Ha CBid 3anuT 1moa0 koHcynerarii Big 08.07.2019 eiamosiae 3a Ne 10/15-70-69-
20 30.08.2019 numre micas mONepeIKeHHs PO MMOAAJbINe OCKApKEHHS Oe3MisuTb-
HocTi mutHuII. [Ipo Te, mo mocamgoBi ocodu Oaechkoi MUTHHIN CIIOYATKy HE Malld
HaMipy HaJaBaTH KOHCYJIBTAIIIO CBIIYUTH, X0U 1 HEMIPSIMO, TOW (aKT, 110 3BEpPHEHHIO
3a koHcynbraniero Big 08.07.2019 Oyno npucBoeHo BXiaHui HomMep M-2658//13H
sue 27.08.2019, npo mo 3a3HadeHo B camiil koHcynbTamii. [Ipu oMy oTprmana
KOHCYJIBTAIlisl, HAa Hally JAYMKY, MICTHJIa 3arajbHUI Tepelik HOPMAaTUBHUX aKTiB
Ta OKpEeMi IHUTATH 3 HUX 3aMiCTh KOHKPETHUX ITOJIOKEHbB, SIKI Malnu OW MiAIATaTH
3aCTOCYBaHHIO B OIMCAaHiil y 3BepHEHHI CUTYaIlii.

TaxuM YMHOM, IPUTATHYTH TOCATOBUX 0CI0 MUTHOTO OpraHy /0 aaMiHICTpaTHB-
HOI BiATOBIJAJIEHOCTI 32 BIIMOBY Y IPUHHATTI 3BEPHEHHS 1010 Ha/IaHHS KOHCYIIb-
Tamii 91 HOTo PO3TIIALI, TOCHIAIOYNCh Ha MOPYIIEHHS HOpM 3akoHy Ykpainu «IIpo
3BepHEHHS TPOMAJISTH», TEOPETHYHO MOKHA JIUIIIE, KOJIM 3aIliKaBJIEHOIO B KOHCYJIbTa-
1ii 0co0010 € TPOMaSIHUH (B 3HAYCHHI, ke MicTuThes B MK Ykpainn).

Ha mpomMy mifcTaBu MPUTITHEHHS MUTHHKIB 10 aAMiHICTPaTUBHOI BiATOBINAIb-
HOCTI 3rigHO 31 cT. 212-3 KYnAII 3a nopyuieHHs MOpsAaKy HaJaHHS MUTHUX KOH-
CYJIBTAIl 3aKiHYMIINCh, OCKUJIBKM TaKa CTATTs MICTUTh BUYEPITHHUI MEpeiK 3aKo-
HONaBYMX aKTiB, MOPYIICHHS SKUX TATHE BIAMOBINATLHICTH 32 BKa3aHOIO CTATTEIO,
1 B HbOMY BiJICyTHI HOPMaTHBHI aKTH, sIKi BCTAHOBIIIOIOTH ITPOLIEAYPY HaJaHHS MUT-
HUX KOHCYJIBTAIH. 3apaan CpaBeIINBOCTI CIIiJT 3ayBa)KUTH, 1110 B )KOJTHOMY 3aKOHI
YU TiA3aKOHHOMY aKTi Taka MpoleAypa He pervlaMeHTOBaHAa HAJIC)KHUM YHUHOM.
Y MK VYkpainu 3akpiruieHo xida 1o cy0’ €eKTiB HaJJaHHsI KOHCYJIBTaIlii, CTPOK Ta IXHIO
dhopmy (ycHI, TUCEMOBI TOIIO). SIKIO MOPIBHIOBATH 3 MOJATKOBUMH KOHCYJIBTAITi-
MU, TO y IIbOMY pa3i 3aKOHO/IAaBEIlb MIIIOB IIUIIXOM JIETAIbHOI periiaMeHTallii KOH-
CYJIBTAIIIHOTO MpolLiecy Makxe Ha BCix ioro eramnax (Mishchenko, 2019). Muthi x
KOHCYJIbTaIi1 3aJIMINAIOThCS e)eMEepPHUM SIBHIIIEM Y MHTHil cripaBi Ykpainu uepes
BIJICYTHICTB YITKO BCT@HOBJICHOI MpoleaAypHy ix HagaHHs. | Taka BiACyTHICTH (ak-
TUYHO YHEMOXKJIMBITIOE KOHTPOJH 32 ii TOTPUMAaHHAM Ta, IPUPOIHO, BiAMOBIIATb-
HICTH 3a 11 mopymieHHs. CKIIagaeThCsl BPaKCHHS, 1[0 TaKa CUTYAIlisl € BUT1THOIO JJIS
BCiX, KpIM THX, KOMY MOTPiOHO MPaBUIHHO 3PO3YMITH CKJIA/JHI Ta MIHJIMBI HOPMHU
MUTHOTO IIpaBa, po3iOpaTucs y po3MaiTTi HOPMATUBHHX IOJIOKEHb y HETHUIIOBUX
CUTYaIlisIX, OB’ I3aHUX 13 TIEPEMIIIEHHAM TOBapiB Yepe3 MUTHHUM KOPIOH YKpaiHH
i .a. Pa3zom i3 TuMm momiOHa cuTyallisi He MO)ke OyTH BHUIIPABIAHHSM HECHAJIaHHS
KOHCYJIBTAIlIH, CIY’)KUTH MiZCTaBOIO 3BUIBHEHHS BiJ 000B’S3KYy 3 KOHCYJBTYBaHHS
Ta BHCTYNAaTH OOCTaBHHOIO, KA BUKIIIOYAE BiAMOBINAIBHICTh 32 HEBUKOHAHHA YU
HEHaJIe)KHEe BUKOHAHHSA TaKOTO 00B’SI3KY.

OTxe, MU 3’CyBaJH, 110 MOCAZAOBUX OCI0 MUTHHX OpraHiB, SKi HECYMIIIHHO
MTOCTABUIIUCS 10 000B’ 3Ky 3 HaAaHHS KOHCYIBTAIlIN MO0 MPAKTHIHOTO 3aCTOCY-
BaHHS OKPEMHX IOJI0)KEHb MUTHOTO 3aKOHO/IABCTBA, MOYKHA MPUTSTTH 10 aaMiHi-
CTPaTHUBHOI BiJIMTOBIJATHHOCTI JUIIE y TOMY pasi, Ko cy0’ €KTOM 3BepHEHHs Oyia
¢izmuHa 0coba, 1 Takid 0co0i HE3aKOHHO BIAMOBHIIN y MPUUHATTI Ta po3misiai il
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3BEpHEHHS 32 KOHCYJIbTaIi€0. Y pa3i X, AKII0 B TOPAIKY KOHCYJIBTYBaHHS MOCa-
JIOBUMH 0CO0aMU MHUTHOI'O OpaHy HajJaHO HEIOCTOBIPHY Ta/a00 HEMOBHY iH(Op-
Marjiro abo BYMHEHI y I[bOMY 3B’SI3Ky iHII HempaBoMipHi aii (Oe3misUIbHICTS),
BiAMOBigaIBHICTE 3a cT. 212-3 KYmAII nHactaBatu He Oyje, amke Taki MisTHHS HE
CTaHOBIIATH 00’ €KTHBHOI CTOPOHH, ITepe0adeHO]I €0 CTATTEIO.

Kpim 3a3HaueHOT0 BHUIIE, TOCAT0BI 0COOM MUTHUX OpPTaHiB MOXYTh OyTH Cy0’ €K-
TaMH aJMiHICTPAaTHBHOTO TPaBOMOPYIICHHSI, BIJIIOBIIaIbHICTh 32 SKe TependadeHa
cT. 212-3 KYnAll, nmume y pa3i HeHamaHHs iH(MOpMaIllii, HafaHHS HEAOCTOBIPHOI
iHpopMarlii, mopyuieHHs: CTPOKiB HajaHHs iHGopManii B paMkax iH(OpPMYBaHHS
PO MUTHI TpaBWiIa, SKe, K MH 3’ SCYBaJIM BHINE, IiANAAac i pPEryITIOBaHHS
Hopmamu MK VYkpainu, a takox 3axony Ykpainu «lIpo goctynm mo myOmiunOi
iHpopmamii». [lopymieHHsI OCTaHHBOTO TATHE 32 COOOIO BIAMOBIJANBHICTH 3T1THO
3 4. 2 ct. 212-3 KYnAIl Ha xanb, 10 METHOTO KOHCYJIETYBaHHSI 3a3HaUCHE HE Mae
KOJIHOTO CTOCYHKY.

Maemo curyariito, ko Hopma MK Ykpainu, y boMy pasi cT. 22, mpuCBIUCHA
BIJIIIOBIIaJIbHOCTI 32 MOPYIICHHS MOPSIKY HagdaHHs iH(opmarrii, pakTHIHO HE TIpa-
IIO€ B YACTWHI MUTHOTO KOHCYJIBTYBaHHS, @ MTPALIO€ JIUIIE B Til YaCTHHI, SKa CTOCY-
€TbCsl IHPOPMYBaHHS [IPO MHUTHI MPaBHJIA, 1 TO YaCTKOBO.

Buxin i3 1i€i curyarii BOagaeThes nuire y BHeceHH1 3MiH 10 KYTAIL, mpuaomy
BapiaHTiB TyT nBa. [lepmmii BapiaHT mependadac BKIIOUCHHS JIO MEPENIKY 3aKo-
HiB, 3akpimieHoro ct. 212-3, i MK VYkpainu sk 3aKOHOJIaBUOTO aKTa, IO PETYIIOE
HaJaHHSI MUTHUX KOHCyibramiv. OmHak pazom i3 M y MK VYkpainu ciig 3akpi-
MUTH TPOIelypy HalaHHS Takoi KOHCYNbTalii — MOPSIOK 1HIMIIOBaHHSA, MiJICTaBU
JUTSL BIIMOBH Y 11 HajaHHi Tommo. Jpyruii Bapiant momnsrae y 3miHi popMyitoBaHHS
cT. 212-3 KYnAlIl Ha Ginbin y3arajgpHeHe, SIKe JaBajio 01 MOXKIIMBICTH 3aCTOCYBAaTH
il 10 Oyap-sIKMX BWITQJKIB MOPYIIEHHS MOCAJOBHMH OCOOAMH TOPSIKY HaJaHHS
iHpopmamii. Lleit BapiaHT BUAA€THCS OLTBII KOHCTPYKTHBHUM, OCKIUJIBKM HaJami
KUTBKICTh 3aKOHOJIABUMX TIOJIOKEHB, IKUMH TIepe0adaTUMEThCS HagaHHs iHdopMa-
1ii, OyAe JTuIIe 3pOoCcTaTy, 3BaYKAIOUM HA XOY 1 HE CTPIMKHIM, aje BCe K PO3BUTOK
iH(pOopMaIiifHOTO CyCHiNbCTBA, A€ 3a0e3neueHHs iHpopMaliifHuX moTped cToiTh Ha
Y1 TbHOMY MICIT.

3. IlponenypHi acneKTH NPUTSTHEHHS 10 BiANOBinadbLHOCTI

PosrstreMo cuTyartii, KOJM MOCaAOBUX OCI0 MUTHHX OpraHiB MO)KHA MPUTSITTH
IO BiATOBianbHOCTI 3a cT. 212-3 KYnALIIL, 30kpeMa, 3ymiHAMOCS Ha JICSIKUX acIleK-
Tax MPOBaKCHHS Y TaKuX crpaBaxX. Biamosimao a0 ct. 221 KYnAIl Taki ciipaBu
PO3IIIAAOTHCS MICIIEBUMH CydamMH. Pa3oM i3 THM HpOTOKOIW MPO 3a3HadeHi mpa-
BOTIOPYIICHHSI MAlOTh MPaBO CKJIAJaTH YMOBHOBaXkeHI ocobm Cekperapiary Ymos-
HOBaxkeHOTO BepxoBHoi Pangm Ykpainu 3 mpaB mronuH# (J1ani — YIOBHOBaXXEHUN)
abo ¥ioro npencraBHukd. He ckiasiHo 3’CyBaTH, IO KUTBKICTh MPaBOMOPYIICHb 32
cT. 212-3 KVYnAIl, sKi BUMHSIIOTHCS IIOIHS, HE CITIBCTaBHA 3 KIJIBKICTIO OCi0, sKi
MaloTh pearyBaT Ha Taki mopymieHHs. [Ipo 11e KpaCHOMOBHO CBiTYHUTH CTAaTUCTHUKA,
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HaBelleHa B OQimmiiHIA AomoBini YnoBHOBakeHOro 3a 2020 pik. Tak, mpotsrom
2020 poxy mo YmoBHOBakeHOTo Hamidnuio 13129 moBimomiieHb MPO MOPYIIEHHS
mpaBa Ha 3BepHEHHA (1 e BciMa Cy0’€kTamMu, HE JIMIIE MUTHHIIMH). HaTtoMmicTh
Oyno ckimazeHo jwuime 42 TPOTOKOIHM MPO aIMIHICTPAaTHUBHI IPAaBOMOPYIICHHS 3a
9. 7 ct. 212-3 Ta ct. 188-40 KYnAII (ILllopiuna monoiae YnoBHOBaxkeHOTO, 2020).
I e cymapho 3a qBoma crartsiMu. CKiJIBKHU MTOCAI0BUX 0Ci0 (GaKTUYHO MPUTATHYTO
JI0 BIJITIOB1AAJIBHOCTI, Hapa3i He BigoMo. 11{010 mopyIeHHs MOIoXeHb 3aK0Hy YKpa-
iau «IIpo noctyn no mybmivnoi iHdGopmarii» npotsrom 2020 poxy 10 YIOBHOBaXe-
HOTO HamivmIio 3613 MoBiIOMIICHS PO TIOPYIISHHS MIpaBa TPOMAISTH HA JOCTYII 10
iHpopMarii, ckinageHo 185 mpoToKoiB Mpo aaMiHICTPAaTHBHI MPABOIOPYIICHHS 3a
9. 1 ta 2 ct. 212-3 KYnAIl (Illopiuna momoBiap YnoBHOBaxkeHoTO, 2020). HaBenena
HEBTIITHA CTaTUCTUKA MPEACTABICHA 3aTAIBHIMHE ITU(PaMH, SIKi OXOILTIOIOTH ITPaBO-
MOpYUICHHSI, BANHEHI BCiMa pO3NOpsTHUKaMHu iHpopmartii. JKiio x 11 npeacTaBuTH
y pO3pi3i AiSIIPHOCTI MUTHHX OpPTaHiB, TO MOKa3HUKHU CKJIAJICHUX MPOTOKOIIIB (a TUM
raye BHHECEHHX [TOCTAHOB IPO HAKJIaIeHHS aqMIiHICTPAaTUBHOTO CTSATHEHHS) OyoyTh
HaOJIMKATHCS 10 HYIISI.

Y 11b0My KOHTEKCT1 JOCUTh CKJIAJHO MOSICHUTH ITiJIX1/1 3aKOHO/IABIIS 10 BCTAHOB-
JIEHHsI Cy0’€KTHOTO CKJIaJy YYaCHHKIB MPOBAJPKEHHS Yy CIpaBax MPO MOPYIICHHS
npaBa Ha iH(opMaIlito, 30KpeMa, YIOBHOBRKEHHX Ha CKIIQJaHHsS MPOTOKONIB. 3a
3araJbHAM MPABUIIOM, 3aKpimuieHuM y cT. 254 KYnAIL nporokon mpo amMmiHicTpa-
THUBHE MIPABOMOPYIIEHHS CKIANA€ThCS He Mi3HiIIe 24 TOAWH 3 MOMEHTY BHSBIICHHS
ocobwu, sika BunHmIa npasonopymeHas (KYnAIL 1984). Y namomy BumaaKy ogHIM
3 HaIOOJIOYININX TUTAHb € BUSBICHHS MOPYIIHNKA, 30KpeMa KOHKPETHOI MOCaZ0BO1
0CO0M MUTHOTO OpraHy, B 4di 00OB’SI3KH BXOAMJIO HaJlaHHS BiAmoOBiaHOI iH(OpMa-
uii. CamocTiiiHe BUSBJICHHS MPABOMOPYIIEHHS, a OTXKE, 1 MPaBOMOPYLIHUKA, OYe-
BHJIHO, HEMOXKJTUBE Hi YITOBHOBaskeHUMHU ocodamu CekperapiaTy YIIOBHOBaKEHOTO,
Hi #oro mpencraBaukamu. [Ipo mopymenHs iHdopMaIiifHuX mpaB UM Ccy0’eKTam
MaloTh MOBIJJOMHTH 0coOM, 4yWi IMpaBa, HA IXHIO IyMKY, HOPYIIEHO, TOOTO SIKHMM
HE3aKOHHO BIiJIMOBJICHO y HajJaHHI iHQoOpMaIllii, 3amUT 4u 3BEpHEHHS SKUX IPO-
irHopoBaHo Tomo. OMHAK Take MOBIIOMJICHHS Ta pPEakiis 3 OOKy MpeiCTaBHUKIB
YIIOBHOBaKEHOTO TaKOXK BiIOyBarOThCs B pamkax chepu aii 3akony Ykpainu «IIpo
3BEPHEHHs TpoMansH». Tak, BimmoBimHo a0 m. 40 Hakazy YIOBHOB)XCHOTO BiJ
17.05.2019 Ne 46.15/19 3BepHeHHs rpoMajisH YKpaiHH, iHO3eMIIiB, 0ci0 0e3 rpo-
MaJsTHCTBA, SIKi mepeOyBaroTh Ha TepUTOpii YKpaiHH UM iX MpeACTaBHUKIB, TPOMaj-
CBKHX 00’€HaHb PO3MIANAIOTHCS BiAMOBIAHO 10 3akoHy Ykpainu «IIpo 3BepHeHHS
TPOMAISTHY TIPOTSITOM MICSIIIS BiJI THsI OTO peecTpallii. Y pasi moTpedu TepMiH MOXKe
noopxyBarucs 1o 45 nuip (Hakaz 46.15/19, 2019). 3 onisaay Ha Te, 110 aJMiHi-
CTpaTWBHE CTSATHEHHS Ma€ OyTH HaKIaJIeHO MPOTSITOM TPbOX MICSIIB 3 MOMEHTY
BYMHEHHS TIPABOTIOPYIIICHHS, IIIAHCH HA TE, 1[0 CTOCOBHO MTOCAIOBITIB MUTHHIII, SIKi
YXWISIIOTBCS Bl 000B’s3KiB, nependadennx MK Vkpainm, Oyne BuHeceHa mocrta-
HOBA IMPO HAKJIAJCHHS aIMIHICTPAaTUBHOTO CTATHECHHS, 3BE/ICHI HAHIBEIlh. 3a IIel Jac
aKTyaJIbHICTh 3aIUTYBaHOI iH(OpMaIlii Moxxe OyTH BXKe BTpadcHa.
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4. BucHOBKH

HenieBicTh 3aKOHOAABYMX ITOJIOKEHD MO0 BiAMOBIZAIBHOCTI TOCATOBHX OCIO
MUTHHX OPTaHiB 3a MOPYIIEHHS MpaBa Ha iHPOpMaIlito Cy0’ €KTiB MUTHHX IIPABOBi/I-
HOCWH, SIK, BIIaCHE, 1 BIICYTHICTh TapaHTii peaizallii Takoro mpasa, € JOBEICHOIO.
Curyaitis, KOJIH 3aKOHHE IIPaBO HE MOKe OyTH peani3oBaHe, HE MPHUITYCTHMA B YMO-
Bax JIEMOKPAaTUYHOI, TPaBOBOI JAepikaBu. BumaeThcsi HarampHIM BHECEHHS 3MiH JI0
cT. 212-3 KYnAll y wacTuHi po3mupeHHs HasBHOTO TIEPENTiKy IPOTUTIPABHUX JIisTHb.
3okpema, IpoToHy€eThCs JOTTOBHUTH CT. 212-3 KYnAII wactuHOIO 12 Takoro 3micry:
«Henananasi, HecBo€dacHe HaJaHHS, HEMPaBOMipHA BiMOBa y HalaHHi, HaaHHS
HEMOBHOI Ta/a00 HeAOCTOBipHOI iHGOpMAIli MMOCATOBUMH 0CO0aMU Iep’KaBHHUX
OpraHiB Ta OpPraHiB MICI[EBOTO CAMOBPSTYBaHHS, SKIO TaKe HAAAHHA ITepe0aIeHO
IHIIMMA 3aKOHAMH YKpaiHW, He 3a3HaueHuMH y dacTuHax 1-3, 5-8 ta 10-11 miei
CTarTi, TATHYTH 32 c000I0 HakMageHHs mTpady Ha MocagoBUX OCIO Bix ABAIIATH
I’ SITH JI0 T SITIECATH HEOTIOAaTKOBYBAHUX MiHIMYMIB JIOXO/IiB TPOMAJISHY.

Pa3zom i3 ymockoHaJeHHAM MPOIEAYPHUX AacleKTiB iH(opMaIiitHO-KOHCYIIbTa-
[iHOT JiSUTBHOCTI MUTHUX OPraHiB TakKi 3MiHH MOXYTh CTaTH TMEPIIOYEPTOBUMHU
KpOKaMH B HaIlpsIMi IOKPAIIIEHHS KOMYHIKallii Mi>k MUTHHUIIEIO Ta O13HECOM, a TaKOXK
TrpoMaJiTHaMH, SKi 3MEHIIIATh HEMOPO3YMIHHSI Ta HABITh CIPUATHUMYTH TIOSBI JOBipH
MK HHMH, IO CBOEI YEPTOI0 IMO3UTHUBHO ITO3HAYATHMEThCS Ha e(EeKTHBHOCTI
TUSUTBHOCTI BCiX Cy0’€KTiB MUTHHUX TPaBOBIJHOCHH.

CnucoOK BUKOPUCTAHMX JIzKepeJI:

1. Mimenko [.B. KoHcynbTyBaHHS 3 MUTaHb A€P:KaBHOI MUTHOT CIIPAaBH: POOJIEMHI aCTIeKTH
IpaBoOBOro perymoBanHus. European Political and Law Discourse. 2019.Vol. 6, Issue 4. C. 121-127.

2. Tlpo 3BepHeHHs TpomajsH : 3akoH Ykpainu Big 02.10.1996 Ne 393/96-BP. Bidomocmi
Bepxosnoi Paou Yxpainu. 1996. Ne 47. Cr. 256.

3. Mishchenko I. Organizational and legal bases of customs and tax consultancy: a
comparative analysis. Customs Scientific Journal. 2019. No. 2. Pp. 83-89. DOI: https://doi.org/
10.32836/2308-6971/2019.2.7.

4. MutHuit xogexkc Ykpainu Bin 13.03.2012 p. Ne 4495-VI. Bidomocmi Bepxoenoi Paou
Yrpainu. 2012. Ne 44—45; Ne 46-47; Ne 48. Cr. 552.

5. IllopiuHa momoBins YHoBHOBaxxeHOro BepxoBHoi Pagu VkpaiHu 3 mpaB JIIOQUHU IIPO
CTaH JIOJICP)KaHHS Ta 3aXHCT MpaB 1 CBOOOJ JIIOMUHM 1 TpoMasHiHA B Ykpaini. 2020 pik. URL:
https://ombudsman.gov.ua/ua/page/secretariat/docs/presentations/&page=5 (gara 3BEpHEHHS:
25.04.2021).

6. Ilopsnok poboru 3i 3BepHeHHAMHU y Cekperapiari YmoBHOBaxkeHOro BepxoBHoi Paau
Vkpainu 3 npaB mronuau : Hakaz YmoBHoBakeHoro Bepxosnoi Pagm Vkpainu 3 mpaB monuHu
Big 17.05.2019 Ne 46.15/19. URL: https://ombudsman.gov.ua/ua/page/applicant/legislation/acts/
(nara 3BepHeHHs: 25.04.2021).

24 AnMinictparuBHe npaBo i nporec. Ne 3 (30). 2020.



OCOBJIMBE AIMIHICTPATUBHE ITPABO

References:

1. Mishchenko, I.V. (2019). Konsultuvannia z pytan derzhavnoi mytnoi spravy: problemni
aspekty pravovoho rehuliuvannia [Customs consulting: problematic aspects of legal regulation].
European Political and Law Discourse, V. 6, No. 4. Pp. 121-127 [in Ukrainian].

2. Zakon pro zvernennia hromadian, 1996 [Law on citizens’ appeals, 1996]. Vidomosti
Verkhovnoi Rady Ukrainy, No. 47 [in Ukrainian].

3. Mishchenko, I. (2019). Organizational and legal bases of customs and tax consultancy:
a comparative analysis. Customs Scientific Journal. No. 2. Pp. 83-89. DOI: https://doi.
0rg/10.32836/2308-6971/2019.2.7 [in English].

4. Mytnyi kodeks Ukrainy, 2012 [Customs Code of Ukraine]. Vidomosti Verkhovnoi Rady
Ukrainy, No. 44-45; 46-47; 48 [in Ukrainian].

5. Shchorichna dopovid Upovnovazhenoho Verkhovnoi Rady Ukrainy z prav liudyny pro
stan doderzhannia ta zakhyst prav i svobod liudyny i hromadianyna v Ukraini, 2020 [Annual
Report of the Verkhovna Rada of Ukraine Commissioner for Human Rights on the State of
Observance and Protection of Human and Civil Rights and Freedoms in Ukraine, 2020]. Retrieved
from: https://ombudsman.gov.ua/ ua/page/applicant/legislation/acts/ [in Ukrainian].

6. Nakaz “Poriadok roboty zi zvernenniamy u Sekretariati Upovnovazhenoho Verkhovnoi
Rady Ukrainy z prav liudyny” (Upovnovazhenyi Verkhovnoi Rady Ukrainy z prav liudyny),
2019 [Order “Procedure for handling appeals in the Secretariat of the Verkhovna Rada of Ukraine
Commissioner for Human Rights” (Verkhovna Rada of Ukraine Commissioner for Human
Rights), 2019]. Retrieved from: https://ombudsman.gov.ua/ua/page/applicant/legislation/acts/ [in
Ukrainian].

CUSTOMS OFFICIALS’ ADMINISTRATIVE LIABILITY
FOR THE VIOLATION OF THE PROCEDURE OF INFORMATION
PROVISION: PROBLEMATIC ASPECTS OF LEGAL REGULATION

llona Mishchenko,

Associate Professor at the Department of Maritime and Customs Law
National University “Odessa Law Academy”,

Ph.D. in Law, Associate Professor

orcid.org/0000-0002-5373-5057

ilona222o0da@gmail.com

The article considers the problematic issues of bringing to administrative responsibility Ukrainian
customs officials for violation of customs subjects’ information rights. The consequences of
non-fulfilment and/or improper fulfilment of the Customs Code of Ukraine on advising on the
practical application of certain provisions of customs legislation, as well as on the improper
providing of information on customs rules to interested persons are analyzed. The grounds and
possibilities of bringing to administrative responsibility for violation of the procedure of customs
consulting and informing by customs authorities are compared. The legal provisions on such
liability are compared, depending on whose right (individuals or legal entities) to information
has been violated by customs officials. The procedural features of bringing customs officers to
such responsibility are analyzed, including the factors that complicate or make it impossible to
bring them to justice. The author concludes that it is actually impossible to bring customs officials
to administrative responsibility for failure to provide customs advice, if it is initiated by a legal
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entity. These legal relations do not belong to the scope of the Law of Ukraine “On Citizens’
Appeals”. It is emphasized the possibility of applying administrative penalties to customs officials
only for violation of provisions of the Law of Ukraine “On Access to Public Information” in
the context of informing about customs rules. Based on the analysis of statistics, a conclusion
about the inefficiency of the entities authorized to draw up protocols on administrative offenses
under Article 212-3 of the Code of Administrative Offenses of Ukraine is made. The reasons of
the inefficiency are the small number of such entities compared to the number of offenses, lack
of prompt response for notification of violations, complicated procedure for such response, etc.
The author proves the invalidity of some provisions of the Customs Code on the responsibility of
customs officials and suggests ways to solve this problem.

Key words: administrative responsibility, informing, violation of information rights, customs
consulting, customs official.
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POJIb CYQOBOI NPAKTUKW Y ®OPMYBAHHI KOHLE ML
AOMIHICTPATUBHOI NPOLIEAYPK

Y cmammi naconoweno ma neobXionocmi nputinsmms 6 YKpaini 3akOHO0A84020 aKma
npo aOMiHicmpamugHy npoyeoypy, uwjo 3yMOGNIOCMbCs €6POIHMESPaYIUHUMY NPACHEHHAMU
depoicasu, TH0OUHOYEHMPUCTICHKOI CHPIMOBAHICMIO OisIbHOCI NYONIUHOT a0MIHICmMpayii.
3a ymosu siocymmocmi €0uH020 3aKOHY, WO 6Miwyeas Ou npasula aOMIHICMPAMueHoi
npoyeoypu, — @PpasMenmapHocmi - npagooco  pecylO8aHHs — NOPAOKY — NPUUHAMMS
AOMIHICMPamueHUX axmie cy006a npakmuxa eidiepac HeabUusxy ponv y HopmyeaHHi
KoHyenyii aominicmpamusHoi npoyedypu. Mema cmammi noisieae 8 00CiONCEHHI Cy0080i
NPAKMUKU 3 MEmol0 OKpecieHHs chopMYTbOBAHUX CYOOM NO3UYIL OO0 POZYMIHHA 3MichTy
AOMIHICMPamueHoi npoyedypu, npasui, wo ii ymeoprwioms. ¥ 00CHiONCeHHT 3aCmMOCO8AHO
MAaKi HAyKo8i Memoou: emnipuyHuil, 3a 00NOMO20I0 AKO20 604NI0CS BIOCIIOKY8AMU cepeo
BENUKOT KIIbKOCMI CYO08UX PillleHb MAKT, 8 AKUX ChopMOBAHO NO3UYiL, wo Yocodnooms cobo
6a306i 3acadu ma NPUHYUNU KOHYenyii aOMiHICMpamusHoi npoyedypu, ma meopemuni,
30KpeMa, ananizy ma y3a2anbHeHHs, Wo O00360AULO 3POOUMU BUCHOBKU CMOCOGHO DO
CY0060i NMpaxmuxku y GUPOONeHHi 3ACAOHUYUX OCHO8 AOMIHICMPAMUEHOI Npoyeoypu.
Ilpasosa npoyedypa, posmaymaiena cyOoM K CKAA008d YACUHA NPUHYUNY 3AKOHHOCTI
ma npuHYUuny 6epxo8eHcmea npaesd, € 6adICIUBOI0 2apaANMIEI0 HEOONY U eHH Sl 3N08HCUBAHHS
3 OOKY opearie nyoniunoi 61a0u nio 4ac NPUUHAMMs pilleHb Ma UuHeHHs. Oitl, AKi NOGUHHI
3abe3neyyeamu cnpageoause CmaesieHHs 00 ocoou. Y pezynemami 00cnioxHcenHs 3 ICO8AHO,
wo cyoamu eupoOneHO U OKPeCieHO 8 IXHIX DIUWeHHSX HU3KY NO3uyitl w000 pPO3YMIHHA
OKpeMux acnekmie aoOMiHICmMpamueroi npoyeoypu: CYMHOCMI Npaeoeoi npoyedypu, ii
BHAYUMOCTI 8 AOMIHICMPAMUBHO-NPABOBOMY PE2YNIOBAHHI;, CYMHOCTE NPUHYUNY 1e2TMUMHUX
OUIKYBAHb, U000 OYIHIOBAHHS CNIBEIOHOWEHHS NOPYUEHHS AOMIHICMPAmusHoi npoyedypu
3 NPABOMIPHICMIO NPUTIHAMO20 AKMA,; PO3YMIHHA NPAsa 0cobu bymu suciyxanoro (abo npasa
Ha yyacms 8 aOMiHiCmpamusHitl npoyeoypi); 3abe3neuents 3aKOHHO20 iHmepecy (008ipu)
0co6U w000 30epedicenHs AOMIHICMPAMUSHUM AKIMOM YUHHOCMI, w000 OONYyCMUMOCHi
0oKazie 6 aOMIHICMPAMUGHIL NPoyedypi, HEeMONCIUBOCMI NPUNUHEHHSI (CKACYBAHHS)
AOMIHICIPAMUEHO20 aKkma, Ois AKO20 6UUEePNAHA BUKOHAHHAM, d MAKONC CMOCOBHO
npunyunis peanizayii nyoniunor aominicmpayiero ouckpeyii. ¥ cmammi 3po01eHo 6UCHO6KU,
wo cydosa npakmuka opmye 6a306i idei ma SUCHOBKU, WO MOXNCYMb Oymu 3aK1A0eHi
6 0oKmpuHy aominicmpamuenoi npoyedypu. Tum camum hakmuuno cyou 3anoHI0I0Mb
nPo2aAUHY 8 NPABOBOMY Pe2YIO8AHHT NOPAOKY NPULHAMMA AOMIHICIPAMUGHUX AKMIG.

KurouoBi ciroBa: aaMmiHICTpaTHBHA IpoLeAypa, aAMiHICTPaTHBHHUH aKT, Cyj0BAa IPAaKTHKA,
NPUHLUI JIETITUMHUX OYiKyBaHb, NPaBO ocoOM OyTH BHUCIyXaHOIO, 3aKOHHMH iHTepec
(moBipa) ocobu 1m0H0 30epekeHHs aaMIHICTPATHBHUM aKTOM YHWHHOCTI, JUCKpEIiitHi
MIOBHOBKCHHSI, IPUITMHEHHS il aIMiHICTPaTHBHOTO aKTa.
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1. Beryn

Huni B VYkpaini BinOyBaeThCsl akTHBHE CTaHOBIIEHHS
aJMiHICTPaTUBHO-TIPOLIEAYPHOTO 3aKoHOAaBCcTBa. Ilepe-
mictopii mporo mporecy Opakye Oyab-sKoi TeMIopab-
Hoi soriku. Ile y 1998 pomi Oymo yxBaeno Konmemniiro
anMinicTparuBHOi pedopmu (Kontiemntis aqMiHiCTpaTHBHOT
pedopmu B Yipaini, 1998), B sKiif 1 mOCTaBIEHO 32 METY
PO3POOUTH 3aKOHOIABYMM aKT PO aIMiHICTPaTHBHY IPO-
neaypy (Ha TOM MOMEHT aJMiHICTPAaTUBHO-TIPOIENyPHUI
Kofiekc). Take OTITHIHE PIIICHHS MaJIO TPAaBOBE MiATPYHTS.
[puitasara B 1996 poui Koncrurymis Ykpainum 3akpinmia
y CT. 3 i/1e10 TIOOMHOIEHTPU3MY K 0a30BY MMapagurmy Jep-
JKaBHOI NiSTIBHOCTI, 8 yTBEPKEHHs Ta 3a0e31eUeHHs TpaB
1 cBOOON JIOMWHY BU3HAYMIIA OCHOBHUM OOOB’S3KOM JIEp-
JKaBU. Briepiiie B He3allexKHii Aep:kaBi KOHCTUTYIIHHO OYyJ10
3aKPITUICHO TIPIOPUTET MPaB JIONWHHU Ta X 3HAUUMICTb.

Oco0OnmBa yBara 3 OOKy BIaau 0 HEOOXITHOCTI 31ikic-
HEHHS aJMIHICTpAaTUBHOI pe(OopMH TOSICHIOETHCS Mill-
HUMH 3B’SI3KaMU NIPUBATHOI 0COOH 3 BIa/I0I0 BUKOHABUOIO
Ta MYHIIWUTANBHOIO, TPENCTABHUKU SKUX, NPUAMAIOYN
pIIlICHHS Ta BYMHIIOYH [ii IIOM0 TaKWX OCi0, HamaroTh
OCTaHHIM TIpaBa, MiITBEP/PKYIOTh iX a00 MOKIIaJaroTh Ha
oco0y mependadeHi 3ak0HOM 000B’s13KkH. OTKe, IepeBaKHO
MIPaBOBUH CTaTyC 0COOM CKIIAAAETHCS 3 TUX TapaHTOBAHUX
JIEPXKaBOIO MOXKITMBOCTEH, SIKi 3[€0UTBIIOTO peai3yroThes
y BiHOCWHAX i3 MyONiYHOIO aaMiHicTpamieo. A «Oinb-
MICTh «O(IMIHHNXY PillIeHb, M0 TPUHUMAIOTHCS y CydacHil
JieprKaBi, HaJIe)KaTh HE CYIISIM, HE TIapJIaMeHTaM, a a/IMiHi-
crparism» (Barnes, 2019).

Ille Ha mouarky 2000 pokiB Oymo po3poOIEHO MPOEKT
AMIHICTpaTHBHO-TIPOIIEYPHOTO KOIEKCY (@ 3roJJ0M 3aKOH
PO aJIMiHICTPATUBHY MPOIENYPY), B OCHOBY SKOTO ITOKJIA-
JIEHO HIMENbKy KoHIemnmito. [IpoekT BpaxoByBaB €Bpomeii-
CBKi TpaJuIlii Ta MPUHIMIIN aIMIHICTPAaTUBHOI MPOIIETyPH
1 mimkoM Mir Oyt npuiitHaTHI BepxoBHoro Pamgoro Yipa-
iHn. HaroMicTh BOITi 3aKOHOAABIA OPaKyBaIo MOJITHIHOTO
ckimagauka Maike 20 poki. I ymme B 2020 pori mpoekT
3aKOHY TPO JMiHICTPATUBHY TpoIenypy OyB yXBaJeHHN
BepxosHoto Pagoto y mepmromy unransi (IIpoexr 3Y «Ilpo
aJMiHICTpaTUBHY mpoueaypy», 2020).

BomHouac imes aaMiHICTpaTWBHOI TPOLEAYpH 3HA-
WIuia Hale)XKHe BTIIEHHS B 3aKOHOJABYMX aKTaX BEJHKOI
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KibKoCTi iepkaB. Y 1925 porti ABcTpist npuiiMae BiATIOBIJHIIM 3aKOH. 32 HEIO0 HU3Ka
€BPONEHCHKUX KpaiH rapaHTye Ha 3aKOHOJABUOMY PiBHI, 10 MyOJi4Ha agMiHicTpa-
i TOTPUMYBAaTHUMETbCA y pa3i MPUUHATTS pillleHb CTOCOBHO NPUBATHOI 0COOHM
MpaBwWI, SIKi BK€ TPAAMIIHHO OTPUMYIOTh HA3BY «aJMIHICTPAaTUBHA IMPOLEAYPay.
VY 1946 poui CHIA yxBamiooTs Bigomuit APA — 3akoH npo aaMiHICTpaTHBHY MPO-
nexypy. Haeite KomyHnictnuna nmapris Kuraro craButh 3aBmaHHs po3poOuTH 3aKoH
PO aJIMiHICTPATUBHUI TIpoLeC A PEryNIOBaHHSA HPUHAHATTA aAMIHICTPAaTHUBHUX
pimmens (Communist Party Releases.., 2021).

YkpaiHa , IOIIpH CBOI €BpOiHTErpamiliHi mparHeHHs (a ct. 41 XapTii 0CHOBHHX
paB €Bpornericskoro Coro3y 3aKpillIioe MPaBo Ha HaJIeKHE aMIHICTPYBaHH), TPH-
BaJIM{ Yac Ha €BPONEUCHKOMY MPOCTOPI 3aIHIIAETHCS KPaiHOK0, SKa irHOpy€e HeoO-
XITHICTh TIPUAHATTS 3aKOHY PO aJAMIHICTPAaTUBHY IIPOIIEAYPY, X0Ua i IEKIIapye Ie
B nporpamMuux aokymeHtax (Crpareris peopMyBaHHS JIEpXKaBHOTO YIPaBIiHHS,
2016). Hamra geprxaBa 4 HE €JMHA HABITH HAa TMOCTPAISTHCHKOMY IIPOCTOPI HE Mae
TaKoOTO 3aKOHY. B 1HIMX Aep:kaBax, fKi B MUHYJIOMY Oyny yacTHHOIO PansHchKoro
Coto3y, BXKe MPHUIHATI 3aKOHO/IaBYl aKTH MPO aJMIHICTPATHUBHY Mpouenypy. Y Iii
CTarTi MU He OepeMOocs OIIHIOBATH BILTMB LIMX 3aKOHIB Ha 3a0e3MeUeHICTh paB MpH-
BaTHUX 0cib y kpainax xonumHboro CPCP, nuie koHcTaTyeMo (akT.

Ane, mepedpa3oByioun BiIOMHUN BHCIIB, HE MOKHA XUTH y CY9acHOMY CBITI
1 OyTu BUTBHMM Bif HbOTO. lle akTyampHO ¥ ISl MPOLIEAYPHOTO PETYIIOBAHHS
y myOmiyHOMY afmiHicTpyBaHHI. B YkpaiHi ocTaHHIMH pOKaMy MPUHHATO YNMAJIO
3aKOHIB, SIKHMH BCTAaHOBJICHO IIpaBWja aJMIHICTpAaTHBHOI mpouenypu. Haszsemo
taki: «[Ipo mepxaBHy peectparniio OpUAXYHEX OCiO, (Pi3UUHKX OCIO-TiAIpHEM-
LIiB Ta TPOMAACHKUX (opMyBaHbY, «IIpo mepxaBHY peecTpaiiio peyoBHX IpaB Ha
HepyxoMme MaitHo», «IIpo OixkeHIIiB Ta 0cib, SKi HOTPEOYIOTh JOAATKOBOTO 3aXHCTY
TOIIO. Y ITUX 3aKOHAX BTUICHI OCHOBHI 1/1€1 aAMIHICTPaTUBHOI IPOIIEAYPH, 30KpeMa,
MOJIOKEHHS NP0 000B’S30K BIIAIAPIOOYOT0 Cy0’€KTa MOTHUBYBATH NMPHUHSATI HUM
pilieHHs, a 37e0UTBIIOro 1 BKa3yBaTy Ha MOPSAJIOK IX ockapikeHHs. BomHodac aaMi-
HICTPAaTUBHO-IPOIEypHE PETYIIOBAaHHS 3aJTUIIAE€THCSI HEIOBHUM, (PparMEeHTapHUM.
Haromicte Ykpaina Mae MOXIIUBICT BpaxyBaTH BCl 3700YTKH 1HIIMX KpaiH IIOA0
MIPaBOBOTO PETYIIIOBAHHS BITHOCHH MK MPHUBATHOIO 0COOO0 Ta IMyOJIIYHOIO aaMi-
HICTpAITI€IO Ta IMIIEMEHTYBATH Y CBOE 3aKOHOIABCTBO HAWKpAII TPaIUILii, 110 BXKE
MIPOMIILTN BUIPOOYBAaHHS B IHIINX KpaiHax.

3a BIACYTHOCTI BIAMOBIZHOTO 3aKOHY B&KJIHMBY POJNb Yy BUPOOJEHHI NMPaBHII
aIMIHICTPaTUBHOI MPOIIEAYPH BiIrparoTh HamioHambHI cyau. Came cymil y CBOiX
pimieHHsIX GOPMYIOTh BUCHOBKHM, YH JIOTPHUMAHO IIiJ| Yac NMPHUHHATTS OCKap)KyBa-
HOTO aKTa MOPSAIOK, BU3HAYCHUH 3aKOHOM. Ha 11e Opi€eHTyIOTh Cy[/IiB IOJOKEHHS
4. 2 c1. 2 Kozmekcy aaMiHICTpaTHBHOTO CYJOYMHCTBA YKpaiHH: y crpaBax MHIOAO
OCKap)KCHHS pIIeHb, M 9u Oe3MIsIILHOCTI CyO’€KTIB BJIAHUX TOBHOBaXKCHH
aJMIHICTPAaTHUBHI CyIH NEPEBIPAIOTh, Y NPUHHATI (BUMHEH1) BOHU: 1) Ha miAcTasi,
y MeXax MOBHOBaXKEHb Ta y croci0, mo Bu3HaueHi KOHCTHTYIIEIO Ta 3aKOHAMH
VYkpainu; 2) 3 BUKOPUCTAaHHSIM OBHOBa)KEHHS 3 METOIO, 3 SKOIO 116 TOBHOBA)KEHHS
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HaJaHo; 3) oOTrpyHTOBaHO, TOOTO 3 ypaxyBaHHSIM YCiX OOCTaBHH, IO MalOTh 3HAa-
YEHHS TS IPUIHATTSA pimeHHs (BYMHEHHS Aii); 4) 6e3CTOPOHHBO (HEeyHepemKeHO);
5) nmobpocoBicHO; 6) po3CyANUBO; 7) 3 AOTPUMAHHIM MPHHLIUITY PIBHOCTI Hepen
3aKOHOM, 3armo0irarodud BCiM (GopMaMm JMCKpHUMIiHAIIi; §) MpomopiiiHo, 30Kpema
3 JOTPUMaHHAM HE0OXiTHOTO OajmaHcy MiX OyIb-SKHMH HECTIPUSTIUBUMH HACIHII-
KaMu JIJIs TIpaB, CBOOOJ Ta 1HTEPECiB 0COOM 1 IUIAMHU, HAa JOCSATHEHHS SKHX CIIps-
MOBaHe Ii¢ pilieHHs (Iis); 9) 3 ypaXyBaHHsSIM IpaBa 0COOM Ha y4acTh Y IpoIieci
npuiHATTS pimeHHs; 10) cBoedacHO, TOOTO MPOTATOM PO3YMHOTO CTPOKY.

Y miif crarti mpoaHami3yeMO CYAOBY NPAaKTHKYy 3 JMemol OKPECIeHHS
chopMyTbOBaHUX CYAOM IO3HINH MO0 aAMIHICTPATHBHOI MPOICTYPH, TIPABHII,
110 ii YTBOPIOIOTb.

[IpenmeToM AOCTIKEHHS CTalu TepeBakKHO mocTraHoBu BepxoBHoro Cymy,
3o0kpema KacariiiHoro aaMiHiCTpaTHBHOTO CyAy Yy Horo ckiani ta Bemmkoi [lamatu
Bepxosroro Cymy. HaykoBi po3Bifku 3aiCHEHO 3a JOTIOMOTOIO OCIITHUIIBKUX
memooie. llle annmiticekuii dinocod Ppencic BekoH, MiAKPECTIOUN BEIUYC3HE
3HA4YEHHSI METOJy, TIOPIBHIOBAaB HOTO 3 JIiXTapeM, KWW OCBITIIOE MaHIpPIBHUKOBI
musix 'y Ttempsii (JaaunesH, Tapanenko, 2003). s mocAarHeHHS OCTaBICHUX
IiJIeH 3aCTOCOBAHO AK EMIIIpUYHIi, TaK 1 TeopeTnyHi MeToan. CrocTepeKeHHs BBa-
YKAETHCS HAMOUTBII €JIEMEHTAPHUM METOJIOM, 110 BUCTYTIAE, SIK MPABUIIO, K OIWH 31
CKJIQJIHKIB Yy KOMIUIEKC] 1HIIUX eMIIPUYHUX METOMAIB. MOXINBOCTI METOIy CIIO-
CTepeKeHHs 00MexeHi. BiH 103BOJISIE BUSIBUTH JIMIE 30BHINTHI O3HAKH, 30BHIITHI
nposieu akriB (I'paduenko, enoposuy, ['apamenko, 2009). 3a 7ONOMOTO0 IHOTO
METOy BAAJIOCS BIACHIIKyBaTH CEpPEN BEJIMKOI KUIBKOCTI CY[IOBHX DIIlIEHb TaKi,
B SKHUX ¢(HOPMYJIbOBAHO IO3MIIIT, 110 YOCOOII0I0TH 0000 0a30Bi 3acaau Ta IpPUH-
UIH JOKTPUHU aMIHICTPATHBHOI IIpoIenypu. AHaIli3 Ta y3araJlbHEHHS 5K Teope-
THYHI METOHU JOCIIKSHHS T03BOJUIN 3pOOUTH BUCHOBKH CTOCOBHO POJII CYI0BOT
MPAKTUKH Y BUPOOIEHHI KOHIENTYaAIbHUX OCHOB aJMiHICTPAaTUBHOI POLIETYPH.

2. llo3uuis cyny mono po3yMiHHS CyTHOCTI aiMiHICTpaTHBHOI mMpoueaypn

Hacamniepen 3a3Hadummo, 1m0 cyali y pasi po3npioy W BUpINIEHHS MyOmiy-
HO-TIPAaBOBUX CHOPIiB C(HOPMYBaM BUCHOBKU ILOAO CYMHOCHI NpAgogoi npoye-
Oypu, 1l 3HAYUMOCTI B TisUIBHOCTI IyOJIIYHOT aMIHICTpAIlii Ta HEOOXIAHOCTI JOTPH-
MaHHS y TPUAHATTI MPaBOBHX aKTiB CTOCOBHO MpHWBATHOI ocobm. Tak, y cmpasi
Ne 826/13000/18 xoserisi cyiB 3a3Havae, 110 BCTAHOBJICHA MpaBoBa IpoIieaypa
SK CKJIaJHUK MPUHIMITY 3aKOHHOCTI Ta MPUHIIUIY BEPXOBEHCTBA IpaBa € BAXKIIH-
BOIO TapaHTIEI0 HEJOMYIIEHHS 3IOBKHUBAaHHS 3 OOKy OpraHiB MyOJIiYHOI BIAIH Iif
yac MPUNHATTA pillleHb Ta BYNHEHHA JiH, SKi TOBUHHI 3a0€3MeuyBaTH CIpaBeuBe
CTaBJIEHHS 0 0cO0H. Takoro BUCHOBKY CyJI AIHMIIOB, pO3MIIAAI0UN KacalliiiHy CKapry
HarionansHOTO areHTCTBa 3 MUTaHb 3arl00IraHHs KOPYMILIi y CIpaBi MOA0 OCKap-
*KeHHs pimenHs HarionanpHOTO are’TcTsa Bix 16 6epe3ns 2018 poky Ne 465 «I1po
MIPOBENICHHS MEPEBIPKH IeKIIapallii 0coou, ymOBHOBa)KEHOT HA BUKOHAHHS (DYHKITIH
JiepkaBu a00 MicIIeBOTO caMOBpAyBaHHD». CyJl 3a3HaYUB, 110 IIPaBOBa MpOIleIypa
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(fair procedure — cmpaBemnuBa MpoIEAypa) € CKIAAOBOIO YACTUHOIO IPHUHIIHAITY
3aKOHHOCTI Ta MPUHIUITY BEPXOBEHCTBA IpaBa 1 mependadae MpaBoOBI BUMOTH JI0
HaJIeKHOTO MPUHHATTA aKTiB opraHamu myosnigHoi Bnagu. [IpaBoBa mporemypa nos-
HOI IIepeBIPKM BCTAHOBIIIOE YiTKY MOCIIOBHICTS il IPOBEIEHHS TaKOi IEPEBIPKH 13
3a3Ha4eHHAM CIIOCO0IB Ta METOAIB i1 3A1iiCHEHHS, TiICTaB, MOPAAKY, popmu Ta cTpo-
KiB Takoi Aisu1bHOCTI. TUM caMuM Cy[0BHI OpraH chopMyBaB BilacHE OAYEHHS PO3y-
MiHHSI IPOLEAYPH SIK TMOPSAKY Jid, 0 Ma€e OyTH JOTPUMAHUI Cy0’€KTOM MyOIid-
HOTO aJMIiHICTpYBaHHSI.

3. JlerituMHi ouikyBaHHs B aJMiHicTpaTUBHIl npoueaypi

Kpim Toro, y poMy CymoBOMY pillIeHHI OKPECIEHO CYTHICTb NPUHYUNY Ae2imu-
MHUX O4IKY8aHb SIK 171€1, TII0 OpraHu MyOTIYHO1 BJIa Iy TIOBUHHI HE JIUIIE TOIePKyBa-
THUCS TIPUTIUCIB aKTiB MpaBa, a 1 CBOiX OOIIHOK Ta MPOOYIKEHUX OYiKyBaHb: 3T1IHO
3 JOKTPUHOIO JIETITAMHUX OYiKYBaHb, Ti, XTO YHHUTH JOOPOCOBICHO Ha TiJICTaBi
IpaBa, sIKKM BOHO €, HE IMOBHWHHI BIIUyBAaTH Kpaxy HaMii MIOJO0 CBOIX JICTITHMHHIX
odikyBaHb (1. 61 KoMeHTapst 40 JokyMeHTa Benermiiicbkoi komicii «Mipuio mpa-
BoBmagms» (2017 poky), sikuit yxBajeHo Bewnemilicekoro xomiciero Ha 106-y mute-
HapHoMy 3acimanHi (Benemis, 11-12 6epes3ns 2016 poky)). VY cymoBomy pilleHHI
3a3HaueHo, 1110 TT03MBaY MPABOMIPHO OUiKyBaB, IO TIepeBipka Oyjie MpoBeleHa BiJl-
IIOBITHO 10 BCTAHOBJIEHOI ITPAaBOBOI MPOLIEAYPH, SIKa BU3HAYAE YITKY TOCIIAOBHICTh
Il MpoBe/eHHs MOBHOI MepeBipKU JeKiapalii oco0H i3 3a3HaYCHHSIM CIIOCO0IB
Ta METO/IB ii 371MICHEeHHS, MiICTaB, MOPAIKY, (POPMHU Ta CTPOKIB TAKOi MiSTBHOCTI.

4. IIpaBoBi HacJIiAKK MOPYIIEHHS] AAMiHiCTPaTUBHOI MpoLEeAYPH

3HaYUMICTh TPOIEIypH NPUHHATTS aaMIHICTPAaTHBHHX akTiB BiJoOpakeHa
1 B iHmmx mocraHoBax Bepxosuoro Cyay. Y copasi Ne 806/1243/17 Cyn 3poOus
BEJIbMH Ba)KJIMB1 BUCHOBKH IIO/I0 HACTIIKIB OPYIIEHHS Takoi nponenypu. Komeris
CY/IiB HaroJI0CHIa Ha HEOOX1JHOCTI JOTPUMAaHHS BCTAHOBJICHOT 3aKOHOM POy PH
MIPUHHATTS BiAMOBITHOTO aKTa, IPOTE 3BEPHYJIA yBary, 110 caMe o co0l MOpyIIeHHS
TaKoi MPOLIEAYPHU MOKe Oy TH ITiICTABOIO JJIsl CKACYBaHHS PIllICHHS Cy0’ €KTa BJIAJIHUX
MMOBHOBaYKCHB JIHIIIE 32 Ti€T YMOBH, 0 BOHO BILTUHYJIO 200 MOTJIO BILUTMHYTH HA Mpa-
BHJIBHICTH OCKap)KyBaHOTO pimeHHs. [lopymeHHs nporneaypu NpuAHATTS PillieHHS
MOJKE TIPH3BECTH J0 TaKUX HACIIIKIB: 1) aKT cymepeunTuMe 3aKoHy, abo 2) akT Oyme
[IPaBOMIPHHM, SKIIO JOITyIIEeHE TOPYIISHHS He BIUIMHYIO Ha Horo 3micT. OTxe, came
110 c061 TOPYIICHHS IPOIIEAYPH IPUHHSITTS aKTa He 000B’SI3KOBO TIOPOIKYE MPABOBI
HACHAKU I Woro gificHocTi. Cyll HAaroJoCwB, IO Y BiMMOBITHOCTI O MPAKTHKA
€pporneiicskoro Cymy 3 paB JIOAWHU CKaCyBaHHS aKTa aJMiHICTPaTHBHOTO OpTaHy
3 onlHUX Jiniie (opMaTbHUX MOTUBIB He Oyle 3abe3reuyBaT JOTPUMAHHS OalaHcy
MIPUHITUITY TIPABOBOi CTAOUTLHOCTI Ta CHPaBEIMBOCTI. TakuM YWHOM, KIIOYOBUM
MIMTAHHAM y pa3i HalaHHS OI[IHKH MPOIEAYPHUM MOPYIIEHHM, JOMYIEHUM ITi/1 4ac
MPUAHATTS Cy0’€KTOM BJIaJHUX MOBHOBAXXCHbH PIlICHHS, € CITIBBIIHOIICHHS J[BOX
0a30BHUX MPUHIMIIIB MpaBa: «IPOTHIIPABHI Jii HE TATHYTH 3a COOOI0 MPAaBOMipPHUX
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HACII/IKIB» 1, HA MPOTHBAry HOMY, MPUHIMI «(popMallbHEe MOPYIICHHS MPOLEypPH
HE MOJK€ MaTH HACJIIJKOM CKacyBaHHS IIPAaBUIILHOTO 10 CyTi pillieHH:». Mexero, o
po3maiise icrotHe (hyHIaMEHTaIbHE) MOPYIICHHS BiJl HEICTOTHOTO, € BCTAHOBIICHHS
TaKoi 00CTaBUHK: YM MOTJIO OyTH 1HIINM PIllIEHHS CY0’€KTa BIaJHUX MIOBHOBAXKEHb
32 YMOBH JOTPUMaHHSI HUM IepeadaueHoi 3aKOHOM MPOUEAYpH HOro MpHHHATTS.

VY mpoanHaizoBaHOMY pillleHHI BH3HA4YEHI MITXOMW IO OIIHIOBAHHS HACIIIKIB
MOPYIIEHHS MPOLEAYPH MIPUHHATTS aIMiHICTPAaTUBHUX aKTiB. | BAYKIIMBUM € BUCHO-
BOK IIPO MOXKJIMBICTh YXBAJICHHS 1HIIOTO 32 3MICTOM aKTa y pasi JOTpUMaHHS aaMi-
HICTPaTUBHOI IIPOLEAYPH SIK niOCMasu 0/ GUSHAHHS NPUUHAINO20 PIUeH S NPOmu-
NPaGHUM.

5. Po3ymiHHs npaBa 0co0M OyTH BUCJIYXaHOIO SIK MPUHIMNY aAMiHicTpaTHB-
HOI npouexypu

Hwuska cynoBux pimiens, yxBaieHnx Bepxoaumm Cymom (cmipaBu Ne 21-425al4,
804/12558/14), crocyBamMch OCKap>KEHHsI aKTiB OpraHiB MOJATKOBOI CIYXOH PO
3aCTOCYBaHHS IITpPaQHUX CAHKIIN, TPUHHATHX 32 Pe3ylbTaTaMHd JOKYMEHTaIbHOI
HEBHUI3HOI IepPEeBipKH, TPOBEACHOT CTOCOBHO 1M0o3nBada. OOCTaBUHU CITPABH MOJIAT AN
B TakoMy: opraH (ickanbHOI CIIy)KOW MPOBIB HEBHI3HY JOKYMEHTAILHY IEPEBipKY
IJIATHUKA TTOAATKIB 1 MiJ Jac I1i€l mepeBipKH BCTAHOBUB MOPYIICHHS MTOIaTKOBOTO
3aKOHO/IABCTBA. 3a HACIIAKAMH MEPEeBipKH Oya0 MPHUHHATO PIIIEHHS MPO Hapaxy-
BaHHS IEHI 32 HECIIJIATy €MHOTO COLIabHOr0 BHECKY. [l031Bad, ockapKyodn npu-
HHATI 1010 HHOTO PillIEHHS, HATOJIOIIYBAB HA TOMY, 110 OpraH (hiCKaJIbHOI CITyKOH
MOPYIIUB MOPAIOK MMOBIAOMIICHHS IJIaTHUKA MOAATKy MPO MPOBEACHHS IEPEBIPKH,
sSkuil mepenbadennii [logatkoBUM KojekcoM Ykpainu. 30KpeMa, Haka3 Mmpo Iepe-
BipKy, TOB1TOMJICHHSI ITPO JaTy ii moYaTKy Ta Miclie IpoBeieHHs Oynu OTpUMaHi riar-
HUKOM ITOJIaTKiB TIOIIITOXO Ha IEKUTbKA JHIB Mi3HIIIe, HiX BiAOyIacs caMma nepeBipka.

Cyau mepuioi Ta anensiiHOol 1HCTaHIii HAroJONIyBajal HA TOMY, IO XO4a Take
MOPYIICHHS 3 00Ky (DiCKIBHOTO OpPTaHy 1 Majio MicIie, IPOTE 1€ HE CBIAYUTH PO
HEOOIPYHTOBAaHICTh BHCHOBKIB IPO HapaxyBaHHS MEHI Ta 3arajoM IOpYyIIEHHS
MOPAAKY MPOBEACHHS JOKYMEHTAJIbHOI HEBUI3HOI MEPEBIPKH.

Haromicts Bepxosuuit Cy i AKpe CITHB ITOMIIIKOBICT TAKOTO T IXOY, BKa3aBIIIH,
IO TUIATHUK TOJIATKy MIOBHHEH OYTH O3HAHOMIICHHH 3 BIJOMOCTSIMH PO MEPEBIPKY
B Oyzib-sIKOMY pas3i 210 1i moyarky. [Hakiie mopyury€eThes MpaBo MIaTHUKA MOAATKIB Ha
MIPHUCYTHICTH IiJ] Yac MPOBENEHHs NepeBipky, nepeadadene [lonaTkoBuUM KojekcomM
VYkpainu. [InarHuk nmogarky odiliiiHO Ji3HABCS MPO MEPEBIPKY BxkKe Micist 11 3aKiH-
YEeHHs1, TOMY TaKa IepeBipka € HE3aKOHHOIO, a Y (hiCKaIbHOTO OpTaHy BiJICYTHS KOM-
TIETEeHIIIs Ha IPUIHATTS aKTa IHAUBIAyalbHO A1l — pIlIEeHHS PO HapaxyBaHHS MEHi.

3a Hacmiakamu po3niAny crpaBu BepxoBHuii Cyn BH3HAB MPOTHIIPABHUMH il
oprany (hicKaJIbHOI CITy’)KOM OO0 MPOBEIEHHS TOKYMEHTAIBHOI HEBHI3HOI Iepe-
BIpKHM ITO3MBaya; BU3HAB MPOTUIPABHUM Ta CKAaCyBaB PIIIEHHS PO 3aCTOCYBaHHS
mrpadHUX CaHKIM Ta HapaxyBaHHs IICHI 3a HecIuiaty (HemepepaxyBaHHs) a0o
HECBOEYACHY CIUIaTy (HECBOEYacHe MepepaxyBaHHs) €INHOTO BHECKY.
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B ob6rpynTtyBanHs cBoro pimenHs Bepxosamii Cyp 3a3HauuB, IO CyJaMH Iep-
101 Ta ameNAmiiHoI 1HCTAHIIIH He BpaxoBaHO, 0 HopMamu [1ogaTkoBOTo KOAEKCY
VYkpainu 3 JOTpUMaHHsAM OasilaHCy MyOJIiYHUX 1 MPUBAaTHUX THTEPECIB BCTAHOBIICHI
YMOBH Ta MOPAIOK IMPOBEACHHS MEPEBIPOK, Y TOMY YHCII TOKYMEHTAIbHUX HEBH-
i3amnx. Jlume iX JoTpUMaHHS MOXKe OyTH MIACTaBOIO JUIsl BACHOBKY IIPO 3aKOHHICTh
TaKoi MepeBipKH.

Kpim toro, Cyn HaroiocmB Ha OCHOBOIIOJIOKHOMY TPHHIIMITI aIMiHICTPaTHUB-
HOI TIPOLIEIYPHU — npasi ocodbu ymu uciyxanoio (abo npagi Ha yuacmo). 30Kpema,
PO3MIPKOBYIOUH PO TMOPSIOK MPU3HAYEHHS TOKyMEHTAIBHO! HEBHI3HOI TEPEBIPKH,
Cyn BKaza, o BHUSBJICHI (paKTH, sIKi CBIAYATH ITPO MOXKITUBI OPYIICHHS TUIATHUKOM
MOJIATKIB MOJAaTKOBOI0, BAJIFOTHOTO Ta IHIIOIO 3aKOHOIABCTBA, MOXYTh OyTH IIij-
CTaBOIO IS IPOBENIEHHS MIEPEBIPKH JINIIE y pa3i, KO CyMHIBH HE yCYHYTI HaJa-
HUMU TOACHEHHSIMH Ta JOKYMEHTAJbHUMH ITiITBEPKEHHAMHU. A OTXKe, 3a TaKUX
00CTaBMH Y KOHTPOJIOIOUOTO OpraHy € MpaBO HA OI[IHKY ITOSICHEHbH 1 iX JTOKyMEH-
TaJbHMX MIATBEPKCHB. SIKIIO 11l TOSCHEHHS HE OOTPYHTOBaHI a00 JTOKyMEHTAIbHO
HE MiATBEp/KEHI, IepeBipka Moke OyTH npu3HadeHa. [ImaTHUK momaTKiB Mae mpaBo
HE TOTOIUTHCA 3 PIIICHHAM PO MPU3HAYCHHS MEPEBIPKHU 1 OCTIOPUTH HOTO y CYI.
VY takomy criopi cy0’€KT BIIaHUX TTOBHOBaKEHB 3000B’I3aHMI TOBECTH OOTPYHTO-
BaHICTh CBOTO PIIlICHHS 3 MOCHUJIAaHHSAM Ha HEAOIIKU OSICHEHb Cy0’ €KTa rocrmoaapio-
BaHHS Ta iX TOKyMEHTaJIbHE OOTPYHTYBaHHS.

Taxum 9HOM, HEXTYBaHHS KOHTPOJIOIOYMM OPTaHOM IIi/I 4ac MPOBEIEHHS mepe-
BIPKH npunyuny yyacmi ocoou 8 aominicmpamusrii npoyedypi Cyn BU3HAB MijacTa-
BOIO JIJIs1 CKaCyBaHHA NPUHHATHX 32 pe3yibTaTaMu MEPeBipKU pillleHb MO0 IJIaT-
HUKa TIOAATKIB (Cy0’€KTa TOCIIONAPIOBAHHS).

6. [To3u1rist 1010 1OMYCTUMOCTI J0KAa3iB B aAMiHicTpaTuBHIil mpouexypi

Kpim Toro, y cxoxux crnpaBax Bepxoumii Cyn chopMyBaB BHCHOBOK IIIOJIO
donycmumocmi 0oxkazié 8 aominicmpamusHii npoyedypi. Y TOCTaHOBI, yXBaJeHIH
y crpaBi Ne 520/8836/18, 3a3HaueHO, 1110 HEBUKOHAHHS BUMOT 3aKOHY IIOAO ITij-
CTaBH JUIsl IPOBEJCHHS JOKYMEHTAJIBHOI MO3aIIAaHOBOIT MEPEBIPKU MPU3BOIUTH 10
BHU3HAHHSA NIEPEBIPKY HE3aKOHHOIO Ta HE MIOPOIKY€ MPABOBHUX HACII/IKIB Takoi mepe-
BIpKH; aKT MEPEBipKH, BUXOAAYH i3 ITOJI0KEHB MO0 JOIMYCTUMOCTI JOKa3iB, HE MOXKE
BHU3HABATHUCS IOIMYCTUMHM JJOKa30M Yy CIIPaBi, OCKIJIBKU OJEPKAHUN 3 TOPYIICHHIM
MIOPSIKY, BCTAHOBIEHOTO 3aKOHOM. A OTXe, MOJATKOBE MOBIIOMJICHHS-PIIIEHHS,
MIPUIHATE 32 HACIHIIJKaMH MEPEeBIPKH Ta Ha MiJCTaBl aKTa MepeBipKH, IKUH € HeJo-
ITyCTUMHUM JIOKa30M, HE MOXKE€ BBa)KaTHCh IMPABOMIPHUM Ta MiJISATa€ CKaCyBaHHIO.

7. JloBipa oco6m 10 pimeHb myoaiuHoi agMinicTpamii

Onna 3 6a30BUX i7eH aAMIHICTPATUBHOI MPOTICTYPH — 3aKOHHUU iHmepec (006ipa)
0cobU W000 36epedcents adMIHICMpPamueHuM akmom yunnocmi. MneTsest mpo Te,
IO MpUBaTHA 0co0a OUiKye, MO aJAMIHICTPAaTUBHHUN OpraH, NPUHMAIOUYN PillCHHS
1010 Hel, JOCIITUTh yCi 0OCTaBMHU CIIPaBU W YXBAJIHMTH aKT, IO BiAIOBiAaTAME
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BHMOTaM 3aKOHOJAaBYMX NPUIHUCIB. | HaBiTh, KO aKT Oyae MPUHHATHHN 3 TOPYIIEH-
HSIM 3aKOHY, ajie JOMYIICHUM aJIMiHICTPaTUBHIM OpPTaHOM, IIPHUBAaTHA 0cO0a MOXKE
PO3paxoByBaTH Ha Te, IO CIPHUATINBHHA U1 HEl akT y pa3i BUSABJICHHA IIUX MOPY-
[IeHb HE MPUITUHHUTD CBOIO II0.

Cyan, po3mIsiIaody CIIPaBH MIOI0 OCKApKEHHS PIIeHb PO CKaCyBaHHSA HaKa3iB
PO BHUJA4Yy 1HO3EMISIM IMOCBIAKM HA MOCTIHHE MPOXXKUBAHHS, OYEBHIHO, 3BAKAIU
came Ha Takud migxin (cmpaBa Ne 815/2473/17). OOCTaBuMHM CIpaBU MOJSATAIN
B TakoMy: rpomansuu Pecmy6miku B’etHam, siki nmpulynu B Ykpainy 10 6 OepesHs
1998 poxy 3a Yromoro mixk Ypsmom Corianictiuanoi Pecryoniku B’erram Ta Ypsimom
CPCP npo HanpaBieHHS | TPUIHATTSA B’€THAMCHKUX IPOMaJsTH Ha IpodeciiiHe HaB-
yaHHs Ta poOoTy Ha miampueMcTsa i B opranizanii CPCP Bix 02 ksitas 1981 poky,
3aTUIIAINCS POKUBATH B YKpaiHi 1 3BepTajucCs i3 3asiBAMH IIPO BUAATY iM MTOCBIAKH
Ha TMOCTIHE MPOXXUBAHHS B YKpaiHi 3 MPOMYIICHHAM CTPOKY Ha ITONAHHS TaKUX
3agB. HaroMicTh opranm MirpamiifHOI CiTy>kOHM, HE3Ba)Karo4l Ha MPOIYCK 3asBHU-
KaMH CTPOKIB, BHJIaBaJld 1HO3EMIISIM ITOCBIJIKM Ha MPOXXKWBaHHSA B YKpaini. Yepes
neskuit wac [lepskaBHa mirpariiina cioyx0a YkpaiHu ckacyBasia MPUAHATI paHiiie
pIIIEHHS 3 MOTHBIB MOPYIIECHHS] BUMOT 3aKOHO/IaBCTBA.

OOrpyHTOBYIOUH CBOIO MO3WINIO Y TaKUX clipaBax, BepxoBuuit Cyn 3a3Ha4mB,
10 y pa3i HaJaHHsI TO3UBAYCBI OCBIAKY HA MTOCTIHHE MICIe MPOKUBAHHS B YKpaiHi
BiZITOBiaueM (OpraHOM MITpalliifHoi Ciry:k0n) Oyiia mpoBeIeHa MepeBipKa 3aKOHHO-
CTi 3aJIMIIIEHHS 0COOM Ha TOCTIHHE MPOXXUBAHHA Ha TepuTopii Ykpainu. Ilpu npomy
MiJCTaB IS BIIMOBHU y HaJaHHI TO3BOJIy HA IMMITpaIlifo BiAMOBilaueM BHSIBICHO
He OyJi0 Ta HaJaHO MO3WBAYEB] MOCBIAKY Ha MOCTIHHE Miclie MPOXXUBAHHI B YKpa-
iHi. 3 MOMEHTY JOKYMEHTYBAaHHS [103WMBada MOCBIJKOI0 Ha MOCTIHHE MPOKWBAHHSI
HE BUHHUKAJO HOBUX OOCTaBHH, AKi O TAMIH 32 COO0I0 OOTPYHTOBAHOTO CKacyBaHHS
J03BOJy Ha iMmirpamnito. I xoua Cyxn npsMo He BKazye Ha MPUHIIMI JOBIpH, CBOIM
MOTHBYBaHHSM (PAKTUYHO OKPECIIOE HOTO 3MICT.

OTxe, MpUiiMaro4Yy pilieHHS PO BU3HAHHA HEOICHUM HPOTHUIIPABHOTO aiMi-
HICTPAaTUBHOTO aKTa Ha IMIKOAY 0co0i, aAMiIHICTpaTUBHUN OpraH Mae BPaxOBYBaTH
ii noBipy ;0 30epexeHHs YMHHOCTI MM akToM. | cynoBa mpakTtuka GopMmye Taky
MTO3UIIIIO 32 YMOBH, 110 3aKOHOJABEITh YITKO HE BCTAHOBIIIOE BIAMOBITHUX TPABHIL.

8. IIpoOnemaTnka NpunMHEeHHA Ail aAMIHICTPATHBHMX aKTIiB

OxkpemMO 3ymUHUMOCS Ha TMPOOJSEeMaThIll MPHUIMHWHEHHS il aJMiHICTPaTUBHUX
aKTIiB, a 30KpeMa MOXKJIMBOCTI BIAKIMKAHHS PIIICHHS OPTaHOM, IO HOTO MPHUITHSIB.
e y 2009 p. Koncturymiitanii Cyn Ykpainu y Pimenni Big 16 xBitHsS 2009 poky
Ne7-pn/2009 BHCIOBUB CBOIO MMO3MIIIi, 3a3HAYMBILY, [0 OPTaHU MICIIEBOTO CaMO-
BpSAyBaHHS HE MOXXYTh CKacOBYBATH CBOI IMOTEpENHI PIIIeHHS, BHOCUTH J0 HHUX
3MiHH, SKIIO BiANOBIIHO JO TPUIKCIB IHUX PIillleHh BUHUKIW IPaBOBIIHOCHHU,
OB’ A3aH1 3 peai3ali€o MEeBHUX CyO €KTUBHHUX IPaB Ta OXOPOHIOBAHHX 3aKOHOM
iHTepeciB, 1 Cy0’€KTH LMX MPABOBIIHOCUH 3alepedyioTh MPOTH iX 3MIHU YH NPH-
nuHeHHs. Lle € «rapaHTi€ero cTabGimbHOCTI CyCHIIBHUX BITHOCHH» MK OpTraHaMH
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MICIIEBOTO CaMOBPSAIYBaHHSA 1 IPOMaJsSHAMH, MMOPOKYIOYH y TPOMAJISH BIIEBHE-
HICTh Y TOMY, IO iXHE HasiBHE CTaHOBHUIIE HE Oy/e MOTipIIeHe MPUUHATTAM OLIbII
Mi3HBOTO PillICHHS.

AJne y cynoBii mpakTuIli Oyau CIpaBH i IIOI0 OCKApKEHHS PIillIeHb PO CKacy-
BaHHS NIPUHHATHX OPTraHOM BHKOHABUOI BIAJW CTOCOBHO NMPUBATHOI 0COOU PillIEHb.
3a takux ymoB BepxoBHmii CyJ Haroiocus, 10 HMPUHIXI HEMOXKIHBOCTI CKacy-
BaHHsI HEHOPMATHBHUX MPABOBHX aKTiB MICIs X BUKOHAHHS, SIKHH cHopMyTbOBa-
Hu# y pimenHi Koncrurymiitnoro Cyny Ykpainu, He BHUEPITYEThCS 3aCTOCYBAaHHIM
JUTIe 10 ¢y0’€KTiB TIEBHOTO BHY, 1 CHPSIMOBAaHHWNA Ha 3a0€3IMEUCHHS TapaHTild CTa-
OUTBHOCTI CyCIiNBHO-YNIPAaBIIHCHKUX BiTHOCHH 3araiioM (cnpasa Ne 2340/4521/18).
Otxe, Cyn 3H0BY cpopMyBaB MPaBUJIO, 10 OXOIUTIOETHCS aIMiHICTPaTUBHOIO MPO-
LELYPOI0, LIONO HEMONCAUBOCTHI NPUNUHEHHA (CKACYB8AMHA) AOMIHICMPAMUEHO20
axma, Oisi AKO20 GUYEPNAHA BUKOHAHHAM.

9. YMOBH Ta NpaBHJIa 3aCTOCYBAaHHS aAMIHICTPATHBHOI M CKpenil

B Ykpaini >xo7ieH HOpMaTUBHO-ITPABOBUH aKT HE BCTAHOBIIIOE IPUHITUIIH T2 YMOBH
3aCTOCYBaHHS po3Cyny (TUCKpeIlii) B myOmiYHOMY aJMIiHICTpyBaHHI Ta HE PErIaMeH-
TY€ OPAZOK MPUHHSATTS aJIMiHICTPATUBHUX aKTIB Ha MiJICTaBi JUCKPELIHHUX TOBHO-
BakeHb. He3Baxkarouu Ha Te, 1110 JiSUTbHICTh MyOIivyHOT aIMiHICTpAIlii IeTaTbHO per-
JIAMEHTOBaHA 3aKOHOJIAaBYMMH aKTaMH, Y 3HAYHIH KiJTBKOCTI CTIpaB FOPUANIHI HOPMHU
3IMINAIOTE Cy0’€KTaM BIIAIU Jdiarma3oH BHOOpY (GopMH, B sKill aaMiHICTpaTHBHE
MOBHOBaXKCHHSI 1 Moxke OyTH 3ilicHeHe. | B 1[bOMY pa3i rOBOpSATH MPO HASBHICTb
JVCKPEIIHHUX MTOBHOBaXXCHB. J{0BOJII IiKaBy MO3WIIIO IOJ0 AMCKPELii BUCIOBHB
iTaniceknii yuennid Maccimo CeBepo [[kanHiHI: «AIMiHICTpaTHBHA JUCKpELis
Ma€ PO3yMITHCA SK TIOPIBHSUIbHA OIIHKA PI3HUX IHTEpPECiB, SKi 3a4iMaloThCs y pasi
3MIACHEHHS aaMiHICTpaTHBHOTO MOBHOBakeHHs» (Giannini, 1939). YTouaumo 110
KOHIICTII[IF0 TAKOIO MO3HUIIIEI0: «OPTaHy BUKOHABYOI BJIaJ I HAJAHO aJIMiHICTPaTUBHE
ITOBHOBaXCHHS 3/IIMCHIOBATH 3aXUCT MEBHOTO MyOIiYHOTO iHTEpecy (Tak 3BaHOTO
«TIEPIIOPATHOTO iHTEPECY»), alie TIPH IILbOMY HE MalOTh OyTH MPOIrHOPOBaHi 1 iHIII
myOiyHi Ta MPUBATHI iHTEpECH, M0 MOXKYTh OyTH 3a4erieH] B MPOIeci 3MiHCHEHHS
TaKOTO aJMIHICTPATUBHOTO IMOBHOB&KEHHS (TaK 3BaHI «JIPYropsiiHi 1HTEpECH»).
OTxe, opraH BUKOHABYOI BJIa{ MOBUHEH ITPOBECTH NOPIBHAHHS IyOIiYHOTO 1HTEP-
€Cy, V BiTHOIIIEHHI SKOTO HOMY HaJaHO aJIMiHICTPaTUBHE MTOBHOBAXXEHHS, 3 OHOTO
0OKy, 3 IHIIUMH ITyOIIIHAMH i TPUBATHUMH IHTEPECAMH, SIKi B ITbOMY KOHKPETHOMY
BUIMAJKY 3a4iNaroThCsl 3AIHCHEHHSM IIbOT0 MMOBHOBAXKCHHS, 3 IHIIIOrO OOKY, 1 MOTIM
BUOpaTu pillleHHs, IO J03BOJISIE MAKCMMAJIbHO 33/JI0BOJIGHUTH TEpIIe i3 3aBaaH-
HSIM HaliMeHI01 mkoau iHmmM. [liqcymkoBuii BUOGip Oyie HAMMIMITUM Ti€to Mipoto,
SKOI0 HAWIImmuM Oyme BCTaHOBJIEHHS BCiX iHTepeciB y cmpai» (Scoca, 2000).
Anecannpo YeHepesuti 3a3Havae, 1110 y pa3i 3aCTOCYBaHHsI 1i€i KOHIIEMIIT aJMiHi-
CTPaTUBHOI JWCKpewil aAMiHICTpaTHBHA MPOLEAYypa CTa€ iHCTPYMEHTOM, 3aBASKH
SIKOMY OpraH BUKOHABUYOI BJIaJ U MOXE Halle)KHUM YHHOM YCTaHOBUTH BCi iHTepecH
y CHpaBi ¥ TIpH IboMY Oy/Ie TIOCTABJICHUN B YMOBH 3[iHCHEHHS AUCKPEIiITHOTO TTOB-
HOBaXCHHS HAMITIIIITAM 3 MOXKITUBHX crioco0iB (Uenepemri, 2019).
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VY CymoBHX pIMIEHHSIX TaKOXK 3/IMCHIOETHCS OILIHKAa MPaBOMIPHOCTI peasmizamii
JUCKPEUiHHNX TTOBHOBA)XEHB Y pa3i MPUHHATTS OPraHOM BJIaJy aIMiHICTPAaTHBHHUX
aktiB. Tak, Benuka mamara BepxoBroro Cymy, po3misgarodn anensuiiHy cKapry
ocobu Ha pimeHHs Bepxosroro Cyay y ckiani kojerii cynnis KacarriiiHoro aaMiHi-
CTPaTUBHOIO Cyy 3a 1o30BoM J10 IIpe3unenta Ykpainu npo BU3HAHHS HE3aKOHHUM
ickacyBanus Ykasy [Ipesunenra Ykpainu Bizg 14 tpaBus 2020 poky Ne 184/2020 «IIpo
3aCTOCYBaHHS MTEPCOHATBHUX CIECIliaTbHIX CKOHOMIYHHX Ta IHITUX 00MEXYBATBHHIX
3axofiB (CaHKIIiN)» Y YaCTHHI BBEICHHS B Jit0 MiAMyHKTIB 171-174 nonarka 2 mo
pitenns PHBO Vkpainu Bix 14 tpaBus 2020 poky (crpaBa Ne 9901/138/20), 3acto-
CyBaJjia TaK 3BaHHUH «TPUCKIIAZIOBUN TECT» Y OLIHII MTPaBOMipHOCTI 0OMEKXEHHS IpaB
ocobu (crpaBa Ne 9901/138/20). Ipu upomy Cyn anamnizysas, 4 HaauteHui [Ipe-
3UJEHT YKpaiHW MOBHOBA)KEHHSAMHU, IO peai3oBaHi y pa3i MPUAHATTSI HUM YKa3zy,
YH BITIOBIIAI0TH 3aCTOCOBaHI 0OMEKEHHS KPUTEPII0 «HEOOXIHOCTI Y IeMOKpaTHy-
HOMY CYyCIIJIBCTBI», a TAKOXK OLIHUB IKOJY MPUBAaTHUM iHTEpecaM i CHiBCTaBUB ii
3 HEOOXIHICTIO 3a0e3MeUeHHs] HalliOHABbHOT Oe3neku. TUM caMuM Cy/ OKpEeCiIHB
AITOPUTM, SIKUM Ma€ MOCIYTOBYBaTUCS Cy0’ €KT IMyOIIYHOTO aIMIHICTPYBaHHS y pasi
peanizayii Ha0aHux Uomy OUCKPEYIIHUX HOBHOBAIICEHD.

10. BucHoBku

VY miacyMKy 3a3Ha4MMoO, IO 32 YMOB BiZICYTHOCTI B YKpaiHI €JUHOTO 3aKOHO-
JIABUOTO aKTa IIPO 3arajbHy aJMiHICTPATUBHY MPOLEAYPY, PO3NOPOIIEHOCTI HOPM
MPOIEAYPHOTO XapaKTepy y YHCICHHUX HOPMAaTHBHO-TIPABOBHUX aKTaxX Pi3HOI IOpH-
JUYHOT CHJIM, & TOMY 1 ()parMEHTAPHOCTI aJMIHICTPATUBHO-IIPOLCIYPHOTO PEry-
JIIOBAaHHS CyqoBa IpakTtuka (opmye 0a30Bi ijiei Ta BUCHOBKH, IO MOXYTh OyTH
3aKJiaJieHl B KOHIICTIIIIIO aIMiHICTpaTHBHOI nponenypu. TuM caMum GakTHIHO Cyau
3aMlOBHIOIOTH TPOTAJIMHM B IMPABOBOMY PETYIIOBAHHI MOPSAKY NPUWHATTS aaMiHi-
CTPAaTUBHUX akTiB. BigzHaunmMo HaWOUIBII 3HAYMMI U1 MPAKTUKH 3aCTOCYBAaHHS
BHCHOBKH CYIY: np0O CYMHICMb NPasoeoi npoyedypu, ii sHauumicmos 8 aominicmpa-
MUBHO-NPABOBOMY De2YII08AHHI, PO CYMHICMb NPUHYUNY NeiMUMHUX O4iKY8AHb,
npo CnieBiOHOUIeHHS NOPYULeHHS AOMIHICIMPAMUeHoi npoyedypu 3 NPAGOMIPHICIO
NPULIHAO20 aKma, Npo po3yMIHHI Npasa ocoou dymu suciyxamnor (abo npasa Ha
yuacmo 8 aoMiHicmpamusnil npoyedypi); npo 3axKoHHull inmepec (008ipy) ocobu
w000 306epedceHHs AOMIHICMPAMUBHUM AKIMOM YUHHOCMI, NPO OONYCMUMICHb
00Ka3ie 8 AOMIHICMPAMUGHitl npoyedypi, NPO HEMONCIUBICMb NPUNUHEHHS (CKACY-
BAHHA) AOMIHICMPAMUBHO20 aKMA, Ois AKO20 8UYEPNAHA SUKOHAHHAM, NPO NPUH-
yunu peanizayii nyoniuHo0 aomMinicmpayicio aoMiHicmpamuenoi ouckpeyii.
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The article emphasizes the need to adopt a legislative act on administrative procedure in Ukraine,
which is conditioned by the European integration aspirations of the state, human-centered
orientation of public administration. In the absence of a single law that would contain the
rules of administrative procedure, fragmentary legal regulation of the procedure for adopting
administrative acts, case law plays a significant role in shaping the concept of administrative
procedure. The purpose of the article is to study the case law in order to outline the positions
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formulated by the court to understand the content of the administrative procedure, the rules
that make it up. The study used the following scientific methods: empirical, which was able to
track among a large number of court decisions, which formed positions that embody the basic
principles and principles of the concept of administrative procedure, and theoretical, including
analysis and generalization, which allowed to draw conclusions about the role of judicial practice
in developing the basic foundations of administrative procedure. Legal procedure, interpreted by
the court as part of the rule of law and the rule of law, is an important guarantee against abuse by
public authorities in decision-making and actions that must ensure fair treatment of the individual.
As a result of the research it was found out that the courts have developed and outlined in their
decisions a number of positions on understanding certain aspects of administrative procedure: the
essence of legal procedure, its significance in administrative and legal regulation; the essence of
the principle of legitimate expectations, regarding the assessment of the ratio of the violation of
the administrative procedure with the legality of the adopted act,; understanding of a person s right
to be heard (or the right to participate in administrative proceedings); ensuring the legitimate
interest (trust) of the person in maintaining the administrative act; on the admissibility of evidence
in administrative proceedings, impossibility of termination (cancellation) of an administrative act,
the effect of which is exhausted by execution, as well as regarding the principles of implementation
of discretion by the public administration. The article concludes that the case law forms the basic
ideas and conclusions that can be embedded in the doctrine of administrative procedure. Thus, in
fact, the courts fill the gaps in the legal regulation of the procedure for adopting administrative acts.

Key words: administrative procedure, administrative act, judicial practice, principle of legitimate
expectations, right of a person to be heard, legitimate interest (trust) of the person in maintaining
the administrative act, discretionary powers, termination of an administrative act.
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HEMOBHONITHI AK CYB’E€KTU NPABA: NOPIBHAHHA MPABOBOIO
PEFYNIOBAHHSA B HIMEYYUHI TA YKPAIHI (HACTUHA 2)

Cmamms npucesuera 00CIiONHCeHHI0 HeNOBHOMIMHIX K Cy6 ekmis npasa. Memoro cmammi
€ NOPIBHANbHULL AHANI3 HENOBHONIMHIX V PIZHUX 2ay35X NYOAIYHO20 Npasd, 8 MoMy HUCHE
AOMIHICTIPAMUBHO20 NPAsa, a MAKOdHC NOPIGHAHMS GIKOBUX MEJC Y PO3LIAHYMUX 2ATY3AX.
s Qocacnenns nocmagienoi memu nposedeno NOpPiGHATLHO-NPABOGUIL AHANI3 HIMEYbKO2O
MayKpaincovKkoeo npasa. Y cmammi ananizycmucs npoonema medic 6iKyy pisHux 2any3ax npasa.
Cmamms cpoKkycosana na maxKux 2aay3ax npasa, K AOMIHICmpamueHe npaso, KpUMinaibHe
npaso, mpyooge npaso, CoyiamrbHe NPAGo, Npoyecyanvbhe npaso, AOMiHICMpamueHe
CYOOUUHCMBO MA AOMIHICMPAMUBHULL NPOYec.

Ocnognum Mmemooom, 3acmocosanum y po32naoy8anii Cmammi, € mMemoo NopieHANbHO2O0
npagoeo2o amanizy HAYIOHANILHO20 HIMEYbKo2o ma YKpaiHcvkoeo npaea. Pesynemamu
odocniodcenns  0a3yiomvcs  HA - NOPIGHAHHI  HIMeYbKo20 ma  YKpaiHcbkoeo npasa
w000 HenoGHONIMHIX. 30Kpema, OO0CHIONCEHO NPABO8e NONONCEHHS HENOGHONIMHIX
6 aominicmpamuenomy npaei. IlopieHanHa medxc iKY y eany3i aOMIHICMPAMUEHO20 Npasd
Himeuuunu i Yxpainu nokasye, wjo 6ik HACMAHHA AOMIHICMPAMUEHOL 8I0N0GI0ANbHOCHII
HenosHonimuix y Himeuuuni nudsicuuil Hiowe 6 Yxpaini. Jloeedena HeoOXiOHiCmb 3HUNMCEHHSA BIKY
AOMIHICMPamMueHoOT 8i0N0GIOAILHOCMI 8 YKPATHCLKOMY Npasi 3 021140y HA me, Wo PO36UNOoK
HENOGHONIMHIX 00360J5€ NEPeIAHYMU  6CMAHO6IeHT 3aKkoHooasyem medxci. CyuacHi
HENOBHONIMHI Y YOMUPHAOYSIMb POKIB, K NPABUILO, 8 OOCUNb 3PIL 0151 MO20, W00 po3yMimu
HeNnpagoMipHicmb NPOMUNPABHO20 OISIHHA, C8IOOMO OYmMU BUHHUMU [ 30aMHUMU 8I0N08I0amu
3a ceoi Oii. Takooic po3enAHYmMO Npagoge NONONCEHHS HENOBHOMIMHIX Y KPUMIHATLHOMY
npaei. Bcmanogieno, wo mexca HACMAauHa KpUMIHAnbHOI éionosioanrsHocmi 6 Himeuyuri
Hudcua Hioe 8 Yipaini. O0tpyHmosana neoOXiOHICMb 3HUNCEHHS BIKOBOL MENCT KDUMIHATLHOL
8i0N06I0ANILHOCMI HENOBHONIMHIX 6 YKpaiHcbkomy npaei. Kpim moeo, posensanymo npasose
pe2yio8ants HeNOBHONIMHUIX y coyianbHomy npagi. Benuxa piznuys y eanysi coyianviozo
npasa 6 Himeuuuni ma Yxpaini sumazac ne2aiinozo peacy8ammsi.

Bucnosxu  6ioobpasicaiomv  OCHOBHI  pe3yTbmamu  NOPIGHANLHO-NPABOBO2O  AHANIZY
HEeNnoeHONIMHIX. 30Kpema, aemopu cmammi 66adNCAIOMb YIIKOM OOYIIbHUM 3HUNCEHHS.
aominicmpamusHoi  6ionogioarbHocmi Henoghonimuix 6 Yxpaini 3 16 0o 14 pokis
ma enecenns gionogionux smin 'y cm. 12 KnAIl. Taxooic asmopu npononyioms 3uusumu 6ix
HACMAHHA KPUMIHATbHOT 8i0nosioanshocmi 6 Ykpaini 0o 14 pokis i énecmu 6i0no8ioOHI 3MiHU
0o cm. 22 KK Vxpainu. Kpim yvoeo, asmopu esadcaioms, Wo OYIHIOBAHHS IHOUBIOYAIbHOL
IHmMenexmyanbHoi 3pinocmi HenosHOAMHIX NOSUHHO Oymu 3akpiniene y Kpuminanonomy
KoOekci Ykpainu, 3 02150y Ha NPUKIA0 HiMeYbKUX HOPM.

Ku1104oBi cj10Ba: HENOBHOJITHI, MEXI BIKY, KpUMIHAJIbHE MPaBO, aJMIHICTPAaTHBHE IMPABO,
couiajibHe NPaBo, HiIMELbKE IIPABO.
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1. Beryn

HenoBromiTHI € ocobmuBuMHU cy0’€KTamMH TIpaBa, SIKi
MoTpeOyIOTh CHEMialbHOTO 3aXHCTy Ta IMPaBOBOTO DEry-
moBaHHSA. L[s cTarTd € MOTiYHMM MPOAOBKEHHSM HAIUX
crareii «HemoBHONITHI AK Cy0’€KTH TpaBa: MOPIBHSHHSI
MpaBoBOTO peryitoBaHHs B HimeuuwnHi it Yipaini» (Kpas-
yeako & lmoep, 2020) ta «HenmoBHOMITHI: KOHCTHUTY-
LIHHO-TIPaBOBI acMeKTH B HIMEIFKOMY Ta YKPaiHCHKOMY
mpaBi» (Ilmoep & Kparuenko, 2020). BoctanHe Mu po3-
IJISIIali Ta aHaJi3yBalld KOHCTUTYLIHHO-TIPABOBI KpHTE-
pii 3aKOHOMABYOTO PETYIIOBaHHS BIKOBHX MEX. Y CTarTi
«HermoBHOITHI Ik Cy0’€KTH MpaBa: MOPiBHIHHS IPABOBOTO
perymtoBanHs B HiMewuuHi i Ykpaiai» Mu mpoaHaTi3yBain
TEPMIHOJIOTIYHI MMUTaHHS, SKI CTOCYIOThCS HEMOBHOIITHIX,
pO3IIIAANA TIPABOBE PETYINIOBAHHS IIOI0 HETOBHOIITHIX,
a TaKoX BIKOBI MEXi B IIMBIIFHOMY Ta CIMEHHOMY IpaBi.
VY Wit cTaTTi M 30CepeANMO CBOIO yBary Ha IHIITNX TaTy3sX
MpaBa, a caMe aJMiHICTpaTHBHOMY TpaBi, KPUMiHATEHOMY
MpaBi, TPYJOBOMY TIpaBi, COIiaIbBHOMY TIpaBi, aIMiHICTpa-
THBHOMY CYIOYMHCTBI Ta aJMIiHICTPaTUBHOMY TIPOIIECi.
Takox y it crarti OyayTs TpoaHali30BaHi Ta MOPIBHSIHI
BIKOBiI MeXi B PI3HUX Tally3sX MpaBa Ta 3HAHIEHO MOXKIIMBI
MTOCHUIJIAHHS Ha KOHCTUTYIIiITHE ITPaBo.

He Bupimennmu panime mnpobreMaMu € BiICYTHICTh
TPYHTOBHUX MOPiBHITEHO-ITPABOBUX JIOCIIIKEHb HETTOBHO-
JITHIX SIK cy0’€KTIB MpaBa Ta HeOOXiTHICTh TIEPETyIsTy YHH-
HOTO 3aKOHOJIAaBCTBA CTOCOBHO HETIOBHOJITHIX SIK Cy0’ €KTIB
MpaBa, a TAKOXK MEX BiKy HETIOBHOJITHIX.

Mertoro 11i€i cTaTi € TOPIBHAIBLHO-TIPABOBHHA aHAIIi3
HEMOBHOIITHIX K Ccy0’ekTiB mpaBa y Himedunni ta Yipa-
fHi. Y cTaTTi HEMOBHOMNITHI K Cy0’ €KTH TpaBa po3Tisia-
FOTHCS 3 TOYKH 30pY Pi3HUX Taly3ei mpaBa: KpHMiHAJILHOTO
MpaBa, aJIMiHICTPAaTUBHOTO MpaBa, TPYAOBOTO IpaBa, COIi-
ANBHOTO TIPaBa, MPOIECYAThHOTO IIPaBa.

st JOCSTHEHHST TOCTAaBJICHOI METH HEOOXiITHO BHpI-
IIUTH Taki 3aBAaHHA: 1) mpoaHaizyBaTH MeXi BiKy B pi3-
HUX TaJy3sX MpaBa B HIMEIPKOMY IIpaBi Ta MOPIBHATH 3 1X
€KBiBaJIEHTOM B YKpaiHCFKOMY TIpaBi; 2) Ha MiACTaBi MOpPiB-
HSUTPHO-TIPABOBOTO aHAII3y 3alpONOHYBaTH 3MIiHH MO0
BH3HAYEHHS MEX BIKy B PI3HHX Taly3sX Mpasa; 3) IOCIi-
IUTH Ta TIOPIBHATH pPiBeHHb ICP)KABHOTO 3a0e3IeueHHs
HenoBHOMITHIX y HiMeuunHi Ta YkpaiHi.
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2. KpuminajibHe npaBo Ta NpaBo aAMiHiCTPaTUBHUX NMPaBONOPYLIEHb

Bigmosimro 1o § 19 KpuminameHoro xomekcy HimeuuwmHH 10 AOCATHEHHS
14 pokiB ocoba He TiIsIrac KpuMiHaabHIH BignmoBimansHOCTI (§ 19 KprMminansHOTO
konekcy Himewunnn (mani — StGB)) (StGB, 1871). FOpunnune BU3HaYSHHS MTOHSATTS
«mATHHA» MIicTUThCA B § 176 a63. 1 StGB, me 3a3zHadeHo, mo ocobda mo 14 pokis
€ qutrHOI0. Takum unHOM, ¥ § 19 StGB, Ha TyMKy OiIBIIOCTI, BCTAHOBJIEHA HEOCY/I-
Hicte nutuHE (Dannecker et al., 2007). [Ipu mpoMy Bce 3aJIeXKHTh JIHINE Bij BiKY,
a 3IaTHICTh PO3yMiHHS HE Ma€ 3HauYeHH:; TOOTO SKIIO HaBiTh 13-piyHa AUTHHA Maja
0 po3yMiHHS, IO BOHA 3MIMCHIOE 3JI0YMH, BOHA Bce piBHO HeocynaHa (Schonke &
Schroder, 2019). lo HenmoBHOMITHIX, TOOTO 0Ci0 Bix 14 1o 18 pokiB, 3aCcTOCOBY€ETHCS
3axoH HiMedumHu mipo mpaBocyqas y cupaBax HenmoBHOMITHIX (mami — JGG), sxuit
MICTUTB Yy § 3 Take mojoxeHHs: «HemoBHOMITHIN TiansArae KpUMiHANBHINA BiATIOBI-
JATBHOCTI, SIKIIO BiH HA MOMEHT CKOEHHS 3JI0YMHY BiIMOBIHO 0 CBOTO MOPaJIHHOTO
Ta TyXOBHOTO PO3BUTKY € JOCHUTH 3PLIAM ISl TOTO, MO0 yCBiIOMITIOBAaTH HETIPaBO-
MIPHICTb CBOTO JIiSTHHS 1 AiSITH BiAMOBITHO 10 1boro po3yMiHHD» (JGG, 1953). Le
03Hayae, 10 Cy/As TOBHHEH BiIMTOBICTH Ha 1€ TUTAHHSA 32 JOITOMOTOF0 MTpodheciiHol
eKCrepTu3u. SIK HacIiJOK, OCYAHICTh HEMOBHOMITHIX HE € aOCONOTHOIO, SIK 1€ Ma€
Micre y cT. 22 4. 2 KpuminaneHoTro Konekcy Ykpainu (mani — KK).

[lotpibuO 3a3HaunTH, o § 19 StGB y morouHiit penaxiii HabpaB YMHHOCTI IIIe
B 1975 pomi (Peters, 2014). /Io 11p0r0 BCTaHOBIEHHIO BiKOBOi MeXi HEOCYTHOCTI
JTUTHHH TIepelyBaB TPUBAJINHA 1 MIHIUBHN PO3BUTOK. L[ikaBUM BHIAETHCS IPUKIIA,
K CyAJsl TIEpEBIpsIB 3IaTHICTh HETIOBHOJITHHOTO BIAIIOBiAAaTH 3a CBOI Iii y Yacu
JlioGenpkoro mpasa. MmeThes mpo €acH Mmi3HBOro cepemHboBiuus. Cymis mpo-
MOHYBaB 12-piYHOMY HETOBHOIITHHOMY, SIKHH CKOIB YOMBCTBO, Ha BHOIp SOIYKO
Ta MOHETY. SIKIIO HEMOBHOMNITHIN BHOMpPaB MOHETYy, TO I CBITYHIIO MPO HOTO
JIOCTATHIO TyXOBHY 3PiJIiCTh, @ TAKOXK 1 3AaTHICTH OyTH ocymauM (Hach, 1839). Take
BUIIPOOYBaHHS JYXOBHOTO PO3BHUTKY Ta BiIOBIATBHOCTI 3 TOUYKH 30py CHOTOHIII-
HBOTO JTHA MOKHA OyI10 O Ha3BaTH MEPEBiPKOIO OCYTHOCTI. AHAII3 ICTOPHYHOTO PO3-
BUTKY ME€Xi KpUMiHAIBHOT OCYTHOCTI ITOKa3ye, IO B YCI 9aCH BAKIMBUM KPUTEPIEM
KPUMiHAJIBHO-TIPABOBO1 OIiHKK Oyia He3pinicts qutuau (Peters, 2014).

Y IMOKTpWHI HIMEIBKOTO TpaBa MHTAaHHSA MEXi BiKy HacTaHHS KPUMiHAIbHOI
BiJINIOBiIaJIbHOCTI HETOBHOMITHIX Oyn0 1 3amummaeTscst MUCKyciiHuM (Brunner
& Déolling, 2011). Tlommsam 3 mpOTo MPUBOAY MOXKHA MOJUIATH HA TPH TPYIIH:
3QIMIIATH BiK HACTaHHS KPHUMIiHAIBHOI BiAMOBINATLHOCTI 3 14 poKiB, 301LIBIIATH
BiK KpuMiHaNbHOI BimmoBigambHOCTI (Hinz, 2001); 3MeHmMTH BIiK KpHUMiHAIb-
Hoi BimmoBimameHOCTI (Roesler, 2008). s Oinbin mOBHOI OIiHKHM IIi€l IUCKycii
HEOOXiTHO BpaxoBYBaTH Taki (akTH. 3IIOYMHHICTH HEMOBHONITHIX CHIIBHO 3pocia
y mepion 3 1954 no 1989 poky, ane 3 90-X pokiB crocTepiraBcs 3arajJbHUMA CIiaj
(Bundeskriminalamt, 2019). OgHak cycmiibHE COIPUAHSATTS MEHIIE 3aJIeXKHUTHh BiJ
CTaTUCTHKH, HUK Bij TOBIIOMIJICHB Ipo Bpakatodi inmuaeHTr (Heinz, 2016; Fischer
et al., 2020; Deutsche Vereinigung fiir Jugendgerichte und Jugendgerichtshilfen e.V.,
2019), axi MOTiM BUKOPUCTOBYIOTECA y 3MI.
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B Vkpaini Bik HacTaHHS KpUMIHAJIBHOI BiNOBiNaIbHOCTI — 16 POKiB, K BUHS-
TOK O KPUMIHAJIBHOI BIAMOBIMAIBLHOCTI MOXe OyTH MPUTATHYTa ocodba Bix 14 mo
16 pokiB 32 0COONHMBO TSHKKI 3JTOYMHH, TIepeltideHi y yactudi 2 cT. 22 (Kpuminais-
HUl Kojeke Ykpainu, 2001).

BcraHoBiieHHST MiHIMAJIBHOTO BiKy KPUMIHAJIBHOT BiAMOBINANBHOCTI MOB’s3aHE
3 (pi310JIOTIYHIM TIPOIIECOM ITOCTYIIOBOTO (hOPMyBaHHS 3aTHOCTI 0COOH 3 MOMEHTY
JOCSITHEHHSI TIEBHOTO BIKY YCBIJJOMIJIFOBATH CBOI [ii, KEPyBaTd HUMH Ta PO3YMITH
HebOe3neky cBoix miii (Ilakyn & Anenxo, 1995).

AHaIi3 iCTOPUYHOTO PO3BUTKY MOKA3ye, IO MUTAHHS MiHIMAIILHOTO BiKYy KpH-
MiHaJIBHOT BiMTOBINATBHOCTI Yy Pi3HI YaCH BUPIITYBaIOCS MO-pi3HOMY. BinmoBigHO
1o cT. 40 KpuminaneHoTro ynoxxeHHs 1903 poky Bik KpEMiHANBHOI BiMIOBIJaIbHO-
CTi MaJoIiTHIX OyB BcTaHOBIEeHMI 3 10 pOKiB, a TAKOXK BIAMOBIIHO 110 CT. 41 Hero-
BHOITHI Bif 10 10 17 pOKIB 3BIIBHSUIMCS BiJ BiIOBIJaJIBHOCTI, SKIIO BOHU HE
MOTJIM PO3yMITH 3HA4€HHS CBOiX il Ta KepyBaTH CBOIMH BUYMHKaMu (YTOJIOB-
Hoe ynoxenue, 1903).

[Momanpmri icTopuyHi NoAil MPU3BENH 10 3MIHH 3aKOHOAABCTBA. TakKUM YHMHOM,
Kpuminanbauii kogexe 1922 poxy BCTaHOBHB y CT. 18 MiHIMalbHUIA BiK KpUMiHAIb-
HOI BiMTOBiTANBHOCTI 3 16 POKIB, a HEIIOBHOIITHI BikoM 14—16 pOKiB Imimjsraim
BiJIMTOBIaIbHOCTI JIAIIE SK BUHATOK, KOJMH HE MOXKHA Oyllo OOMEXWTHCS 3aco-
0aMu BUXOBHOTO YM MEIMYHOTO Xapakrepy. Takuil camuii Bik OyB BCTAaHOBICHHM
Kpuminaneaum xogexkcom YPCP 1927 p. Hani Ykazom [Ipesunii BepxoBnoi Pagu
CPCP 1941 p. OyB BH3HaueHH BiK KpUMIHAJbHOI BIJIIOBIIAaJbHOCTI 3a BCi 3J10-
quHU 3 14 pokiB. OcHOBaMHU KpuMiHaiIbHOTO 3akoHOAaBcTBa Corozy PCP Ta coros-
HUX pecyOmik 1958 poky OyB BCTaHOBJIGHWH BiK KPUMIHAIBHOI BiIIOBiATBHOCTI
3 16 pokiB, a 3a aeski 3mounnu 3 14 pokiB (Kopxkancekuid, 1997). Iliznime noaiOxe
noJioxkeHHs Oyno 3akpimene y ct. 10 Kpuminaneaoro kogekcy 1960 poxy (Maisi-
penko, 1999) i 36epirnocs norenep. Crarrero 10 Kpuminanpaoro komekey 1960 poxy
rependavanocs, Mo KpUMiHANBHINA BiAIOBIANBHOCTI MiUIATAIOTh OCOOH, SIKHM JI0
BUMHEHHS 3J10YMHY MHHYJIO IOICTHAALATH pokiB. Jlpyra vactmHa ct. 10 MmicTuia
MepeTiK 0COOMMBO TSHKKHMX 3JIOYHMHIB, 32 BUMHEHHS SKUX KPUMiHAJIBHIM BigmoBi-
JMadpHOCTI mmsranu ocodu Bix 14 mo 16 pokie (Mamspernko, 1999). Otxe, 3ako-
HOMaBelb, npuiiMatoun KpuminansHuil komexc Ykpainu B 2001 pomi, 3amo3u4duB
HOPMY IIIOJI0 BCTAHOBJICHHSI MiHIMaJIBHOT MEX1 KPUMIHAJIEHOT BiIIIOBIIadbHOCTI 31
ct. 10 Kpuminansaoro kopekcy 1960 p., 3anummBim ii Maike 6e3 3MiH.

Ha HemoBHOMNITHIX, SKI € MOPaJBLHO-TICUXOJIOTIYHO 1 (i3i0JIOTiYHO HEechOopMO-
BaHNMH 0CO0aMH, OCOOIIMBO YYTTEBO BIUTMBAIOTH HETAaTWBHI MPOSBU COIIAIEHOTO
ycTporo. OcoONMBO MOMMPEHUMH Cepell HUX € EKOHOMIYHA HECTAOLTbHICTh, 3HUKESHHS
PIBHS KHTTSl HACEJIECHHS, IOJIITHYHA HEBU3HAUCHICTh, 3HEBara 0 OpraHiB Jiep>kaBHOT
BJIaJ1 Ta IPAaBOOXOPOHHUX OPTaHiB, peliriiiHa Kpy3a, MOMMPEHHS aJIKOToIi3MYy, Hap-
KOMaHii, a3apTHHUX irop, mopHorpadii, mpomaraHau HACHIBCTBA Ta arpecii B Ieprkasbi,
BiliHa Ta rpoMajchka HecTabinbHiCTH TOmO (OpTtHHChKA, 2017). Bumesa3zHaueHne
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MpyuTaMaHHe cydacHiil cutyaunii B Ykpaini. [loripmrye cutyanito BrmuB [HTEpHETY,
SIKMW TIPU3BOANTH A0 MPOCYBAHHA arpecii Ta KOPCTOKOCTI JJIsl HETIOBHOMNITHIX 3 BijI-
noBigHuMu Haxuiaamu (Deutscher Bundestag, 2006).

CrartucTrKa 3I04MHHOCTI HEMOBHOMIITHIX B YKpaiHi IEMOHCTPYE CTPIMKHIA PICT.
JocuTh BpakaroTh cTaTUCTHYHI AaHi. JIumie 3a ocranHi aBa micsir 2020 poky 3ape-
€CTPOBAHA JIOCUTH BEJIMKA KUTbKICTh KPUMiHAJIBHHX IMOPYIIEHB 32 yUaCTIO HEMTOBHO-
JiTHIX, a came: 3273 — 3a 11/2020, 3708 — 3a 12/2020 (I'enepaibHa mpoKyparypa
VYkpainn, 2020a). 3a rpynens 2020 BusiBneHo 899 HENOBHOMITHIX, SKi BANHUIIH 3710~
guH BikoM 14—15 pokiB ta 193 — mo 14 pokiB. Y mucTomnasi BiAMOBiAHO 796 BikoM
14—15 pokie ta 169 — 1o 14 pokie (I'enepaiibHa npokyparypa Yipainu, 2020b).

Sk 3a3HagaeThea B KoMeHTapi 1o cT. 22 KK Ykpaiau, BCTaHOBIEHHS camMe TaKoro
BIKy OCYIHOCTI ITOB’SI3aHE 3 THM, II0 0COOM 70 16 pPOKiB XapaKTepU3yIOThCS MPHU-
POIHOIO HE3PUTICTIO, KA BU3HAYAE «HE3PUIICTh BONBOBUX (YHKIINA, HEJOCTATHIO
c(hOopMOBaHICTh KPUTHYHHUX 37i0HOCTE Ta 3MI0HOCTI aJeKBaTHO MPOTHO3YBATH
HacHiaKu cBOiX mi» (Amapymka et al., 2008). Omgnrax 16-piuni ocobu y 2001 porti
1 cyuacHi 16-piuHi 0cobu AOCHUTH BIAPIZHAIOTHCA 32 PO3BUTKOM. Tex came cTocy-
etbes 1 14-piuanx. Came ToMy cydacHa 14-piuyHa ocoba € JOCUTH 3piJIOI0 AJIS TOTO,
o0 po3yMITH HEMPAaBOMIpHICTH MPOTHUIIPABHOTO MAISHHSA, CBiIOMO OyTH BHHHOIO
1 OyTH 31aTHOIO BIIIOBiAATH 32 CBOI Ail.

Onniero 3 yMOB HaCTaHHS KPUMiHAIBHOI BiMOBIMAIBHOCTI € JOCTATHIN piBCHB
IHTENEeKTyaIbHOTO PO3BUTKY 3JOYMHIIA JJIS TOTO, MO0 PO3yMITH 3HAYEHHS CBOIX
BUMHKIB Ta OyTH 3JaTHHM BIAMOBIAAaTH 32 HUX. TOMY pO3INISIHYyTa BHUIIE HEOOXil-
HICTh 3aIPOBAPKEHHS MEPEBIPKH IHTEIEKTYaIbHOI 3pLIOCTI € HEOOX1THUM KPOKOM
JUIS 3MEHITICHHS BIKY KPUMIHAJIBHOI BiJIOBITAIBHOCTI. 3BKAIOUN Ha BHUIIC3a3HA-
YyeHe, MPOIOHYEMO 3HU3UTH BiK HACTaHHS KPUMIHAJIBHOI BiJIOBiNaIbHOCTI B YKpa-
iai mo 14 pokis 1 BHecTH BianosimHi 3MiHu 10 cT. 22 KK Ykpainmn.

AnMIHICTpaTHBHA JCNIKTO3MaTHICTh y HIMEIbKOMY IpaBi mepeadaveHa s
HenoBHOMITHIX 3 14 pokiB (§ 12 3akony HimeuunHu mpo aamiHICTpaTHBHI MPaBo-
nopymenas (OWiG)) (OWiG, 1987). B Ykpaini anMiHICTpaTUBHIN BiAIIOBiAaIb-
HOCTI MiJIATalOTh 0COOM, SIKI JOCSTIIM Ha MOMEHT BYMHCHHS aIMiHICTPAaTHUBHOTO
MpaBonopyueHHs mictHaauaTupigaoro Biky (ct. 12 KnAll) (Komexc Ykpainu npo
aZMiHICTpaTuBHI npaBonopyiieHHs, 1984). [llomo MiHIMaIBbHOT MeXI BIKy aJaMiHi-
CTPaTUBHOI BiAMOBIAAIIEHOCTI MOXYTh OyTH 3aCTOCOBAHI Ti )k cami apryMeHTH, AKi
3a3HauCHI BUIIE IIOI0 KPUMIHAIHHOI BiAMOBINaTFHOCTI. BBaXkaeMo IIJTKOM JIOIILITh-
HUM 3HIDKCHHS BiKY aJMiHICTPaTUBHOI BiAMIOBINATLHOCTI B YKpaiHi 3 16 1o 14 pokiB..

3. TpynoBe Ta coniajbHe NpaBo

Tabmuus 1 31 crarti «HemoBHOMITHI SIK cy0’€KTH IpaBa: MOPIBHSHHS MPaBoO-
BorO perymoBanHsa B Himeuunni i1 Ykpaini» (Kpasuenko & Illmoep, 2020) nemon-
CTPYE PI3HHIIIO 1 B IHITUX TATY3X MPaBa MOI0 3aKOHOJABYOTO PETYIIIOBAHHS MPaB
Ta 000B’SI3KiB HETMIOBHOMITHIX 0Ci0 3aiexHo Bijx Biky. Y HiMmewuwHi 3axucT mpaii
HETMOBHOIIITHIX — 1€ KOMITJIEKCHA TaTy3b MpaBa, sIKiil MpUTaMaHHI CBOI BU3HAUEHHS
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TIOHSATH «TUTHHAY Ta «HEMIOBHOMITHIN». BimmosigHo a0 § 2 3akony HiMeuunan mipo
OXOpOHY Ipaili HenmoBHOMITHIX (fam — JArbSchG) nutuna — 11e 0ocobda 1o 15 pokis,
HETNOBHOMITHIM — 1ie ocoba Bix 15 mo 18 pokis (§ 2 JArbSchG). Ilpans nireit Bin-
moBigHO 10 § 5 JArbSchG 3aboponena. OmHak i3 LOTO TIONOXKEHHS Tependade-
HUW BHUHATOK JJISl TMIPAKTHKH B paMKax mpodeciiHoro HaBdanHA. [lo TOTO X IiTH
10 13 poKiB MOXYTP 3alTydaTHCS 10 BUKOHAHHS JIETKOI IpaIli y CiIMEHHUX IIiIIpH-
€MCTBaX, a JIiTH 3 3 POKIB MOXYTh «IIpaIfOBaTH» Yy KIHO Ta TeaTpi, 3BiCHO, 3 Yaco-
BHMU OOMEKEHHSIMH Ta O(DIliHHUM JTI03BOJIOM 3aKOHHOTO TpeicTaBHUKA. [[iist Heno-
BHOJITHIX IIHCHI criemiagbHi MOJIOKEHHS 100 YMOB Mpalli, BiIIYCTKH, IEPEPBH
ta oxoponu npati (§§ 821 JArbSchG). Takox € Buau poOiT, AKi 3a00pOHEHO BUKO-
HyBaTH HEIIOBHOITHIM, HanpuKkiIaa podora maxrapeM (§§ 22 JArbSchG).

B VYkpaini BignmoBigHo mo crarti 188 K3nll Ykpainu He TOMTyCKAETHCS IPUHHATTS
Ha poOoTy 0c¢i0, MOJOMIINX 32 MIICTHAAISATE POKiB. BUHATOK 3po0neHo st ocib, gKi
JOCATIIN T’ ITHAAUATH POKIB Ta YOTUPHAALSTHPIYHOTO BiKY Ui BUKOHAHHS JIETKOT
pobotu. B 000x Bumamkax HeoOXimHa 3rofa 0aThKiB a00 0coOH, sKa IX 3aMiHIOE.
[loTpiObHO 3a3HaunTH, IO Tparsd 0cid, Momoamux 3a 14 pokiB, B3arami HE JAOMycC-
kaeTbes. B Ykpaini, sk 1 B HiMmewunHi, mependadeHi cremiaibHi MOJI0KEHHS 00
OXOPOHH TIparli, pobov0ro 9acy Ta BiAMyCTOK HEMOBHOJITHIX MPaIliBHUKIB.

o crocyeTbest mMiKITyBaHHS Jep KaBU MPO AITEH y BUDIAI MIATPUMKH Ta CTH-
MYJTIOBaHHS MOJIOAUX CiMeW 10 HapOIKEHHs NiTeH, TO MOTPiOHO 3a3HAYMTH, IO
KOXKEH HIMEIlb, B IKOTO HapoAWiIacs AUTUHA, OTPUMYE Bij JIep>KaBU IOMICALS Bij-
MIOBiIHY CyMy Ha AMTHHY [0 ii MOBHOMITTS (a iHOmi 1 micist). Lle crocytoThes 1 0ciO,
AKi1 MemKaTh y HiMedunHn Ta HE MarOTh HIMEUIBKOTO rpoMaasHCcTBa. Ll Bumuata
Mae Ha3By Kindergeld, mo qoc1iBHO NEpeKIIaAaeThCs «IUTSIU1 TPOIIII», HE € COIiallb-
HOIO BUIUIATOIO Ta BUILTAYYEThCS He3anexkHo Big moxony (Lener, 2017). Kindergeld
BUIUIAUy€ThCs moMicsiaHo y cymi 219 EUR na nepiry Ta apyry autuny, 225 EUR Ha
TPETIO TUTHHA Ta HAa YETBEPTY Ta KOXKHY HacTynHy AuTuHY o 250 EUR .

[ToTpiOHO 3a3HAUMTH, IO CyMa BUILIATH PETYISIPHO IMiIBUIIYETHCS. JlomaTKkoBO
Oenepansauil ypsa Himeuunnu BigpearyBaB Ha maHJeMito KOpOHaBipycy. B 3B’ 3Ky
3 II€I0 CUTYAIlil0 KOKHA POJIMHA, SKa Ma€ JITeH, oTpuMalia TaK 3BaHUM CiIMEWHUIH
6onyc y po3mipi 300 EUR Ha xoxxHy auTuHy nogatkoBo ao Kindergeld.

3ayBaXUMoO, 11O CIPHUSHHS Ta MiATPUMKA HETIOBHOMITHIX Oi7bII pi3HOMaHITHA,
HIX 3a3HaY€HO BUIIE, OCKUTBKU, OKPIM (enepabHUX 3aX0iB, 3MJII MArOTh BIIACHI
TIpOTpaMu CTIIPUSHHS, KPiM TOTO, ICHYIOTh i KOMyHAIbHI TIPOTPaMHU.

[Toni6HOI BuIUTaTH Ha JiTel B Ykpaini Hemae. Crartero 3 3akony Ykpainu «IIpo
JICpKaBHY JOMOMOTY CIM’SIM 3 JIThbMI» Mepen0adeHo YiTKUN TEePETiK BUIIB JOIO-
MOTH CiM’IM 3 JITBMH: JOTIOMOTa y 3B’5I3Ky 3 BariTHICTIO Ta MOJOraMu; JOMOMOra
[IPY HApOLKEHHI AUTHUHM; TOTIOMOTA [TPH YCHHOBJICHHI AUTHHH; IOTIOMOTa Ha JiTeH,
HaJ IKHMH BCTAHOBJICHO OITIKY UM MIKJIyBaHHS; JOIIOMOTa Ha JIITe OAMHOKAM Mare-
psIM; OTIOMOTa Ha JiTeH, SKi MaroTh XBOPOOH, IepermiveHi B ¢T. 3 . 5 1. BixmosigHo
1o cT. 12 3akony Ykpaiau «IIpo nep:kaBHY TOTIOMOTY CiM’SIM 3 IITBMI» JOTIOMOTa
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MIpU HApODKEHHI MepIIoi Ta KOKHOI HACTYNMHOI AUTHHHU MPU3HAYAETHCS Y PO3MIpi
41280 rpuBeHb!. 3BHUaiiHO, HAECTHCS PO OAHOPA30BY JOMOMOTY TIPH HAPOIKEHHI.

4. AnMiHicTpaTUBHE CyT0YHMHCTBO Ta aAMiHiCTpaTUBHMII Mpoiec

BaxnuBuM acrieKToMm I TOCHIKEHHS IPaB HETMOBHONITHIX € MPOIeCyalbHi
1 mponenypHi mpasa. Hacammnepen 1ie crocyeThesi 3axucTy y cyai. [Ipore Takox me
CTOCYETBCS 1 3aXUCTY paB 1 cBOOOM Y cdepl aqMiHICTpaTHBHUX BITHOCHH MiX Jep-
KaBOIO Ta TPOMAISTHUHOM. JIJIs TOTO MO0 MiAKPECIUTH BEJIUKE 3HAYCHHS aaMiHi-
CTPaTUBHOI MPOENYPH, HIETHCS MPO «3aXUCT OCHOBHHUX IPaB 3a JOMOMOTOIO a/IMi-
HicTparuBHOI nporenypm» (Kopp & Ramsauer, 2010).

V 3akoHax HimMedumHU 110710 CYIOBOTO Ta aIMiHICTPATUBHOTO PO3TIIALY JifiCHA
niesmatHicTh LluBinpHOTO Komekcy Himewuwnu (§ 62 IV VwGO, § 12 VwVIG).
Opmnak mOTpiOHO 3a3HAYWTH, IO 13 [BOTO 3arajlbHOTO IMpaBHiIa € BHHSITKH, SKIIO
IHOTO TOTpebye peamizaiisi OCHOBHUX TpaB. lle MoXkHA MpOULTIOCTpYBaTH TaKuM
npuKiagoM. PegakTop mKinpHOTO XKypHairy 14-piuHa HEMTOBHOMITHA 0ocoba € oOMme-
JKEHO JTi€31aTHO0 BiamoBiaHo 10 I{uBineHoro Komekcy Himewunnn?, ane € miesnar-
HOIO 1010 il 0CHOBHOTO TIpaBa Ha cBoOoy cioBa (Kopp & Ramsauer, 2010; Riifner,
1982), ane ve mis ainosoi cepu mkinpHOI razetn (Kopp et al., 2014).

HesBaxkaroun Ha 3MeHIIEHHI 0OCSIT OCHOBHHUX IIPaB HEMOBHONITHIX, BOHU TUM
HE MEHIIIe MaIOTh MPaBO 3BEPHEHHA J0 KOMIIETEHTHHUX OPraHiB AJIS 3aXHCTY CBOIX
OXOPOHIOBAaHUX IHTEPECIB Y MOPSAKY aaAMiHICTPAaTHBHOTO CYIOYMHCTBA Ta IUIIXOM
MOJJaHHS TI030BY 10 CyAy Ta KOHCTUTYLIHHOI ckapru. Kpim Toro, 30epiratoThcs
MpaBa 3aKOHHUX OMIKyHIB.

JlorMaTnyHUM MiAIPyHTAM [UX BUHATKIB B OKPEMHX BUIAJKaX € TMPAaBOMOUYHICTh
OCHOBHUX IIPaB Ta 3/1aTHICTh KOPUCTYBaTHCI 0cHOBHUMHU npaBamu (LLLmoep & Kpas-
yeHko, 2020). SKI10 HeMOBHOMITHIN Ma€e MPaBOMOYHICTH HA OKpeMe OCHOBHE TIPaBO
Ta MOXXE 3aBISKH CBOIM IHTEJIEKTyaJIbHUM MOXJIMBOCTSIM HOTO peaii3yBaTH, TO
/oMy TIOBHHHA OyTH HaJaHa MOXKJIMBICTh 3a0€3MEYNTH 11€ OCHOBHE IIPaBO 3a JI0TIO0-
MOTOI0 aJMiHICTpaTuBHOI mpouenypu. KpiM Toro, icHye npaBo OaThbKiB Ha BHXO-
BaHHS Ta MPEICTABICHHS, OJHAK BOHO 13 3pOCTAaHHSM 3p1JI0CTI HETOBHOIITHHOTO BCE
OlypIIe BiIXOMUTH HA APYTHH IJIaH.

Himernpkuii cymis, 3aCTOCOBYIOUH 3aKOHOIABYO TIEpe10aueHi BIKOBI MEX1, TAKOK
3BEepTa€ yBary Ta OI[IHIOE CIpPaBy 3aJIeKHO BiJl KOHKPETHOI CHUTYyallii 1 BiAMOBIAHO
BiJl PO3BUTKY KOHKPETHOI 0cO0H, BpaxoBy€e CTYIiHb 1HANBITyaJbHOI 3p1IOCTI HETO-
BHOJIITHHOTO, YCBIAOMJICHHS BiJTIOBITaILHOCTI, piBE€Hb 1HTEIIEKTY Ta 3AaTHOCTI JO
caMoOaHai3y B KOXKHOMY BHITAJIKy. YKPAiHCHKUN CYAJSI HE Ma€ TaKoi KOMITETEHITIT,
OCKIJIBKH ICHYIOTB 4iTKi 3aKOHO/ABYi BIKOBI TpaHMIIl, TOOTO BiH IMOB’SI3aHUI 3aKO-
HOM BiamnoBigHO A0 cT. 19 gacturam 2 KY. OgHak cynns Mae MOKIMBOCTI KOHKPETH-
3amii He BU3HAYCHHX Y 3aKOHI MPAaBOBUX MOHATH. AJKE 3aKOHOAABEIb 3aCTOCOBYE

' ExBiBasent 1234 cranom Ha motuit 2021 (3ayBakumo, 1110 cTaHoM Ha ceprieHb 2020 111 cyma
cranoBuia 1291 EUR).

2 JTus. Tabmutio 1 y mparii (Kpasaenko & Inmoep, 2020).
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HEYITKI MOHATTS, SKIIO BiH Oa)ka€ BIAMOBIAHOI THYYKOCTI Ta JIJIs TOro, 100 mpa-
BUJIBHUM 3MICT BH3HAYaBCS IUIIXOM KOHKpeTH3amlii y KOHKPETHHX crpaBax. ToMmy
CyZu TTOBHHHI Taki MoHATTS TiayMauuTH (KpecroBebka & Marseesa, 2015; CkakyH,
2011; Hummeniyc, 2016; Tepaoninbcbkuii Micbkpaionanii ¢y, 2018a; Teprominb-
ChKUH MiceKpaiionHuil cyn, 2017a; TepHominschkuii MichkpaiionHui cyn, 2019;
Tepromninbepkuii Micbkpaitonanui cyn, 2018b; TepHOmTBCHKHUN MICHKpaOHHUIA
cyn, 2017b). B inmoMy pasi BOHM HE MOXKYTh BHPIIIIyBaTH MTPaBOMIPHO Ta CIIPaBe/l-
muBo. [IpoTe SIKIo 3aK0H MICTUTh YiTKi BIKOBI MEXIi, TO HEMA IO TIyMaYHTH.

VY pasi, K0 cy/ BBa)Ka€ BU3HAYCHI 3aKOHOM BiKOB1 MEXi HEKOHCTUTYIIHUMH,
HOMY 3aJTMINAETHCS JIMIIE OAWH [UIAX — CIoAiBaTHcs, mo Bepxosuuit Cyn Ykpainu
OyZe MaTw Taky X camy OyMKy 1 3BepHeThcsi 10 KoncturymiitHoro Cyny Ykpainu
BiamoBigHO A0 1. 5 4. 2 cT. 36 3akony Ykpainu «lIlpo cymoycTpiii i cratyc cyamiB»
(sixmo crpasa nirine 1o Bepxosaoro Cyny Ykpainm).

5. BucHoBkH

[TopiBHAHHS PABOBOTO PETYIIOBAHHS HEMOBHOIITHIX SIK Cy0’€KTIB IpaBa J03BO-
JIsi€ 3pOOUTH TaKi BUCHOBKH.

[lo-mepre, BCTaHOBIEHO, IO MiHIMajdbHa MeXKa BIKy KPHUMIHAJIBHOI BiAIOBI-
JAIbHOCTI B HIMELIPKOMY TIpaBi MEHINA, HiK B yKpaiHChKoMy TpaBi. JloBeneHo, mo
Harenep 14-piuHa 0coba € JOCUTH 3piJIOF0 JUISl TOTO, 1100 PO3yMITH HENPAaBOMIPHICTb
MIPOTUIPABHOTO iSHHS, YCBIIOMITIOBATH HACIHIJKM CBOIX Mid, @ TAKOX yCBIIOMIIIO-
BaTH CBOIO Oe3KapHicTh. [IponmoHyeMO 3HU3UTH BiK HACTaHHS KPUMIHAIBHOT BIAIOBI-
JIaapHOCTI B YKpainu 70 14 pokiB i BHECTH BianoBiaai 3Miau 110 cT. 22 KK Ykpainm.

ITo-npyre, BBakaemo HeoOximauM momoBHUTH KK Vipainum cr. 22-1, B sAKii
3000B’53aTH CY/JII0 BCTAHOBJIIOBATH 3PLIICTh HEMOBHONITHHOTO. IlpuKiamoM st
1poro nonoxeHHa moxe oyt § 3 JGG. Takum umHOM, 11€ OYyTH CHIPUATH OLIBII
e(heKTHBHOMY 3aCTOCYBaHHIO Ju(epeHIioBaHOI CUCTeMHU IOKapaHb, Hepenadade-
Hux cT. 98 KK Ykpainn.

ITo-Tpete, BBaX)AEMO IIITKOM JOUUIEHAM 3HIDKEHHS aJMIHICTPAaTUBHOI BilITOBI-
JATHFHOCTI HEMOBHOJITHIX B YKpaiHi 3 16 10 14 pokiB Ta BHECEHHS BiIIOBITHUX
3MiH y cT. 12 KnAll

[To-ueTBepTe, MOPIBHANBHUN aHAJI3 MPABOBOTO PETYJIIOBAHHS IIOAO HENOBHO-
niTHIX y HimequnHi Ta YKpaiHi JA03BONHB BUSBHUTH BEIHKY PI3HUINO Y Tally3i COLi-
aJBHOTO TIpaBa, a caMe IO CTOCYETHCS JCPKABHOTO 3a0€3IEUCHHS HETTOBHOITHIX
y Himewunni Ta Ykpaini.

CnMcok BUKOPUCTAHMX JIZKepeJI:

1. Kpasuenko K., Illnoep b. HenoBHoniTHI sk Cy0’€KTH mpaBa: IMOPiBHAHHS IPaBOBOTO
perymoBanHs B Himeuuunni i Vipaiui. Bicnux Kuigcbkoeo nayionanvho2o yrieepcumemy imeHi
Tapaca Illesuenka. 2020. Ne 4 (115). C. 25-30. URL: http://visnyk.law.knu.ua/ua/archive/
vipusk-115-2020 (mara 3BepHenns: 05.02.2021).

2. Hlmoep b., KpaBuenko K.B. HenoBHOMITHI: KOHCTUTYLIHHO-IPaBOBI acHEKTH B
HIMEIBKOMY Ta yKpaiHChbKOMY TIpaBi. JKypran cxionoesponeiicvrkozo npasa. 2020. Ne 80. C. 21-32.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/3-30-2020 47



3APYBIKHE AIMIHICTPATUBHE ITPABO TA ITPOLIEC

URL: http://easternlaw.com.ua/wp-content/uploads/2020/09/schloer_kravchenko 80.pdf (mara
3BepHeHHs: 05.10.2020).

3. Strafgesetzbuch (StGB) vom 15.05.1871 in der Fassung der Bekanntmachung vom 13.
November 1998, BGBI. I S. 3322, zuletzt gedndert durch Artikel 2 des Gesetzes vom 19. Juni
2019, BGBL. I S. 844.

4. Leipziger Kommentar zum Strafgesetzbuch: Dannecker, G./Weigend, Th./Lauthiitte
H. W, Band1 (§§1-31 StGB), 12. Auflage, De Gruyter Recht, Berlin. 2007.

5. Schonke A., Schroder H., Strafgesetzbuch, Kommentar. Gesamtredaktion A. Eser, 30.
Aufl., C.H. Beck, Miinchen. 2019, 3361 S.

6. Jugendgerichtsgesetz (JGG) 04.08.1953 in der Fassung vom 9. Dezember 2019, BGBL.
IS.2146. URL: https://www.gesetze-im-internet.de/jgg/  3.html (mara 3Bepuenns: 05.03.2021).

7. Peters J. Kindheit im Strafrecht: Eine Untersuchung des materiellen Strafrechts mit
besonderem Schwerpunkt auf dem Kind als Opfer und Téter, Herbert Utz Verlag, Miinchen 2014.

8. Codex vom Jahre 1294, in: Das alte Liibische Recht, Hach, J. Fr. (Hrsg.) 1839 Liibeck.
Zitiert von Peters, J., Kindheit im Strafrecht: Eine Untersuchung des materiellen Strafrechts mit
besonderem Schwerpunkt auf dem Kind als Opfer und Tater, Herbert Utz Verlag, Miinchen. 2014.

9. Brunner R., Délling D., Jugendgerichtsgesetz: Kommentar, 12. Aufl., Walter De Gruyter,
Berlin. 2011.

10. Hinz W., Jugendstrafrecht auf dem Priifstand, ZRP 2001, S. 106-112.

11. Roesler S. Die Diskussion iiber die Herabsetzung der Strafmiindigkeitsgrenze und den
Umgang mit Kinderdeliquenz, Diss., K6In. 2008.

12. Bundeskriminalamt (Hg.) Polizeiliche Kriminalstatistik Bundesrepublik Deutschland.
Jahrbuch 2019, Band 3, Tatverdidchtige, 67. Ausgabe, V 3.0. URL: https://www.bka.de/
DE/AktuelleInformationen/StatistikenLagebilder/PolizeilicheKriminalstatistik/PKS2019/
PKSJahrbuch/pksJahrbuch.html (nara 3Bepaenns: 05.03.2021).

13. Heinz W., Jugendkriminalitdt — Zahlen und Fakten. URL: https://www.bpb.de/politik/
innenpolitik/gangsterlaeufer/203562/zahlen-und-fakten (nara 3Beprenns: 05.03.2021).

14. Fischer Th. A., Schmoll A., Willems D., Yngborn A. Zahlen — Daten— Fakten. Jugendgewalt,
Stand:Mai2020.URL:https://www.dji.de/fileadmin/user upload/jugendkriminalitaet/Broschuere
ZDF 2020-05_final.pdf (nara 3Bepuenns: 05.03.2021).

15. Deutsche Vereinigung fiir Jugendgerichte und Jugendgerichtshilfen e.V., Zum Stand der
Jugenddelinquenz in Deutschland — eine Auswertung der Polizeilichen Kriminalstatistik fiir das
Jahr 2018, Hannover. September 2019. URL: https://www.dvjj.de/wp-content/uploads/2019/09/
Zum-Stand-der-Jugenddelinquenz-in-Deutschland-eine-Auswertung-der-Polizeilichen-
Kriminalstatistik.pdf. (nara 3Beprenns: 05.03.2021).

16. KpuminanbHuil kofieke Ykpainu. Bidomocmi Bepxognoi Paou Yipainu. 2001. Ne 25-26.
c1.131 (3 ocranHimMu 3miHamu Bix 04.12.2020).

17. YronoBHBIA KOJAEKC YKpaWHbBI: HAyYHO-TPAKTHYECKUH KOMMEHTapuil. / OTBET. pen.
B.U. Ilakyn, C.C. Suenko. Kuis : ®ira, 1995. 864 c.

18. YronosHoe ynoxenue 1903 1. CoOpanie y3akoHEHIH M pacHOpsDKEHIH MpPaBUTEIbCTBA,
u3/1aBaeMoe IIpU NPaBUTEIbCTBYLEMD ceHaTe. Ne 38. 6 ampens 1903 r.

19. Kopxancoknit M.JA. Tonynsprnii komenTap Kpuminansroro xomekcy Yipaium. Kuis
Hayxosa nymxa, 1997. 695 c.

20. Kpuminanbuuit koneke Ykpaincwkoi PCP Bix 28 rpyaus 1960 p. (nmisHime Kpuminanbauit
kozekc Ykpainu). KpuminampHuil kozmexc VYkpainu. KpuminanbHO-IpolecyalbHUH KOZEKC
Vkpainu. I[TocranoBu Ilnenymy BepxoBHoro Cymy VYkpaiHu i3 3arajibHUX MUTaHb CYAOBOI
JUSIBHOCTI Ta B KpUMiHaNbHUX cnpasax. / Binm. pen. B.T. Mansapenxo. Kuis : FOpinkom IuTep,
1999. 720 c.

48 AnMinictparuBHe npaBo i nporec. Ne 3 (30). 2020.



3APYBIKHE AIMIHICTPATUBHE ITPABO TA ITPOLIEC

21. Oprunceka H.B. IIpaBoBuil craTyc HENOBHOMITHIX: TEOPETHKO-IIPABOBE JOCIIIKEHHS :
JC. ... I-pa opun. Hayk : 12.00.01. JIsBiB, 2017. 524 c.

22. Deutscher Bundestag, wissenschaftlicher Dienst. Fiihrt die Nutzung gewalttétiger
Computerspiele zu Aggressionen? Berlin. 2006, 10 S.

23. €auHui 3BIT PO KPUMIHAIBHI NIPAaBOMOPYILIEHHS [0 JEpsKaBi 3a JUCTONAJ Ta IPYICHb
2020 poxky. Oghiyitinuii sebcaiim I enepanvroi npoxypamypu Yxpainu. URL: https://old.gp.gov.ua/
ua/stst2011.htm1?dir_id=113897&1ibid=100820&c=edit& c=fo# (nara 3BepHenns: 05.02.2021).

24. €auHui 3BIT mpo 0ci0, SKi BYMHWIM KPUMIHAIBHI MPABONOPYLICHHS 3a JIMCTOMAN
ta rpyaeHs 2020 poky. Oqiyitinuii  eebcaiim Ienepanvhoi npoxypamypu Vkpaiuu.
URL: https://old.gp.gov.ua/ua/stst2011.html?dir_id=113897&libid=100820&c=edit& c=fo#
(mara 3Bepuenns: 05.02.2021).

25. HaykoBo-nipakTHUHHI KOMEHTap 10 KpuMmiHambHOro Kojmekcy YKpaiHu. / 3a 3ar. pej.
ILII. Aunpymxa, B.I'. Tonuapenka, €.B. ®@ecenxa. Kuis : Jakop, 2008. 1428 C.

26. Gesetz iiber Ordnungswidrigkeiten (OWiG) in der Fassung der Bekanntmachung vom 19.
Februar 1987, BGBI. I S. 602, zuletzt gedndert durch Artikel 5 Absatz 15 des Gesetzes vom 21.
Juni 2019, BGBI. I S. 846.

27. Koneke YkpaiHu Ipo aAMiHICTpaTUBHI IPaBONOpYIIeHH:. Bidomocmi Bepxoenoi Paou
Yxpaincokoi PCP. 1984. Tonatok no Ne 51. Ct. 1122 (3 octanHiMu 3miHamu Bif 15.12.2020).

28. Jlenep M. Jlronchka TigHICTE Yy TMOJATKOBOMY TpaBi, 3aKOHOJABCTBI 3 COILIaJIbHOTO
3a0e3MeYCHHS Ta 3 MUTaHb 3aXHCTY OCOOMCTHX JaHUX. JII0OCbKA 2IOHICIb: WO MU PO3YMIEMO
nio «2IOHICMIO», «MOOUHOI0Y» MA «II0OCLKOIO 2IOHIicmioy»? © Marepiald MDKHAp. HayK.-TIPaKT.
ceminapy «JIronceka rinHicts y npasi Himeuuunu, IMonbmi ta Ykpainu». LleHTp HiMelbkoro
npaBa KHY imeni Tapaca IlleBuenka; 'O «YkpaiHChKO-HIMEIbKHH NPaBO3HABUMH Jiasor»,
(Kwuis, 10—11 xoBtHs 2016). / Bign. pexa. b. Illnoep. Xapkis : B nene, 2017. 213 c.

29. Kopp O., Ramsauer, U., Verwaltungsverfahrensgesetz, 11. Aufl., Verlag C. H. Beck,
Miinchen. 2010, 1684 S.

30. Riifner W., Die Grundrechtstrager, in: J. Isensee, P. Kirchhof (Hrsg.), Handbuch des
Staatsrechts der Bundesrepublik Deutschland, Verlag C.F. Miiller, Heidelberg 1982, Band V.

31.Kopp F., Schenke W.R., Schenke R., Verwaltungsgerichtsordnung. Kommentar, 20.
Auflage, C.H. Beck, Miinchen. 2014, 2028 S.

32. Kpectroscbka H.M., Marseesa JLI. Teopis nepxasu i mpasa. Xapkis : TOB «Ognicceii», 2015.

33. Teopis npasa i aepkasw : migpyunuk / Ckakyn O.®. Kuis : Anrepa, 2011. 528 c.

34, unneniyc P., Metonuka mpaBo3acrocyBanHns / nepeknan P. Kopuyra. ynop. b. Illnoep,
Kwuis : OB «BO «}Ocrtinian»», 2016.192 c.

35. VxBana TepHoninbcbkoro MickkpaiionHoro cyay Big 07.05.2018. Cripasa Ne 607/12487/16-1.
URL: http://www.reyestr.court.gov.ua/Review/73863268 (nara 3Bepuenns: 15.07.2020).

36. YxBana TepHOMIIBCHKOTO MichKpaiioHHOTO cyay Bif 18.05.2017. Cripasa Ne 607/12490/16-11.
URL: http://www.reyestr.court.gov.ua/Review/66703224 (nara 3sepHenns: 15.07.2020).

37. YxBana TepHONILCHKOTO MicbKpaiioHHOTO cyay Big 26.07.2019. Crnpasa Ne 607/191/19.
URL: http://www.reyestr.court.gov.ua/Review/83363868 (nara 3Bepuenns: 15.07.2020).

38. Pimenns Big 16.02.2018 Crpasa Ne 607/9863/17. URL: http://www.reyestr.court.gov.ua/
Review/72607182 (nara 3Bepuenns: 15.07.2020).

39. ITocranosa Big 05.05.2017. Cnpasa Ne 607/2986/17. URL: http://www.reyestr.court.gov.
ua/Review/66407159 (nara 3Bepuenns: 15.07.2020).

References:

1. Kravchenko, K., & Shloer, B. (2020). Nepovnolitni yak sub’ekti prava: porivnyannya
pravovogo regulyuvannya v Nimechchini j Ukrayini. Visnik Kiyivs’kogo nacional’nogo
universitetu imeni Tarasa Shevchenka, 4 (115), 25-30. Retrieved from: http://visnyk.law.knu.ua/
ua/archive/vipusk-115-2020 [in Ukrainian].

http://applaw.knu.ua/index.php/arkhiv-nomeriv/3-30-2020 49



3APYBIKHE AIMIHICTPATUBHE ITPABO TA ITPOLIEC

2. Shloer, B., & Kravchenko, K.V. (2020). Nepovnolitni: konstitucijno-pravovi aspekti
v nimec’komu ta ukrayins’komu pravi. Zhurnal skhidnoevropejs’kogo prava, 80, 21-32.
Retrieved from: http://easternlaw.com.ua/wp-content/uploads/2020/09/schloer kravchenko 80.
pdf [in Ukrainian].

3. StGB(1871). Strafgesetzbuch (StGB) vom 15.05.1871 in der Fassung der Bekanntmachung
vom 13. November 1998, BGBI. I S. 3322, zuletzt gedndert durch Artikel 2 des Gesetzes vom 19.
Juni 2019, BGBI. I S. 844. [in German].

4. Dannecker, G., et al. (2007). Leipziger Kommentar zum Strafgesetzbuch.
Bandl1 (§§1-31 StGB). (12. Aufl.). De Gruyter Recht [in German].

5. Schonke, A., & Schrdder, H. (2019). Strafgesetzbuch, Kommentar (30. Aufl.). C.H. Beck
[in German].

6. JGG (1953). Jugendgerichtsgesetz (JGG) 04.08.1953 in der Fassung vom 9. Dezember
2019, BGBL. I S. 2146. Retrieved from: https://www.gesetze-im-internet.de/jgg/  3.html [in
German].

7. Peters, J., (2014). Kindheit im Strafrecht: Eine Untersuchung des materiellen Strafrechts
mit besonderem Schwerpunkt auf dem Kind als Opfer und Téter. Herbert Utz Verlag [in German].

8. Hach, J. Fr. (Hrsg.). (1839). Codex vom Jahre 1294. In Das alte Liibische Recht. Liibeck.
Zitiert von Peters, J. (2014). Kindheit im Strafrecht: Eine Untersuchung des materiellen Strafrechts
mit besonderem Schwerpunkt auf dem Kind als Opfer und Téter, Herbert Utz Verlag [in German].

9. Brunner, R., & Délling, D. (2011). Jugendgerichtsgesetz: Kommentar (12. Aufl.). Walter
De Gruyter [in German].

10. Hinz, W. (2001). Jugendstrafrecht auf dem Priifstand. ZRP, 106112 [in German].

11. Roesler, S. (2008). Die Diskussion iiber die Herabsetzung der Strafmiindigkeitsgrenze und
den Umgang mit Kinderdeliquenz [Dissertation]. Koln. [in German)].

12. Bundeskriminalamt. (2019). Polizeiliche Kriminalstatistik Bundesrepublik Deutschland.
(Jahrbuch 2019. Band 3. Tatverdichtige. 67. Ausgabe. V 3.0.) Retrieved from: https://www.bka.
de/DE/AktuelleInformationen/StatistikenLagebilder/PolizeilicheKriminalstatistik/PKS2019/
PKSJahrbuch/pksJahrbuch.html [in German].

13. Heinz, W. (2016). Jugendkriminalitdt — Zahlen und Fakten. URL: https://www.bpb.de/
politik/innenpolitik/gangsterlaeufer/203562/zahlen-und-fakten [in German].

14. Fischer, Th. A., et al. (2020). Zahlen — Daten — Fakten. Jugendgewalt. Retrieved from:
https://www.dji.de/fileadmin/user_upload/jugendkriminalitaet/Broschuere ZDF 2020-05_final.
pdf [in German].

15. Deutsche Vereinigung flir Jugendgerichte und Jugendgerichtshilfen e.V. (2019). Zum
Stand der Jugenddelinquenz in Deutschland — eine Auswertung der Polizeilichen Kriminalstatistik
fiir das Jahr 2018. Hannover. Retrieved from: https://www.dvjj.de/wp-content/uploads/2019/09/
Zum-Stand-der-Jugenddelinquenz-in-Deutschland-eine-Auswertung-der-Polizeilichen-
Kriminalstatistik.pdf [in German].

16. Kriminal’nij kodeks Ukrayini. (2001). Vidomosti Verhovnoyi Radi Ukrayini. 2001.
No. 25-26, st. 131 [in Ukrainian].

17. Shakun, V.I., & Yacenko, S.S. (otvet. red). (1995). Ugolovnyj kodeks Ukrainy: nauchno-
prakticheskij kommentarij. Fita, 1995 [in Russian].

18. Ugolovnoe ulozhenie (1903). Sobranie uzakonenij i rasporyazhenij pravitel’stva,
izdavaemoe pri pravitel’stvushchem senate. No. 38. 6 aprelya 1903 g. [in Russian].

19. Korzhans’kij, M.J. (1997). Populyarnij komentar kriminal’'nogo kodeksu Ukrayini.
Naukova dumka [in Ukrainian].

20. Malyarenko, V.T. (Ed.) (1999). Kriminal’nij kodeks Ukrayins’koyi RSR vid 28 grudnya
1960 r. Kriminal’nij kodeks Ukrayini. Kriminal’no-procesual’nij kodeks Ukrayini. Postanovi
Plenumu Verhovnogo Sudu Ukrayini iz zagal’nih pitan’ sudovoyi diyal’nosti ta v kriminal’nih
spravah. Yurinkom Inter [in Ukrainian].

50 AnMinictparuBHe npaBo i nporec. Ne 3 (30). 2020.



3APYBIKHE AIMIHICTPATUBHE ITPABO TA ITPOLIEC

21. Ortins’ka, N.V. (2017). Pravovij status nepovnolitnih: teoretiko-pravove doslidzhennya
[dis]. L’viv [in Ukrainian].

22. Deutscher Bundestag (2006). Deutscher Bundestag, wissenschaftlicher Dienst. Fiihrt die
Nutzung gewalttatiger Computerspiele zu Aggressionen? Berlin [in German].

23. General’na prokuratura Ukrayini. (2020a). Edinij zvit pro kriminal’ni pravoporushennya
po derzhavi za listopad ta gruden’ 2020 roku. Retrieved from: https://old.gp.gov.ua/ua/stst2011.
html?dir_id=113897&libid=100820&c=edit& c=fo# [in Ukrainian].

24. General’na prokuratura Ukrayini. (2020b). Edinij zvit pro osib, yaki vchinili kriminal’ni
pravoporushennya za listopad ta gruden’ 2020 roku. URL: https://old.gp.gov.ua/ua/stst2011.
html?dir_id=113897&libid=100820&c=edit& c=fo# [in Ukrainian].

25. Andrushko P.P., et al. (za zag. red.). (2008). Naukovo-praktichnij komentar do
Kriminal’'nogo kodeksu Ukrayini. Dakor [in Ukrainian]

26. OWiG (1987). Gesetz iiber Ordnungswidrigkeiten (OWiG) in der Fassung der
Bekanntmachung vom 19. Februar 1987, BGBI. I S. 602, zuletzt gedndert durch Artikel 5 Absatz
15 des Gesetzes vom 21. Juni 2019, BGBI. I S. 846. [in German].

27. Kodeks Ukrayini pro administrativni pravoporushennya. (1984). Vidomosti Verhovnoyi
Radi Ukrayins’koyi RSR. 1984. Dodatok do No. 51. St.1122. [in Ukrainian].

28. Lener, M., (2017). Lyuds’ka gidnist’ u podatkovomu pravi, zakonodavstvi z social’nogo
zabezpechennya ta z pitan’ zahistu osobistih danih. In B. Shloer (vidp. red.). Lyuds’ka gidnist’:
shcho mi rozumiemo pid “gidnistyu”, “lyudinoyu” ta “lyuds’koyu gidnistyu”?: materiali mizhnar.
nauk.-prakt. seminaru “Lyuds’ka gidnist’ u pravi Nimechchini, Pol’shchi ta Ukrayini”. V dele [in
Ukrainian]

29. Kopp, O., & Ramsauer, U. (2010). Verwaltungsverfahrensgesetz (11. Aufl.). Verlag
C.H. Beck [in German].

30. Riifner, W. (1982). Die Grundrechtstriger. In J. Isensee, P. Kirchhof (Hrsg.), Handbuch
des Staatsrechts der Bundesrepublik Deutschland. Verlag C. F. Miiller [in German].

31. Kopp, F., et al. (2014). Verwaltungsgerichtsordnung. Kommentar (20. Aufl.). C.H. Beck,
Miinchen [in German].

32. Krestovs’ka N.M., & Matveeva L.G. (2015). Teoriya derzhavi i prava. TOV “Odissej”. [in
Ukrainian].

33. Skakun, O.F. (2011). Teoriya prava i derzhavi. Kyiv: Altera [in Ukrainian].

34. Cippelius R., (2016). Metodika pravozastosuvannya. / pereklad R. Kornuta. upor.
B. Shloer. “VO “Yustinian” [in Ukrainian].

35. Ternopil’s’kii mis’krajonnii sud (2018a). Uhvala Ternopil’s’kogo mis’krajonnogo sudu
vid 07.05.2018. Sprava No. 607/12487/16-c. Retrieved from: http://www.reyestr.court.gov.ua/
Review/73863268 [in Ukrainian].

36. Ternopil’s’kii mis’krajonnii sud (2017a). Uhvala Ternopil’s’kogo mis’krajonnogo sudu
vid 18.05.2017. Sprava No. 607/12490/16-c. Retrieved from: http://www.reyestr.court.gov.ua/
Review/66703224 [in Ukrainian].

37. Ternopil’s’kii mis’krajonnii sud (2019). Uhvala Ternopil’s’kogo mis’krajonnogo sudu
vid 26.07.2019. Sprava No. 607/191/19. Retrieved from: http://www.reyestr.court.gov.ua/
Review/83363868 [in Ukrainian].

38. Ternopil’s’kii  mis’krajonnii sud (2018b). Rishennya vid 16.02.2018. Sprava
No. 607/9863/17. Retrieved from: http://www.reyestr.court.gov.ua/Review/72607182
[in Ukrainian].

39. Ternopil’s’kii  mis’krajonnii sud (2017b). Postanova vid 05.05.2017. Sprava
No. 607/2986/17. URL: http://www.reyestr.court.gov.ua/Review/66407159 [in Ukrainian].

http://applaw.knu.ua/index.php/arkhiv-nomeriv/3-30-2020 51



3APYBIKHE AIMIHICTPATUBHE ITPABO TA ITPOLIEC

MINORS AS SUBJECTS OF LAW: COMPARISON
OF THE LEGAL REGULATION IN GERMANY AND UKRAINE (PART 2)

Dr. iur. Bernhard Schloer,

Assistant Professor at the Chair on Civil Service and Medical Law
Law Institute

of Taras Shevchenko National University of Kyiv,

Doctor of Juridical Sciences (Germany),

Long Term Lecturer DAAD

orcid.org/0000-0001-6230-8471

vewrmuc@gmail.com

Kateryna Kravchenko,

Lawyer of the 15 rank

Law Institute

of Taras Shevchenko National University of Kyiv
legal_I@i.ua

This article is devoted to the minors as a subject of law. The aim of the article is a comparative
analysis of minors in different areas of law as well as age limits. The article focuses on Criminal
Law, Administrative Law, Labour Law, Social Law, and Procedure Law.

The article is based on a method of comparative analysis of German and Ukrainian domestic law.
The results of the article are following. First, a criminal responsibility of minors in both German
Law and Ukrainian Law is analyzed. The question of the age of the criminal majority remains one
of the most controversial issues in the field of criminal law for minors. In Germany, the age of the
criminal responsibility is fourteen years, while in Ukraine the age of the criminal responsibility
is sixteen years. The provisions of Ukrainian Criminal Code on criminal responsibility of minors
are outdated today. Those provisions should be changed. The same changes should be made in
Administrative law of Ukraine concerning the minimum age limit of administrative responsibility.
Second, the comparative analysis of Social law provisions concerning minors allowance in
Germany and Ukraine shows considerable differences of the level of State security. Germany has
generous systems of social welfare and offers a variety of allowances and benefits for minors. One
of the most well-known of these is Kindergeld (also called a Child Benefit). This is an allowance
from the German government to help defray some of the cost of raising children. It can run from
€219 to €250 per child per month. While Ukraine offers only a lump sum birth payment in an
amount of €1234. It is also one of the most complicated issues.

Conclusions based on the results of comparative analysis. The authors suggest that the age limit
in the area of criminal as well as administrative law of Ukraine should be reduced.

Key words: minors, rights of minors, age limits, Criminal Law, Administrative Law, Social Law,
German law.
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[0 OUCKYCIi 3 NPUBOAY CNIBICHYBAHHS HAPOLHOI
TA [HLLXNX ®OPM BITACHOCTI HA NMPUPOAHI OB’E€KTU

Mema. Memoiw cmammi € O0OIPYHMYBAHHA ABMOPCLKOZO NIOX00Y 00 BUPIULEHHS
npobremu CnigiCHY8AHHA HAPOOHOL, 0EPIHCABHOL, KOMYHATLHOI Ma NPUBAmMHOi 61acHOCmi
i popmyniosanms npono3uyiil iz 600CKOHANEHHS HOPMAMUBHO-NPABOBO20 Pe2YNIOBAHHSA NPABA
61ACHOCMI HA NPUPOOHT 00 eKkmu.

Memoou. Memooonoziio 00cniodcentss CManHoGIAMb MAaKi Memoou HAYK08O20 NIZHAMHA, K
CUCMEMHO-CIMPYKMYPHUL, NOPIBHANTLHO-NPABOSULL, (POPMATbHO-IOPUOUYHUL, iHmepnpemayii,
0edykyil, indyKyil, ananizy, cunmesy ma ix.

Pesynomamu. Y nepwiomy po3oini cmammi agmop 00 €OHYe HAABHI HAYKOGI NiOX00u 00
PO3VMIHHSL NPABA 81ACHOCMI Hapody YKpainu y 06i KoHyenyii ma imenye iX KOHyenyicio
3anepeyenns HapoOOHOI 61ACHOCMI MA KOHYENYI€I BUIHAHNSA HAPOOHOI énacHocmi. B medcax
KOJICHOT 3 HUX AGMOp BUOLIAC 084 OCHOGHI HANPSIMU, KOJICHOMY 3 SIKUX GION0gi0aromv
neeni eapiayii 2on06noi idei konyenyii. Okpeme Mmicye asmop Npuoinsie OOIPYHMYBAHHIO
HeJCUMME3OAMHOCMI  KOHYenyii  3anepeyenHs HAapoOHOi G1ACHOCMI, OCKINbKU 6OHA
cynepeuums 4UHHOMY 3aKOHOO0A8CMEY I meopii npasa. Aemop 00800umv, wjo écynepey
KoHyenyii 3anepeyeHHs HApOOHOI 61acHOcmi HApoo YKpaiHu € npagogoio Kamezopicio,
cy6’exkmom mpasa i cy6’ekmom npasa 61ACHOCMI, NPEOCMASHUYbKA OeMOKpamis He
nosbasnae napod Yxpainu cmamycy Hocis npas, npunyujenus 3 npueoody HeooyilbHOCMI
icCHy8anHsA HApOOHOI 61ACHOCMI € CYMHIBHUM, a OosiibHe maymayenHs Kowcmumyyii
Yrpainu ma ii gicypanvue po3yminus — nenpunycmumum. Aemop 86aicae, wjo iCHY8aHHS
KOHyenyii 3anepeuents 3yMOGleHe K npooremamu HOpMAmusHO-npago8o20 peyliosanHs,
max i He 0OCUmMb Ceplo3HUM BIOHOULEHHAM MA CHPULHAMMAM HApoOy SK 0xcepend e1aou
ma cyb’exma npasa.

YV Opyeomy pozoini aemop posensidae ocobaugocmi ma HeOONIKU HOPMAMUBHO-NPABOBOT
pecnameHmayii npasa HapooHoi enacKocmi Ha NPUPOOHi 00 ’ekmu ma opmynoe nponosuyii
3 npueoody it yOocKkoHaneHHs. A8mop o0IpyHmMo8ye cnociob supiulenHs npooiemu CnigiCHy8aHHs
HapoOHOI 3 THWUMU hOpMAMU 61ACHOCIME HA NPUPOOHT 00 €Kmu.

Bucnogku. Y eucnogkax aemop 6xasye, wjo 00’€kmamu npasa 6iacCHOCMi HApooy
€ OKpeMmi Kame2opii 3emelb (8KIUArOUU 3eMi NPUPOOHO-3aN08i0H020 PoHOY) I Nicis, wo
Mawoms Haueuwly YiHHICMb, HAOpA, 600HI 00 ’€kmu, ammocgepHe NOGIMps, 6UHAUEHT
Y 3aKOHI 00 €KMU MBAPUHHO20 | POCIUHHOZO (AKI pOCMYMb HA 3eMIAX HAPOOHOI 61ACHOC)
ceimy. Bonu eiomedsicosani 6i0 00’€kmis, w0 MOICymov nepedysamu y iACHOCHI [THULUX
cy6’exmis, 3a Kpumepiem YIHHOCMI, 3HAYEHHS ma Kamezopii npupoOHux o6’ €kmis.
Oodnax ix HOPMAMUBHO-NPABOSA pezlamenmayis nompedye YOOCKOHANEHH:A, a came
Maomes Oymu eunpasneni Oonyujeni y HOPMAmueHo-npAGosUx aKxmax Konisii, npo2anuHu
ma Hesionogionicme Kowcmumyyii Vkpainu. Heobxiono makosic yzeooumu mixce cobor
nonooicenna cm. cm. 13—14 Koucmumyyii Ykpainu, ockineku iX HeOOHO3HAYHicmb,
MOJICIUBICHIL NOOBIIHO20 MIYMAYEHHS Ma HeNOCIAIO08HICMb GUKIAJY Cynepeyams npaguiam
HOPMOMBOPUYOI MeXHIKU, CMEoPIoIomMs NepewKoou y peanizayii npas ma c60000 epoMaosn
Mma 3yMOGII0I0Nb HEOOHAKO8Y NPAKMUK) 3ACMOCYS8AHHSL HOPMAMUGHUX NOLOJICEHD.

KiouoBi cioBa: mpaBo BiacHOCTI Ha HPUPOIHI 00’€KTH, MPaBO BJIACHOCTI HAapomy Ha
NPUPOHI 00’ €KTH, IPAaBO BIACHOCTI HAPOAY Ha 3eMJIIO, HAPOIHA BIACHICTh, HAPOJ YKpaiHu,
YkpalHChKUi HapOJI, CMiBICHYBaHHS HAPOJHOT Ta IHIIMX (OPM BIACHOCTI.
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1. Beryn

[IuTanHs, TMOB’s3aHi 3 MPaBOM BIACHOCTI HApOLy Ha
MIPUPOIHI 00’ EKTH, CTAHOBIIATH MPEAMET HAYKOBHX JUCKYCil
HE OJTHE JECATHIIITTS, 10 3yMOBJIEHO CHENN(IKOI0 HAPOIY
VYkpainu gk cy0’ekTa IpaBa Ta CKJIaJHICTIO OOTPYHTYBaHHS
HWOro Miclil y CHCTeMi CyO €KTiB TpaBa BIACHOCTI Yepe3
HEOJHAKOBWH, HEOJHO3HAYHUH Ta CYIIEPEWINBUHN MiIXia 10
HOPMaTHBHO-TIPABOBOTO PETYITIOBAHHS BiTHOCHH BIACHOCTI
Ha TpupomHi o00’ekTH. BapiaHTH #Woro BUpINICHHS
MIPOMIOHYBAIMCh 0OaraTbMa BUEHUMH, Cepell AKX —
JLIO.benrotaA.B.BoBk,O.A. BiBuapenko, [.O. Koctsamkin,
L.I. Kapakam, II.®. Kymuanga, A.M. MipourHudeHko,
0O.B. Minkesu4, B.B. Hocix, I.B. O3imok, .M. [Tepuexriii,
C.B. Pasmerae, P.®. Cwmomsapuyk, €.B. lynsra,
M.B. Ulymnera T1a iH.

OpnHak, He3BaXkarouu Ha ixHI 3M00yTKH, HaTemep MocCi
HE BHUIIPABIICHO KOJI3ii Ta HE 3allOBHEHO IPOTATHHH
Y HOPMAaTHBHO-TIPABOBHX AaKTaX, TOJNOBHUMH 3 SKHX
€ Koncrurymis Vikpaiam (Konctutymis Ykpainm, 1996),
3emenpamii kojekc (mami — 3K) VYikpaiam (3eMmenbHUi
komekc Ykpainm, 2002), JlicoBmii komekc (mam — JIK)
VYkpaiau (JlicoBmii komeke Yipainu, 1994) ta in. [Ipodrema
HEY3TOPKEHOCTi IIOJIOKEHh HOPMATHBHHX JIOKYMEHTIB
3 OCHOBHMM 3aKOHOM TaKOXX HE BHUpIIIeHa, a CIpoOH iX
MTOSICHEHHS 32 PaXyHOK MPUIYIIEHb MI0I0 «HAAIIPABOBOTO»
XapakTepy HapomHOI BIAacHOCTI abo0  HEMpaBOBOTO
XapakTepy mojioxkeHb KOHCTHTYIII1, a TOMy HEIOUIIHHOCTI
po3yminas ix OykBasbHUM unHOM (Illemmrydenko Ta iH.,
2008; Kymuaug, 2011; AnicimoBa Ta iH., 2013; Kapaxkam,
2018) mpupedeHi.

3 omsigy Ha 1e Memor cmammi € OOTpyHTYBaHHS
aBTOPCHKOTO  MIAXOAY A0  BUPIMIEHHS  MPOOIeMHU
CHIBICHYBaHHS HapoOAHOI, JEpKaBHOI, KOMYHaJIbHOI
Ta TPUBATHOI BIIACHOCTI 1 (POPMYIIOBaHHS MPOTIO3UIIIN
3 YIOCKOHAJIEHHS HOPMAaTHBHO-TIPABOBOTO PETYIIOBaHHS
TpaBa BJIACHOCTI Ha pHUpoaHi 00’ ekTh. s 11 JOCSTHEHHS
HEOOXiTHO BHWKOHATH TaKi 3d60aHHA: O3HAHOMHUTHCH 3i
CTaHOM HOPMATHBHO-TIPABOBOI  peTyIaMeHTaIii IpaBa
BJIACHOCTI HapoAy VYKpaiHM Ha TpHPOIHI 00’ €KTH;
PO3TISTHYTH OCHOBHI  HayKOBI KOHIENIi HapoOIHOI
BJIACHOCTi; pPO3MEXYBaTH IIpaBa HAPOMHOI, IepXaBHOI,
KOMYHAJIbHOI Ta IPHUBATHOI BIIACHOCTI HA IPUPOIHI 00’ €KTH;
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c(hopMyITIOBaTH IUIAXH BUPIIIEHHS HEI0IKIB HOPMAaTHBHO-TIPABOBO1 peryiaMeHTaii
IIpaBa BIIACHOCTI Hapoay YKpaiHu Ha IPUPOIHI 00’ €eKTH. Memo0on02ito 0ocniodiceH s
CTaHOBJATh TaKi  METOAM HAyKOBOTO III3HAHHS, SK CHUCTEMHO-CTPYKTYpHUH,
MOPIBHUTLHO-TIPABOBUH,  (OPMaNbHO-IOPHIUYHUMA, IHTEpIperarii, JemayKiii,
iHyKIIii, aHaTi3y, CHHTE3y Ta iH. IX 3aCTOCYBaHHS IO3BOJHMIIO BUBYUTH MOJIOKEHHS
HOPMAaTHBHO-TIPABOBHX aKTiB Ta HAyKOBI ITiIXOI! BUEHUX, OPIBHATH X, 00’ €qHATH
HAayKOBI IiAXO0M Y KOHIIEIIIIi Ta HAPSMHU B MEKaxX KOHIICIIIIN, BUAUTATHA TPOOIeMHU
HOPMAaTHBHO-TIPABOBOI perIaMeHTAaIlll IpaBa BIACHOCTI HApoay YKpaiHu 1 HEJOMIKU
HayKOBUX KOHIICHIIil, OOTPYHTYBaTH aBTOPCHKY IO3UIIIO0 IOAO CHiBICHYBaHHS
HapOAHOI, AepKaBHOI, KOMyHAJIbHOI Ta MPUBATHOI (POPM BIACHOCTI HA MPHUPOIHI
00’exTH, COPMYIIOBATH MPOMO3MUINI 3 MPHUBOAY YAOCKOHAJIEHHS HOPMAaTHBHO-
[IPaBOBOI periaMeHTaIlil HapOJAHOI BIACHOCTI TOIIO.

2. Konnenuii npaBa HapogHOI BJIACHOCTI

[Ipuctymaroun 10 BUKOHaHHS ITOCTAaBIEHUX 3aBJaHb, L€ pa3 HarojloCHMO Ha
CYNIEpEeWIMBIA peraMeHTanii MpaBa BIACHOCTI HapoAy YKpaiHH Ha MpPHUPOAHI
o0’extn. Tak, He3Baxarouu Ha ioro mporosomeHHs y 4. 1 cr. 13 Koncrurymii
VYKpainu, B 1HIINX HOPMAaTHBHO-TIPABOBHUX aKTaxX CIIOCTepiraerbcs: 1) BiICYTHICTH
HapOJHOI BIACHOCTI cepen 3akpimiennx y 4. 3 ct. 78 3K Ykpainu dhopm BiracHOCTI
Ha 3eMJII0; 2) BIICYTHICTh HOPMaTHUBHO 3aKPIMJICHOTO PO3MEKYyBaHHs 00’ €KTIB IpaBa
HapOAHOI BJIACHOCTI Ta mpaBa pemTd (GopM BiacHOCTi. CBIJUYECHHSIM BKa3aHOIO
€ Te, o, 3aKpimToryn y cT.cT. 7—10 JIK Ykpainu npaBo BIacHOCTI YKpaiHCHKOTO
Hapoay Ha JIiCH, 3aKOHOJABEeI[b BCTAHOBJIIOE MOXKIHUBICTH 1X mepeOyBaHHS JIHILIE
y JAepkKaBHIii, KOMyHaJIbHIN Ta MpuBaTHIN BIacHOCTI. [Ipu nmpomy BiH po3moaisse
BCI BINIOBiIHI 00’ €KTH 32 IIUMH TphOMa (pOPMaMH BIACHOCTI 1 HE 3aJIMIIAE TUX, 10
repeOyBalOTh y HAPOIHIN BIACHOCTI.

Pa3zom i3 THM He yperynpbOBaHMM Ha HOPMATHBHOMY PiBHI 3aJIMIIAETHCS TAKOXK
CHIBBITHOLIEHHS MK IPaBOM BJIACHOCTI HApOAy YKpaiHW Ha 3eMITIO, 3aKPITNIEHUM
yct. 13 Koncrurynii Ykpainu, Ta mpaBoM BIACHOCTI HAa 3€MITIO TPOMAJISTH, IOPHINIHNAX
ocib Ta mepxaBu, 3akpimieHnM y cT. 14 Koncturymii Ykpainu. A 3Bakaioum Ha
BKa3aHi Buie nonokeHHs 3K YkpaiHu, Mo)KHA HATOJIOCHTH Ha aHAJIOTIYHOMY CTaHi
pernaMeHTaIlii mpaBa BIaCHOCTI Ha 3eMITIO Ta Ha Jlick. OHak Ko cT. 14 KorctuTytii
VYkpainu nependavae MOXIHBICTH HaOyTTs IMpaBa BIACHOCTI Ha 3€MIIIO 1THIIUMH
cy0’€eKkTaMu IMpasa, TO MO0 JIICIB Taka MOXKJIHNBICTh y KoHcTHTyMIi HE 3aKpimieHa,
10 BKa3ye Ha HEKOHCTUTYHiHHICT nonokeHs JIK Ykpainm.

Sk HacHiOK, Ha CTOPIHKAX HAyKoBOI Ta HaBYajbHOI (axoBOi JiTepaTypu
TPAIUISIOTHCS TTOTIIAIN, BIAMOBITHO JO SKUX CTAaBUTHCS IIiJ] CYMHIB JONUIBHICTH
ICHyBaHHS HapOJHOI BJIACHOCTI Ta MOXJIMBICTH peaiizamii HapoioM IIpaB,
CIIPOCTOBYETHCA CTOCYHOK HAapoAy JO CyO €KTiB IpaBa BJIACHOCTI 1 HaBiTh
3arepedyeThCcsl HOPMAaTUBHUN Xapakrep mojoxeHb KoHcTutymii YkpaiHu, y SKAxX
3aKpIMJIeHO 32 HapoAoM YKpainu neBHi npasa (ILlemmryuenko Ta iH., 2008; Kynunmy,
2011; AwmicimoBa Ta iH., 2013). Ili nomisian MokHa 00 €QHATH y KOHIICIIIIIO
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3alepedeHHs MpaBa HAapOAHOI BIIACHOCTI HA MPUPOAHI 00 €KTH, AKY Y HAYKOBHX
JOKepenax MOMEKyIu Ha3WBaloTh pamukanbHO-muBLIicTHUHOIO (Ilepuexdiit, 2015).
YV Mexax i€l KOHIEMIii TOIIFHO BUAUIMTH JIBa OCHOBHI HANPSMH: 33 TIEPIIOTO
i mpencraBHUKaMH, cepen skux MoxkHa HazBaTH [1.D. Kymumawmaa (Illemmryderko
Ta iH., 2008; Kymuauyg, 2011), O.B. Minkesnuaa (Mimkesud, 2010), C.B. Pa3zmeraena
(AnicimoBa Ta iH., 2013) Ta iH., MOBHICTIO 3aNIepEeUy€THCA HapoIHA (hOpMa BIACHOCTI;
3a Ipyroro HapojaHa (hopMa BIACHOCTI MPSIMO HE 3allepPeUyeThCsl, aje I caMoCTiiiHe
3HAYCHHS HIBEIIOETHCSA, OCKUTHPKH BOHA PO3IILIAAETHCA i1 MPEICTaBHUKAMH, CEPel
aKux Hacammepenq A.M. MipomHHUYEHKO, SIK 3arajbHe MOHATTS, SIKE CKIIAJa€ThCs
3 JIepKaBHOI Ta KOMyHaIbHOI popM BracHOCTI (MipomrHuuenko, 2011).

Haiibinem Bpaxkae y 1iii KOHIEMIi Te, 1Mo ii MPeICTaBHUKU HAroJOIIYIOThH
Ha TOMY, Io: 1) Hapox € MOJITUYHOI0, a HE MPABOBOIO KATEropi€ro; 2) HaApoj HE
€ OesnocepenHimM cy6’extom mpasa (Minkesud, 2010); 3) Hapon He Moxke OyTH
BJIACHMKOM 4H Cy0’€KTOM IpaBa BIACHOCTI, OCKIJIbKH BiH HE BU3HAETHCS JOKTPHHOIO
IUBUIPHOTO TpaBa CyO0’€KTOM LMBUIBHUX NPaBOBIAHOCHH; 4) TIONOXKEHHS
ct. 13 Koncturytii Ykpainu He BapTo po3yMiTH OyKBaJIbHO: BOHH HE 3aKPIILIIOIOTh
HAJIS)KHICTh PUPOJHHUX 00’ €KTIB HA MpPaBi BIACHOCTI OHOMY cy0’€KTY, HATOMICTb
BOHU TIPOTOJIONIYIOTh 1X HambaHHsAM (OaraTcTBOM) YKpaiHCBKOTO HApOMY
1 Iep>kaBHUI HaMip BCTAHOBUTH B IHTEpEcax HapoIy BUMOTH Ta OOMEXEHHS I110J0
HaOyTTs Ta peaizallii mpasa BIACHOCTI HA PUPOHI 00’ €KTH THIIUMH Cy0’ €KTaMH
npasa (Lllemmryuenko Ta iu., 2008; Kynmuandg, 2011; Anicimosa ta iH., 2013).

OpHak, crIiMparoyich Ha YNHHE 3aKOHOJABCTBO YKpAiHHU Ta OCTAaHHI JOCATHEHHS
FOPUCIIPYIICHITI, MOXXEMO CTBEPIHO HAroJOCHTH Ha TOMY, IO 3a3HAYCHHUU IIiAXiI
HE KUTTE3NaTHUH, OCKIIbKU BiH cynepeunts Koncrutymii Yipainn, LluBimsHOMY
kogekcy (mam — LK) Ykpainm (LuBimeHU# komexc Ykpainum, 2003), mpaBuiam
BHU3HAYEHHSI HOPMATUBHOTO aKTa, SKOMY BiJJA€ThCA IepeBara y pa3i BUHUKHEHHS
komi3iit (JIuct MIOY Bin 30 ciunsg 2009 p. Ne H-35267-18; Jluct MIOY Bin 26 rpyaus
2008 p. Ne 758-0-2-08-19), a Takox JoriIi.

[lo-miepme, Take moBiIbHE TymadeHHs KoHcTuTymii YkpaiHu Ta BUPOOJIEHHS
MPUITYIIEHb 3 TMPUBOAY TOTO, IIO ii MOJIOXKEHHA BAapTO PO3YyMITH HE OyKBaJIbHO,
€ HenpuiycTUMUM. KOHCTHTYIISI — 11e 3aKOH 3 HOpMaMu TpsAMoi Aii, a He 30ipHHUK
3 BHCJIOBIIOBAaHHSIMH JUIsl MIpKyBaHb, & TOMY BOHA Ma€ YWUTATHCh OJHO3HAYHO
1 iTKO. /{0 TOTO X 3ayBaKMMO, TII0 ¥ BIAMOBIAHO O BUMOT 3aKOHOTBOPYOI TEXHIKH,
SAKi OOTPYHTOBYIOThCS y HAyKOBIM JIiTEpaTypi, 3aKOH Mae OyTH 3pO3yMilIHuM,
TOYHHM, IPOCTUM 1 MPUAATHUM J0 3acTocyBaHHs Ta yntaHHA (Tkaayk, 2011), moBa
BUKJIQJICHHS HOPMAaTHBHOTO MaTepially Y HbOMY Ma€ OyTH YiTKOIO Ta OJHO3HAYHOIO
(Kpmxaniscwrkuii (pen.), 2014). Lle, BoueBuap, BKa3dye Ha HEMOXKIIUBICTh Oy ICHHS
HEOJHO3HAYHOCTI Ta MPHUXOBAHOTO 3MICTY MoyiokeHb KoHcTuTyIiil. 3Baskaroun Ha
BKa3aHe, MPUITYIIEHHS HAayKOBIIB 3 NMPHUBOAY TOTO, IO mosokeHHs KoHcTtuTymii
MalOTh HE IPaBOBE, a MOJITHYHE 3HAYCHHA, Ta MOBHHHI PO3YMITHCH HE MPSMHUM
YUHOM, a SIK TICBHUI Hamip AeprkaBH, O€3MiICTaBHI Ta € HIYMM 1HIINM, SIK IT1IMIHOIO
X 3MICTy TOMHCTIaMH.
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Ha namy aymky, monepenutu (OpMyBaHHSI TaKUX TMOIVISIIB YaCTKOBO MOXYTh
odimiitai po3’sicaenns ct. 13 Koncrurynii Ykpaiau 3 60xy Koncturymniitnoro Cymy
VYxpainu (mani — KCV), sikuii ynoBHOBakeHH Ha odiriiine TirymadeHHs: OCHOBHOTO
3axony (Konctutyuis Ykpainu, 1996) (4. 1 c1. 147 Konctutynii Ykpainu). Y nsomy
pakypci 3ayBa)kKMMO, 1[0 HUHI B [HTE€pHETI BIKPHUTO OCTYI IO MPOEKTY PIIIEHHS
Bemukoi manaru KCVY y cnpasi 3a odimiiHuM momanusM 46 HapOIHUX JCIyTaTiB
Ykpaiau om0 odimiifHOTO TIyMadeHHsS IOJIOKEHb IMEPIIOr0 PEUCHHS YaCTHHU
nepmoi crarti 13, wactuam mepmoi crarti 14 Kowcturynii Vipaiam (IIpoext
pimenas KCY, 2020). ¥ apomy KCVY Haronomnrye Ha Tomy, o YKpaiHCEKHI HApO
€ BIIACHUKOM MPHUPOAHHUX 00’€KTIB Ta € Cy0 €KTOM MpaBa BIACHOCTI Ha MPHUPOAHI
o0’extn (Ha 3emuro, ii Hajpa, armocdepre moBiTps Ta iH.) ([IpoekT pimeHHS
KCY, 2020). Ha mamry aym™mKy, Iie JOAATKOBO JOBOIUTH, IO cT. 13 KomctuTytii
chopmynpoBana OyKBajabHO, 0€3 TAEMHOTO, MPUXOBAHOTO 3MicTy 1 i HE0OXimHO
PO3YMITH caMe TaxK, sIK i cOpMyIBOBaHO.

[Mo-apyre, MO CTOCYETHCS TPUITYIIECHHS, BiIIOBIAHO IO SIKOTO Hapoj Ha4eOTo
HE € TPaBOBOIO KAaTETOpi€l0, TO 3BEPHIMO yBary Ha TOJIOBHI PHCH IPaBOBUX
KaTeropii, sKi OOTPYHTOBYIOTHCS Y HAYKOBiil JliTepaTypi Ta BIAMOBIZHO IO SKHUX
i HAMHA MOXX€MO Y3araJlbHEHO pPO3yMITH MOHATTS, fAKi 3aKpiljieHi y mpasi,
T0OTO HaOynmW NPaBOBOTO BW3HAHHS, Ta BUKOPHCTOBYIOTHCS Y MIPaBOTBOpPUIiil
TiSUTBHOCTI, 3aKOHOJABCTBI, IOPUCTIPYAEHI, IOpUINYHIA mpakTuili (ABep’sHOBa,
2018; Txauenko, 2009) Tomo (pemra o3HaK, SK-TO (YHKIIOHAIbHE MPHU3HAYECHHS,
OararoacrekTHIiCTh Ta iH. (ABep’stHOBa, 2018), €, Ha HAII MOTIAN, TUCKYCIHHUMHI
Ta HECYTTEBUMHU ). 3BiicK 0aunMo, 0 YKpaTHCHKUIT HApO OAHO3HAYHO € MTPABOBOIO
KaTeropi€ro, apke 1€ MOHATTS HaOyl0 HOPMAaTWBHOTO 3aKPIIUIEHHS HIOHAHMEHIe
y Koncrurymii Ykpainum (mpeamOymna, cr.ct. 5, 13, 17), K VYkpainu (ct.cT. 318,
324), 3akoni Ykpainu «IIpo 0XOpoHY HaBKOJHITHLEOTO MPUPOTHOTO CEPEIOBHIIA»
(ct. 4) TOIIO 1 BUKOPUCTOBYETHCS y TIPABOBUX JTOCIHIKEHHSAX, IOPUINIHUX HAYKOBHUX
1 HABYAIbHUX JDKEpeliax.

ITo-Tpete, YkpaiHCHKHI HAPOI € CY0’ EKTOM ITpaBa, 10 BUTUIMBAE 30KpeMa 3 TAKUX
oOcTaBuH: 1) y HOpMaTHBHO-TIPABOBHX aKTax YKpaiHU 3aKPIiIUIEHO IPABOBHUH CTATyC
YKpaiHChKOTO Hapoay (SKIO y3araJbHUTH Ta CUCTEMATH3yBaTH OKPEMO 3aKpirlieHi
MIpaBOBI HOPMH); 2) TIPABOBHIA CTaTyC YKPaiHCHKOTO HAPOIy Iepeadadac HaIeKHICTh
HOMY HU3KH MpaB Ta 000B’SI3KiB, cepel AKUX — BUKJITIOUYHE TIPABO 31HCHEHHS BIIA]IH;
BHKJIIOYHE TIPAaBO BU3HAYATH Ta 3MIHIOBATH KOHCTUTYLIWHUI Jajx B YKpaiHi; mpaBo
BJIACHOCTI Ha MMPUPOAHI pecypcr; 000B 130K (3 aHamizy cT. 17 Kounctutymii Ykpainu
BUILIMBAE, MI0 1€ camMe OOOB’S30K) i3 3aXHCTy CYBEpEHITETy Ta TepUTOpialbHOI
uimicaocti (Koncturymis Yipainu, 1996) (ct.ct. 5, 13, 17, 69 Koncturynii Ykpainn);
3) VYkpaiHcbkuil Hapom 3IIACHIOE BIACHI IIpaBa CaMOCTIMHO 3a JOIIOMOTOIO
pedepenaymiB, BuOOpiB Ta iHmHWX (popm Oe3mocepenHboi AeMOKparii Ta uepes
MIOCEPEHNKIB, SIKUMH € OpraHd ITyOJidHOl Biafu; OOOB’S30K, mependaueHuit
ct. 17 Koucturynii Ykpainu, YKpalHCBKHII Haponx peajizye depe3 AisTbHICTD
30poitHuX cuil YKpaiHu, IHIIHIX BIHCEKOBUX ()OPMYBaHb Ta IPABOOXOPOHHUX OPTaHiB
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(Kouctutymist Yipaiau, 1996). OTxe, BUXOASYH 3 BUKIAACHOTO, TBEPKCHHS TIPO
HEMpPaBOBUI XxapakTep KaTeropii « YKpaiHCHKHUI Hapom» €, Ha HAaIly JYMKY, XHOHUM.
[To-getBepTe, BinmoBiaHO 10 cT. 318 LIK Ykpainu YkpaiHchkuii Hapoj € Cy0’ €KTOM
MpaBa BJIIACHOCTI HA PiBHI 3 iHIMMUMH YIaCHUKAMHU ITUBLILHUX BiHOCHH (L{uBinmsHAH
konekc Ykpainu, 2003). Tomy npurymeHss, mo YKpaiHChKANW HApo HE MOXKE OyTH
Cy0’€KTOM IpaBa BIACHOCTI 3 TPUYMNH HEBU3HAHHS IUBLIHHO-TIPABOBOIO TOKTPHUHOIO
Horo cy0’€KTOM IIMBITBHUX MPaBOBIIHOCHH M030aBiIeHE MPABOBOTO MiAIPYHTS.

[Mo-m’siTe, 3ayBakuMo, IO YKpaiHCHKUH Hapoa € crenudiuHuM cy0’eKToMm,
SIKUH yOoCOONIOE CO000 YBECh 3arajl TPOMaasH YKpaiHW BCiX HaIllOHATHHOCTEH
(Koncturyunis Ykpainu, 1996) (mpeamOymna no Konctutynii Ykpainn), a Tomy s
HIOJICHHOT Ta Oe3MepepBHOI peaizallii BIACHUX MPaBOMOYHOCTEH Hapoj morpedye
MocepeaHnKa, SKuM 3rigHo 3 4. 1 c1. 13 Koncruryuii Ykpainu € opranu jep:kaBHOL
BJIa/IM Ta OpraHu MicieBoro camoBpsiayBanHs (Konctutyuis Ykpainu, 1996). Ognax
3a3HavYeHEe HE JIUIIAE YKPaiHCHKUI Hapo[ CTaTycy BIACHHKA, K 1 HE HIBEIIOE HOTo
MpaBa, OCKLIBKM HAEThCS JHIIE Mpo crocid peamizamii mpaB (KA A7 HapOIy
BHACIIIJIOK HoT0 crienndiku € OCHOBHUM CEpel MOKITUBHX ), a HE ITPO 3aMiHy iX HOCIS.

[lo-mocre, mpumymieHHS 3 MPUBOAY HEIOUIIHHOCTI ICHYBaHHS HapOIHOL
BJIACHOCTI, sIK€ MOK€ BUCYBATHCh y HayKoBiH miteparypi (Ilepuekiiit, 2015), € moBosi
JMUCKYCIHHUM, OCKUIBKH 3 aHAITI3y MaTepiaixiB pododoi rpymu 3 peanizaimii [lporpamu
I 3 oxoponu MoBKULII s LlentpansHoi Ta CxigHOi €Bponm BUILUIMBAE, MO0 HA
MIPAKTHII JIMIIE TOETHAHHS BCiX (DOPM BIACHOCTI (BKJIFOUAIOUN HAPOMHY ), 3aJICKHO
BiJI TUITy IPUPOAHUX 00’ €KTIB Ta 00CTaBHH (30KpeMa, IijieH 1 HoTpeO), € 3ar0PYKOI0
e(eKTHBHOTO YIpPaBIiHHA NPUPOAHUMH pecypcaMu («OCHOBBI CHCTEMBI IPaB
COOCTBEHHOCTH Ha MPHUPOIHBIE pecypch», 2011).

Hamnamy nymky, 3anpoBapkeHHS HApOTHOT (YOPMU BIIACHOCTI Ha OKpeMi pi3HOBHIIU
MPUPOTHUX OO €KTIB TOIEepemKae 3aiBy (Gopmarizamito Ta OIOpOKpaTH3aIliio
OTPUMAaHHA IOCTYIy 0 HHUX. AJJKe KOJH € BIACHUK PECypcCiB, TO BiH Mae IpaBo
BCTaHOBHUTH NOPSIJIOK IOCTYITY /IO HUX IHIINX 0Ci0, 00MEXHTH H0T0 00 3a00pOHUTH,
a TOMY BBaKa€MO HEAOIIIBHUM BU3HAHHSA OKPEMHX PI3HOBH/IIB TPUPOJHIUX 00’ EKTIB
JIEp’KaBHOIO, KOMYHAJIBHOIO UM IPUBATHOIO BIacHicTiO. [l0 TOTo K MeBHI MPUPOIHi
00’ €KTH, SIK-TO TIOBITPSI, Yepe3 CBOIO MPUPOAHY CHeU(iKy HE MOXKYTh Oy TH BUITyUEHI,
oOMe)XeHl, 3yNHWHEeHi, MEePeKpPHUTi TOI[0, TOOTO BOHHM y BUIBHOMY 1 BIAKpUTOMY
JIOCTYTI 1 KOXKEH y OyIb-IKHUii MOMEHT MOXE Ta i KOPUCTYETHCS HUMH. 3 IHIIIOTO
00Ky, 11010 HAWOLIBII [IIHHKUX ISl CYCIIJILCTBA MIPUPOJHUX 00’ €KTIB X HAJICIKHICTh
HapoIy 03HAYa€ TAaKOK HEMOKIIMBICT MMPUBIIACHEHHS iX OY/Ib-SIKOIO 1HIIIOIO 0CO000
Ta BUKOPHCTAHHSA HEIO iX Ha BJIACHHHA PO3CYA Ta BUKIIOYHO 33Ul OCOOMCTHX
moTpe0, a OTXKe, IIe 3aXUIIA€ TaKi PECYpCH Bill HAAMIPHOTO BUCHAKCHHS, ICYBAaHHS
TOIIO (HAIPUKIIAJ, 1€ CTOCY€ETHCS TaKuX 00’ €KTIB, SIK HaJpa, BOAHI 00’ €KTH Ta iH.).
Tomy icHyBaHHS HapoAHOT (OPMHU BIACHOCTI, Ha HAIly TYMKY, € BHIIPaBIaHUM.

OTxe, IK IPOMKHHH T ICYMOK 3ayBaKHUMO, 1110 KOHIICTIITis 3aITepeueHHS HApOTHOT
BJIACHOCTI XapaKTepHU3YEThCS YHCICHHUMU HEIOJIKaMH Ta HE Ma€ JOCTaTHHOTO
MPaBOBOTO MiAIPYHTS. BBakaemo, mio i iCHyBaHHSA 3yMOBJIIEHE SIK MpoOIeMaMu
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HOPMAaTHBHO-TIPABOBOTO PETYIIOBAHHSI, TaK 1 HE JOCUTh CEPHO3HUM BiIHOMICHHIM
Ta COPUKAHATTIM HApOy K JDKepena BIaau Ta cy0’exra npasa. OHaK MporoomeHa
y KpaiHi JeMOKpaTis mependadae peanbHICTh BIaJAW HAPOMY, SK 1 PEaIbHICTh HOTO
mpaB. Kpim Toro, mpoBeneHuid y poOOTi aHai3 MATBEPIKYE, IO HAPOI € MIHCHUM
Cy0’€KTOM ITpaBa BIACHOCTI HAa MPUPOAHI 00’ €KTH. AJie 1T OCTAaTOYHUX BUCHOBKIB
HEOOXITHO IpoaHai3yBaTd YHWHHE 3aKOHOAABCTBO 1 BCTAHOBHTHU MOXKIIUBICTh
CHIBICHYBaHHSI HAPOIHOI, JEPKABHOI, KOMYHAJIbHOI Ta MPUBAaTHOI (POPM BIACHOCTI
Ha MPUPOAHI 00’ €KTH, BHACIIOK YOTO MU 3MOXKEMO 3’SCYBaTH, 5Kl K caMme 3 HHUX
€ 00’eKkTaMu MpaBa BIACHOCTI YKpaiHCHKOTO Hapoxy, a sKi Hi.

Ilepm HDK mepedTH JO BKa3aHOIO, KOPOTKO O3HAHOMHMOCH 1 3 I1HITUMHU
HassBHUMH II1JX0JJaMH JIO TpaBa BIACHOCTI YKpaiHCBKOTO Hapomy. Tak, momambiie
BHBYCHHA HAyKOBOI JIITEPAaTypH [O3BOJSE BHOKPEMHUTH TMPSIMO TPOTHIIEKHY
PO3IIIAHYTIH KOHIIETIIIiI0 BU3HAHHS IIpaBa HapOIHOI BIIACHOCTI HAa MPUPOIH] 00’ €KTH,
npeactaBHuKU skoi, cepen skux — JLFO. benmpo ta A.B. BoBk (bemso i BoBk,
2019), O.A. Bisuapenxko (BiBgapenko, 2005), 1.O. Kocramkia (Koctsmkin, 2017),
I.B. Ozimok (O3imok, 2020), I.M. Ilepuexmiii (Ilepuekmniit, 2015), M.B. Illymnsra
(lymera, 2019) Ta iH., BU3HAIOTh YKPaiHCBKHH HApOJA CaMOCTIMHHM Cy0’€KTOM
IIpaBa BJIACHOCTI Ha MPHUPOIHI 00’€KTH, IO 3 OMISAAY Ha MPOBEACHE Y MiAPO3ALIi
JOCHIJKEHHSI BHJIAETHCSI HaM HaWOimbIn oOIpyHTOBaHMM. BojHOUYac y HaykoBHX
JoKepesax MOXKHA 3yCTPITH TEBHY Bapiarlito 3a3HaueHOi KOHIIEMIIi, BIAIOBIAHO 10
AKO1 BU3HAETHCS Oaratocy0’€KTHICTh MpaBa BIACHOCTI Ha ONHI i Ti cami MPUPOIHi
00’€KTH, IO TOSICHIOETHCA 11 MpencTaBHUKaMH, 10 sSkux Haiexars [.I. Kapakam
(Kapakam, 2018), B.B. Hocik (Hocik, 2007), P.®. Cmonsapuyk (Cmomnsipayk, 2017),
€.B. Uynera (Illymera, 2012) ta iH., IEPBUHHICTIO Ta BUIINM XapaKTEPOM IpaBa
BJIacHOCTI Hapoxay (Ta/abo 00’€KTiB MpaBa BIACHOCTI HAPOAY) 1 BTOPUHHICTIO abo
MOXIAHUM XapaKTepOM IMpaB BIACHOCTI PEIITH CyO €KTiB. Y LbOMY KOHTEKCTI
I.I. Kapakam HaBiTh HaroJouIye Ha TOMY, III0 BUKJIIOYHA HAPOAHA BIACHICTH HOCUTh
COLIIaJIbHO-eKOHOMIYHHH Ta IMOMITUKO-IIPABOBUI XapaKTep, BOHA HaJ IPABOM, BUIIE
IpaBa 1 BCE MPABOBE PETYIIOBAHHS BiTHOCWH BIIACHOCTI Ha MPHUPOMIHI OararcTpa
Ma€ CIHPATHUCh Ha i «BEPXOBEHCTBO» Ta «BHUKIIOYHICTH», IO OJHAK HE YCYBaE
BiJl IPUPOAHOPECYPCOBOi BIacHOCTI iHMMX cy0’ekTiB mpaBa (Kapakam, 2018).
3 pO3IIAHYTHX BUINE MIiACTaB 3 TaKOIO Bapiallicro KOHIIEMINi BH3HAHHS IIpaBa
BJIACHOCTI HAPOIy YKpaiHU MU HE MOYKEMO MTOTOIUTHUCE. []0 TOTO 5K ITOIaIBIIHI aHATI3
HOPMAaTHBHO-TIPABOBHUX aKTIB JIO3BOJISE BIAMEXyBaTH OO €KTH TpaBa BUKIIOYHOT
BJIACHOCTI YKpPaiHCHKOTO HapOIy BiJl 00’ €KTIB, SIKi MOXKYTb NepeOyBaTy y BIACHOCTI
IHIMIMX Cy0 €KTiB. A OTXe, MoTpeOr TOBOPUTH PO «HAI3EMHUN» XapaKTep mpaBa
BJIACHOCTI HApoOAy HEMAae€, OCKUIPKA MU IIIJIKOM MOXXEMO BCTAHOBUTH MEXY MiX
IIPaBOM BJIACHOCTI YKPaTHCHKOTO HApOAy Ta MPaBaMy TPOMAJSH Ta iHIINX OCi0.

3. CniBicHyBaHHS1 HApOAHOI Ta IHIIUX GopM BIACHOCTI
B okpecieHmx muISX 3ayBaKMMO, IO TMPABO BIIACHOCTI HA IIEpEpaxoBaHi
y cT. 13 Konctutyuii Ykpainu npupogHi 00’€KTH pErIaMEHTOBAaHE IO-PI3HOMY.
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Tax, po3mIsHyTa BUIE CUTYAIlis 3 HIBEIIOBAHHSM IIpaBa BIACHOCTI YKPATHCHKOTO
HapoAy XapakKTepHa JHIIe JUIsl 3eMelb Ta JICIB, TOAI SIK HOPMAaTHBHO-TIPABOBE
pETyIIOBaHHS BiTHOCHH BIIACHOCTI HAa HaJpa Ta BOAHI 00’ €KTH MOBHICTIO Y3TOKEHE
3ict. 13 Konctutymii Ykpaian, ockibkn y cT. 4 Komekcy Ykpainu mpo Haapa (Kogexe
VYkpainu npo Hazapa, 1994) i ct. 6 BogHoro xogekcy (nani — BK) Vipaian (Bonxuit
KoflekCc YKpainu, 1995) 3akpimieHi BUKIIOYHE IMPaBO BIACHOCTI YKPAaiHCHKOTO
HapoJy Ha HajJpa Ta BOIW 1 MPaBOBAa MOXKIWBICTh PEIITH Cy0O €KTIB OTPHMATH
i TPUPOIHI O0’€KTH JHUIIEe y KOPHUCTyBaHHA. 3akoH Ykpainu «lIpo oxopony
armMocdepHoro noitps» (3Y «Ilpo oxopony armocdepHoro mositpsi», 1992) He
MICTHUTB ITOJIOKEHb, SIKUMH PETYIIIOBAIOCH O OKpeClieHe TUTaHHSA, 8 OT)KE, CTOCOBHO
IpaBa BJIIACHOCTI Ha aTMOC(epHE TOBITPSI Ma€ 3aCTOCOBYBaTUCh CT. 13 Koncturyrrii
VYkpainu, BIAMOBIAHO 10 KO TaAKUI MPUPOIHUI 00’ €KT € BIACHICTIO YKPATHCHKOTO
Hapoay. CTaH HOPMAaTHBHO-TIPABOBOI pENIAMEHTAIlil MpaBa BIACHOCTI Ha PEIITY
MIPUPOTHUX 00’ €KTIB € MEHIIT OTHO3HAYHHM, a caMe: y CT. 4 3akoHy Ykpainu «lIpo
npuponHo-3anoBiHui Goun Vipainm»y (3Y «IIpo npupomnHo-3anoBigHui (HOHA
VYkpaian», 1992) po3mexoBaHo TepuTOpii Ta 00 €KTH NPUPOAHO-3AMOBITHOTO
(boHy, SKi Halexarh Ha MPaBi BIACHOCTI BUKIIIOYHO YKpAiHCHKOMY Hapomay Ta siKi
MOXYTh HaJIEXKATH K HAPOY, TaK 1 iHIIUM cy0’ekTaMm; y CT.CT. 5—7 3akoHy YKpaiHu
«IIpo tBapunHuit cBit» (3Y «Ilpo TBapuHHMII cBiT», 2002) 3aKpirieHo, IKi 006’ €KTH
TBapUHHOTO CBITy HaleXaTb YKpailHCbKOMY Hapomy, a SIKi MOXYTh IepeOyBaTu
y IeprkaBHIN, KOMyHaJIbHIH Ta IPUBATHIA BIACHOCTI.

3Bigcu 6aynMo, 110, MO-TIEpIIEe, Y HAa3BaHWX HOPMATMBHUX aKTaxX BUPIMIEHO
npoOiieMy CIiBBIIHOIICHHS IIPaBa HAPOJIHOT, IEPIKABHOT, KOMyHaJIBHOI Ta PUBATHOT
(hopM BJIACHOCTI Ha IPUPOIHI 00’ €KTH Ta JOTPUMAHO IIPABO BJIACHOCTI YKPaTHCHKOTO
Hapony, 3akpimieHe y cT. 13 Koncrutynii Ykpainu. [lo-gpyre, 3 iX aHamizy MmoxHa
3pOOMTH BHCHOBOK, IO 3aJIe)KHO BiJ THUIy Ta I[IHHOCTI NPUPONHUX OO0’ €KTIB
Y HOPMaTHUBHO-IIPABOBUX aKTaX 3aKpiruieHo a0 BUKITIOUHE MTPAaBO BIACHOCTI HAPOAY
Ykpainu Ha HUX (BoJa, MOBITPS, Ha/Ipa), 200 po3/isieHa MOXKIIMBICTh MaTH iX (00’ €KTH
TBApUHHOTO CBITY, 3MJIi MPHUPOTHO-3aMOBIAHOTO (JOHIY) Yy BIACHOCTI MK YOTHpMA
cy0’eKTaMu: HapOAOM, JIEP’KaBOI0, TEPUTOPIATFHUMHI TPOMAJaMH Ta MPUBATHUMHU
ocobaMu. 3 [BOrO BHUIUIMBAE, IO MOXKIHMBICTE PO3MEKYBATH OO0 €KTH IpaBa
BUKJTIOYHOT BJIACHOCTI HApoxy Ta 00’€KTH, SIKIi MOXYTh IepedyBaTh y BIACHOCTI
IHMUX CyO0’€KTIB, € PEalbHOI0 Ta BXKE 3aCTOCOBYETHCS Y HH3I[I HOPMATHBHO-
MPABOBUX aKTiB. A TOMY 11 3aJTUIIA€THCS JIUIIIE 3aCTOCYBATH IO PEIITH HOPMAaTHBHHUX
JIOKYMEHTIB, y SKHX IIE JIOIyCKAIOThCS KO3l Ta MporajinHu, o0 BUNIPABUTH iX
Hey3roKeHIcTh 13 KoHcTuTymieo YKkpaiHu Ta iHITUMH 3aKOHAMH.

3a3HaueHe BUNPABICHHA Ma€ pO3MOYMHATHCH 3 KOPEryBaHHS IOJIOXKCHb
cr.ct. 13 1 14 Koucturymii Ykpainu, siki cymepedarb OAHAa OOHIN. SIK MU Bxke
3a3HavajIu BUIIE, TOJI0KEHHS 3aKOHY HE ITOBUHHI JIOITYCKATH JIOMHUCIIIB Ta JJOBUIHBHOTO
TIyMadeHHdA, a ToMy Ha3BaHi ctarTi OCHOBHOTO 3aKOHY MaroTh OyTH Y3TOMKEHi
MIiX c00010, 63 OyIIb-SIKOTO HATSAKY Ha CYMEePEWINBICTh. Y TaKOMY pasi 3 OISy Ha
MOJIOKEHHS PEIITH HOPMAaTHUBHO-IIPABOBUX aKTiB, 3HAYEHHS 3€MeIb IS peaizamii
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peITH KOHCTHTYIIMHHUX NpaB rpoMajasH (BKJIIOYAIOUM TpaBa HA KHUTIO, BUIBHUH
BHOIp MicIS MPOXUBAHHA, JOCTATHIHN )KUTTEBUH PiBEHB, 3aKPITUIEHI y CT.CT. 33, 47,
48 Koncturytii Ykpainu) Ta BKa3zaHe BHUIIE, BBAXKAEMO 3a JIOIIIBLHE PO3MEKYBATH
00’ €KTH MpaBa BIIACHOCTI Ha 3eMJITIO BCiX Ha3BaHUX CY0 €KTIB 32 KATETOPISIMU 3€MEITb.
PeamizyBaTu 1m0 MPOMO3UINII0 MOXHA IMIISXOM JOmMOBHEHHsS CT. 14 KonctuTytii
YKpaiHu MoNoKeHHSIM (sike HeoOXimHO po3micTuth MK 4. 1 1 4. 2 1iei crarTi),
y sKoMy Oyae BCTaHOBJEHO, IO BHUKJIIOYHA BIACHICTh YKPaiHCHKOTO Hapomy
MIOIMPIOETECS HA BU3HAYCHI Y 3aKOHAX Kareropii 3eMenb, SKi CTaHOBISATH
HaWOIpIIe 3HAYEHHS (a00 HAWBHIIY IIIHHICTE). JlOpeIHNM CTaHe TaKOXK JOTTOBHEHHS
4. 1 ct. 13 KoncruTymii YkpaiHu HampWKiHI MEpIIOr0 PeYeHHS YTOYHEHHAM «Yy
MeXax, BH3Ha4eHHX KOHCTHTyIi€l0 Ta 3akoHaMH YKpaiHw». Y Takuil cmociO,
Ha Hally JIyMKy, Oyle TOBHICTIO BHUPINIEHO NMPOOJieMy CHiBICHYBaHHS HapOAHOI
Ta iHIUX (OpM BIACHOCTI Ha 3eMJI1 Ta 1HII MPUPOIHI 00’ €KTH, BUIIPABIIEHO KOMi3ii,
BurpaBrano ¢opmymoBanas cT. 13 Konctutymii Ykpainu, 3aBOsSkd 4oMy HOro
OyKBaJIbHE Ta OJJHO3HAYHE TTyMauyeHHS CTaHE MOXKJIIMBHM, Ta JOTPHUMAHO TOJIOBHHI
MIPUHITUT IEMOKPATii, BIAMIOBITHO IO SKOTO €IMHUM JDKEPETIOM BJIaJH € Hapon (Ie
Mae, Ha Hally AyMKY, IPOSBIISTHCH HE JIMIIE Y HOTO IeKJIapyBaHHI, a H y peanbHUX
HOPMAaTHBHO 3aKpilUICHUX MpaBax Hapoiy). AJie Takuil Mmijxiy morpeOyBarume
JOAATKOBOTO OOTPYHTYBaHHS KPHUTEpIiB, 32 SAKMMH Ma€ 3IIACHIOBATHCH PO3IOILT
MOXKITUBOCTEH MaTH Y BIIACHOCTI 3€MJTIO MiX YOTHpMa Cy0’ €KTaMu paBa BIaCHOCTI.

VY poMy pakypci 3a3HaYMMO, 110, HA HAIly TyMKY, KOJIM HAEThCSA PO HaZOaHHS
Hapoay, TO BOHO TOBWHHE MaTW 3HAYEHHSA Ofpa3y IJis BChOTO HAapoAy Ta OyTu
BHUIIMM 32 CBOTM NMPHU3HAYCHHIM, aHI)K OTPUMAaHHS MPUOYTKY, BUPIIIEHHS MPOOIeM
MIPUBATHOTO XapakTepy Tommo. Hampukian, TakuMu MOXYTh OyTH 3eMJIl IMia
00’€eKTaM¥ IPUPOTHO-32MOBITHOTO QOH/TY, ICTOPUKO-KYIBTYPHOTO Ta 03I0POBYOTO
MIpU3HAYEeHHS, SIKI HUHI HaJeXaTh J0 JepXKaBHOI BIACHOCTI, OCKUTBKA BOHU MalOTh
OCOONTMBY EKOJIOTIYHY, O3/I0pOBUY, HAYKOBY, €CTETHYHY Ta ICTOPHKO-KYIBTYpHY
miHHICTH (1. «T» 4. 4 cT. 84 3K VYkpainm), mo BiIoBigae, Ha HAII OIS, BUCOKIN
pomi HangbaHHS ¥ OaraTrcTBa Hapomy. TakoX 0 HHMX MOXHA BIAHECTH 3€MII,
3aiHATI BOMHUMH 00’ €KTaMH, OCKIJIBKH, ITO-TIEPIIE, BOIU € BUKIIOYHOIO BIACHICTIO
Hapoxy BimmoBigHO 1o cT. 6 BK Ykpainm, mo-apyre, MOCTIHHUN MOCTYII 10 BOAH
€ HEBIJ €MHOI0O YMOBOIO BW)XMBAaHHS Oy[Ib-sIKMX J>KMBHX OpraHi3MiB, a OTXKe,
1 3HAUEHHS BOIHUX PECYPCIB € BHIIUM 3a IHIII, JOCTYM A0 HUX HE TIOBUHEH OyTH
3aKpUTUH 41 OOMEXEHHMH 4depe3 HAJICKHICTh Ha MpaBl BIACHOCTI iHIIMM ocolam.
Taxk, y TOpeBOIIOIIiiTHI Yacu HaBITh Malla MicCIle 3a00poHa HEIOMYIIEHHS CyCiTiB 10
BOJIM 3 KOJIOZS34, SIKIIO Y HUX HEMa€ 1HIIOTo croco0y 3aI0BOIBHUTH TaKy MOTpedy
(ITaxman, 1877), 110 CBITYHTH PO T€, 110 BOIHI PECYPCH BHUIIII 32 CBOIM 3HAUEHHSIM,
aHDK peastizaiis MmpaBa MPUBATHOI BIIACHOCTI.

CBo€r0 4eproro y nepkaBHii 1 KOMyHaJIbHIN BIaCHOCTI, Ha Hally TyMKY, MaiOTh
nepeOyBaTH 3eMIli, sIKi 3a0e3MeuyroTh (YHKIIIOHYBaHHS JIEPKaBH 1 KOMyHaJIbHUX
rpoMaJi, BUKOHAHHS JIep)KaBHUX Ta KOMyHaJIbHUX QyHKIiH. Hanpukian, takumu
€ pemra 3eMenb BOAHOTO (OHIY, 3€MIli TPOMHUCIIOBOCTI, TPAHCHOPTY, 3B’SI3KY,
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eHepreTukd, OOOpOHM Ta IHIIOrO mNpu3HadeHHs. PemrTa X Kareropil 3emens,
3akpimienux y 4. 1 ct. 19 3K Ykpainn, MOXyTh, IK Ha Hac, nepedyBaru y Oyab-sKiit
3 TPHOX TPAIUIIHHKX (HOPM BIACHOCTI: JACpKaBHIM, KOMyHaJIbHIN a00 MpUBATHIN.
3a3HadueHe Ma€ 3HAWTH CBOE BifoOpaxkeHHs y monokeHHsIX 3K Ykpainu, a Tomy
JI0 HBOTO CJIIJT BHECTH 3MiHH, BIAMOBITHO MO SKUX, MO-TIEpIIe, Oy/ie BIPOBAIKEHO
HapoJHy BJIACHICTP Ha OKpEMi Kareropii 3emenb, MO-Ipyre, Oyae 3MiHCHEHO
MIEPEePO3IOLT KaTeropiii 3eMeb, Ki MOKYTh NepeOyBaTy y HapOAHi, JIep:KaBHIH,
KOMYHaJIbHIH Ta IPUBaTHINA BIacHOCTI. Takuii KpOK JO3BOIUTH 3pOOHUTH OIOKEHHS
3K Vkpaiaum Takumu, M0 TOBHICTIO BiAmoBimaroTh Koncturyrii Ykpainu (6e3
HEOOX1THOCTI BUIPABIECHHS KOJI31i «HA CJIOBax» 3a PaXyHOK HAyKOBHX TUCKYCIH).
AHaJOTIYHUM YHUHOM CJIi/I BU3HAYUTH 1 KaTeropii JIiCiB, sIKI CTAHOBISATH BUKIIIOYHY
BJIACHICTh HApOAy YKpaiHW, Ta BHECTH BianosinHi 3minu 1o JIK Ykpainn.

CBoro BuIIpaBiieHHS MOTPEOYIOTh I IHII HENONIKH HOPMAaTHBHO-IIPABOBOL
periiaMeHTarii mpaBa BIACHOCTI Ha MPUPOIHI 00’ €KTH, Cepell IKUX, HAIPHUKIIAL, T€,
110: ¢T. 4 3akoHy Ykpainu «[Ipo npupoaHo-3amnoBigHui hoH1 YKpaiHH» CylepeunTh
4. 1 cr. 45 3K Vkpaiam, axuii mependadae MOXIHMBICTH mepeOyBaHHS 3€MeEIb
MIPUPOIHO-3aMOBITHOTO (POHIY TIIBKK Yy AepiKaBHIM, KOMyHalbHIN Ta MpHUBATHIN
BJIACHOCTI; MOXKJIMBICTh mepeOyBaHHS NPUPOAHUX OO0’€KTIB y TPHUBATHIH,
KOMYHaJIbHIN Ta JepaBHill BIacHOCTI, 3akpimuieHa ct. 4 3akony Ykpainu «lIpo
MpUPOAHO-3anoBiHUI ¢GoHA VYKpaiHm» 1 cT.cT. 5-7 3akony VYkpaiam «llpo
TBapUHHUHN CBIT» cymnepedars cT. 13 Koncturymii YkpaiHu, fka BU3HA4Ya€ HApPOJ
YKpaiHu €IWHUM BJIACHHUKOM YCiX mpuponHux o6’ektiB. Lli cynmepednocti OynyTh
BHPIIICH] 3a paxyHOK C(HOPMYIHLOBAHUX BHUIIE MPOMO3UINH MO0 BHECECHHS 3MiH
1 monoBHeHb 10 Koncturymii Ykpainu ta 3K Ykpainn.

4. BUCHOBKH

TakuM 4YWHOM, BHKIJIAZIEHE y CTarTi JO3BOJISE IiICYMyBaTd, IO 00’ €KTamu
MpaBa BIACHOCTI HAPOIY € OKpeMi KaTeropii 3eMenb (BKIIOYaI0YH 3eMJTi TPUPOIHO-
3aroBiAHOrO ()OHY) 1 JIiCiB, 110 MalOTh HAMBHINY IIHHICTh, HAJPA, BOAHI 00’ €KTH,
arMocQepHe MOBITpsl, BU3HAYCHI Y 3aKOHI 00’ €KTH TBAPUHHOTO i POCIMHHOTO (SIKi
POCTYTh Ha 3eMJISIX HAPOHOI BIIACHOCTI) CBiTY. BOHM BiJME:KOBaHI Bij 00’ €KTIB, 1110
MOXYTh TIepeOyBaTH y BIIACHOCTI IHIITUX CY0’ €KTIB, 32 KPUTEPIEM IMIHHOCTI, 3HAYCHHS
Ta Kareropii mpuponHux o0’ekTiB. OgHAK X HOPMATHBHO-IIPABOBA peIIaMEHTAIlis
notpedye yIOCKOHAJICHHS, a CaMe MaroTh Oy TH BUIIPaBIICH] IOMYIIEH] Y HOPMaTHBHO-
MPaBOBUX aKTax KoOJi3ii, mporanuHu Ta HeBiAMOBiAHICTH KoHcTHTymil YKpaiHu.
HeoOxigHO TakoX y3romuTH MK CO00K MojoxeHHs CT.CT. 13—14 Kouctutymii
VYkpaiau, OCKUTBKM X HEOJHO3HAYHICTh, MOXIIHMBICTH MOABIHHOTO TIyMadeHHS
Ta HENOCHIAOBHICTh BHUKJIAAy CylepedaTh NpaBUIaM HOPMOTBOPYOi TEXHIKH,
CTBOPIOIOTH TEPEITKOAN y peaiizamii mpaB Ta CBOOOM TPOMAISH Ta 3yMOBIIOIOTH
HEOJHAKOBY MPAKTUKY 3aCTOCYBAaHHS HOPMATHBHHX IOJ0KEHb.
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Purpose. The purpose of the article is to substantiate the author s approach to solving the problem
of coexistence of people’s, state, municipal and private property and to formulate propositions for
improving normative and legal regulation of ownership on natural objects.

Methods. The research methodology consists of such methods of scientific cognition as system
and structural, comparative and legal, formal and legal, interpretation, deduction, induction,
analysis, synthesis, etc.

Results. The author has combined in the first part of the article the existing scientific approaches
on understanding the rights of ownership of the people of Ukraine into two concepts and has called
them the denial concept of people’s property and the recognition concept of people's property. The
author has distinguished two main areas within each of them, where certain variations of the
main idea of the concept correspond each of them. The author has placed a special attention on
substantiating the non-viability of the denial concept of people’s property, since it contradicts
the current legislation and the theory of law. The author has argued that, contrary to the denial
concept of people’s property, the people of Ukraine are a legal category, a subject of law and
a subject of the right of ownership; representative democracy does not deprive the people of
Ukraine of the status of the holder of rights, assumptions about the inexpediency of the existence
of people’s property is questionable, and arbitrary interpretation of the Constitution of Ukraine
and its figural understanding is inadmissible. The author believes that the existence of the denial
concept is due to both the problems of normative legal regulation and insufficiently serious
attitude and perception by the people as a source of power and a subject of law.

The author has studied specific features and shortcomings of legal regulation of the right of
people’s ownership on natural objects and has formulated propositions for its improvement in the
second part of the article. The author has substantiated the way to solve the problem of coexistence
of the people’s ownership on natural objects with other forms of ownership.

Conclusions. The author has concluded that the objects of the right of ownership of the people are
certain categories of lands (including lands of nature reserve fund) and forests of the highest value,
subsoil, waters, open air, are defined in the law as fauna and plants (growing on lands of people’s
ownership). They are set aside from the objects that may be owned by other entities, according
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to the criterion of value, significance and category of natural objects. However, their normative
and legal regulation needs to be improved, namely the conflicts, gaps and non-compliance with
the Constitution of Ukraine admitted in regulatory legal acts must be corrected. The provisions of
the Articles 13—14 of the Constitution of Ukraine should be also brought into accord, since their
ambiguity, possibility of double interpretation and inconsistency of presentation contradict the
rules of rule-making techniques, create obstacles to realize the rights and freedoms of citizens and
cause different practices of application of regulations.

Key words: ownership on natural objects, ownership of the Ukrainian people on natural objects,

ownership of the people of Ukraine on land, national property, people of Ukraine, Ukrainian
people, coexistence of people’s and other forms of ownership.
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PREVENTION OF OFFENCES IN THE SPHERE
OF VALUE ADDED TAX ADMINISTRATION

In the article the author explored the legal regulation of counteraction to VAT evasion
(avoidance by taxpayers of their tax liability by minimizing tax liabilities), which is a specific
type of activity of tax authorities. The continuous development of public relations in
the field of taxation in Ukraine requires effective application of administrative prevention
(counteraction) measures in this area and, of course, the qualitative state of legal regulation
of these measures. In the legal literature, administrative prevention measures were mainly
studied in terms of conceptual and categorical apparatus and their classification. To
date, considering the introduction of electronic administration of value added tax, studies
on the use of administrative prevention measures by public authorities in the scientific
field have not been analyzed. Taking into account international experience and based on
a systematic analysis of the current legislation, the author deals with the legal mechanism
for counteracting evasion from paying value added tax by means of introducing electronic
administration of value added tax. The author notes that with the introduction of automated
monitoring of risk assessment (taking into consideration the criterion of the amount
of paid value added tax) (the so-called “tax burden” and/or “tax return”), the state is
trying to increase budget revenues. The author concludes that administrative prevention
(counteraction) measures used by regulatory authorities, in a sense, are the tools by which
it is possible to achieve timely response to the activities of taxpayers aimed at tax evasion.
1t was substantiated that automated monitoring of compliance of tax invoices with the risk
assessment criteria can be considered as a preventive measure, according to which taxpayers’
transactions aimed at forming an illegal tax credit are detected by regulatory authorities. In
turn, making decisions if a payer of value added tax meets the Criteria of being a risky payer,
and accordingly, further suspension (blocking) of registration of tax invoices of the specified
payer, is a measure to counteract evasion from paying value added tax. It was proved that
from the legal point of view, the legal mechanism of administrative prevention (counteraction)
measures, in particular, those regarding the implementation (conducting) of automated
monitoring, should contribute to the avoidance of legal collisions and contradictions that
arise between regulatory authorities and taxpayers.

Key words: measures of administrative prevention, value added tax (VAT), system of
electronic VAT administration, automated monitoring of risk assessment criteria, measures
of administrative prevention (counteraction).
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1. Introduction

Measures of administrative prevention create the nec-
essary conditions for strict compliance with tax legisla-
tion, detection and termination of tax offenses and prevent
possible harmful consequences from their commission,
which contributes to legality and law enforcement in
the field of taxation. Counteracting the evasion from
paying value added tax (hereinafter referred to as VAT)
(avoidance of tax obligation by taxpayers through mini-
mizing tax liabilities, manipulating reporting, forming ille-
gal “fictitious” tax credit, unlawful reimbursement, etc.) is
a specific activity of the State Tax Service bodies (here-
inafter referred to as the STS bodies, controlling bodies)
in the field of taxation, to which special attention is paid
and which includes the system of appropriate measures.
Constant development of social relations in the taxation
sphere in Ukraine, in particular, introduction of electronic
administration of value added tax (hereinafter referred to
as CEA of VAT), requires effective application of measures
of administrative prevention (counteraction) of offenses in
this area and, of course, the qualitative state of legal regu-
lation of these measures.

The specified measures include the introduction of mon-
itoring of compliance of tax invoices/adjustment calcula-
tions with the criteria for assessing the degree of risks suffi-
cient to stop the registration of the VAT invoice/adjustment
calculation in the Unified Register of Tax Invoices.

In the law literature, measures of administrative preven-
tion were mostly studied in terms of the notion-category
apparatus and their classification. At present, taking into
account the introduction of CEA of VAT, the issues of appli-
cation of the measures of administrative prevention by enti-
ties of power in the scientific sphere were not studied.

In the article, the legal mechanism for counteracting
VAT evasion was explored, taking into account the intro-
duction of electronic VAT administration and monitoring
the compliance of VAT invoices/adjustment calculations
with the criteria for assessing the degree of risks, and the rel-
evant conclusions were made based on systemic analysis
of the norms of the current legislation.
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2. Measured of administrative prevention

Measures of administrative prevention belong to the most common among all
measures of administrative compulsion, the application of which is provided by
the norms of tax legislation. Measures of administrative prevention are often referred
to in administrative law as administrative and preventive measures, as they are used
to prevent offences if they are only possible (Kolpakov, 2004, p. 279).

The purpose of their application is protection of the interests of the state eco-
nomic security and prevention of committing offenses, that is, these measures have
a clear preventive orientation. Application of administrative and preventive meas-
ures in the field of taxation has its own characteristics, which are determined by
the imperative nature of legal relations in this area (Matselik, 2005, p. 10).

Some researchers point out that the purpose of application of these measures is
to prevent tax offences and control correctness of the relevant payments made by
taxpayers to the state budget (Golovach, 2004, p. 11). They are different in volume
and orientation of their application, different in terms of their normative regulation.

In theory of administrative law, the scientists proposed several classifications
of measures of administrative compulsion. For example, such scientists as O. Ban-
durka, Y. Bytiak, S. Goncharuk, S. Kivalov, A. Komziuk support the classification
of administrative compulsion measures into administrative prevention measures,
administrative discontinuation measures and administrative penalties, proposed by
M. Yeropkin (Bandurka, 2004). Instead, I. Galagan separates the measures of admin-
istrative liability, suspension and prevention (Bytiak, 2005). 1. Holosnichenko
and B. Rosynskyi consider them a kind of measures of administrative discontin-
uation, because they are used after the beginning of an offense in order to stop it
(Holosnichenko, 2007).

In our opinion, each of the positions has its point. Just note that for administrative
compulsion in the system of measures of counteraction of value added tax evasion
(minimization of tax liabilities, manipulation of reporting, etc.), measures of admi-
nistrative prevention and counteraction are most characteristic. That is why it is
more logical to discuss the activities of regulatory authorities as measures of admin-
istrative prevention (counteraction) of value added tax evasion (hereinafter referred
to as VAT).

It should be emphasized that the etymological meanings of the terms “prevention”
and “counteraction” are different: the former means “averting something undesirable
(negative phenomenon, process) in advance”, and the latter means “an action directed
against another action, counteracting it” (Worldwide dictionary of the Ukrainian).
However, in our opinion, it is logical to unite them in terms of the activities of regu-
latory authorities, which consists not only in the prediction (prevention) of negative
phenomena in the field of tax collection, but also in counteracting existing negative
phenomena, or those that may occur.

An important component, which contributes to the effectiveness of the applica-
tion of measures of administrative prevention and constructive content, taking into
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account their compliance with modern tax relations, which are rapidly developing,
is monitoring possible risks during collection of taxes and fees (available informa-
tion in the information systems of the STS bodies, the implementation of which
encourages a detailed analysis of the possible consequences of tax administration
(achieving positive results and receipt of funds to the State Budget) and, accordingly,
averting (prevention and counteraction), in particular, VAT (minimization of tax lia-
bilities, manipulation of reporting, formation of illegal “dubious” tax credit, illegal
reimbursement, etc.).

The term “monitoring” is most often used in the sense of constant observation
(supervision) of any process. The above did not avoid the process of VAT collection,
in particular, prevention of facts of minimization (optimization) of tax liabilities,
evasion from paying by manipulation of tax reporting, illegal VAT refund.

At the same time, from the legal point of view, its legal mechanism should con-
tribute to avoidance of legal collisions and contradictions that arise between reg-
ulatory authorities and taxpayers. This, in turn, provides (stipulates) the need to
optimize the relevant legal norms of the national legislation, in particular, a clear
and understandable statement of the provisions of normative legal acts, exclusion
of ambiguous (plural) interpretation, duplication, etc.

3. International experience

It will be appropriate to outline the experience of some European countries
regarding preventive measures. For example, Irish tax controlling bodies selec-
tively visit taxpayers, the results of the visits are compared with the registration data
and other information, and the tax authorities of Great Britain and Lithuania have
the power to receive additional information from a taxpayer if the registration appli-
cation of a VAT payer contains dubious data. In Sweden, information received from
third parties is used (Andriushchenko, 2015).

Taking into account international experience, prevention of cases of non-payment
of VAT, avoidance of fictitious reimbursement, determining risky taxpayers during
the procedure of their registration by value added tax payers as one of the possible
means of combating this problem, is the norm for many European countries men-
tioned above. At the same time, it should be noted that programs such as Fiscalis
(The Fiscalis 2020 Programme) and VIES (VAT Information Exchange System)
enquiries are used to counteract offences in the VAT sphere (tax fraud) in the EU.
The specified programs allow national tax administrations to create and share infor-
mation and experience. But risk monitoring, such as the one used in Ukraine, is not
performed by them.

4. Automated risk monitoring

Starting from July 2017, taking into account the requirements of the Tax Code
of Ukraine (Law of Ukraine No. 2755-VI, 2010), a system for monitoring the com-
pliance of VAT invoices/adjustment calculations with the criteria for assessing
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the degree of risks sufficient to stop the registration of a VAT invoice/adjustment
calculation in the Unified Register of Tax Invoices (hereinafter referred to as SM
of CRA, System) for VAT payers in Ukraine.

According to the new provisions of the tax legislation, “risky and questiona-
ble” operations should be detected and suspended at the stage of registration of tax
invoices to the Unified Register of Tax Invoices (hereinafter referred to as the URTI),
while real operations must be registered without any complications. In fact, this
specified System became a part of the system of electronic VAT administration.

At the same time, taking into account numerous complaints (which were also
mentioned in the relevant publications of the author) of the work of SM of CRA
(imperfect normative regulation of the System’s operation; taking into account
the indicators of acquisition and implementation exclusively since 01.01.2017;
non-consideration of the specifics of the work of taxpayers-producers; the grounds
for deciding to refuse to register a tax invoice/adjustment calculation did not meet
the criteria for distinction and clarity of the act of individual action, etc.), as a result
of a joint meeting of the Ministry of Finance of Ukraine, the Committee on Taxation
and Customs Policy of the Verkhovna Rada of Ukraine, the State Fiscal Service
of Ukraine (hereinafter referred to as the SFS of Ukraine, the SFS), business rep-
resentatives and experts regarding the changes in the work of the system of value
added tax risks, the joint decision to suspend the work of the SM of CRA was made.
It was decided to develop further the accepted solution that will not carry signifi-
cant risks for all segments of business and at the same time will be an effective tool
for combating VAT embezzlement schemes, and the introduced amendments will be
aimed at solving the challenges faced by business due to the gaps in the implemen-
tation and design of the system.

Inthisregard, the work of the SM of CRA was suspended from 02.01.2018 and fully
resumed from 22.03.2018, given the approval by the Cabinet of Ministers of Ukraine
of the Procedure for stopping the registration of the tax invoice/adjustment calcu-
lation in the URTI; Procedure for working of the commissions that made decisions
on registration of a VAT invoice/adjustment calculation in the URTI or refusal in
such registration; Procedure for consideration of complaints against resolutions
of regional commissions that decide on registration of a VAT invoice/adjustment cal-
culation in the Unified Register or refusal in such registration (hereinafter referred to
as Resolution No. 117) (Resolution of the Cabinet of Ministers of Ukraine No. 117,
2018). The key changes should include the fact that the decision on registration
of'a VAT invoice/adjustment calculation or refusal to register is taken by the Regional
Commission (regional bodies of the SFS), until that time the decisions were made
exclusively by the SFS Commission.

At present (from 01.02.2020), the issue of monitoring the compliance of tax
invoices/adjustment calculations with the criteria for assessing the degree of risks,
sufficient to stop the registration of a tax invoice/adjustment calculation in the Uni-
fied Register are regulated by the Resolution of the Cabinet of Ministers of Ukraine
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on approval of the procedure for stopping the registration of VAT invoices/adjust-
ment calculations in the Unified Register (Resolution of the Cabinet of Ministers
of Ukraine No. 1165, 2019) and by the Order of the Ministry of Finance of Ukraine
On Approval of the Procedure for Making Decisions on Registration/Refusal to Reg-
ister Tax Invoices/Adjustment Calculations in the Unified Register (Order of Minis-
try of finance of Ukraine No. 520, 2019). These documents approved the new Cri-
teria for risk of a value-added tax payer (hereinafter referred to as the Criteria for
risk of tax payers) and the Criteria for risk of operations (hereinafter referred to as
the Criteria for risk of operations), the list of indicators, which determine the positive
tax history of a taxpayer and the form of a decision on registration/refusal to register
tax invoices/adjustment calculations in the URTI.

Significant changes include a change in the algorithm of automated monitoring,
according to which tax invoices/adjustment calculations are not subject to monitor-
ing, in particular, an increase in the criterion for the total amount of VAT (except
for the amount of VAT paid during the import of goods into the customs territory
of Ukraine), paid forthelast 12 calendar months, which should be more than UAH 1 mil-
lion. Until now, the cut-off feature of the amount of tax paid was UAH 400 thousand.

According to the definition contained in Resolution No. 117 (Resolution
of the Cabinet of Ministers of Ukraine No. 117, 2018), monitoring is a totality
of measures and methods of work of regulatory authorities, which reveals the results
of analysis of available information in the information resources of the SFS and/or
the objective features of existence of risks of tax legislation violation by the results
of processing and analysis of tax information.

Atthe same time, there is no concept of “monitoring” in Resolution No. 1165 (Res-
olution of the Cabinet of Ministers of Ukraine No. 1165, 2019). However, it contains
the definition of such concept as automated monitoring of compliance of a tax invoice/
adjustment calculation with the criteria for assessing the degree of risks as a totality
of measures and methods used by the regulatory authority to identify the features
of risks of violation of tax legislation according to the results of automated analysis
of the tax information available in the information systems of the controlling bodies.

As one can see, the activities of the regulatory authorities are aimed at overcom-
ing the negative phenomena, related to VAT evasion (minimization of tax liabilities,
manipulation of reporting, formation of an illegal “dubious” tax credit, illegal reim-
bursement, etc.), within which they perform automated monitoring of compliance
of tax invoices/adjustment calculations with the criteria for assessing the degree
of risks sufficient to stop the registration of a tax invoice/adjustment calculation in
the Unified Register, which is a measure of administrative prevention (counteraction).

In turn, it should be emphasized that automated monitoring of compliance of VAT
invoices/adjustment calculations with the criteria for assessing the degree of risks is
a measure of administrative prevention aimed at preventing (counteracting) the eva-
sion of paying value added tax, which is not sufficiently regulated from a legal point
of view. The above enables the regulatory authorities at their own discretion to
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resolve the issue of riskiness of a taxpayer and riskiness of operations, and allows
non-conscientious taxpayers to manipulate existing documents.

In this case, it should be noted that there is no distinct algorithm that would make
it possible to determine whether it is true that:

— a specific operation related to determining the tax liabilities and tax credit
of VAT (implies drawing up a vat invoice), is aimed at distributing illegal “dubious”
tax credit, that is, is illegal;

— a taxpayer is risky (making a decision on compliance of a VAT payer with
the Criteria of riskiness of a taxpayer and his inclusion in the corresponding list).

Currently determined (as of 01.01.2021) Criteria of riskiness of a payer
(points 1-8) (Resolution of the Cabinet of Ministers of Ukraine No. 1165, 2019) do
not provide an answer to these questions.

Thus, regarding the Criteria of riskiness of a payer (points 1-4) (Resolution
of the Cabinet of Ministers of Ukraine No. 1165, 2019), which are determined
based on the relevant information (available in the controlling bodies, provided
by the founders and/or managers), it would be appropriate to clearly determine
the sources of origin of such information (existence of instituted proceedings;
court verdicts).

The feature “regulatory authorities have available tax information, which became
known in the process of conducting current activities during implementation of tasks
and functions assigned to the regulatory authorities, that determines the riskiness
of a business transaction specified in the VAT invoice/adjustment calculation sub-
mitted for registration” enables the controlling authority at its own discretion to
enter almost any tax payer into the list of risky ones, since it does not contain speci-
fications, in particular, regarding the source of obtaining such tax information (a list
of what can be considered such information) and grounds to consider an operation
risky. Moreover, this gives reason to consider the existence of non-automatic mon-
itoring, but rather manual management of blocking of registration of tax invoices.

At the same time, in our opinion, the Criteria for riskiness of a taxpayer cannot
each separately indicate the riskiness of a taxpayer, so the riskiness of a taxpayer
should be determined by the aggregated performance or aggregated characteristics.
It is necessary to specify in the normative document the features, in which the con-
trolling body can: decide on compliance of a payer of value added tax with the Cri-
teria of riskiness of a payer; to determine a business operation as risky.

As you can see, not only illegal transactions of “risky” taxpayers, but also com-
pletely legitimate activities of conscientious taxpayers fall under the specified cri-
teria. These circumstances create, firstly, the obstacles for conscientious taxpayers,
and secondly, the opportunity for non-conscientious taxpayers to manipulate exist-
ing documents, and, accordingly, to further evade paying VAT.

Regarding the Criteria of riskiness of an operation (Resolution of the Cabinet
of Ministers of Ukraine No. 1165, 2019), it will be appropriate to note the follow-
ing. The Criteria of riskiness of an operation under point 1 (relative to tax invoices)
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and under point 5 (regarding adjustment calculations) have content differences
regarding the conditions of comparison with the data in the URTI, since during
the registration of tax invoices, monitoring is carried out by the volume of purchase
and sale (in quantitative terms) and with the use of coefficient of 1.5, and during
the registration of adjustment calculations, monitoring is carried out by the amount
of compensation of the cost of goods/services. That is, in this case (regarding adjust-
ment calculations) it does not take into account the specifics of any economic activ-
ity related to the purchase and sale of goods (existence of added price), and accord-
ingly, on the date of preparation of the adjustment calculation and its registration in
the URTI, the system will compare not the volume of purchase and sale of a certain
product, but rather its amount of purchase and the amount of sales (cost indicator that
will be higher given the existence of added price).

In addition, it is necessary to pay attention that the criterion regarding the vol-
ume of purchase and sale concerns not only enterprises that manipulate tax report-
ing (mismatch of both volumes and assortment of purchased and sold goods), as
well as enterprises that are engaged in production, or provide services, given that
in the manufacture of products (performance of works, services) they purchase raw
materials and materials, consume water, electricity, etc., that is, the codes of raw
materials, goods under Ukrainian classifier of goods of foreign economic activity
and the services of the State classifier of products and services, which it purchases
and manufactures, do not match.

Besides, in case of stopping registration of a VAT invoice, it allows submitting
the same documents on purchases for various selling transactions to the Commission
to consider.

It should be noted that even if the Commission takes into account the fact
of the payer’s submitting similar documents before (assessment of submitted doc-
uments on a particular transaction in the totality of the whole activity of a payer
during a certain period) taking into consideration the informational capabilities
of a controlling authority (analysis of available databases, etc.), this can already be
regarded as the implementation of the tax control stipulated by the Tax Code (Law
of Ukraine No. 2755-VI, 2010) (the type of which is information and analytical sup-
port of the activities of controlling bodies).

The above mentioned will not comply with the normative regulation of the issues
of stopping the registration of the VAT invoice/adjustment calculation in the URTI,
as they provide exclusively for the analysis of documents submitted for the decision
to register a stopped VAT invoice (analysis of the relevant business transaction). That
is, from the point of view of normative consolidation, the Commissions of the con-
trolling body can study exclusively the transaction, for which a VAT invoice was
drawn up and in respect of which a taxpayer submitted documents.

At the same time, we will pay attention to the fact that the decision will be made
in view of the documents submitted by a taxpayer to confirm a business transaction
(Order of Ministry of finance of Ukraine No. 520,2019). As you can see, the determined
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list contains the same documents on transportation confirmation (consignment
invoices); quality passports, certificates of conformity; powers of attorney and oth-
ers known from disputes over “worthless transactions” and “transactions not aimed
at real occurrence of consequences”. In fact, in case of stopping registration of a VAT
invoice, the controlling body conducts inspections of certain business transactions.

It will be appropriate to note that if the normative document determines the need
to submit such a list of documents to confirm a business transaction (that is, the pro-
cedure and method of proving the actual implementation of a business transaction),
their submission is a prerequisite for making a relevant decision by the Commission.

At the same time, according to the current legislation, the lists of powers of attor-
ney and invoices are not primary documents, and according to the sustainable
judicial practice (Resolution of Supreme Court of Ukraine of 16 April 2019, case
No. 804/5465/16), consignment notes are primary documents only to confirm trans-
actions (provision of services) for the transportation of goods, and accordingly may
not be provided to confirm business transactions. In this regard, in our opinion, they
may not be included into the list. In addition, according to the sustainable practice
of considering the cases by the Supreme Court of Ukraine, the existence or absence
of certain documents, as well as some shortcomings in their registration, are not
an indisputable basis for conclusions about non-existence of business transactions,
if the movement of assets took place (Resolution of Supreme Court of Ukraine
of 11 June 2019, case No. 825/2387/18; Resolution of Supreme Court of Ukraine
of 28 August 2018, case No. 820/20188/14).

5. Results

Automated monitoring can be attributed to prevention measures, according to
which the regulatory authorities detect transactions of taxpayers, aimed at the for-
mation of illegal “dubious” tax credit (affects the minimization of tax liabilities
and the formation of a negative VAT value, according to which budget refund can be
obtained in future), and decision making on compliance of a payer of value added tax
with the Criteria of riskiness of a payer and, accordingly, blocking the registration
of tax invoices of these payers is a measure to counteract VAT evasion (stopping
the distribution of illegal “dubious” tax credit).

With the introduction of automated monitoring of risk assessment (taking into
account the criterion for the amount of VAT paid (the so-called “tax burden” or
“tax return”), the state is trying to increase revenues to the budget. This also creates
conditions for the use of schemes of manipulation of tax liabilities and tax credit by
unscrupulous enterprises (adhering to certain conditions).

However, taking into account the available data on the number of decisions on
refusal to register VAT invoices adopted during 2017-2018 (Report of the State fis-
cal service of Ukraine, 2017; Report of the State fiscal service of Ukraine, 2018)
(information for 2019-2020 is not available), their appeal in administrative order
(while a significant number of taxpayers may not use the procedure of administrative
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appeal, but immediately apply to the court for the protection of their rights), the results
of consideration of such complaints, it is possible to say that this System led to
an increase in the burden on both taxpayers and regulatory authorities.

At the same time, it is possible to state even now (taking into account the data
of the Unified State Register of Court Decisions (Unified state register of court res-
olutions, 2020) that the monitoring system, taking into account the lack of proper
normative regulation, led to an increase in tax disputes on appeal against resolu-
tions (actions) of regulatory authorities, in particular, regarding refusal to register
tax invoices, which in most cases are decided not in favour of the STS bodies, which
affects the losses of the budget from payment (reimbursement) of court fees.

In addition, according to the reports on consideration of cases (the results of con-
siderations according to the official website of the Judiciary power of Ukraine) in
the order of administrative proceedings on the claims of taxpayers about cancellation
of decisions of controlling bodies related to VAT collection, in 2017, the claims were
satisfied in 2152 cases out of the total number of cases of 3012, on which the pro-
ceedings were completed (Report of courts of first instance about judicial examina-
tion of cases in order of administrative proceedings, 2017); in 2018, the claims were
satisfied in 2628 cases out of the total number of 3895 cases, on which the proceed-
ings were completed (Report of courts of first instance about judicial examination
of cases in order of administrative proceedings, 2018); in 2019, the claims were sat-
isfied in 2959 cases out of the total number of 4203 cases, on which the proceedings
were completed Report of courts of first instance about judicial examination of cases
in order of administrative proceedings, 2019).

6. Discussion

It should be noted that since the 1970s, weakening of work with taxpayers has led
to conflict situations between governments and taxpayers. Thus, in the early 80s of
the twentieth century, the Canadian Tax Administration, strengthening enforcement
measures on tax policy, tried to implement social and economic programs by reduc-
ing the costs of consulting and explanatory work with taxpayers. The U.S. Tax Office
decided to reduce the level of servicing taxpayers in order to release costs and direct
them to meet growing needs for implementing the programs of strengthening control
and enforce tax collection measures. These decisions appeared not popular enough
and drew criticism from the public. The situation was complicated with the intro-
duction of unreliable systems of automated information processing, which, in turn,
exacerbated the relations of the state and taxpayers. To solve the problem, attention
to consulting and explanatory work among payers significantly increased, including
considerable investments in computer and mathematical support of tax invoice pro-
cessing systems (Protsenko, 2007).

In turn, Nobel laureate J. Stiglitz talks about the complexity of citizens’ con-
trol over the actions of their own government. Tax authorities do not receive all
the information from taxpayers, and the practice of tax avoidance is widely used
by corporations. As a representative of the new paradigm, he distinguishes between
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five, as he points out, desired principles of organizing a reasonable tax system: eco-
nomic efficiency, at which the tax system should not deny the effective allocation
of resources; administrative simplicity — the tax system should be simple and rela-
tively inexpensive; flexibility — quick reaction (in some cases automatic) to a change
in parameters of economic development; political responsibility — the tax system
must be built in such a way as to convince people that they pay taxes for a more com-
plete and accurate reflection of their wishes by the political system; justice — the tax
system should be fair in relevant approaches to different individuals — taxpayers.
In a rapidly changing world, taxation flexibility is of particular importance (Taxation
principles of Joseph Stiglitz).

Tax relations are among the most sensitive to changes in the economic basis in
the whole system of legal relations. Accordingly, tax regulations should respond
quickly and effectively to any changes in economic life in order, on the one hand, to
eliminate the possible destructive impact of taxation on the economic development
of the country, and on the other hand, not to miss out on the taxation objects, appear-
ing in new forms from the tax conditions of the state (Stiglitz, 1997).

These circumstances provide for (stipulate) the need to optimize the relevant legal
norms of national legislation, in particular, a clear and understandable statement
of the provisions of regulations, the exclusion of ambiguous (multiple) interpreta-
tion, duplication, etc., as well as improvement of technical means (the use of certi-
fied software, which has passed the appropriate stages of industrial (experimental)
implementation of analysis and processing tax reporting and tax invoices.

The world experience of organizing the activities of tax services shows that in
order to ensure the fulfilment of their tasks, their work should be directed to two
main directions — control over the implementation of tax legislation on timeliness
and completeness of tax payments and clarification of their rights and obligations for
taxpayers to assist in the implementation of the provisions of the current tax legisla-
tion (Protsenko, 2007).

At the same time, it is necessary to pay attention to Resolution No. (77)31
of the Cabinet of Ministers of the European Council on the protection of private
persons related to the activities of administrative authorities (1977), which pro-
claims the principles the governments should be guided by in the formulation of their
administrative procedures in respect of any individual measures or decisions that
were taken during the implementation of public power in relations between a person
(individual or legal entity) and administrative bodies. Citizens have the right to be
listened to, and have the right to access information. They can also expect assistance
and clarification from the authorities regarding the decisions taken, as well as indi-
cate the available means of protection (Tymoshchuk, 2003, p. 460—468).

Taxpayers need more accurate and comprehensive rules to protect their rights,
especially as the level of taxation increases, tax law becomes more complex and tech-
nical means are imperfect, new ways of obtaining and comparing information from
different sources require appropriate processing.
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At the same time, the controlling authority should not be blamed on this matter
(in some ways it is a hostage to the situation), since the adoption of relevant regu-
lations is carried out by the Verkhovna Rada of Ukraine, the Cabinet of Ministers
of Ukraine and the Ministry of Finance of Ukraine, and it is subject to the obligation
to comply with the provisions of these normative legal acts, as well as control over
their implementation by taxpayers. This affects the certain burden on the legal units
of the controlling bodies (regional STS departments and STS of Ukraine) and units
that are direct parts of the relevant Commissions and are related to the implementa-
tion of automated monitoring.

7. Conclusions

Thus, summing up the above:

1. Measures of administrative prevention (counteraction) used by regulatory
authorities are in a sense the tools, by which the possibility of timely response to
the activities of taxpayers aimed at tax evasion is achieved. Determining such instru-
ments is logical, since the activity of the regulatory authorities is not only to foresee
(prevent) negative phenomena in the field of tax collection, but also to counteract
existing negative phenomena, or those that may emerge. At the same time, the first
case is related to the prevention of possible offenses (tax evasion), which, in our
opinion, is achieved both through preventive measures and at the expense of a qual-
itative legal framework (tax legislation), which regulates the taxation sphere (elim-
ination of legal collisions, ambiguous interpretation). In the second case, efforts are
directed to eliminate existing negative phenomena, or new ones that may arise in
the future, taking into account the possibility of timely prevention, that is, creation
of conditions, under which they will not be able to become widespread and their
appropriate further elimination.

2. Automated monitoring is a part of the electronic administration of VAT and may
be considered as a measure of prevention, according to which controlling bodies
detect operations of taxpayers, aimed at forming an illegal “dubious” tax credit
(affects the minimization of tax liabilities and the formation of a negative value
of value added tax, according to which in the future budget refund may be received),
and making a decision whether a taxpayer of value added tax meets the Criteria
of riskiness of a payer and, accordingly, further suspension (blocking) of registration
of tax invoices of these payers is a measure of counteracting the evasion of payment
of value added tax (termination of distribution of illegal “dubious” tax credit).

3. From the legal point of view, the legal mechanism of administrative preven-
tion (counteraction) measures, in particular, those regarding automated monitoring,
should contribute to the avoidance of legal collisions and contradictions that arise
between regulatory authorities and taxpayers. It can be an effective means of tax con-
trol in order to prevent the schemes of manipulation of tax liabilities and tax credit,
provided that there is proper legal basis.
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OCOBJIMBOCTI 3ABE3IEYEHHA JOTPUMAHHSA
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logvin.andrey80@gmail.com

Aemopom 00CniHceHo npasose pe2yio8ants NPOMuOLl YXUIeHHIO 810 CNAAMU NOOAMKY HA 000AHY
eapmicms (VHUKHEHHA BI0 BUKOHAHHS MIAMHUKAMU NOOAMKIE C8020 NOOAMKOB020 0008 A3KY
WLAXoOM MIHIMI3ayii no0amxoeux 30006 's13aHb), Wo € Cneyu@iuHuM 8UOOM OIILHOCMI OP2aHie
nooamxo6oi ciyaicou y cgpepi onodamrysarms. [locmitinutl po36Umox CycnitbHux 6iOHOCUH Y chepi
ONOOAMKY8auHs 8 Yxpaini, 30Kpema 3anposaoddlcents elekmpoHHo20 AOMIHICIPYBAHHA NOOAKY
Ha 000aHy 6apmicms, 6UMASAE ePEKMUBHO20 3ACMOCY8AHHA 3aX00I8 AOMIHICIMPAMUBHO20
3anobieanus (npomudii) npasonopyuleHusm y yitl cghepi ma, 36iCHO, AKICHO20 CIMAHY NPABOBO2O
DecYN0BaAHH  BKA3AHUX 3aX00i6. YV iopuduyHitl aimepamypi 3ax00u aOMIHICMPAMUEHO20
3anobieants 30016020 OOCIIONCYBANUCH 3 MOYKU 30PY NOHAMIUHO-KAME20PIiHO20 anapamy
ma ix knacugixayii. Hamenep 3 ypaxysanHsaM 3anpo6aodiCents eneKmpoHHO20 AOMIHICMPY8aHHS
nooamKy Ha 000aHy 6apmichnib OOCHIONCEHH NUMAHb 3ACMOCY8AHH CYO €Kmamu 61aA0HUX
NOBHOBAMNCEHb 3AX00I8 AOMIHICMPAMUBHOZO 3aN00icaHHA 8 HAYKOSIU cghepi He NPOoBOOUTUCD.
3 oenady Ha MidDcHapoOHUll 00C8I0 MA HA OCHOBI CUCMEMHO20 AHANI3Y HOPM YUHHO2O
3AKOHO0ABCMBA OOCTIOHNCEHO NPABOSULl MeXAHI3M NpOMuoii YXUleHHI0 6i0 cnaamu nooamxy
Ha 000aHy 6apmicimb, 3 YPAXY8AHHAM 3ANPOBAOJICEHHS — eNeKMPOHHO20 AOMIHICMPYBAHHS
nooamKy Ha 000aHy 8apmicmv Ma MOHIMOPUH2Y GIONO0GIOHOCI NOOAMKOBUX HAKIAOHUX/
PO3PAXYHKIB KOPUSYBAHHS KPUMEPIAM OYIHKU CIYNEHs. pU3UKIG. AGMOpoM 3a3HAYAEMbCA, WO 13
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3anpoBadHCeHHAM ABMOMAMU308AHO20 MOHIMOPUHEY OYIHKU PUSUKIG (VPAXY8AHHAM KPUMeEpIto
U000 CyMU CRIAYEHO20 NOOAMKY HA 000AHY 8apmicmyv (MAaK 36aHe «NOOAMKO8e HABAHMANCEHHILY
abo «nodamkosa 6i00auar)) 0eprcasa HAMAeaeMbCsl NIOBUWUMU HAOXO0HCEHHS 00 O100XCcemy.
3asnauene makodic cmeoproe ymo8u O GUKOPUCTNAHHA CXeM MAHINYIIO8AHHA NOOAMKOBUMU
30008’ A3aHHAMU A  NOOAMKOBUM  KPEOUMOM  HeO0OpOCOGICHUMU — NIONPUEMCIBAMU
(Oompumyrouucs neguux ymos). 3a Hacuiokamu OOCRIONCEHHS A8MOP 00XOOUMb BUCHOBKY, WO
3ax00u aominicmpamughol npoginaxmuxu (npomuoii), Wo 3acmMoco8yIOmMbCsl KOHMPOIIOIOUUMU
Op2anamu, € @ NeGHOMY CEHCI IHCMPYMEHMAaMU, 3a 00NOMO2010 AKUX 3a0e3NeUyEMbCA MONCTUBICTD
CB0€YACHOI peakyii Ha OIANLHICMb NAAMHUKIE NOOAMKIE, CAPAMOBAHY HA YXUNIEHHA 810 cniamu
nooamxie. ApeymeHmosano, wo agmoMamu306arHull MOHIMOPUHe 8I0N0GIOHOCMI NOOAMKOBUX
HAKNIAOHUX/PO3PAXYHKIE KOPULSYBAHHS KPUMEPIAM OYIHKU CIMYREHs PUBUKIB, AKULL € CKIAOHUKOM
eLeKMPOHHO20 AOMIHICMPYBAHHS NOOAMK)Y HA O00AHY 8APMICIb, MONCE PO32NAIAMUCH K 3AXI0
3anobieanns (npomuodii) yXuneHHio 8i0 cniamu noOamKy Ha 000aHy eapmicms. [logedeno, wo 3
npaeoeoi mouKu 30py NPagoBuUil Mexaniam 3ax00i8 AOMIHICIMPAMUEHO20 3anodicanHs (npomudii),
30Kkpema ujooo 30iliCHEH s agMOMamu306aH020 MOHIMOPUHSY, NOGUHEH CNOHYKAMU YHUKHEHHS
npasosux Konizili ma cynepeyHocmeti, AKi GUHUKAIOMb MIJC KOHMPOTIOIOUUMY Op2aHamu ma
naamMHUKAMU ROOAMKI8.

Kurouosi ciioBa: nogarok Ha noaany Bapticts (I1[IB), cuctema eneKTpoOHHOTO aMiHICTpyBaHHs
IIIB, aBTOMaTu30BaHUi MOHITOPUHT KPUTEPIiB OIIHKU CTYIEHS PHU3HKIB, 3yITUHKA pEeCTparii
HOJIaTKOBHUX HAKJIAJHUX/PO3PaxyHKiB KOPUTYBaHHS.
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Mpi3BUILE, iM 5, TI0 6aTHKOBI aBTOpa (-iB) cTATTI (HE OLIBIIE TBOX 0CI0);

mocaja, Micue poOoTH/HaBYaHHS, HAyKOBUI CTYIiHb, BUCHE 3BaHHA (3a HASBHICTIO),
€JIEKTPOHHA aJipeca;

PO3IIMPEHA aHOTAIlisl Ta KIIIOYOBi cioBa. B aHOTawii moBUHHA OyTH Taka CTPYKTypa:
Merta, Meromu, Pesymbratu Ta BucHoBkm. OOcsar aHotamii: minimym — 300 ciis,
MakcumyM — 350 ciiB. Jlo aHOTAaIIii 000B’A3KOBO JI01at0Th 5—10 KIIFOYOBUX CITiB.

2. TekcT cTarTi:

Beryn (Introduction) € 000B’S3KOBOI0 YaCTHHOIO POOOTH, B SIKi aBTOp BKa3ye
HOBM3HY TEMH Ta aKTyaJlbHICTh HAyKOBUX pillleHb. MeTa JOCIiKeHHS TOBUHHA OyTH
YiTKO BKa3aHa IMOPAJ 3 HAYKOBO-JOCIITHUIIBKUMH 3aBJaHHsAMH. HeoOXinmHO BKazaTw
METOJIOJIOTI0 AOCHIIKESHHS, JIOTIKY YSABIEHHS JIOCHIHPKEHOTO MaTepiamy.

OCHOBHUH TEKCT MOBMHEH OyTH MOIIIEHHM Ha 3MICTOBHI PO3IUIH 3 OKPEMHUMH
3arojoBKaMu (110 4-6 ciiB).

CraTTsd MOBHHHA MICTHTH BUCHOBKH 3 IpoBeaeHoro nociimkeras (Conclusions),
B SIKHX IIPEACTABIICHI PO3TOPHYTI KOHKPETHI BUCHOBKH 3 Pe3yJIbTaTaMH J0CHiKCHHS
i IEPCIIEKTHBH TONANBIINX JOCTIHKEHb Y IbOMY HAMPSMKY.

3. Cmcok BHKOpHCTaHUX pKepel. bibmiorpadiqHuil omuc CucKy 0(pOpPMITFOETHCS
3 ypaxyBaHHSIM po3pobneroro B 2015 poni HamionaneHoro cranaapry Yipaiau JCTY
8302:2015 «ladopmaris Ta gokymeHTanis. biOmiorpadiuyne mocwianHs. 3araibHi
MOJIOKEHHS Ta TpaBWIa CKIAJaHHM». 3a YMOBH HENMPAaBUIBHOTO O(QOPMIICHHS CIHCKY
BUKOPUCTAHUX JDKEPEI CTATTs MoXe OyTH BiXWIICHA PELICH3CHTAMH.

4. References. Oopmiroerses BimmoinHo 1o ctannapty APA (APA Style Reference
Citations). ABTOp (TpaHCHIT), Ha3Ba CTArTi (TPAHCIIT), Ha3Ba CTaTTi (B KBaJpaTHUX
Jy’KKax MMepeKIiaj] aHIiiChbKOI MOBOIO), Ha3Ba JKepea (TpaHCIIiT), BUXiAHI 1aHi (MicTo
3 MO3HAYEHHSAM aHIIIHCHKOI0 MOBOIO), BUAABHULITBO (TpaHciiT). Hanpuknan:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [in Ukrainian]
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Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.

TpancmiTepallisi iMeH Ta Mpi3BUIL 3 YKPATHCbKOT MOBHU 3[1HCHIOETHCS BIATIOBITHO 710
BumMmor [locranoBu Kabinery MinictpiB Ykpainu «IIpo BHOpsIIKyBaHHS TpaHCHIiTepamii
yKpaiHcbkoro angasity jgaruHuneto» Bia 27 ciunsg 2010 p. Ne 55.

TpaHncniTeparris 3 pociichbkoi MOBH 31ilicHIOEThCs BiAmoBinHo j0 [TOCT 7.79-2000.
Cucrema CTaHAAPTOB MO HHPOPMAIHHY, ONOIHOTEYHOMY U H3aTeNbCKoMy nemy. [1paBrna
TPAHCIUTEPALNH KHPHIUIOBCKOTO MICHMA JIATHHCKUM aJI(haBUTOM.

5. BxkazyeTbcsl yKpalHCHKOIO 1 aHINIIHCBKOIO (SKIO CTaTTIO IMOJAHO HIMELBKOIO
MOBOIO):

Ha3Ba;

pi3BHIIIe, iM 4, IO 6aThKOBI aBTOpAa (-iB) cTATTi (He OLbIIE IBOX 0Ci0);

mocaja, Micie poOOTH/HaBYaHH, HAyKOBHUU CTYIIiHb, BUCHE 3BaHHS (32 HAasBHICTIO),
CJICKTPOHHA ajpeca;

pO3ILIKpEeHa aHOTAallisl Ta KJIIOYO0Bi clioBa. B aHOoTalii moBUHHA OyTH Taka CTPyKTypa:
Meta, Metonu, Pesynbratu Ta BucHoBkm. OOcsr aHoramii: miHiMmym — 300 ciiB,
MakcumyM — 350 ciiB. Jlo aHoTaii 000B’I3K0BO 10Aar0Th 5—10 KITFOYOBHX CIIiB.

[NocnanHs Ha JiTEpaTypy MOAAIOTHCS Y TEKCTI TIIBKH B KPYTIIHX JTyXKKax:

[pu oMy KOXKeH TpPOMaTHUH YKpaiHH, SIKUH BiIOBITa€ BCTAHOBICHHM BUMOTaM
JI0 KaHAWJara Ha Tocajay MPOKypopa, Mae mpaBo 3BepHyTHcs a0 KpamidikamiiiHo-
JIUCIUILTIHAPHOT KOMicii MPOKYPOPIB i3 3asBOO MPO y4acTh y A0OOpI KaHAWAATIB Ha
nocany npokypopa (3Y «IIpo nmpokyparypy», 2015).

VYei crarTi, MO HAAXOMATh IO pENakiii MPOXOMITh 3aKPHUTE pPELEH3YBaHHS
Ta MEPEBIPSIIOTHCS Ha IUIAriar.

Penxoneris BmpaBi peLieH3yBaTH, pelaryBaTd, CKOPOUYBAaTH Ta BIAXWIATH CTaTTi.
VY pa3i HemoTpHMaHHS 3a3HAYEHHX BHMOT OO0 O(GOPMIICHHS PYKOIHUCIB PEIaKIis
3anmiiae 3a co0O0 MpaBo He po3niaaT iX. Pemakiis He 3aBKIM HMOALISE MO3HIIIO
aBToOpiB myOmnikamii. [lepeapyk craTelt MOXXIHMBHIL JHIIE 3 JO3BOTY PENAKIIii.
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BHUMAHUWIO ABTOPOB

K neyatu npuHUMAaKOTCA HAYYHbIE CTATHU BeAYLWIMX CHELHHATUCTOB B 00JaCTH
MyOJUYHOr0 MPaBa, NpeacTaBUTe el I0PUANYECKOil MPAKTUKH, MOJIOABIX YUEHbIX.

Texauueckue TpeOOBaHHUS K OPOPMIICHHUIO CTAThH:

®dopmar A 4; monst — 2 cM (HwkHee) X 2 cM (BepxHee), 3 cM (nieBoe) x 1,5 cM (mpaBoe)
a63ar — 1,25 cM; MexxeTpounsiit uaTepBai — 1,5 oM; mpudT — Times New Roman; kernb — 14.

O6wem cratbul — oT 10 10 20 cTpanumL.

B Tekcre cienyeT McCmonb30BaTh CHMBOIBI 10 00pasily: JAmKH «...», Aeduc (-),
tupe (), anoctpod ( ).

[TocnenoBarenbHOCTh pa3MEILIEHUs] CTPYKTYPHBIX JJIEMEHTOB B HAYYHOH CTaThe:

1. Yka3piBaeTcs Ha A3BIKE CTAThbH (QAHIITUHCKUH UM HEMEIKUH A3bIK):

Ha3BaHUE;

(dbamMuIns, UM, OTIECTBO aBTOpa (-0B) cTaThH (He OoJiee IBYX YEIIOBEK);

IOJDKHOCTh, MECTO paboTel / y4eObl, ydYeHas CTENeHb, YYEHOE 3BaHHE
(pu HaNMU4KM), SIEKTPOHHBIN aJipec;

pacimupeHHasi aHHOTAaIMsl U KIIIOYEBBIe ClIoBa. B aHHOTAalMU NODKHA OBITH Takas
crpykrypa: llems, Meronsl, Pesynsrarel u BeiBogsl. O0beM aHHOTAIMH: MUHUMYM —
300 ciioB, makcumyM — 350 citoB. K aHHOTaITNHM 00s13aTe)IBHO T00aBISIOT 5—10 KITF0UEBBIX
CJIOB WJIU CIIOBOCOYETAHUH.

2. TexcT cTaThu:

Beenenne (Introduction) siBnsiercst 00s3aTeNbHOM 4YacThiO PadOThI, B KOTOPOW aBTOP
YKa3bIBACT HOBU3HY TEMBI H aKTYaJIbHOCTh HAyYHBIX pertie Huil. Llens ncemenoBanmst 1omkHa
OBITh 4ETKO yKa3aHa psAI0M C HayYHO-MCCIIeI0BaTeNIbcKUMHU 3a1adamMu. Heobxonumo ykasarsb
METOIONIOTHIO UCCIIEI0BAHMS, JIOTHKY MPE/ICTABICHHUS UCCIIEIOBAHHOTO MaTepHaa.

OCHOBHO# TEKCT JOJDKEH OBITh pa3/IecH Ha COJIePKATEIbHBIC PAa3/IeIIbI C OTAETbHBIMH
3aroyioBKaMu (10 4-6 cIoB).

Crarbs TOJDKHA COIepKaTh BEIBOIBI M3 MpoBeaeHHoro nccnenoanus (Conclusions),
B KOTOPBIX TNPEACTaBICHbl pPa3BEPHYTble KOHKPETHHIE BBIBOABI IO peE3ylbTaraM
WCCIICIOBAHMSI U TIEPCIICKTHUBBI TaJIbHEUIIINX HCCIIEJOBAHUI B 5TOM HAIIPABICHHH.

3. CnucoK HCIONb30BAaHHBIX MCTOYHHUKOB. bubnmorpaduueckoe onmvucaHue CIHCKa
oopmisieTcs ¢ yderom pazpaboranHoro B 2015 romy HammonamsHOTO cTaHmapra
VYkpaunsl JJCTY 8302: 2015 «Mudopmauus u noxkymeHTtauusa. bubnuorpapuueckas
ccpiika. O01me MoIoKeH!s v IpaBuiia cocTapneHus». [[pu HenmpaBuinbHOM opopMIIeHUN
CIIUCKA JTUTEPATYPhI CTaThsl MOXKET OBITh OTKIIOHEHA PElICH3CHTAMH.

4. References. Odopmisiercss B coorBeTcTBUH co cTanmaproM APA (APA Style
Reference Citations). ABTOp (TpaHCIMT), Ha3BaHUE CTAaThbU (TPAHCIHT), Ha3BaHHE
cTaThbu (B KBaJpaTHBIX CKOOKaX MEPeBOJ HA aHIIIUICKHUH SI3bIK), HA3BaHHE MCTOYHHKA
(TpaHCIIUT), BBIXOAHBIC JaHHBIE (TOpOJ C 0003HAUYCHWEM HAa AHIJIMICKOM SI3BIKE),
n3aTenbeTBO (Tpancnut). K mpumepy:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [In Ukrainian]

88 AnMinictparuBHe npaBo i nporec. Ne 3 (30). 2020.



Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.

TpanciuTepanuss UMEH W (aMIWIHA C YKPAaHMHCKOTO sSI3bIKA B COOTBETCTBUU
c TpeboBarmsamu [locranosnenns Kabunera Murnctpos Ykpaussl «O0 ynopsaodeHIN
TPaHCIUTEPALUH YKPAUHCKOTO ajdaBuTa JaTHHULEH» oT 27 staBapst 2010 Ne 55.

TpaHciauTepalist C pPYCCKOTO SI3BIKA  OCYHIECTBISIETCSI B COOTBETCTBHH  C
I'OCT7.79-2000. Cuctema cTaHAapTOB 10 HH(POPMAIHHT, OHOTHOTEIHOMY U H3aTETECKOMY
nemny. [IpaBuna TpaHcauTepaii KHPUIDIOBCKOTO TIUChMA JIATHHCKUM aJI(DaBUTOM.

5. Yka3pIBaeTcsd Ha YKPaWHCKOM M aHIJIMICKOM sI3bIKE (€CJIM CTaTbio MOJAHO Ha
HEMEILIKOM SI3BIKE):

Ha3BaHUE,;

(hamwns, IMs, OTYECTBO aBTOpa (-OB) CTAThH (He OoJiee IBYX YCIIOBEK);

JOJDKHOCTB, MECTO paboThI / y4eObl, y4eHasl CTENIeHb, YIeHOE 3BaHue (IIPU HATUYUH),
ANEKTPOHHBIN afpec;

paciiupeHHas aHHOTalUs W KJIIOYeBble cjIoBa. B aHHOTauMu NOKHA OBITH Takas
ctpykrypa: Llens, Merozpl, Pesynbrarel u BeiBogpl. O0beM aHHOTAIIMA: MHHAMYM —
300 cnoB, makcumyMm — 350 cnoB. K anHOoTanmu 006s3arenbHO 100aBisoT S—10 KITto4eBbIX
CJIOB WJIU CJIOBOCOUYETAHU.

CchUIKM Ha TUTEpaTypy JaroTcs B TEKCTE TOJIBKO B KPYIVIBIX CKOOKaX:

IIpu 3TOM Kaxablil rpaXkAaHuH YKpauHbl, KOTOPBIN COOTBETCTBYET YCTaHOBIEHHBIM
TpeOOBaHMAM K KaHAMIATy Ha [JODKHOCTh IPOKYypopa, BIpaBe OOpaTHThCA
B KBaJM(PUKAIMOHHO-TUCIUILIIMHAPHOW KOMHCCHUHU TPOKYPOPOB C 3asBICHUEM 00
y4acTHH B 0TOOpE KaHAMATOB Ha JOKHOCTD pokypopa (3Y «O mpokypatype», 2015).

Bce crarem, mocTymaromme B pENakIMIO NPOXOAAT 3aKPBITOC PELCH3MPOBAHKE
U TPOBEPSAIOTCS Ha IUIaruar.

Penxomnerust BmpaBe perieH3UpOBaTh, PEAAKTHPOBATh, COKpAIlaTh W OTKJIOHSTH
crathu. B ciydae HecoOmroneHus yKka3aHHBIX TPeOOBaHUH 110 O(OPMIICHUIO PYKOITHCEH
pemaKIys OCTaBIseT 3a COOOHM mpaBO HE paccMaTpUBaTh HX. Pemakuns He Bcerma
paszmenseT MO3WMIUI0 aBTOpOB IyOnukanmid. [lepenedarka crareid BO3MOXHA TOJBKO
C paspeleHus PeaaKInH.
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FOR AUTHORS

We accept articles of leading specialists in the sphere of public law, representatives
of legal practice, young scientists.

Technical requirements for article composition:

Size A 4; fields — 2 cm (bottom) x 2 cm (top), 3 cm (left) x 1,5 cm (right);
indention — 1,25 c¢m; line spacing — 1,5 cm; font — Times New Roman; size — 14.

The article volume is from 10 to 20 pages.

It should be used symbols as follows: quotes ““...”, hyphen (-), dash (=), apostrophe (*).

Sequence of placement of structural elements in a research article:

1. It is indicated in the language of the article (English or German):

title;

surname, name, patronymic of author (-s) of the article (no more than two persons);

job position, place of employment/study, academic degree, rank (if any), e-mail;

expended summary and key words. The summary consists of the following
obligatory structure: Purpose, Methods, Results and Conclusions. Summary volume:
minimum — 300 words, maximum — 350 words. After the summary, it is necessary
to add 5-10 key words or phrases.

2. Text of the article:

Introduction is an obligatory part of the research, where the author indicates topicality
of the subject and actuality of scientific decisions. Goal of research should be clearly
indicated along with the research tasks. It is necessary to specify the methodology
of research, the logic of presentation of the investigated material.

The main text should be divided into content-rich sections with separate headings
(up to 4-6 words).

The article should contain conclusions from the study, which present detailed findings
from the study and the prospects for further research in this direction.

3. Bibliography. Bibliography description is carried out taking into account
the National Standard of Ukraine DSTU 8302: 2015 “Information and documentation.
Bibliographic reference. General principles and rules of composition”. Reviewers can
reject an article in the case of improper execution of bibliography.

4. References. It is composed according to standards APA (APA Style Reference
Citations). There is an author (transliteration), title of the article (in square brackets,
English translation), source name (transliteration), source data (city with the English
mark), publishing house (transliteration). For example:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [in Ukrainian]

Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.
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Transliteration of names and surnames is carried out in accordance with
the requirements of the Resolution of the Cabinet of Ministers of Ukraine “On
Normalization of Transliteration of the Ukrainian Alphabet by Means of the Latin
Alphabet” dated January 27, 2010, No. 55.

Transliteration from Russian is carried out in accordance with GOST 7.79-2000.
System of standards on information, librarianship and publishing. Rules of transliteration
of Cyrillic script by Latin alphabet.

5. It is indicated in Ukrainian and English (if the article is submitted in German):

title;

surname, name, patronymic of author (-s) of the article (no more than two persons);

job position, place of employment/study, academic degree, rank (if any), e-mail;

extended summary and key words. Summary has to contain: subject of research,
methodology, goal and conclusions of research. The minimum volume of summary is
350 words.

References to the literature are given in the text only in parentheses:

At the same time, every citizen of Ukraine, who meets the established requirements
for a candidate for a post of prosecutor, has the right to appeal to the Qualification
Disciplinary Commission of Public Prosecutors with application of participation in
the selection of candidates on the post of prosecutor (The Law of Ukraine “On Public
Prosecution Service”, 2015).

All articles, which are sent to editorial office, pass a close review and are tested for
plagiarism presence.

Editorial board has the right to review, edit, reduce and reject the article. In the case
of neglect of mentioned requirements regarding manuscripts composition, editorial board
reserves the right to skip them. Editorial staff not always shares a position of authors.
Republication of articles is possible only with the consent of editorial board.
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