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WAIVER OF HUMAN RIGHTS: A RIGHT OR A CHALLENGE?

The author discusses the new tendencies of waiving human rights. In the article they are
qualified as a new emerging institute of Human Rights Law. The definition of human rights
waiver is discussed, as well as the necessity to give a legal regulation to it. The author
presents the existing definitions of human rights waiver, but does not share any of them,
particularly most of them define human rights waiver as not utilization of human rights,
but the author calls this definition as a passive application of human rights, whilst waiver
of human rights has its own content which is discussed in the article in details. Human rights
waiver is discussed in the light of the co-relation of the right to autonomy and the principle
of paternalism. The author presents some case law on waiver of human rights, which is very
rare. Specifically, the author presents the case law of the Constitutional Court of the Republic
of Armenia and the case law of the European Court of Human Rights. The legal positions
of the mentioned bodies can serve as good criteria in dealing with human rights waiver.
Particularly, the Constitutional Court of the Republic of Armenia held a decision dedicated
to this issue and qualified waiver of human rights as an exception from the classical
perception of human rights ideology. The author agrees with idea reflected in decision
of the Constitutional Court concerning the correlation of human rights waiver and right to
autonomy, according to which right to autonomy cannot be absolute and that absolute waiver
of human rights can, in its turn, violate the human rights. In this context the author highlights
the necessity of defining the limits of human rights waiver offering two important directions
for discussion of this question; the scope of the rights which can and cannot be waived,
the framework and criteria of a waiver of human rights.

Key words: human rights, new right, right to waive human rights, autonomy, paternalism.
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1. Introduction

The history of the development of human rights,
the struggle for them, for their declaration, and moreover,
for their real protection was difficult and impressive. The
human race made so many efforts over thousands of years to
achieve the idea of human dignity, equality, freedom, private
life, and all the others. From the ancient oriental philosophy,
antic philosophy, through middle ages, renaissance, new
era, and presently so many concepts, ideas, so many lives,
struggle for the declaration of a human being to be the highest
value. From the idea of Protagoras — the measure of all things
is a human being, to the contemporary perception of human
rights and freedoms: the journey has been long and hard.

We did it! We have an enormous quantity of international
treaties, courts, national legislation, and state bodies all
to serve humanity, to protect their rights and freedoms.
But what phenomenon do we meet? A new demand — for
a human being to be able to waive their rights. What does
this mean, how is it applied, how should a state respond?

The waiver of human rights is sometimes interpreted as
non-realization of a right. I call this passive realization. From
my point of view, a waiver of a human right is a demand
addressed to a state to derogate from its obligations to
protect a certain right concerning which the person demands
a waiver, for example, not to ensure the right to advocate
during criminal proceedings even if such participation is
mandatory according to the legislation or not to protect life
or mental or physical integrity and etc. Is this phenomenon
possible? Is it in compliance with the idea of human rights
and the obligations of the state, what are the limits of a claim
to waive a right, should the state go in this direction or not,
should it be regulated by law or not? All these questions
need some research and some response as they have already
become a part of the legal reality at both an international
and domestic level.

2. Waiver of Human Rights

2.1. Definition

A definition of a human rights waiver has not been
discussed a lot within the scientific literature and one
unanimous approach does not exist. Originally, even
the idea of waiving human rights was rejected. It was
believed that one of the characteristics of human rights

AnMinictparuBHe npaso i mporec. — Ne 1 (28). —2020.
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is that they cannot be waived or taken away (Office of the United Nations High
Commissioner for Human Rights, (United Nations), Frequently asked questions
on a human rights-based approach to development cooperation, New York
and Geneva, 2006, 1, December 27, 2019). The same idea can be met within judicial
practice as well. In the Webber Academy Foundation v. Alberta (Human Rights
Commission) (2015 AHRC 8 (CanLII)) case considered by the Alberta Human
Rights Tribunal justice Poelman held that waiver is not a possible defense in any
case, as human rights are a matter of public policy and protect the inherent dignity
of every individual; thus they “cannot be waived or contracted out of”” (H. Shireen,
Human Rights Cannot Be Renounced or Waived, University of Calgary Faculty
of Law BLOG September 1, 2016, 1). Mart Susi — Professor of the Human Rights
Law at the Tallinn University, discussing the issue of a waiver of human rights
in the context of the European Convention on Human Rights and the case law
of'the European Court of Human Rights considers that “The possibility of the waiver
of a convention right also seems to contradict the obligations taken up by Member
states of the Council of Europe under Article 1 of the convention — to guarantee
to everyone under their jurisdiction the rights and freedoms specified in article
1 of the convention” (M. Susi, Recent Judgments and Decisions of the European
Court of Human Rights towards Estonia, Juridica International XI/2006, 97).

In the judgment of the Supreme Court of Canada concerning the case
Dickason v. University of Alberta it is stated that the Ontario Human Rights Code
has been enacted by the Legislature of the Province of Ontario for the benefit
of the community at large and of its individual members and clearly falls within that
category of an enactment which may not be waived or altered by private contract
(Dickason v. University of Alberta, Supreme Court of Canada, September 24, 1992,
22700, 213-14). The same idea has been emphasized in another judgment held by
the Supreme Court of Canada in Insurance Corp. of British Columbia v. Heerspink.
In the judgment it was stated that “Furthermore, as it is a public and fundamental
law, no one, unless clearly authorized by law to do so, may contractually agree to
suspend its operation and thereby put oneself beyond the reach of its protection”
(Insurance Corp. of British Columbia v. Heerspink, Supreme Court of Canada,
August 9,1982, 16525, 158).

At the same time some tendencies in the opposite direction are coming up. For
example, David Miller in his article “Are human rights conditional?” discussing
the inalienable nature of the rights stated that “Human rights are also often said to be
inalienable: they are not things that a person can lose by virtue of the way she acts”
(D. Miller, Are Human Rights Conditional?, CSSJ Working Papers Series, SJ020,
Centre for the Study of Social Justice Department of Politics and International
Relations University of Oxford Manor Road, Oxford OX1 3UQ United Kingdom,
September 2012, 2012, 2). D. Miller noting this statement with some exception,
especially stated that “I leave aside here the question of voluntary waivers of human
rights, such as occur, in the short term, when a person agrees to have invasive

http://applaw.knu.ua/index.php/arkhiv-nomeriv/1-28-2020 7
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surgery” (Ibid). Here as we can see the idea of waiving human rights is mentioned
as an existing one. Another source stated that “Some human rights can be waived,
but only in limited circumstances; and certain rights can never be waived, such as
the right to liberty and protection from torture. Other human rights may be waived
but that waiver must be established in an unequivocal manner. For example, it can
be lawful to waive your rights in the employment context” (A Training Manual
on International Human Rights Law, Building Human Rights into Practice, The
Bingham Centre for the Rule of Law, London, UK, 2012). The idea of waiving
human rights and its practical application can be met also within the recent case law
of the European Court of Human Rights and some domestic jurisdictions.

However, the existing ideas and case law is vague. “It is not theoretically clear
whether an individual may waive his or her rights under the convention at all, nor
to what extent or exactly which convention rights may be waived” (M. Susi, Recent
Judgments and Decisions of the European Court of Human Rights towards Estonia,
Juridica International X1/2006, 97).

The examination of the rare research shows that waiving human rights is
discussed in the following manner; the legitimate decision of the person not to use
his/her right in a specific situation (A. Ghambaryan, Waiver of subjective human
rights and the conditions of legitimacy, Journal “Legality”, Yerevan, 2016, 24, to use
the right in violation of the deadlines stipulated by the law (A. Gambaryan, Otka3 ot
cyOekTHBHBIX IIpaB MostuanueM (Tacit waiver) (Waiver of subjective right by silence
(Tacit Waiver)) Teopus m mpaktruka odmiecTBeHHOTO pazsutus N4 (2018)). Some
specialists argue fairly that not realization of the rights does not amount to a waiver
of human rights (OTka3 OT CyOBEKTHBHBIX TPaXKIAHCKHX TIIpaB: THCCEPTAIHS
kaHuaata opuarndeckux Hayk: 12.00.03 / Cyxanosa Onust BiiagumuposHa).

In my opinion a waiver of human rights implies the demand of the person
addressed to the state to stop realization of its obligations, especially positive ones
for the protection of a special right of a special person. The parties of the relations
deriving from human rights are the human being and the state. Even in the case
of horizontal relations it is the state who carries a responsibility towards the person
to ensure the realization of their rights in relations with another human being.
The responsibility carrier in human rights relations is the state. The human rights
stipulated in the international treaties and the domestic basic laws/Constitutions
are addressed to the state who is obliged to perform some obligations directed to
the protection of these rights.

A human right is a freedom of the person to choose the possible legally formulated
version of his/her behavior concerning a special situation. The idea that a waiver
of a human right is just a non-realization of a right cannot be justified as non-
realization of a right is also a form of its realization, of its enjoyment, just in a passive
way. Besides, in case of non-realization of a right, the obligation holding party
of human rights relations — the state, does not participate in any manner, which is not
possible as to waive a right implies some consequences which cannot leave the state

8 AnMinictparuBHe npaso i mporec. — Ne 1 (28). —2020.
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without any role. So, if the relation based on human rights is a relationship between
a state (here I consider the classical understanding of human rights relation — vertical
relations. Though in case of horizontal relations the state in any case holds active
role as it is the state’s obligation to protect the person in those horizontal relations)
and a human being, and if the state carries obligations to ensure those rights, it means
that waiving a human right is a demand of the person addressed to the state to stop
performance of its obligations, especially positive obligations concerning the waived
right. In this situation another question arises — whether the state has an obligation to
stop performance of its obligations based on such a demand of the human being or
it comes to the margin of appreciation of the state to decide this issue. In the context
of this issue such ideas should be discussed as autonomy and paternalism which
refers to another question — limits of a human rights waiver.

2.2. Limits of a Waiver of Human Rights

The idea of a waiver of human rights arises from the right to autonomy.
Autonomy is a familiar concept within legal, moral, and political philosophy
(J. Coggon and J. Miola, Autonomy, Liberty, And Medical Decision-Making, Camb
Law J. 2011 Nov; 70(3): 523-547). For example, such issues as assisted suicide,
euthanasia, voluntary interference with mental and physical integrity, and etc.,
which are the types of waiver of such rights as life, physical and mental integrity,
are the expressions of the right to autonomy. The European Court of Human Rights
discusses these issues within the right to self-development which is also an element
of right to autonomy. The right to autonomy implies the possibility of a human being
to make decisions about their life. It denotes self-government. The specialists also
stress the free will of a human being and possibility to act without the interference
of third parties. Human rights in turn exist to protect some sides of human life
and life itself too. Correspondingly, human rights demand the existence of a state’s
obligations to take care for these rights. As a result, when it comes to the correlation
of human rights and the right to autonomy the issue of a waiver comes out when
the person demands not to protect their rights, when the person demands from
the state to take away its care. In this context, another famous question comes out —
whether the state has an obligation to stop its care, i.e., protection of human rights in
any case the person demands it. In my opinion the proper balance between the right
to autonomy and paternalism should be kept. The aforementioned is especially true
when it comes to such spheres as end of life, physical and mental integrity. In these
cases, people can be especially vulnerable and letting them make decisions which
can harm themselves will go too far in the sense of the protection of life as a value.
In ECtHR judgment on the case of Pretty v. the United Kingdom the Court expressed
an approach on this issue that went too far, particularly it stated that “...in the sphere
of medical assistance, even where the refusal to accept a particular treatment might
lead to a fatal outcome, the imposition of medical treatment without the consent
of a mentally competent adult patient would interfere with his or her right to physical
integrity”. Such position is marginal in my opinion. It contradicts the Court itself; its

http://applaw.knu.ua/index.php/arkhiv-nomeriv/1-28-2020 9
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position in accordance with which Article 2 and 3 of the European Convention on
Human Rights are the core values of the Convention. In this case the Court undermines
the life of the person, by passive actions; in other words, by not giving the treatment
the state, in fact, does not fulfill its positive obligations for the protection of the right to
life. It shall be stressed that there is no right to die. Thus, countries shall take positive
means to protect life, even in case the person refuses medical treatment which can
safe their life. However, if the state acts conversely, the state becomes a supporter
of suicide. One should keep in mind that the whole legal system and the state in
general exist for only one main aim — to protect human life, to make it prospective
and secure. This is the main idea of the theory of the emergence of a state on the basis
of the social contract and natural law which are the basis for democratic societies.
It also shall be taken into account that in difficult situations which require medical
treatment with fatal consequences people are under emotional and psychological
pressure and are not able to understand what they are doing. In such cases, in my
opinion, where the treatment is fatal and the adult refuses it, the opinions of relatives
and those who have a close relationship shall be taken into account. The person
should also be given some psychological help if he/she refuses the treatment which
could allow recovery. In such cases, the person can be under immense stress.

The mentioned position of the court is also in direct conflict with the Hippocratic
oath, which requires “all measures [that] are required”...“T will apply, for the benefit
of the sick”. Generally, no enforcement can be made and no treatment can be
performed against the will of the person, however, some mechanisms to try to save
the life should be introduced, as the life is the highest value.

In 2002 in the case of Pretty v. the United Kingdom the ECtHR held that the very
essence of the Convention is respect for human dignity and human freedom. Without
in any way negating the principle of sanctity of life protected under the Convention,
the Court considers that “...it is under Article 8 that notions of the quality of life
take on significance. In an era of growing medical sophistication combined with
longer life expectancies, many people are concerned that they should not be forced
to linger on in old age or in states of advanced physical or mental decrepitude which
conflict with strongly held ideas of self and personal identity. [...] The applicant in
this case is prevented by law from exercising her choice to avoid what she considers
will be an undignified and distressing end to her life. The Court is not prepared to
exclude that this constitutes an interference with her right to respect for private life
as guaranteed under Article 8 §1 of the Convention”.

I would like to stress three elements in this judgment specifically, which can
be challenging from the point of view of dignity and autonomy as well. Firstly,
the Court mentioned “what she considers”. This means that the Court did not
state any criteria for a situation in which the person can choose death. In such
a case even a little disadvantage in life could be defined by a person in this way.
Secondly, the Court mentioned “mental decrepitude” as a ground which can make
life undignified. But here a question arises, whether the person may enjoy personal
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autonomy and decide on life or death issues while being mentally ill? The answer
seems to be obvious. Finally, the third one is when the Court mentioned as a ground
for making life undignified “being in old age”. In my opinion such statement
undermines the value of the elderly. Such a statement from the Court reminds some
form of eugenics. In Haas v. Switzerland the Court developed the idea adding that
“... an individual’s right to decide the way in which and at which point his or her life
should end, provided that he or she was in a position to freely form his or her own
judgment and to act accordingly, was one of the aspects of the right to respect for
private life within the meaning of Article 8 of the Convention”.

The ideas expressed in Gross v. Switzerland seem to be ideological support for
death even in cases of absence of any illness. Here the Court cited the mentioned
ideas and added that “... having regard to the above considerations, and, in particular,
the principle of subsidiarity, the Court considers that it is primarily up to the domestic
authorities to issue comprehensive and clear guidelines on whether and under which
circumstances an individual in the applicant’s situation — that is, someone not
suffering from a terminal illness — should be granted the ability to acquire a lethal
dose of medication allowing them to end their life. Accordingly, the Court decides
to limit itself to the conclusion that the absence of clear and comprehensive legal
guidelines violated the applicant’s right to respect for her private life under Article
8 of the Convention, without in any way taking up a stance on the substantive content
of such guidelines”.

Thus, the Court considers it possible for states to help people die in cases where they
are only elderly or do not wish to become elderly or in any other case instead of calling
on the states to take care of such people and showing them social and moral aid.

Positions like these undermine the idea of life as a value in general. In this regard,
some authors have already expressed the idea that “the basic argument for assisted
suicide is that life has its value only as long as it has a meaning for the person whose
lifeitis...” (E. Drogon, ‘The Right to Die with Dignity’, in: T. Gries and R. Alleweldt,
Human Rights within the European Union, Berlin: Berliner Wissenschafts-Verlag
2004, 100). Such approaches to human life are risky as ideologically they are full
of nihilism to human life and human beings in general, like “do what you want,
nobody cares for you”. So, in all the aforementioned cases, paternalism can be
justified, and the waiver rejected.

There is another important justification against an absolute waiver. In several
cases the state shall not stop its protection as the opposite will result in violation
of human rights as the highest value. It is important to understand that the protection
of human rights does not imply merely the protection of the interest of a concrete
person who has entered into relations with the state concerning a special right. By
protection of human rights, the state protects the special human right as a value,
as a general value. For example, when the state starts an investigation of a murder
it is directed not merely to that special case, not only to resolve that special case
but also to show its concern about human life in general, that it cares about human
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life as a value, as a general value. Investigation in this case is directed also to
prevent crime in the future and to educate people. The object of the protection
of a human right includes not only the interest of the specific person but also
the general interest of the whole society. So, the protection provided by the state
does not refer merely to the will of that person and therefore it cannot be waived by
a wish of the person because the waiver can be attractive for a specific person but
be in contradiction with the will of the society. In this case the waiver can violate
the idea and value of the special right.

In the context of the aforementioned the issue of the limits of human rights waiver
arises. I would like to discuss these limits in two directions;

— the scope of the rights which can and cannot be waived,

— the framework and criteria of a waiver of human rights.

In regard to the first issue I would like to differentiate human rights into two
groups by applying the criterion of humiliation of the nature of a human being. I can
suppose that a human rights waiver can never be used in regard to those human rights
the waiver of which will result in humiliation of a human life and human nature. For
example, right to life, right to physical and mental integrity.

What about the rights which can be waived? Such as the right to fair trial, right
to freedom of movement, right to freedom of speech etc.? Can these human rights
be waived in an unlimited manner? In my opinion some criteria should be applicable
to a waiver of these rights too. In my opinion the most reasonable criterion in this
regard can serve the criterion of violation of the very essence of the given right. This
is a very significant criterion/principle recognized by the case law of the European
Court of Human Rights. This principle is also enshrined in the Constitution
of the Republic of Armenia. Particularly Article 80 of the Constitution stipulates that
the essence of the provisions on basic rights and freedoms enshrined in this Chapter
shall be inviolable (The amendments to the Constitution of the Republic of Armenia
were introduced through a referendum on 6 December 2015, Article 80).

As for the procedural rights, the waiver here cannot be unlimited either. The main
limit here can be the interests of justice, for example in cases where the state appoints
an attorney it could act against the wish of the accused to defend himself pro se.

3. Practical Realization of a Waiver of Human Rights

3.1. Legal Regulation of a Waiver of Human Rights

No international legal act regulates the relations concerning the waiver of human
rights. Some domestic legal acts regulate this phenomenon but mainly in regard
to the procedural human rights. The same is true for the case law of the European
Court of Human Rights (Poitrimol v. France, Hakansson and Sturesson v. Sweden).
In these cases, the European Court of Human Rights developed some principles for
the application in regard to the waiver of procedural human rights. Especially in the case
of Poitrimol v. France the European Court of Human Rights stated that, “however, such
a waiver must, if it is to be effective for the Convention purposes, be established in
an unequivocal manner and be attended by minimum safeguards commensurate with
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its importance. In case of Hakansson and Sturesson v. Sweden the European Court
of Human Rights added that “waiver must be made in an unequivocal manner and must
not run counter to any important public interest”. Therefore, as we can see, the waiver
concerning even the procedural rights is not absolute.

The Constitutional Court of the Republic of Armenia also discussed the principles
of the human rights waiver in its decision DCC-1403 adopted on February 13, 2018.
It stated that “the application of the institution of refusal without reservations may
lead to violation of rights”. The European Court of Human Rights also developed
the legality test for the waiver of human rights. The failure to comply with the test
amounts to a violation of a right. The mentioned comes to prove that absolute waiver
of human rights is not possible, which is justified as the legal system and the state exist
to protect the inviolability of the rights, dignity, and substance of the human being.

In my opinion waiver of human rights is a new emerging legal institution which
requires definite legal regulation. All the issues concerning human rights should
comply with the principle of legal certainty. To resolve this problem, [ would offer
to stipulate some legal norms in the domestic legislation. The practical realization
of waiver of human rights can be performed via a separate legal act or legal norms
stipulated in the basic laws of the states. In the Constitutions the states separately
and definitely enshrine the human rights and their limitations. In the same logic,
the waiver should be regulated taking into account the tendency of application of this
institution by the domestic courts as well as by the European Court of Human Rights.

3.2. The Armenian Case Law on a Waiver of Human Rights

In the Republic of Armenia only one case exists concerning the waiver of human
rights (Decision of the Constitutional Court of the Republic of Armenia— DCC-1403,
13.02.2018) The Human Rights Defender of the Republic of Armenia brought a case
to the Constitutional Court. The Applicant considers that the challenged provisions
regulated by the Criminal Procedural Code contradict Part 2 of Article 67 and Article
79 of the Constitution of the Republic of Armenia insofar as the application
of the institution of compulsory participation of a defender contradicts the full
exercise of the defendant’s right to be defended personally or through his chosen
counsel. In the Applicant’s opinion, existing legal regulations create a situation in
which, on the one hand, the fundamental right of a suspect or accused for the defense,
in person or through a lawyer chosen by him, is opposed, and on the other hand,
the obligation of the body conducting the criminal proceedings (as part of the right
to a fair judicial trial) to ensure effective legal representation, within which the body
conducting the proceedings has the right not to accept (and in the case of applying
the sanctions as the removal of the defendant from the courtroom, the court does
not accept) the refusal of the suspect, accused or defendant from the defender.
The Applicant notes that, as a general condition, the defense counsel assumes
their authority with the consent of the person accused of a criminal offense (Part
2 of Article 68 of the RA Criminal Procedure Code), whereas in the case of applying
sanctions against the defendant without their consent, applying the institution
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of mandatory legal representation, a public defender is involved, which indicates
a contradiction between these legal regulations and legal uncertainty. The Applicant
asserts that the RA Criminal Procedure Code does not specifically and clearly
regulate in which case the duty of the state represented by the implementing body
to ensure compulsory legal representation prevails over the fundamental right
of the accused to defend themselves or through their chosen counsel. Referring to
some precedents of the European Court of Human Rights, the Applicant argues that
the right of an accused person to have a defender of their choice is not absolute.
This right can be ignored or considered secondary by the court if there are relevant
and sufficient grounds for this due to the priority interest of the justice. According to
the Applicant, the RA Criminal Procedure Code should clearly indicate the boundaries,
as well as the criteria and standards by which the body conducting proceedings can
determine whether there are actually “relevant” and “sufficient” grounds to consider
the existence of a priority interest of justice.

As a result of the consideration of the case the Constitutional Court of the Republic
of Armenia held that in the context of realization of the institutions of the protection
of human rights and waiver of human rights proportionality should be ensured. The
Constitutional Court also stressed that the absolute waiver would result in violation
of human rights. The Constitutional Court held that “waiver of human rights shall not
become a demand addressed to a state to abandon its positive obligations directed to
the protection of human rights. In this case the state should give priority to human rights
not only as a possibility of people to choose their behavior but as an absolute value”.

3.3. Regulation of a Waiver of Human Rights Within the Jurisdiction
of International Bodies

The case law of the European Court of Human Rights refers to the procedural
rights. It is worth noting from the very beginning that the European Court of Human
Rights does not defend the waiver of human rights in all cases. Some fundamental
ideas were expressed by the Court in cases such as Croissant v. Germany, Lagerblom
v. Sweden, Correia de Matos v. Portugal, Sakhnovskiy v. Russia, Pishchalnikov v.
Russia, Hakansson and Sturesson v. Sweden, Sejdovic v. Italy, Simeonovi V. Bulgaria,
Jones v. the United Kingdom, Talat Tung v. Turkey and others.

In the case of Sakhnovskiy v. Russia the European Court of Human Rights
stated that “neither the letter nor the spirit of Article 6 of the Convention prevents
a person from waiving of his own free will, either expressly or tacitly, entitlement
to the guarantees of a fair trial”. As mentioned above in the case of Hakansson
and Sturesson v. Sweden the European Court of Human Rights also stressed that
“such a waiver must be established unequivocally and must not run counter to any
important public interest”.

In the case of Sejdovic v. Italy the European Court of Human Rights has also
stated that “before an accused can be said to have implicitly, through his conduct,
waived an important right under Article 6 of the Convention, it must be shown that
he could reasonably have foreseen what the consequences of his conduct would be”.
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Notwithstanding the fact that the European Court of Human Rights considers it
possible to waive the procedural rights under Article 6 of the European Convention
on Human Rights, the case law of the Court proves that the opposite, i.c. the absence
of waiver under the domestic legislations is not considered to be in breach with
the European Convention on Human Rights. Particularly the case of Correia de Matos
v. Portugal is worth noting in this sense, as the Court here adopted fundamental legal
positions in the context of waiver of procedural rights. In this case the applicant
alleged that the decisions of the domestic courts refusing him to conduct his own
defense in the criminal proceedings against him and requiring that he be represented
by a lawyer had violated Article 6 § 3 (c) of the Convention. The European Court
of Human Rights did not find a violation of human rights here. Although judge Pinto
De Albuquerque and judge Sajé adopted dissenting opinion concerning this. They
were against the statement of absence of the violation.

Concerning the waiver of human rights in the abovementioned context some
ideas were expressed by the United Nations Human Rights Committee (HRC)
in the Communication No 1123/2002. In this decision the HRC expressed ideas
concerning the wish of the person and cases when the state may act against that
wish. Particularly the HRC stated that the “right to defend oneself without a lawyer
was not absolute. The interests of justice could require the assignment of a lawyer
against the wishes of the accused, particularly in cases of a person substantially
and persistently obstructing the proper conduct of the trial, or facing a grave
charge but being unable to act in his own interests, or where it was necessary to
protect vulnerable witnesses from further distress caused if the accused were to
question them himself. However, any restriction on the accused’s wish to defend
himself had to have an objective and sufficiently serious purpose and could not go
beyond what was necessary to uphold the interests of justice” (U.N, Doc., CCPR/
C/86/D/1123/2002, Communication No 1123/2002, 28 March 2006, para 7.4). “The
assessment of whether in a specific case the assignment of a lawyer was necessary in
the interests of justice had to be made by the competent courts” (U.N, Doc., CCPR/
C/86/D/1123/2002, Communication No 1123/2002, 28 March 2006, para 7.5).

4. Conclusions

Human rights waiver is a new emerging phenomenon. It is an exception from
the general rule to protect the human rights. Human rights waiver is a person’s demand
addressed to the state to not protect his/her rights, to stop performance of its obligations
for the protection of human rights. Human rights waiver is not regulated by any
international legal act, nor does any domestic law exist specially for the waiver. Some
rare case law exists but mainly regarding the procedural human rights.

The aforementioned research showed the necessity to regulate human rights
waiver in more detail as it can lead to such consequences as end of life, or interference
with mental and physical integrity. Waiver and right to autonomy are strongly
linked. But even wish and autonomy cannot be unlimited. The criteria which limit
the possibility to waive the human rights should be defined by the domestic legal acts
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at the minimum. Vague and not regulated realization of waiver of human rights can
lead to violation of human rights.
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Asmop obcyscoaem Ho8ble MeHOeHyuu omKaza Om npag uenogeka. B cmamve onu
K6anu@uyupyomesi Kak Ho8ulil (popMupyIowuiics UHCIumym npasa npas yenogexa. Q6cysicoaemces
onpedeneHue OmKaza Om NPas 4ei06eKd, d Maxdice HeoOXOOUMOCHb €20 3aKOHOOAMEeNbHO20
peaynuposanus. A6mop npeocmasisen cyuwecmsyiowjue onpeoeienus OmKaza om npaeg Yeioeexd,
HO He pa3zoerisem Hu 00HO U3 HUX, 8 YACTHHOCMU, OONbULUHCINGO U3 HUX ONPEOeNiAIon OMKA3 O Npas
uen06eKa KaK HeUCNoIb308AHUE NPAG YEL0BEKA, HO ABMOP HA3bIBAENT DTNO ONpedeleHuUe NACCUBHBIM
npuMeHeHuemM npas Yenoeexd, 8 mo 6pems KAk OmKa3 om npaes Yeiogexa umeent ceoe cooepiicatile,
0 KOmopom noopobHo pacckazviéaemcsi ¢ cmamve. OmKaz om npas uenosexa 00Cyicoaemcs 6
ceeme 63aUMOCEA3U NPAsa HaA AGMOHOMUIO U NPUHYUNA namepranusma. Aemop npedcmasisiem
HeKomopble npeyedenmnoe npaso 06 omKaze om npas uYerno6eKd, KOmopoe s6JAemcst 04eHb
peoxum. B wacmnocmu, asmop npeocmasnsem npeyedenmuoe npaso Koncmumyyuonnozo Cyoa
Pecnybnuku Apmenus u npeyedenmuoe npaso Eeponetickoeo cyoa no npasam uenosexa. [lpasosuvle
no3UYUU YROMAHYMBIX OP2AHOE MOV CIYAICUMbG XOPOWIUM KpUmepuem npu paccCMompenuu u
NpUMeHeHUul omKkaza om npae weiosekd. B uacmunocmu, Koncmumyyuonnwiti Cyo Pecnybnuxu
Apmenus npumsan pewenue, NOCEAUEHHOE IMOMY 60NPOCY, U KEATUDUUUPOBAL OMKA3 OM
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npas 4enogeka KaK UCKIIOYeHUe U3 KIACCUYeCKO20 BOCHPUAMUS UO0N02UU NpAs 4el06eKd.
Asmop coanacen ¢ uoeetl, ompasiceHHoll 6 pewienuu Koncmumyyuonnoeo cyoa omHoCUmensHo
COOMHOUIEeHUs OMKA3A OM NPA8 Yel08eKd U NPAsd HA A6MOHOMUIO, CONACHO KOMOPOMY Npaso
HA A8MOHOMUIO He Modicem Oblimb aOCOTIOMHBIM, U YUMo aOCOTIOMHbIN OMKA3 OM NPA8 Yelo8eKd
ModHcem, 8 c0l0 oyepedb, NpUBeCmu K HapyweHuio npaes uenosexkd. B smom konmexkcme asmop
nooueprusaem HeoOXo00UMOCHb ONPeOeleHUst PAHUY OMKA3A OM NPAs Yelo8eKd, npediazds 06a
BAJICHLIX HANPABLEHUs OISl OOCYHCOEHUS IMO20 80NPOCA; 00bEM Npas, om KOMOPbIX MOXCHO U
Hellb351 OMKA3AMbCA, PAMKU U KDUMEPUU OMKA3a om npas ueiosexd. Asmop npeonazaem maxoice
NPUHYUNBL ONpedeNeHUs ZPanUY OMKA3d OM NPA8 Yelo8eKd, 8 YACIMHOCIU A8mop pasoensiem 0ge
2pYnnbl NPas YeioBeKd 8 3a8UCUMOCIU O MO20, HAPYUAen i OMKA3 OM 3MUX Npag CYUHOCHb
yenogeueckou namypwl. Credo6amenbHo, OMKA3 OM NPAs, HAPYUAIOWULL CYWHOCTb Yel08EYeCKOll
HAmMypol, HeBO3MOdICeH. Bmopoil npunyun kacaemcsi mex npae, Ha KOMopbvie Nepawill KpUmeputi
He pacnpocmpanaemcs. B amom ciyuae modxcem npumeHAmMsCs RPUHYUR HEPYUUMOCIU CAMOU
CywHOCMU Npasd, mo ecmv eciu obvbeM OmKa3a Om OAHHO20 Npasa 4elo8eKkd Hapyuiaem
CYWHOCMb OAHHOZ20 NPAsd, MO OMKA3 HEB03MONHCEH.

KuaroueBble cjioBa: IpaBa 4€JI0OBCKa, HOBOC IPpaBo, MpaBO OTKa3a OT IIpaB 4YCJIOBCKA, aBTOHOMMUS,
naTrepHajins3M, HOBBIM HUHCTUTYT IIpaB YCJIOBCKA.
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ADMINISTRATIVE OFFENCE IN THE FIELD OF INTELLECTUAL
PROPERTY AS THE GROUND FOR ADMINISTRATIVE LIABILITY

Thearticledeals with homogeneous group of administrative offences - administrative offences
in the field of intellectual property as a basis of administrative liability. It is emphasized
that the objective features of this administrative offence are its social harm, wrongfulness
and punishment, and subjective ones are guilt and subjectivity. It is emphasized that only
in the presence of all these features can one speak of qualifving an individual’s act as an
administrative offence and resolving the issue of bringing him to administrative liability.
The definition of the term “administrative offence in the field of intellectual property” is
proposed as envisaged by the legislation on administrative liability of socially harmful,
unlawful, guilty act, committed by the subjects of such unlawful acts that encroach on the
set of property and personal non-property rights to the intellectual results. It is established
that all warehouses of administrative offences in the field of intellectual property (art. 51-2,
107-1, 156-3 (in the part concerning intellectual property objects), 164-3, 164-6, 164-7,
164-8, 164-9, 164-13) there are such elements as objective signs and subjective features,
which in their unity form the composition of administrative offences of this group. It is
noted that the only generic object of these administrative offences is the group of public
relations of intellectual property, which are protected by the law on administrative liability,
and the subject of this group of public relations are objects of intellectual property. It is
proved that the objective side of administrative offences in the field of intellectual property
is a set of ways of infringement of intellectual property rights. Attention is drawn to the
fact that in practice the violation of intellectual property rights to different objects has
different economic, social and legal consequences, and therefore the degree of their social
harm is different, and therefore there is a need to differentiate administrative liability
depending on the intellectual property. Subjective signs of the administrative offences of
this group, which are represented by their subject, are established, and the subjective side
is characterized by the fact that they are committed only intentionally.

Key words: administrative liability, administrative offence, administrative misconduct, intel-
lectual property, objective part, ground for administrative liability, subjective part, area of
intellectual property.
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1. Introduction

The basis for the application of administrative liability
for violation of intellectual property rights is a homogeneous
group of administrative offences — administrative offences
in the field of intellectual property. We believe that without
a clear understanding of the essence of the concept
of an administrative offence in intellectual property,
an effective solution to the problems of intellectual
property protection will be impossible, because its content
determines the further directions of legal regulation in
this field and is the basis for the legislative enforcement
of the relevant legal actions. However, the disclosure
of the concept of administrative offence in intellectual
property requires, first of all, attention to the general
theoretical concept and features of administrative offence,
which, long before the legislative consolidation of this
definition in the theory of administrative law, was actively
developed by many scholars. The issue of defining
the term “administrative offence” remains relevant today
and is essential not only in theoretical but also in practical
aspects. The importance of this area of research lies in
the fact that the quality of interpretation of the concept
of an administrative offence depends on the resolution
of specific issues of administrative law, such as grounds
for administrative liability, determining the range of its
actors, as well as assessment of administrative offences.
In addition, solving these problems is of great practical
importance as it will facilitate the proper assessment
of this type of offences and the application of administrative
penalties for committing them.

2. Analysis of recent research and publications

The issue of the need to separate administrative
offences in the field of intellectual property into
a separate group of illegal acts is hardly considered
by the administrative law science. It should be noted
that part of the scientists (V.V. Halunko, T.A. Harbuz,
O.M. Golovkova, I.LH. Zaporozhets, H.S. Rymarchuk,
N.V. Trotsyuk, Ye.V. Yurkova) do not consider to be justified
the above arrangement of the rules on administrative
liability for offences in the field of intellectual property
in the structure of the Special part of the Code of Ukraine
of Administrative Offences (hereinafter — the CUAO),
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and critically referring to the proposals to consolidate the rules of these articles
in separate chapter. They argue that such changes will not only contribute solving
any functional problems, but also capable of raising a number of additional issues.
However, some of them (T.O. Harbuz, H.S. Rymarchuk) agree that the specifics
of legal regulation of public relations in the field of intellectual property and because
of the dual nature of objects of intellectual property does not allow to attribute
the composition of these administrative offences to administrative offences affecting
property, or to administrative offences in the fields of commerce, catering, services,
finance and business.

Meanwhile, on the pages of scientific legal literature, there is an increasing
number of proposals regarding the need to group articles that assume liability
for unlawful encroachments on intellectual property into one structural element
of the CUAO. For example, N.V. Trotsyuk noted that it is advisable to set aside
a separate chapter in the CUAO for the Protection of Intellectual Property as a Special
Legal Relationship Category, which will allow to take into account the peculiarity
of the object of the unlawful encroachment. However, the authors of such proposals
are not strictly unanimous. Thus, some experts (F.O. Kirilenko, V.A. Svyryda)
argue for the need to isolate a special chapter on administrative offences in the field
of intellectual property, while others (I.S. Kravchenko, A.H. Maidanevych) support
their inclusion in the composition of the existing chapters of CUAO.

The article’s objective is to formulate the concept and study of objective
and subjective features of an administrative offence in intellectual property as
a ground for administrative liability and development of proposals for improvement
of legislative regulation of issues of administrative liability for this type of offences.

Methods of research. Philosophical, general scientific and special methods are
used to achieve the article’s objective. The dialectical method was used to make
a comprehensive analysis of the administrative offence in the field of intellectual
property. The application of methods of analysis, synthesis, systemic and structural-
functional methods allowed to study the main components of an administrative
offence in the field of intellectual property. The application of the structural-functional
method facilitated a comprehensive study of the administrative-legal relations that
arise in the process of violation of intellectual property rights.

3. Basic content

Art. 9 of the Code Of Ukraine of Administrative Offences (hereinafter CUAO)
defines an administrative offence as unlawful, guilty (intentional or negligent) act
or omission that encroaches on public order, property, citizens’ rights and freedoms,
in accordance with the established procedure of administration, and under which
the law provides for administrative liability (Kodeks Ukrayiny’ pro administraty’vni
pravoporushennya, 1984, gruden 7). This article defines the general concept
of “administrative offence”, reveals its material content, legal nature and social
essence, analyzing which can formulate the main features of administrative offence,
in particular, and offences in intellectual property. Unlawful act in the theory
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of administrative law is recognized as an administrative offence if, in the aggregate,
it contains all without exception objective and subjective features that distinguish
them from lawful behaviour, as well as from other offences (crimes, disciplinary
offences, civil law offences). Objective signs of an administrative offence are its
social harm, wrongfulness and punishment, and subjective — guilt and subjectivity.
Only in the presence of all these signs can one speak of qualifying an individual’s
act as an administrative offence and resolving the issue of bringing him/her to
administrative liability.

We believe that these features are also characteristic of all administrative offences
in intellectual property. And the first most significant feature of administrative
offences in intellectual property is their social harmfulness, which consists in
violation of intellectual property rights and causing damage (tangible and intangible)
or threatening to cause them to the actors of those social relations that have arisen
due to the use of intellectual creative activities and are protected by legislation on
administrative liability. Public harmfulness of an administrative offence means that
it causes harm to certain social relations, which are protected by legal rules: state
and public order, property, citizens’ rights and freedoms, established management order
(Olishevs’ky’j, 2016). This harm can be both material and other (moral, organizational,
etc.). The act or omission of the entity causes or threatens to cause harm to the objects
of administrative and legal protection, in this case an encroachment on intellectual
property rights, such as copyright or trademark rights (goods and services mark). Public
harmfulness in these cases acts as an objective property of such offences and a real
violation of the intellectual property rights relationship, constituting the "destruction
of'the social wrongdoing in the object — relations of the right to the intellectual property
objects" (Selivanenko, 2013). The emergence, alteration or loss of social harm of such
action is conditioned by the objective regularity of social development, inextricably
linked with those socio-economic processes that take place in society.

Although today there is almost no debate among scholars about the nature
and material properties of administrative offences, the aspect of its social danger
and harmfulness remains debatable. Some authors (G.I. Petrov, A.M. Yakuba,
M.S. Strogovich, Yu.P. Bytyak) exclude public danger from among the signs
of administrative misconduct, while others acknowledge its spread both to crimes
and to administrative offences. (O.Ye Lunyov, O.F. Shishkov, A.V. Seryogin).
V.M. Potsiluiko considers the public danger of administrative misconduct as damaging
to public relations, because in the linguistic sense, “dangerous” is harmful, capable
of causing harm (Pocilujko, 2017). In our view, an administrative offence should
be considered a socially harmful act with a degree of danger less than that found
in the criminal offence. The Administrative Offences of Administrative Institution
are not called “socially dangerous” — there are definitions such as “occurrence
of harmful consequences”, “act that harms...”, “harm caused”, etc. This makes it
possible to characterize an administrative offence as socially harmful. That is, harm
is an inherent feature of every administrative offence.
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As for the assessment of the public harm of administrative violations of intellectual
property rights, it occurs at two levels: legislative (to date, the legislator has already
placed most of the composition of these offences in the CUAO (Art. 51-2, 107-
1, 156-3 (in the part concerning intellectual property), 164-3, 164-6, 164-7, 164-
8, 164-9, 164-13) and law enforcement (when public administration entities
evaluate its degree in a specific in case of violation of intellectual property rights).
Social harmfulness belongs to evaluation concepts, and the criterion of its degree
is the objective and subjective features of the composition of the administrative
offence in intellectual property: a specific object of intellectual property (the result
of'a person’s literary and artistic activity, the result of his/her scientific and technical
activity or the result individualization of goods (services) and their manufacturers),
consequences, method of committing an administrative offence, guilt, motive
and purpose. The damage caused by the violation in intellectual property finds its
assessment in the sanction of the legal rules. Its high level is evidenced by the fines
with a solid lower limit. Small amounts of damage are evidenced by the minor
offence. Only the assessment of the whole set of features can reveal the gravity
of the wrongful act — objective and real harm.

Administrative offences in intellectual property that directly cause damage
are manifested in the real, material result (they are called offences with material
composition). These include, in particular, the display and distribution of films
without a state certificate for the right to distribute and display films (Articles
164-4 of the CUAO), the illegal distribution of copies of audiovisual works,
phonograms, videograms, software and databases (Articles 164-9 CUAO).
Administrative offences, which involve only danger or the possibility of causing harm
and encroach on the legal form, are formal. Such are violations of mandatory rules that
outline certain obligations and rights (e.g., infringement of intellectual property rights
(art. 51-2 of the CUAO), violation of the legislation governing the production,
export, import of disks for laser systems reading, exporting, importing of equipment
or raw materials for their production (art. 164-13 of the CUAO).

The legal form of expression of social harmfulness of an administrative offence
in intellectual property is its illegality, which indicates the illegality of such acts
and their prohibition in the legislation on administrative liability. Unlawfulness
is an intrinsic property of any administrative misconduct, which consolidates
both the negative assessment of a certain act by the legislator, as a representative
of the state, and the actual fact of leveling a legal order that determines the relevant
attitude to the person-delinquent (Kalyenichenko, 2016). Unlawfulness, as a sign
of an administrative offence in intellectual property, provides for a direct indication
of'this in the law, that is, it excludes the possibility of administrative liability for actions
not provided for by the legislation on administrative offences. The administrative
offence is only recognized as such unlawful act for which the lagislator provides
for a special type of state coercion — administrative liability. The wrongfulness
of an administrative offence is a violation of the mandatory rules established by
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the state. The administrative offence can be manifested in both unlawful action
and unlawful inaction. In the first case, an act prohibited by law is committed, and in
the second, the offender does not act, although the law requires him/her to take
active actions. A sign of wrongfulness means that a right that is clearly established in
a particular law, or whose violation is specifically enshrined in a special legislative
act, is violated. Special legal acts defining the fundamental rights to intellectual
property objects are “On copyright and related rights”, “On protection of rights to
inventions and utility models”, “On protection of rights to plant varieties”, etc.

Administrative unlawfulness is closely linked to public harm and is an objective
manifestation ofthereal harmfulness ofactions forpublicrelationsinintellectual property
and its legislative evaluation. In addition, administrative unlawfulness is a legal feature
of social harm, and its degree determines the objective limits of unlawfulness, beyond
which the question of criminalization of this act already arises (Py’s’mens’ky’j, 2015).
Allocation of administrative unlawfulness as a mandatory sign of an administrative
offence is a concrete expression of the principle of legality in administrative law, since
administrative liability is subject only to the person who committed a socially harmful
act (the actor of misconduct), i.e. an act of specific, conscious and volitional behavior
in the form of inaction, which is contrary to administrative law. Due to the presence
of such a feature of administrative offences in intellectual property as unlawfulness,
among all possible human acts in the specified area, the offences which are the subject
of legal regulation of administrative law are distinguished.

Another mandatory feature of administrative offences in intellectual property,
which is detected at the time of the offence and reflects its internal psychological
content, is the presence of guilt. Thus, an administrative offence is not only
a socially harmful, unlawful, but also a guilty act, that is, a result of the offender’s
will and mind. Guilt implies the presence of a person’s own mental attitude to
the relevant act and its consequences (Venger, 2015). Guilt forms are of great legal
importance. Acting deliberately, the offender is aware of the unlawful nature of
his/her act, anticipates and desires (direct intent) or knowingly permits (indirect intent)
the occurrence of harmful consequences. An administrative offence may also be
committed by negligence. Negligence is manifested in the form of overconfidence or
negligence. Overconfidence is that a person anticipates the occurrence of a wrongful,
harmful effect, but flippantly counts on its prevention. Negligence is that a person
does not foresee the possibility of unlawful consequences, although under these
circumstances he/she should and could have foreseen them.

This feature embodies the most important principle of administrative law —
the principle of subjective incrimination, that is, liability only for the guilt that
arises under Art. 62 of the Constitution of Ukraine. Guilt is the mental attitude
of a person to the act or omission he or she commits and their consequences,
expressed in cases of infringement of intellectual property rights in the form
of intent. It is the fault that determines the very presence of the subjective part
of the administrative offence and to a large extent its content (Kozyurenko, 2016).
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Administrative offence in intellectual property is a unity of objective and subjective:
act and mental (conscious and volitional) attitude to it. As an act cannot be disclosed
out of touch with a person’s mental attitude to it, so does the content of a mental
attitude (guilt) not be determined out of touch with the nature of the act: the result
of the intellectual creative activity that the person is harassing, the way of assault,
the consequences and other objective features thereof. The guilt largely determines
the nature of the act and the degree of its severity and is an important criterion
for recognizing it as an administrative offence. The guilt is sometimes called
the second substantive feature of an administrative offence and is its obligatory
subjective feature. Without fault, there is no wrongdoing, and therefore there can
be no administrative influence on one or another act against intellectual property.

Thus, the presence of the offender’s guilt in one form or another is an important
and necessary attribute of an administrative offence, which facilitates and clarify
the assessment, determines the objectivity of the approach in determining the degree
and type of aggravation charged to the perpetrator.

An important feature of an administrative offence in intellectual property is
its administrative penality, which is understood to mean the threat of punishment
for a given offence contained in administrative sanctions in due cases. A specific
act can be recognized as an administrative offence only if its law provides for
administrative liability (Chy’shko, 2015). As noted above, administrative misconduct
is characterized by an internal trait — wrongfulness. This means that a certain act
is defined by the legislator as prohibited and in the legislative act is indicated as
an administrative offence. If a person commits actions that are prohibited by law
or does not act in accordance with a legal act, there is an unlawful act that entails
the use of administrative punishment —recovery. It is an outward sign of misconduct —
penality. Penality, by its very nature, stems from public harm and administrative
wrongdoing: it therefore becomes administratively punishable, since it is socially
harmful and provided for by administrative law as an offence.

Thus, the state of administrative punishment is a measure of administrative
prevention, since it does not entail negative consequences for the offender, but
performs only a preventive function, that is, aimed at preventing the repeated
commitment of an administrative offence. Without any administrative sanction,
it is impossible to combat any offences (Kolpakov, 2016). However, this does not
mean that the punishment provided for in the sanction must necessarily be applied
to the person who has committed the act formulated in the disposition of a particular
article. A person recognized as an offender may be released from administrative
liability. In some cases, the presence of all signs of an administrative offence in
a person’s act does not mean that the act automatically entails the administrative
liability provided for by the Code of Administrative Offences. For example,
according to Art. 18 of the Code of Administrative Offences, an act that contains
all the features of an administrative offence is not such if it was committed in
an emergency. Punishment, as a sign of administrative misconduct, provided for by
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Art. 51-2 of the Administrative Code in the form of a specific type of punishment:
fine and confiscation of illegally manufactured products and equipment
and materials intended for its manufacture. In some cases, particularly in cases
of urgent need, the existence of all indications of administrative misconduct may
not entail administrative liability. With regard to intellectual property, an urgent
need may arise in the following cases: in the case of using the patented claims
without the consent of the patentee to create a medicinal product necessary to
preserve the life and health of the person (group of people) (My’ky’ty’n, 2016).
However, the urgency does not allow for the use of procedures for obtaining
the patent owner’s license or compulsory license.

And the last sign of this type of administrative offence is their subjectivity.
Administrative offences in t intellectual property are acts committed by the subject
of'the offence, since not every person who commits a publicly harmful administrative-
unlawful act is subject to administrative liability (Frolov, Vasy’l’yev, 2014). He/she
should be aware of and manage his/her own actions, reach a certain age, and so
on. Without this, a person cannot be recognized as an offender, and committing
a socially harmful act — an administrative offence. The legal characteristic of the actor
of administrative offences in intellectual property allows to determine the social
and legal nature of their actors, to identify the causes and conditions that contribute
to the development of administrative tort in the field of intellectual property, because,
the correct determination of the legal status of the actor of this administrative offence,
setting the level and directions of his/her professional training, social, financial status,
as well as personal interests and preferences contributes to a complete and objective
aligning administrative offences committed by participants in the analyzed field. In
other words, the concept of “subjectiveness of an administrative offence in intellectual
property” answers the question not only of who can commit a particular offence
under specific circumstances, but also in what socio-legal status and using what
professional, personal and unlawful behaviour of a specific participant of intellectual
property relations may be formed.

4. Conclusions

Thus, an administrative offence in intellectual property can be defined as envisaged
by the legislation on administrative liability socially harmful, unlawful, guilty act
committed by the actor of such unlawful acts that encroach on the set of property
and personal non-property rights to the results of conscious intellectual artistic activity.
If a person commits an administrative offence in intellectual property containing
the composition of an administrative violation this will be ground for bringing
him/her to administrative liability and applying to it appropriate administrative
penalties. depending on the type of offence in relation to specific intellectual property
objects, liability for violation of rights for which are established by law.

We believe that an urgent measure to improve the legal framework for
the protection of intellectual property is the allocation of relevant administrative
offences in a separate chapter of the Special part of the CUAO. Certainly,

26 AnMinictparuBHe npaso i mporec. — Ne 1 (28). —2020.



OCOBJIMBE AIMIHICTPATUBHE ITPABO

the integration of rules is not capable of eliminating all the difficulties, since there
are also problems that, as the practice shows, usually come to the fore — problems
related to the enforcer’s personality. But this does not mean that, since there are
enforcement problems, the law should not be improved. After all, to achieve a truly
effective result of improving the administrative and legal protection of intellectual
property, just combining the relevant articles of law in a separate chapter will not be
enough. The new structural element of the CUAO should be based on the current
concept of intellectual property protection and have an appropriate structure that
meets the current requirements.
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Y cmammi  posensamymo  o0mopiony  epyny — aOMinicmpamueHux — Npagonopyuienb - —
AOMIHICMPAMUBHUX —NPABONOPYULeHb V  chepi  IHMENeKmyaibHol 61ACHOCMI K  OCHOBU
aominicmpamusHoi eionosioanvnocmi. Iliokpecatoemocs, wo 00 EKMUBHUMU O3HAKAMU YbO2O
AOMIHICTPANUBHO20 NPABONOPYULEHHSL € 11020 CYCRINbHA WKOOA, RPOMUNPAGHICMb MA NOKAPAHHS,
a cyb’ekmusHUMU — BUHHICIMb Ma cyO 'ekmusnicmy. ITiokpecnoembes, wjo aulie 3a Hasa8HOCMI 6CIX
YUX O3HAK MOJICHA 2080PUMIU NPO KEANIQIKayito OisHHS QI3uUHOL 0coOU K AOMIHICMPAMUBHO20
NpAGONOPYUIeHHA Ma BUPIUWEHHA NUMAHHA NPO NPUMACHEHHA i 00 adMIiHicmpamueHol
gionosioanvHocmi. Busnauenns mepmina «aominicmpamuene npasonopyuieHus y  cgepi
iHmenexmyanvioi 61aAcHOCMI» NPONOHYEMbCA MAKUM, WO Nepeddaueno 3aKoHOO0ABCHIGOM
npo AOMIHICMpPamueHy GION0BIOANIbHICMb 3d CYCNIIbHO WKIOIUGUI, NPOMUNPAGHUL, GUHHULL
BUUHOK, BYUHEHULl CYO eKmamu maxkux npomunpasHux Oil, Wo NoCA2alomsb HA CYKYNHICHb
MatiHa ma ocooucmi HemMatlHo8l NPaea Ha IHMeLeKmMmyaibHi pesyriomamu. Bemanosneno, wo 6ci
CKAAOU AOMIHICMPAmMueHUX Npasonopywens vy cgepi inmenekmyanvroi erachocmi (cm. 51-2,
107-1, 156-3 (y uacmuni, wyo cmocyemucs 00’ exmie inmenekmyanoHoi enacnocmi), 164-3, 164-6,
164-7, 164-8, 164-9, 164-13) icnytoms maki enemenmu, K 00 €KMUSHI 03HAKU Ma CyO €KMUBHI
O03HAKU, SIKI Y C60ill €OHOCMI YMBOPIOWNb CKIAO AOMIHICMPAMUBHUX NPABONOPYUEHb YIET
epynu. 3aznauaemucs, wWo €OUHUM POOOBUM 00 EKMOM YUX AOMIHICIMPAMUBHUX NPABONOPYULEHD
€ epyna CyCcnilbHUX GIOHOCUH IHMENEKMYaIbHOI 61ACHOCI, SIKIi OXOPOHSIOMbC 3AKOHOM NPO
AOMIHICMPamueHy 8i0N08IOANIbHICIY, A NPeOMemoM Yici epynu CyCniibHux 8iOHOCUH € 00 €kmu
inmenexmyanvHoi rachocmi. J{o6edeHo, wo 00 €EKMUBHOIO CMOPOHOIO AOMIHICMPAMUBHUX
npaeonopyuiend y cgepi inmeniekmyanvbHoi 61dcHOCMI € CYKYNHICMb Ccnocobié nopyulenHs
npae inmenexmyanvbHoi en1acnocmi. 36epmacmvcs yeaza Ha me, WO HA APAKMUYI NOPYUICHHS
npae iHmMeleKmyanbHol 61acHOCmi Ha pi3Hi 00 '€Kmu Mae pisHi eKOHOMIUHI, coyianvhi ma
npaeosi HACIiOKU, a Momy CMyniHb IXHbOI COYIANbHOI WKOOU pI3HA, Ma ICHYE HeoOXIOHICHb
Jughepenyiosamu  aOMIHiCMpamuery  8IONOBIOANLHICIG  3ANEHCHO  8I0  [HMENeKMYalbHOL
enachocmi. Cy0 ’eKmuHi  0O3HAKU AOMIHICMPAMUBHUX NPABONOPYULeHb Yiel epynu, sKi
npedcmasneni ix cy6’ckmom, 6cmano8IomMsvcs, a Cy6 cKmueHa cmopoHa XapaKxmepuzyemucs
MUM, WO 60HU GUUHEHT Julle HABMUCHO.

KurouoBi cjioBa: ajaMiHICTpaTHBHA BiIMOBIIANBHICT, aIMIHICTPATHBHE MPABOMOPYIICHHS,
aIMIHICTPaTUBHUI NPOCTYNOK, iHTENEKTyalbHa BIACHICTh, OO €KTHUBHI O3HAKM, IiJICTaBa
aJIMIHICTPATUBHOI BIMOBIIaIBHOCTI, Cy0’€KTHBHI 03HAKH, c(hepa IHTEIeKTyalbHOT BJIACHOCTI.
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THE PHASE-OUT OF NUCLEAR POWER IN GERMANY

Over the past 20 years, political attitudes in Germany towards the nuclear industry
have been characterised less by consistency than by some major policy shifts, and
the same can be said for the legislation that emerged from these attitudes. Although
a number of these about-turns were predictable, others were less so because of their
dependence on external factors.

What now looks likely to be the final' decision to phase out the civil use of nuclear power
in Germany by 31 December 20227 raises a whole host of legal questions. In particular,
the procedure followed to implement this phase-out provides ample material for debates
on questions of constitutionality. Further matters of jurisprudential interest include the
agreements concluded with the nuclear industry before the final phase-out decision was
taken and the chronologically close political about-face themselves. Finally, a degree of
legal uncertainty still surrounds not only the as-yet still unresolved issue of final reposi-
tories but also the resurgent debate over the source of funding for the dismantling of nuc-
lear power plants. After providing an overview of the initial situation and the problems
arising in connection with Germany's phasing out of the civil use of nuclear energy, this
paper will place these issues in their proper legal context before evaluating them and
highlighting the connection between these points of nuclear law and the current uphe-
aval in German energy policy.

Key words: nuclear power, Atomic Energy Act Germany, Fukushima power plant accident,
German nuclear phase-out decision.

' Given that the last Conservative/Liberal (CDU/CSU and FDP) coalition also reneged on its com-
mitment on nuclear power, a further policy reversal in this area is extremely unlikely even in the event
of another change of government and would not gain the support of the majority of the public unless
other sources of energy were affected by unexpected shortfalls in supply.

2The last nuclear power plants to be taken offline pursuant to section 7(1)(a)(6) Atomgesetz (AtG)
(Atomic Energy Act) will be the reactors Isar 2, Emsland and Neckarwestheim 2.
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A. Legal developments up to the 2011 phase-out
decision

Industrial policy considerations were a decisive factor
driving the civil use of nuclear energy in Germany from
the outset (Di Fabio, 1999, Radkau, 1983, Becker, 2011),
even though the energy industry itself initially opposed
the use of nuclear power to generate electricity (Radkau,
1983) on grounds of cost. The country’s nuclear generation
programme only got off the ground with the help of huge
state subsidies and the introduction of a liability cap for
energy producers (Becker, 2011). These initial problems are
indicative of the fact that nuclear power has always aroused
a great deal more political interest than other sources
of energy,* and it should come as no surprise that the nuclear
policy U-turns of the past 15 years have been primarily
motivated by the differing energy agendas of the respective
political camps in government.

1. The first phase-out decision (2000) and the lifespan
extensions (2010)

In2000,afterdecadesofgovernmentfundingforthenuclear
industry (Funding for nuclear power was initially given first
place among the stated aims of the Act) (Bundestag, 1959,
Becker, 2011), the SPD/Green coalition in power at the time
and the relevant energy companies reached an agreement on
a gradual phasing out of the use of nuclear power, known
as the “Nuclear Consensus I”” (Federal Government, 2000).
The Nuclear Phase Out Act (Bundestag, 2002) adopted in
2002 codified the implementation of this agreement. Key
features of the amendments made at the time to the Atomic
Energy Act included: first, a ban on new nuclear plants and,
second, provisions limiting the residual electricity volumes
of the 20 existing nuclear plants to a total of 2 623 TWh
(Federal Government, 2000, Schneehain, 2005, Fillbrandt
and Paul, 2012). The volumes were initially determined on
an individual basis for each nuclear plant, but the option
was given to transfer them in order to encourage early

3 Professor Dr Thomas Mann works in, among others, the field of energy law, including nuclear law.
The author wishes to acknowledge the translation assistance of Kimberly Sexton from OECD Nuclear
Energy Agency (NEA), in the preparation of this article.

It should, however, be noted that funding for the coal industry under the “Century Contract”
and the switch to renewables under the Renewable Energies Act were also largely driven by state

energy policy.
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decommissioning of individual plants (De Witt, 2012, Mann, 2009). The last nuclear
power plant was expected to go offline in 2021 on the basis of these provisions
(Kloepfer and Bruch, 2011).

The “Energy Concept 2050 presented in September 2010 by the Conservative/
Liberal coalition, which subsequently came to power, referred to nuclear power as
a “bridging technology” that could be used to reduce CO2 emissions on a transitional
basis until such time as renewables provided the bulk of the country’s energy (Federal
Government, 2010, Fillbrandt and Paul, 2012). The 11® Amendment to the AtG
accordingly increased the residual electricity volumes for the nuclear power plants, thus
extending their lifespans by an average of 12 years (Bundestag, 2010). This amendment,
known as the “Nuclear Consensus II”” (Federal Ministry for Economic Affairs and Energy,
2010), was again preceded by negotiations with the energy industry. In a draft paper
(the “Development Fund Agreement”), the nuclear industry and the Federal Government
reached an arrangement that some of the additional revenues resulting from these lifespan
extensions should go towards an “Energy and Climate Fund” (The Fund was set up by
the Act on the Creation of a Special Energy and Climate Fund of 8 December 2010,
BGBI 2010 I, p. 1807, later amended by Article 1 of the Act of 29 July 2011, BGBI
2011 1, p. 1702). The Federal Government also introduced a nuclear fuel tax (Bundestag,
2010), even though the parties had failed to reach a final agreement on this issue.’ The
12" Amendment to the AtG (Bundestag, 2010) tightened up safety procedures for nuclear
power plants in view of the length of time they had been in operation.®

11. The legal problems posed by “done deal” legislation

Negotiations therefore took place between the Federal Government and the energy
industry in advance of both the “first” phase-out decision taken by the SPD/Green
coalition in 2000 and the life extensions adopted by the Conservative/Liberal coalition
in 2010. In each case, the Bundestag (the lower chamber of the German Parliament) was
involved only after an agreement had been reached, and its role was limited to adopting
parliamentary acts to lend legislative force to the substance of these agreements. From
alegal point of view, this begs the question of why the concerned governments obtained
prior consent from the energy industry, and whether “done deal” legislation of this kind
can be reconciled in any way with rule-of-law principles.

The answer to the first question differs according to the case being
discussed. Back in 2000, the big four energy suppliers still generated over 80%
of Germany’s electricity, and so a sustainable energy policy could be developed

3 See the provisions of section 2 of the Development Funds Agreement, which provide for
a reduction in funding if a nuclear fuel tax or similar tax exceeding an annual sum of EUR
2.3 billion is levied.

For very informative points on the effectiveness of these directives in relation to the actual
greater need for safety improvements and the risk associated in particular with older nuclear
power plants, see Renneberg, W. (2011). Laufzeitverlingerung und nukleare Sicherheit — zum
rechtlichen und technischen Zusammenhang von 11. und 12. AtG Novelle [Lifespan extensions
and nuclear safety — on the legal and technical context of the 11th and 12th Amendments to
the AtG]. ZNER. Vol. 15. Ponte Press Verlag, Bochum. p. 106 et seq.
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only in co-operation with these companies rather than in opposition to them.
The Federal Government was keen to avoid the avalanche of appeals which
the energy providers would otherwise have lodged in response to the planned
phase-out of nuclear power. A consensus was also intended to bridge the deep
divisions within German society over the issue of nuclear power. By way
of contrast, the life extensions for currently operational nuclear power plants
granted under the second Nuclear Consensus in 2010 were, on the whole, good
news for the energy providers thanks to the additional revenues they could expect
to receive from power plants which, in most cases, had already been written off
the balance sheet, regardless of the fact that some of these revenues would be
siphoned off by the Federal Government to fund the development of renewables.
The Nuclear Consensus II thus essentially consisted of little more than a quid pro
quo for the lifespan extensions.

Doubts about the compatibility of this approach with the dictates that the rule
of law stems from the principle of democracy (Article 20(1) and (2) of the Basic Law
(Grundgesetz) (GG)) and the separation of power (GG Article 20(2) sentence 2).
In order to ensure that public authority emanates from the people as a principle
of democracy, the people must be able to endorse or reject particular policies in
elections and referenda, and speeches held for and against the policies in Parliament
must make it clear who is responsible for specific political decisions so that this right
can be exercised effectively. Every citizen must also be granted an equal opportunity
to influence political decisions. Prior arrangements with parties likely to be affected
by a future piece of legislation place these parties in a privileged position compared
to average citizens who are unable to influence specific legal provisions (Kloepfer,
2012, Sauer, 2004). Holding these negotiations behind closed doors also results in
a lack of transparency over political positions, and this is particularly true in cases
where the Federal Government presents Parliament with a delicately balanced set
of regulations that has emerged from negotiations, in order for them to be made into
law with as few amendments as possible. This significantly curtails Parliament’s
constitutionally guaranteed power of discretion (Schorkopf, 2000), as well as
infringes on the “theory of essentiality” and violates the principle of the separation
of power (Morlok, 2003, Sauer, 2004).

Each government took steps to avoid these accusations of unconstitutionality by
painstakingly ensuring that the agreements with the nuclear power plant operators
could not be deemed legally binding contracts (Schorkopf, 2000, Hellfahrt, 2003,
Schoch, 2005; for a different view, see Frenz, 2002) which refers to a binding
obligation on the grounds of the detail and accuracy of the agreement, the way it
was presented to the public and the political confidence established on this basis.),
since an unamended contractual agreement made into law by the parliamentary
majorities backing the Government would have been problematic for the aforesaid
constitutional reasons. Criticism on grounds of unconstitutionality is accordingly
unfounded if it is assumed that the outcome of the consensus falls under the heading
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of “informal state action” (Langenfeld, 2000, Schorkopf, 2000) and that Parliament
was theoretically able to amend the details of the agreement when making it law.

B. The 2011 “nuclear phase-out”

Only a few short months after Germany’s nuclear power plants were granted
life extensions, the same Conservative/Liberal coalition led by Chancellor Angela
Merkel made an about-face on nuclear policy. In the aftermath of Japan’s Fukushima
Daiichi nuclear power plant accident on 11 March 2011, and in response to the public
uncertainty fuelled by this disaster, the Federal Chancellor announced an initial
“moratorium’ on 14 March 2011. This moratorium involved a three-month suspension
of operation of Germany’s seven oldest nuclear power plants’ and the permanent
decommissioning of the Kriimmel plant, which had already been taken offline. The
Reactor Safety Committee was also tasked by the Federal Government with carrying
out a comprehensive safety assessment of all of the country’s 17 nuclear power plants
(CDU/CSU and FDP groups, 2011). At around the same time, the Ethics Committee
led by the former federal environment minister, Prof. Dr. Klaus Topfer, delivered
an energy strategy for the Federal Republic of Germany (“A Safe Energy Supply”) that
gave absolute priority to the issue of nuclear safety (Ziehm, 2012). This strategy formed
the basis for the 13™ Amendment to the AtG (Bundestag, 2011) adopted on 6 June 2011,
which rescinded the previous increases in residual electricity volumes, permanently
decommissioned the nuclear power plants shut down under the moratorium and set
a date for the final shutdown of each of the nine remaining power plants®.

The plant operators E.ON and RWE, and later also Vattenfall, responded
by lodging appeals with the Federal Constitutional Court.” Vattenfall also
sought recourse from the Washington-based International Centre for Settlement
of Investment Disputes.!® The legality of the moratorium imposed in March 2011 has
been challenged, and doubts have been raised regarding the future applicability
of the Energy and Climate Fund Act. These legal issues will be examined below.

"The reactors in question were Neckarwestheim I, Philllipsburg I, Biblis A and B, Isar I, Unterweser
and Brunsbiittel, all of which were commissioned before 1980.

8 Compare AtG section 7(1a) in conjunction with Annex 3 Column 2.

By way of contrast, the power plant operator EnBW Energie Baden-Wiirttemberg AG (EnBW)
cannot cite the infringement of fundamental rights and is thus not entitled to lodge a constitutional
appeal with the Federal Constitutional Court due to the fact that it is now a fully state-owned company.

"There is some controversy over the issue of whether Vattenfall is entitled to lodge an appeal
with the Federal Constitutional Court as a foreign legal person, given that its parent company is fully
owned by the Swedish State. In this respect, see Kloepfer, M. (2011), “13. Atomgesetznovelle und
Grundrechte” (13th Amendment to the Atomic Energy Act and Fundamental Rights) in Deutsches Ver-
waltungsblatt (DVBL.), Vol. 126, Heymanns Verlag, Cologne, p. 1439; Schneehain, A. W. (2005), supra
note 8, p. 177; or, for an alternative view, see Bruch, D. and H. Greve (2011), “Atomausstieg 2011 als
Verletzung der Grundrechte der Kraftwerksbetreiber?” (The 2011 nuclear phase-out as an infringement
of the fundamental rights of the power plant operators?), DOV, Vol. 64, W. Kohlhammer GmbH, Stutt-
gart, p. 794 (796); Wallrabenstein, A. (2011), “Die Verfassungsmdfigkeit des jiingsten Atomausstiegs”
(The constitutionality of the latest nuclear phase-out) in Humboldt Forum Recht [HFR], Vol. 11, avail-
able at: www.humboldt-forum-recht.de, p. 113. For similar conclusions, see also Ziechm, C. (2012),
supra note 22, p. 222.
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1. Underlying factors

The Fukushima Daiichi disaster was undoubtedly the de facto trigger for
the decision to rescind the life extensions, which had only been recently granted.
According to the explanatory statement for the 13" Amendment to the Atomic
Energy Act: “Despite the tragic events in Japan, considerations relating to security
of supply, climate protection and the availability of reasonably priced energy mean
that it is not yet possible to stop using nuclear power immediately and completely.
At the same time, however, the events in Japan mean that the risks associated with
nuclear power must be reassessed.” (CDU/CSU and FDP groups, 2011 (draft).

This paper is unable to assess the extent to which the events in Japan did in
fact alter the safety profile of German nuclear power plants, and whether it was
in fact Fukushima that caused the Federal Government to reassess the situation
and revise its opinion, or whether this decision was instead made with one eye
on the forthcoming electoral campaign, as supposed by many."" What can be
stated with a degree of certainty is that a substantial majority of Germans were
opposed to the continued use of nuclear power in Germany in the immediate
aftermath of the Fukushima disaster (Tagesschau.de, 2011). In the opinion
of the Federal Government and the Ethics Committee, an immediate phase-
out was incompatible with the three basic axioms of German energy supply,
namely: security of supply, appropriate pricing and climate protection (Ethics
Committee, 17/6070). Detailed preparations were therefore made for an “energy
revolution”, which would allow the use of nuclear power to be phased out in
the medium term. As well as a gradual phase-out of nuclear power, the package
of measures adopted to implement this “energy revolution” provided for an even
more ambitious use of electricity generated from renewables.

1I. The moratorium of March 2011

A first step towards the phasing out of nuclear power was taken with
the moratorium announced by Federal Chancellor Merkel on 14 March 2011.
A number of minister-presidents of the federal states were consulted before
the announcement,'? but the Bundestag was not. The moratorium therefore raises
a number of legal concerns that have been debated not only in expert commentary
but also by the Higher Administrative Court in Kassel (Higher Administrative
Court of Kassel, 2013) and, at second instance, the Federal Constitutional Court
(Federal Administrative Court, 2013).

' This was at least the view held by the majority of Germans following the phase-out announce-
ment. In a survey carried out by ARD-Deutschlandtrends on 9 June 2011, 57% of Germans stated
that Federal Chancellor Merkel and her Government had decided to phase out nuclear power as
a pre-election strategy. URL www.tagesschau.de/inland/deutschlandtrend 1342.html.

2These were the minister-presidents for Bavaria, Schleswig-Holstein, Baden-Wiirttemberg,
Hessen and Lower Saxony; see the statements made at the Federal Government press conference
on 15 March 2011. URL: www.bundesregierung.de/ContentArchiv/DE/Mitschrift/Pressekon-
ferenzen/2011/03/2011-03-15-statement-nutzung-kernenergie.html.
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1. Background information

The Federal Government’s announcement indicated that the recently adopted
statutory lifespan extensions would be suspended under the moratorium and that
the oldest nuclear power plants would consequently have to be taken offline. A few
days later, AtG section 19(3), sentence 2, No. 3, was cited as the legal basis for this
(at the time temporary) decommissioning order, and, on the orders of the Federal
Ministry of the Environment pursuant to GG Article 85(3), the competent federal
state ministries issued operating bans on this basis to the nuclear power plants
concerned.' All of the plant operators complied with these decommissioning orders.

2. Legal considerations

Questions can, however, be raised about the very idea behind the moratorium.
The announcement by the Federal Chancellor made it clear that the life extensions
granted to German nuclear power plants under the law adopted on 8 December
2010 would be rescinded by the moratorium (Bundeskanzlerin.de, 2011),
and the Federal Government believed that this would result in the seven oldest
nuclear power plants being forced to stop operating on the basis of the previously
adopted provisions on lifespans, given that they would have used up all of their
residual electricity volumes (Kloepfer, 2012, Kloepfer and Bruch, 2011). In fact,
however, all of the power plants except for Neckarwestheim I would have had
sufficient residual electricity volumes to continue operating, meaning that the power
plants could still have remained online under the regulations previously adopted
by the Conservative/Green coalition (Kloepfer, 2012). On its own, therefore, the
“disapplication” of the formerly adopted 11" Amendment to the AtG would not
have delivered the desired consequences in law.

The moratorium as a first step towards the phasing out of nuclear power
was furthermore manifestly unconstitutional. The mere “disapplication”
of the 11" Amendment to the Nuclear Act by the executive violates the principle
of the primacy of law (GG Article 20(3)) (Kloepfer, see above), since a formally
adopted parliamentary law cannot be annulled by means of a simple decree, let
alone a mere declaration of political intent by the Federal Government, at the very
least as a basic principle of the separation of powers (Ewer and Behnsen, 2011,

3See Rebentisch, M. (2011) “Kraftwerks-Moratorium versus Rechtsstaat” (Power plant
moratorium versus the rule of law), NVwZ, Vol. 15, C.H. Beck Verlag, Munich, p. 533;
according to Ewer, W. and A. Behnsen (2011), “Das ‘Atom-Moratorium’ der Bundesre-
gierung und das geltende Atomrecht” (The “nuclear moratorium” of the Federal Government
and the applicable nuclear law), Neue Juristische Wochenschrift (NJW), Vol. 64, C.H. Beck
Verlag, Munich, p. 1183, instructions were not issued by the Federal Environment Ministry;
instead, a consensus was negotiated between the Federal Chancellor and the minister-pres-
idents. In its ruling, the Higher Administrative Court of Kassel assigned responsibility
to the federal state authority on the basis of AtG section 24 and section 2 sentence 1 No.
6 of the Ordinance on Responsibilities in the Area of Nuclear and Radiation Protection, irre-
spective of any instructions that may have been issued.
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Kloepfer M. see above). One of the fundamental dictates of the democratic
rule of law is the executive’s compliance with the law (Huster, and Rux in
Epping and Hillgruber, 2013, Sachs in Sachs, 2011, Ewer and Behnsen, 2011),
and so it can be concluded without doubt that the Chancellor’s announcement
of a purportedly binding moratorium was unconstitutional (in the same vein, see
also Kloepfer and Bruch, 2011, Papier, 2011).

Given that the legal basis for the temporary suspension was cited several
days after the Federal Chancellor’s announcement as AtG section 19(3),
sentence 2, No. 3, and reference was made to the regulatory grounds for
the measure (Schmale H., 2011), the decommissioning orders issued by
the relevant state ministries on this legal basis could also be deemed unlawful in
that they met neither the formal nor the de facto requirements of the aforesaid AtG
section 19(3)!4. The operator of the Biblis A and B plants was not consulted during
the proceedings before the Kassel-based Higher Administrative Court on formal
grounds, for example, even though such consultations were neither superfluous
nor remediable (VGH Kassel, supra note 27, p. 369). The key substantive
requirement imposed by AtG section 19(3) is the presence of a risk to life, health
or property due to the ionising radiation. As a basic principle, the term “risk”
is used in nuclear law, as in other legal contexts, to refer to a situation in
which there is an adequate likelihood of objective harm to legal interests in the
foreseeable future if no counter-measures are taken (Schoch in
Schmidt-ABmann and Schoch, 2008; Mann, 2012). Factual indications that
a suspected risk may exist are sufficient to meet the definition of a risk (Federal
Administrative Court, 1985; Schoch, 2008; Mann, 2012); in the same vein,
see also the grounds put forward by the competent Federal Minister for the
Environment and Reactor Safety on 18 March 2011, who regarded “the abstract
prevention of risks and the mere suspicion of risk” as sufficient to establish
that the requirements set out in AtG section 19(3) have been met.), but the risk
must be concrete rather than abstract (VGH Kassel, supra note 27, p. 371;
Kloepfer and Bruch, supra note 9, p. 386). The abstract “residual” risk invariably
associated with a nuclear power plant has already been deemed to provide
inadequate grounds for a decommissioning order pursuant to AtG section 19(3)
in the Kalkar ruling by the Federal Constitutional Court (Federal Constitutional
Court, 1978). Instead, specific systemic safety concerns must exist in relation
to the power plant in question (BVerfGE, 1989, VGH Kassel, supra note
27, p. 371). The broad based “reassessment of risk” announced by the
Federal Government in response to the “events in Japan” did not meet these

“VGH Kassel, supra note 27, p. 368, notes correctly that the real legal basis is AtG sec-
tion 19(3) sentence 1 and that sentence 2 No 3 determines only the consequences in law. In
formal terms, this means that the basis for the claim is no longer valid; in the same vein, see
also Rebentisch, M. (2011), supra note 31, p. 534.
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criteria (VGH Kassel, supra note 27, p. 373), since the fact that both earthquake
and flood risks had already been accounted for in the permits granted to
German power plants under the Atomic Energy Act (VGH Kassel, supra note
27, p. 373; Battis and Ruttloff, 2013) meant that the disaster in Japan provided
no new grounds for a reassessment. The explanatory statement for the 11%
Amendment to the AtG even made specific reference to the particularly high
safety standards maintained by German nuclear power plants as justification for
the life extensions granted thereby (VGH Kassel, see above), and the existence
of a tangible suspected risk, let alone a risk within the meaning of AtG section
19(3), can accordingly be ruled out.

A final point worthy of criticism relates to the authorities’ failure to exercise
discretion in relation to the decommissioning order, the deliberations behind
which were not explained in any way by the very brief and formulaic statement
of grounds (Rebentisch, 2011, Battis and Ruttloff, 2013). Detailed explanations
justifying the proportionality of the measure are particularly important in cases
where plants are suspended on an ultima ratio basis (see above), and a simple
reference to “the events in Japan” or the age of the plants neither demonstrates
the need for the measure nor clarifies the considerations that led to it (VGH
Kassel, supra note 27, p. 374).

3. Interim conclusion concerning the moratorium of March 2011

The manifest unconstitutionality of the moratorium announced by Federal
Chancellor Merkel is compounded by the fact that the decommissioning orders
issued by the federal ministries on the basis of AtG section 19(3) were unlawful
in both procedural and substantive terms. The Kassel Higher Administrative
Court consequently ruled in favour of RWE, the operator of Biblis A and B, in
proceedings on this issue.

III. The 13" Amendment to the Atomic Energy Act

The 13" Amendment to the AtG adopted on 31 July 2011 had two main
aims. One aim was to withdraw the additional residual electricity volumes
that had been granted to the nuclear power plants only eight months earlier by
means of the 11" Amendment to the AtG, and the other was to set the first ever
binding dates for the closure of each individual power plant, in order to prevent
operational life being extended by residual electricity volumes being transferred
between the power plants with the result that some could operate beyond their
“proper” remaining lifespan (for a detailed examination of this possibility,
see Mann T., 2009, supra note 8, p. 17 et seq.). This brought about only a small
change in the final phase-out date, however, since the last power blocks will
now be shut down on 31 December 2022 at the latest (Isar 2, Emsland and
Neckarwestheim 2) (see AtG section 7(la) sentence 1 No 6), whereas the
assumed shut-down date for the last nuclear power plant had been 2021 under
the first phase-out strategy.
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The power plant operators were opposed to this flip-flop on nuclear policy
and brought various legal actions' and, as was the case when the first nuclear
phase-out was announced,'® the constitutionality of the measure was debated
in the jurisprudential literature. The legal arguments mainly focused on issues
relating to the legislative process and compatibility with the power plant operators’
fundamental rights, with particular reference to GG Articles 14, 12 and 3.

The author developed already in 2015 his opinion, that it can be concluded that
the 13" Amendment to the AtG does not infringe GG Articles 14, 12 or 3 and would
stand up to examination by the Federal Constitutional Court and that a ruling in
favour of the applicants would be unlikely on the basis of this considerations (Mann/
Sieven, 2015). With its ruling from February 2016 the Federal Constitutional Court
found a differentiated answer (see section C. III 2)

C. Developments after the 13" Amendment to the AtG

In response to the 13" Amendment to the Atomic Energy Act, the power
plant operators pursued various remedies against the nuclear phase-out measures
and legislation in order to establish the unconstitutionality of the 13" Amendment to
the AtG or to claim compensation.

In procedural terms, a distinction should be made between the remedies pursued
by the operators against the 13" Amendment on a primary basis and the compensation
claims lodged on a secondary basis.

1. Constitutional appeals

E.ON, RWE and Vattenfall lodged a constitutional appeal to the Federal
Constitutional Court in Karlsruhe against the 13" Amendment to the AtG (BvR
2821/11, BvR 321/12, BvR1 456/12). This “route to Karlsruhe” was, if nothing else,
financially beneficial for the companies. The decommissioning and dismantling
reserves that the power plant operators are obliged to hold under commercial law
(See section 249 of the Commercial Code (Handelsgesetzbuch) (HGB), according to
which companies must build up reserves for future liabilities.) are not taxed and are
freely available to the companies, which means that they resemble interest-free
loans (Ziehm, 2012). The reactors that have already been taken offline cannot be

'S More details on this issue are provided below.

16 In this respect, see also Schneehain, A.W. (2005), supra note 7; Di Fabio, U. (1999), supra
note 1; Hellfahrt, D. (2003), supra note 3; Langenfeld, C. (2000), supra note 20; Koch, H.J.
(2000), “Der Atomausstieg und der verfassungsrechtliche Schutz des Eigentums” [The nuclear
phase-out and the constitutional protection of property] in Neue Juristische Wochenschrift [INJW],
Vol. 53, Verlag C. H. Beck, Munich, p. 1529 et seq.; Kruis, K. (2000), “Der gesetzliche Ausstieg
aus der Atomwirtschaft und das Gemeinwohl” (The legislative phasing out of the nuclear indus-
try and the common good), DVBI., Vol. 115, Carl Heymanns Verlag, Cologne, p. 441 et seq.;
Rebentisch, M. (2002), “Rechtliche Zweifelsfragen der gesetzlichen Beendigung der Kernenergie-
nutzung durch Strommengenregelungen” (Legal questions regarding the statutory discontinuation
of the use of nuclear power on the basis of residual electricity volume regulations), Festschrift fiir
Jiirgen F. Baur, Nomos Verlag, Baden-Baden, p. 623 et seq.; Wagner, H. (2001), “Atomkompro-
miss und Atomausstiegsgesetz” (Nuclear compromise and the Nuclear Phase-Out Act), NVwZ,
Vol. 20, Verlag C. H. Beck, Munich, p. 1089 et seq.
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dismantled until the constitutional appeals have been settled, and so the companies
will continue to dispose of these reserves until a ruling is handed down by the Federal
Constitutional Court.

11. Settlement proceedings before the ICSID

The Swedish parent company Vattenfall AB also lodged an application for
investment settlement proceedings against the Federal Republic of Germany on
20 December 2013 (ICSID Case No. ARB/12/12) with the International Centre for
Settlement of Investment Disputes (ICSID) in Washington. The legal basis cited was
Article 26 of the Energy Charter Treaty, which provides for the possibility of settlement
proceedings between an investor and a contracting party (Energy Charter Treaty,
1994), Buntenbroich D. and M. Kaul, 2014). In its application for proceedings,
Vattenfall submitted that the German nuclear phase-out and the resulting loss of its
investments in the nuclear power plants it owns (Brunsbiittel and Kriimmel) and in
which it has shares (Brokdorf) represent an infringement of its investment rights
(Buntenbroich and Kaul, 2014). No details have been made public regarding the exact
provisions of the Energy Charter Treaty which Vattenfall claims have been infringed
or the amount of compensation it has demanded'’. The company’s application is,
however, generally believed to have a higher chance of success than the appeals
before the Federal Constitutional Court, since an infringement of investor trust could
conceivably have been committed on the basis of the criteria used in the settlement
proceedings (Winter, 2013, Buntenbroich and Kaul, 2014).

III. Compensation claims

There are various aspects of the nuclear phase-out that can be used as a basis for
the enforcement of compensation claims by the nuclear power plant operators.

1. Moratorium

In chronological terms, the first grounds for compensation arose in connection with
the temporary operating bans imposed by the federal state environmental authorities
under the three-month moratorium. After an appeal by the operator RWE was
initially allowed in an interim ruling by the Higher Administrative Court of Kassel on
the grounds that there was a genuine intention to pursue a subsequent compensation
claim with a reasonable chance of success against the Federal State of Hessen
through the civil courts (VGH Kassel, supra note 27, p. 634), the unconstitutionality
of the moratorium in formal and material terms was established in two judgments by
the Higher Administrative Court concerning the power plants Biblis A and B'®. These
judgments became legally binding after the Federal Administrative Court dismissed
the appeals lodged by the Federal State of Hessen'?. According to figures quoted in
the press, RWE AG suffered losses of approximately EUR 187 million as a result

171bid. at p. 3, also for a more detailed examination of the issues relating to the transparency
of proceedings before the ICSID.

8Tbid. at p. 367 et seq.

Ibid. at p. 236 et seq.
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of being forced to shut down Biblis A and B (Legal Tribune Online, 2013). In 2014,
E.ON also lodged a claim for compensation of some EUR 250 million in connection
with the unlawful decommissioning of its power plants Isar 1 and Unterweser
(Frankfurter Allgemeine Zeitung, 2014.

Public liability claims (BGB section 839 in conjunction with GG Article 34)
and claims of encroachment equivalent to expropriation are potential grounds
for these compensation demands (VGH Kassel, supra note 27, p. 634 et seq.,
Battis and Rutloff, 2013), but the key criterion for both, as already established
by the legally binding judgment of the Higher Administrative Court of Kassel, is
the performance of an unlawful action by the state. As demonstrated above (section
C. II) that the authorities did directly encroach upon the owners’ right of use within
the meaning of GG Article 14. The encroachment furthermore constitutes a “special
sacrifice” for the power plant operators, such that encroachment equivalent to
expropriation should provide suitable grounds for a compensation claim. Public
liability claims can be enforced alongside claims relating to an encroachment
equivalent to expropriation and would have a good chance of success, although
they also require the establishment of fault. In spite of the fact that the Federal
Environment Ministry issued “de facto instructions” to the federal state authorities
in connection with the moratorium, the Higher Administrative Court of Kassel found
that the Hessen-based nuclear regulatory body was responsible for the operating bans
(VGH Kassel, supra note 27, p. 373 et seq.). Questions can therefore be raised
regarding the extent to which the Federal State of Hessen would be indemnified by
the Federal Government in the event that the Court ruled against it?.

2. 13" Amendment to the Atomic Energy Act

As indicated above, the 13" Amendment to the AtG contains no provisions
concerning financial compensation for the curtailment of remaining lifespans. Since
the reductions cannot be deemed expropriation within the meaning of GG Article
14(3), any compensation demands would again be based on claims relating to
an encroachment equivalent to expropriation or public liability claims (Wagner G.,
2011), Durner W., U. Di Fabio and G. Wagner, 2011). As emerged from the analysis
in section C. III above, however, the 13" Amendment to the AtG differs from
the moratorium in that it can be deemed constitutional, and so any such claims would
be dismissed due to the lack of any unlawful action by the authorities.

Irrespective of this fact, compensation claims have been pursued by E.ON,
RWE and Vattenfall, whose management boards believed that legal action
must be taken to avert the risk of the billion-euro losses which may result from
the nuclear phase-out (Bruch D. and H. Greve, 2011), if only to discharge their
duty of diligence under corporate law, namely the Stock Corporation Act, AktG
(Aktiengesetz) section 93. E.ON and RWE have therefore lodged compensation
claims of at least EUR 8 billion and EUR 2 billion respectively against the Federal

The legal basis would be GG Article 104a(2) und (5) sentence 1.
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Government (Spiegel-online, 2012), although these claims would be doomed
to failure if the constitutional appeals against the 13™ Amendment to the AtG
are dismissed. It was expected that, in the event that the Federal Constitutional
Court does find the 13™ Amendment to the AtG unconstitutional, the legislator
would have the option of adopting a compensation clause with retrospective
effect in order to maintain the proportionality of the nuclear phase-out (Battis
and Ruttloff, 2013), supra note 43, p. 824.).

In 2016 the Federal Constitutional Court came to a decision on the 13" Amendment
to the AtG (Federal Constitutional Court, 2016). He did not complain about the intent
of the legislator to phase-out of nuclear energy production, because the judges
accepted a leeway in decision-making for the parliament. The accident in Fukushima
was, in that perspective, a reason to strengthen the efforts in protecting the resident
population and the environment by phasing-out of nuclear technology faster. But
on the other hand, according to the Court, the 13" Amendment did violate property
rights, as far as the energy supply companies had confidence in the guaranteed residual
electricity volumes, which were given to them in 2010 (“frustrated investment”).
The Federal Constitutional Court called upon the legislator to make a compensation
law. This law was enacted in 2018 (Bundestag, 2018).

3. Nuclear fuel tax

By way of contrast, the nuclear power plant operators have a very good
chance of successfully claiming back the nuclear fuel tax first imposed in 2010 by
the 11" Amendment to the AtG, and appeals to this effect were lodged by E.ON,
RWE and EnBW with the fiscal courts. Following rulings by the Fiscal Courts
of Hamburg and Munich, which questioned the constitutionality of the nuclear
fuel tax (Fiscal Court of Hamburg, 2011, Fiscal Court of Munich, 2011), the Fiscal
Court of Hamburg finally deemed the tax unconstitutional and referred the case
first to the Federal Constitutional Court and second to the ECJ on the grounds
of possible infringements of EU law (Fiscal Court of Hamburg, 2013). The
Fiscal Court of Hamburg granted the power plant operators interim relief in
a number of rulings handed down on 11 April 2014 (Fiscal Court of Hamburg,
2014), since serious doubts had emerged as to the constitutionality and EU-law
compliance of the Nuclear Fuel Tax Act. In the court’s opinion, the nuclear fuel
tax was not a tax on the consumption of nuclear fuels or electricity, but a stand-
alone tax that levied the profits of the power plant operators, which meant that
the Federal Government was wrong to cite its legislative competence in the area
of taxes on consumption. The Fiscal Court of Hamburg furthermore regarded
the tax as incompatible with EU law on the grounds that the principle of “output
taxation” enshrined in the EU Energy Taxation Directive prohibits any extra
taxation of energy products on top of the taxation of the electricity itself. This
ruling issued in summary proceedings means that the power plant operators that
lodged the appeal must be paid over EUR 2.2 billion in reimbursed nuclear fuel
tax before the legal situation is finally resolved.
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D. Conclusions

The legislative steps taken by Germany to implement its nuclear phase-out are, in
many respects, a counter-example of good law-making, and the moratorium imposed
by the Federal Government in 2011 represents a particularly blatant infringement
of the Basic Law. By way of contrast, it can, in the author’s opinion, be concluded
that the 13" Act Amending the Atomic Energy Act, which laid down the legal
framework for the nuclear phase-out, is constitutional since it balances the interests
of the energy industry and consumers against public welfare concerns. Although
there are various controversial points of detail, the legislator must ultimately be
granted a broad prerogative on key issues where legal matters must take second
place to political considerations. Having recognised the socially controversial
nature of the debate on final repository sites, the Bundestag has also adopted a legal
framework in the form of the Repository Site Act that safeguards greater public
involvement while, at the same time, deliberately accepting the curtailment of legal
redress for citizens brought about by aspects of the “planning by law” process.
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THE OBJECT OF THE ADMINISTRATIVE OFFENSE
IN THE QUALIFICATION AND SYSTEMATISATION OF DOMESTIC
ADMINISTRATIVE-TORT LEGISLATION ON ROAD TRANSPORT

The article deals with the subject of administrative misconduct in road transport and
its role in the rulemaking and enforcement activities. The basic doctrinal approaches to
understanding the object of administrative misconduct in road transport are summarized.
It is concluded that there is no single vision of their nature and content in domestic
administrative law. The necessity to harmonize scientific positions and develop a unified
concept of the object of administrative misconduct (including administrative misconduct
in road transport) at all levels of its generalization and objectification is substantiated.

On the basis of the analysis of modern scientific researches and the current administrative-
tort legislation the classification of objects of administrative offenses in the road transport
is made. The author'’s definitions of the concepts of general, generic, species and direct
object of administrative offenses in road transport are formulated. Their actual content
is specified. The essence of the main and additional object of administrative misconduct
is revealed. The polysubjectiveness of the majority of administrative offenses in the road
transport is ascertained.

The role of the object of administrative misconduct in the structuring and systematization
of domestic administrative-tort legislation is investigated. It is determined that the generic
object of administrative misconduct is the main criterion for the division of the Special
part of the Code of Administrative Offenses into separate Chapters. Topical issues of
legal regulation of administrative-tort relations in road transport are highlighted. A set
of legislative proposals aimed at harmonizing the structure of the Code of Administrative
Olffenses, in particular, regarding the regulation of liability for administrative offenses in
road transport, has been elaborated.

Key words: object of administrative misconduct, qualification of administrative
misconduct, road transport, administrative liability, administrative misconduct.
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1. Introduction

Animportantelement ofthe structuring ofthe legislation
of Ukraine on administrative liability and the qualification
of administrative misconduct is the determination of their
object. It is the object of administrative misconduct
that characterizes its antisocial orientation and social
danger. In many cases, it is it that allows to distinguish
a specific administrative offense from other such
offenses. And, after all, it is the criterion for structuring
the Code of Administrative Offenses as the pivotal act
of administrative and tort legislation.

As a mandatory feature of administrative misconduct,
the object of the assault determines the orientation, the course
and the results of the qualification. On its basis the factual
action is identified as a tort of a certain type (criminal,
administrative, civil or otherwise), it is concluded in which
proceedings it should be considered, the range of subjects
of qualification is defined, its tools, algorithm and procedural
forms are determined. Without defining the object, qualification
of an administrative offense, a priori, is impossible. Because
its absence or uncertainty does not allow to consider human
behavior as socially dangerous and entailing legal (in particular,
administrative) responsibility.

Against this background, issues of administrative
misconduct have traditionally attracted the attention
of the wide scientific community. Their importance for
administrative law science, rulemaking and jurisprudence is
ascertained by V.B. Averyanov, Y.P. Bityak, V.K. Kolpakov,
0.V. Kuzmenko, S.G. Stetsenko and many other
well-known scientists. Researchers of organizational
and legal aspects of responsibility for misconduct in transport
A.V. Gurzhiy, D.Y. Veselov, G.K. Golubeva, V.V. Donenko,
O.V. Drozdov, E.V. Tsiba also recognize importance
of these issues. However, despite the unanimous emphasis
on the role of the object of administrative misconduct,
the representatives of national administrative law do not
show a unified view of its essence, structure, classification
and a number of other important aspects.

The purpose of the article is to identify the object
of administrative misconduct in road transport and to
formulate a unified approach to its understanding of its
nature, content and levels of concretization.
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2. Presenting the main material

Domestic theory of administrative law posits a rule according to which any
administrative offense has a destructive effect not only on the correspondent
social connection, but also on the macrosystem of social relations (Gurzhii,
2003). Of course, the impact of a certain administrative misconduct on such
a system is almost imperceptible. However, on a social scale, administrative
misconduct, the actual number of which reaches almost astronomical indicators,
undoubtedly undermines the stability of the whole system of relations protected by
administrative and tort law. In view of this, such a system is regarded as a common
object of administrative misconduct. This approach underlies virtually all current
research on liability for administrative offenses in road transport. However, their
authors are far from equally defining the borders of the common object of such
misdeeds. For example, N. Bortnyk and S. Esimov extend them to: “the totality
of social relations, the protection of which is ensured by the rules of the Code
of Administrative Offenses” (Bortnik, Eshimov, 2016). From G.K. Golubieva’s
viewpoint, they cover: “public relations, regulated by the rules of administrative
legislation, protected by administrative sanctions in order to ensure the proper
functioning ofthe order of administration, protection of property, rights and freedoms
of citizens” (Golubeva, 2008). In turn, A.V. Gurzhiy understands under the general
object of administrative misconduct in road transport the whole multitude of public
relations protected by administrative penalties (Gurzhi, 2012).

In our view, the most reasonable approach seems to be the latest one. On
the one hand, the current Code of Administrative Offenses is by far not the only
act of domestic legislation that regulates administrative liability and protects public
relations from unlawful encroachment (therefore, under neither conditions, nor can
it, nor the sanctions provided by it, determine the limits of the general administrative
misconduct). On the other hand, it is well-known that administrative-tort norms
provide giude and protection of public relations regulated by many different branches
of law, in particular, administrative, civil, economic, criminal-procedural, criminal-
executive, transport, land, etc. All of these relationships suffer from the negative impact
of administrative misconduct and thus, in their totality, serve as a common object.

3. The object of administrative misconduct in road transport

Certainly, the general object of administrative misconduct in road transport is
of great importance for their proper qualification. A.O. Storozhenko quite rightly
emphasizes: “often, on the basis of features of a common object, an authorized subject
of qualification can make a grounded conclusion about the administrative-tort nature
of the act, or vice versa — about his criminal-legal, civil-legal, business law, etc.
Nature (Storozhenko, 2008)”. However, this is not enough to determine on a basis
of the object the specific administrative-tort standard required for the application, to
distinguish between “related” administrative offenses or something else.

This predetermines necessity of the analysis of the object of administrative
misconduct (including misconduct in road transport) at different stages of its
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specification. In particular, within the common object it is customary to distinguish
certain groups of public relations, which more defined and clearly characterize the anti-
social orientation of administrative misconduct. Such groups of social relations are
referred to as “generic objects”.

4. Axiological and branch objects of administrative misconduct

As a rule, in domestic administrative law, generic objects of administrative
misconduct are distinguished by two main criteria: axiological and brunch. The
first (axiological) criterion is the general social values around which the social
relations protected by the administrative-tort law are formed. According to this
criterion public relations concerning property; public relations regarding public
order; public relations regarding the exercise of popular will, etc. can be defined
as generic objects.

Instead, the second criterion is the branch or sphere of social life in which relevant
social relations are formed. According to this criterion, the following generic objects
of administrative misconduct are distinguished: public relations in industry; public
relations in the field of trade; public relations in the field of standardization; public
relations in the military sphere; public relations in transport, etc.

Both of these criteria formed the basis for the structuring of the Special Section
of the Administrative Code into separate chapters (Gurzhii, 2009; Gurzhi, 2015).
Some chapters of this part of the Code have accumulated rules on liability for
administrative misconduct that infringe upon certain socially significant values
(above all, these are Chapters 6, 14, 15 and 15-A of the Code of Administrative
Offenses). The rest states about responsibility for misconduct in a particular field
or field of public life (Chapters 5, 7-13 of the Code of Administrative Offenses
have been formed on the basis of an industry criterion). In this connection,
the following fact cannot be overlooked. Almost all researchers recognize
the generic objectofadministrative misconduct as the main criterion for structuring
the Code of Administrative Offenses and, in particular, the allocation of Chapter
10 “Administrative Offenses in the Transport, Road and Communications:” in its
structure (Gurzhii, 2010). The logical continuation of this approach should be
the statement that the public relations in the field of transport and communications
are the generic object for all administrative offenses envisaged by this chapter
of the Administrative Code. However, contrary to this logic, the vast majority
of scholars, speaking of the specific administrative misconduct included in
Chapter 10 of the Code of Administrative Offenses, interprete their generic
object much more narrowly.

Traffic law offenses have been systematized by the legislature within Chapter
10, — N. Bortnik and S. Eshimov write, but they add that: the generic object
of'these crimes (retained author’s edition — A.N.) is road safety (Bortnik, Eshimov,
2016). Some other authors hold similar views, recognizing the generic object
of certain industrial offenses: “road safety” (O.Yu. Salmanova, R.V. Yarova;
Salmanova, 2002; Yarova, 2016), “public relations on road safety” (E.V. Tsiba)
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(Tsyba, 2016), “public relations regarding road safety or the road safety itself”
(A.S. Sobakar) (Sobakar, 2015), “the established order of public relations in
the field of road safety ” (V.V. Donenko) (Donenko, 2003), “specific relations
that fall under the category of “road traffic” (that is, they have certain generic
characteristics) and are protected by administrative and legal norms that provide
for liability for unlawful encroachment on them” (V. Gorkava) (Gorkava, 2017),
“provided state of protection of life, health of people, their interests, as well as
the interests of others while moving people and goods by motor vehicles, as well
as people without vehicles on the roads” (Koller, 2011).

Without going into the terminological nuances of these definitions, it should be
noted that some of them contradict both the position of the legislator and the initial
principles of the research within which they were formulated. At the same time,
their authors, as a rule, do not burden themselves with detailed arguments.
However, single attempts to justify the anchoring of a generic object of particular
violations to the field of the road traffic are unconvincing. It is worth noting
that, basing on an individual vision of its content and scope, some researchers
propose to review the structure of Chapter 10 and the Specific part of the Code of
Administrative Offenses. Some of them insist on the separation of norms
about responsibility for administrative offenses in the field of road traffic into
the independent chapter of the Code of Administrative Offenses (Sobakar, 2015).
Instead, others consider it advisable to “break” Chapter 10 of the Code
of Administrative Offenses into several independent chapters which would regulate
liability for: administrative misconduct in transport; administrative misconduct
in the field of road economy; administrative misconduct in the sphere of
communications (Gurzhii, 2013).

In our view, both the idea of fragmentation of Chapter 10 of the Code
of Administrative Offenses, and the proposed ways of its implementation, are highly
doubtful. Moreover, both the theoretical validity ofthis step and its practical expediency
are in doubt. In particular, the allocation of rules on liability for administrative offenses
in the field of road traffic in the independent chapter of the Code of Administrative
Offenses (along with Chapter 10) will destroy the architectonics of the Special part
of the Code of Administrative Offenses, based on the structural model: “a separate
chapter of the Code of Administrative Offenses protection of separate branch /
sphere of public relations”. In turn, though the division of Chapter 10 of the Code
of Administrative Offenses into several “branch chapters”, does not contradict to this
principle, but it is deprived of practical sense. After all, as a result of this division,
the vast majority of the provisions of Chapter 10 of the Code of Administrative
Offenses, will be “transferred” to the chapter on liability for administrative offenses
in transport. The only notable novelty will be the emergence of two small chapters
(each of them consists of 23 articles) in the structure of the Special part of the Code
of Administrative Offenses about responsibility for misconduct in the field of road
economy and in the sphere of communications.
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5. Cocretization of the object of administrative misconduct in road transport

Going to the next (species) level of concretization of the object of administrative
misconduct in road transport, it should be noted that its analysis is more scientific
and theoretical than practical. In fact, to date, domestic science has not formed a clear
criterion for the selection of a specific object of administrative misconduct.

One of the few known attempts to outline such a criterion was made by
VK. Kolpakov, O.K. Chernovsky and V.V. Gordiev, according to whom: “the
existence of systematic legislation within the generic object (which testifies to
its corresponding independence and systematic nature) should become a correct
criterion for the determination of a species object of administrative misconduct”
(Kolpakov, Chernovsky, Gordev, 2010). But it is quite obvious that such an approach
cannot be considered universal. By and large, it allows to define species objects only
for those administrative misconduct that encroaches on public relations, regulated
by specialized complex legal acts (for example, the Law of Ukraine “On Road
Transport”). At the same time, this criterion makes it impossible to define a species
object for violations of the direct prohibitions of the Code of Administrative Offenses,
such as: petty hooliganism, forgery of travel tickets, damage to payphones, etc.

In general, the definitions of the species object of administrative misconduct in
the legal literature are not lacking, but for the most part they are not informative
enough. Almost all scientists, while constructing authorial definitions, are
limited to stating that a species object of administrative misconduct is a group
of homogeneous public relations, allocated within a certain generic object
(Milovidova, 2016), (Vasilyov, 2016). In this case, the species objects of certain
administrative misdeeds are determined utilitarianly, taking into account one or
another scientific purpose. As a consequence, many different concepts of the species
object of administrative misconduct in transport can be found in the domestic
scientific and legal literature. Their specificity depends on which subsystem of social
relations the author focuses on.

We are not going to determine the most successful concept of a species object,
since the content of most of them is determined by the context of specialized scientific
research. Let us note only that they can all be useful for the in-depth systematization
of the regulatory material of Chapter 10 of the Code of Administrative Offenses.
For today, in the systematization of the provisions of this Chapter, only brunch
criterion is more or less traced. At the same time, at the lower level, that is, “inside”
the normative blocks on liability for different means of transport, separate articles
(groups of articles) of the Code of Administrative Offenses are located without
a clear logical sequence. The same can be said about the internal structure of some
articles. Their division into parts and points is not always logical. Undoubtedly, all
this regulatory array needs to be organized into a harmonious regulatory system,
and at several levels at once: sectoral, sub-sectoral, functional and so on. And then
the main doctrinal approaches to the definition and classification of species objects
of administrative misconduct can come useful for a legislator.
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6. Direct object of administrative misconduct

The next and highest level of specification of an administrative misconduct object
is the so-called direct object. According to the analysis of the scientific and legal
literature, practically it is impossible to study the substantive aspects of liability
for administrative offenses in transport without consideration of their direct objects.
However, at the same time many researchers in this brunch do not reveal the essence
of this concept and do not define it, but only specify the social relations, which, in
their opinion, are the direct object of this or that misconduct. It should be noted that
conceptual differences in the understanding of the direct object of administrative
misconduct in transport become apparent while considering such concretizations.

In particular, referring to the direct object of administrative misconduct in
the field of road safety, Y.S. Koller emphasizes that such object is the specific
public relations in the field of traffic safety, taken under the protection of a certain
article of the Code of Administrative Offenses (Sobakar, 2015). Speaking about
the direct object of speeding, V.K. Kolpakov and V.V. Gordyev propose to
understand under it: “state of safety on a certain road” (thus the authors consider
specific public relations protected by the administrative sanction as the direct
object of an administrative misdemeanor) (Kolpakov, Gordeev, 2016). According
to V.V. Donenko, the direct object of driving a vehicle in a state of intoxication may
be: public relations in the field of road safety, as well as life, health and property,
and the relations in the field of traffic management, that is, the the established
order of management” (Donenko, 2003). But O.V. Drozdov and A.O. Sobakar
came to the conclusion that the objects of road traffic offenses were the life, health
and property of its participants, their rights and legitimate interests, and established
management order (Drozdov, Sobakar, 2015).

In this connection, first of all, it should be emphasized on the falseness of the thesis
that public relations protected by a certain article of the Code of Administrative
Offenses is a direct object of the administrative misconduct. The direct object is
a single phenomenon. It is associated only with those relationships that have been
broken (destabilized) in the result of commiting a specific offense. Instead, the vast
majority of articles in Section 10 of the Code of Administrative Offenses provide for
liability for a number (sometimes several dozen) of administrative misconduct, many
of which encroach on different social relationships. Thus, one article of the Code
of Administrative Offenses can protect a very wide range of public relations, which
are not always broken by a particular misdemeanor, and therefore do not act as
a direct object of it.

For the same reason, it is impossible to agree with the excessive extension
of the borders of a direct object by including in it a large variety of social relations
(concerning the protection of the right to life and health, property protection,
established management procedures, etc.). None of the administrative offenses
provided for in Chapter 10 of the Code of Administrative Offenses directly affect
such a large number of objects. It can only impinge them indirectly — through
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the destabilization of certain social ties in the field of transport. Therefore, only
the latter can be considered as its direct object.

On the whole, the most justified is the position of V.K. Kolpakov and V.V. Gordeev,
whointhis contextaretalking aboutspecific social relations protected by administrative
sanction. However, this position can also be clarified, since the relevant public
relations are not always the object of administrative misconduct, but only in the case
of enroachment on their security (speaking simplier, there is no object of the offense
without the offense itself). In our opinion, this fact should be obligatory reflected
both in the general definition of the direct object of administrative misconduct and in
the concretization of the direct objects of specific misdeeds in road transport.

With this in mind, the direct object of an administrative offense can be defined as:
protected by administrative-tort sanction public relations whose security and stability
are violated as a result of an unlawful encroachment.

7. The main and additional objects of administrative misconduct

Along with the classification of objects of administrative misconduct by degree
of concretization (general-generic-specific-direct), in the theory of administrative
law, it is customary to divide the objects of administrative misconduct into basic
and additional. This division is based on the idea that some administrative misconduct
always encroaches on two or more objects, that is, the are polyobjects. At the same
time, from the point of view of systematization of administrative-tort legislation,
qualification of misdemeanors and prosecution of offenders, only one of them, which
lies in the plane of the generic object (the main object), is crucial. Simultaneously,
other objects, although they suffer from the same misdemeanor, do not directly
affect its qualification and legislative classification as a specific category of offenses
(additional objects).

A clear example is the administrative misconduct provided by the Article
124 of the Code of Administrative Offenses “Violation of traffic rules, which
caused damage to vehicles, cargo, roads, streets, railroad crossings, road structures
or other property”. This category of misconduct at the same time encroah on
both public relations about road safety and property relations. The first ones
determine the place of Article 124 in the structure of the Code of Administrative
Offenses (in particular, its affiliation with Chapter 10), determine the specifics
of penalties provided by this article (for example, deprivation of the right
to drive a vehicle) and are subject to mandatory establishment in qualification.
For this reason, they are considered the main object of misconduct. Instead,
property relations in this case serve as an additional object, the clarification
of which is purely ancillary.

In general, the classification of the object of administrative misconduct as
major or additional is determined by the position of the legislator. The main object
is considered to be the object of administrative misconduct, which is in the plane
of'the generic object, reflected in the name of the corresponding chapter of the Special
part of the Administrative Code (Gurzhii, 2011).
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No denying the role of the legislator in the classification of objects of administrative
misconduct, it should be noted that the position of the legislator in this case is not
always indisputable. At present, it is difficult to call some articles (parts of articles)
of Chapter 10 of the Code of Administrative Offenses as its organic component.
Against the background of the generic object outlined in the title of this chapter, they
seem to be an artificial “incorporation” into the general logic of its construction.

First of all, it concerns the Article 119 of the Code of Administrative Offenses
“Violation of the rules of using road transport and electric transport”. Despite its
highly expressive name, this article provides for responsibility not only for violations
of the rules of using transport, but for violations in other spheres of social life. It is
quite obvious that the main direct objects of the offenses provided by it are the public
relations concerning: property (Part 1 of Article 119 of the Code of Administrative
Offenses), environmental protection (Part 2 of Article 119 of the Code
of Administrative Offenses), ensuring public order (Part 3 of Art. 119 of the
Code of Administrative Offenses). Instead, relations in the field of transport
services, relations in the field of fire safety, relations in the field of health care are
additional objects of the offense.

Suchanapproachto the systematization of the content of the Code of Administrative
Offenses does not fit into the common notion of qualitative technique of rulemaking.
Weak correlation between the names of Chapters (generic object) and individual
articles (main direct object), cloning of virtually identical administrative and tort
bans — all this leads to unjustified accumulation of the normative array, breaks
its logical structure, complicates the qualification of administrative misconduct
and application of administrative and tort standards.

The highlighted problem is complex. By and large, it concerns not only
the Article 119 of the Code of Administrative Offenses, but also a number of other
articles (parts of articles) of Chapter 10 of the Code of Administrative Offenses,
which provide for liability for administrative misconduct in the various modes
of transport and communications. Therefore, this problem should be solved on
the basis of a comprehensive approach. In our view, all the provisions of Chapter
10 of the Code of Administrative Offenses, which provide for liability for property
damage, environmental damage and public nuisance, should be transferred to
Chapters 6, 7 and 14 of the Code of Conduct, respectively.

8. Conclusions

Summarizing the above, we can conclude that the exact identification of the object
of administrative misconduct in road transport is of great scientific and practical
importance. It has a significant impact on the systematization of administrative
and tort legislation, defines measures for its improvement. It is the guaranty
of the proper qualification of traffic offenses, the rationality of administrative
proceedings and the proper application of certain administrative and tort rules.

However, many issues related to the doctrinal definition and practical
identification of the object of administrative misconduct in road transport remain
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unresolved. These include, in particular, the issue of its definition, the issue
of its classifications, its role in rulemaking, and many others. Mostly, they are
multidimensional and debatable. However, in the light of reforming domestic
administrative-tort legislation (in particular, the prospect of adopting the new Code
of Administrative Offenses (Gurzhii, 2004) there is an objective need to harmonize
scientific positions and develop a single concept of administrative object. misdeeds
at all levels of its generalization and objectification.
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Cmamms npucesuena numanuam 06 exma aoMiHICIpamueHuxX RPOCMYNKie Ha A8MOMOOINILHOMY
MpPAHCNOpmi ma 1020 poii 6 HOPMOMBOPHIN | NPABO3ACMOCO8HIU OisIbHOCMI. Y3aeanbHeHo
OCHOBHI OOKMPUHANbHI NiOX00U 00 PO3YMIHHA 00 '€KMa AOMIHICMPAMUSHUX NPOCMYNKIE HA
a8momoobibHOMY mpancnopmi. 3po6neno 6UCHOBOK NPO BIOCYMHICMb EOUHO20 OAUEHHS IX nPUpoOU
ma 3micmy y GiMUYU3HAHIN AOMIHICMpamusHo-npasosiu Hayyi. OOTPYHMOBaHo HeoOXiOHICIb
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V32004CEHHS HAYKOBUX NOUYITI MA BUPOONIEHHA EOUHO20 KOHYenmy 00 €Kma aoMiHICIMPamueHUx
NPOCMYNKIB (8 MOMY YUCTT AOMIHICMPAMUBHUX NPOCMYNKIE HA ABMOMOOIIbLHOMY MPAHCNOPMI)
Ha 8CIX PIBHAX 11020 Y3a2albHeHHs Ma 00 €EKmusizayii.

Ha niocmasi ananizy cyuacHux HAyko8ux OO0CHIONCEHb MdA YUHHO20 AOMIHICMPAMUBHO-
O0enikmHo2o 3aKoHooascmea 30ilicHeHo Klacugikayito 00’e€kmie  aOMIHICMpamueHux
npocmynkie Ha asmomodinbHomy mpancnopmi. Chopmynvosano asmopcovki Oeiniyii
NOHAMb 3A2AbHO20, POO06020, 8U00E8020 MA Oe3N0CePedHb020 00 €KMa AOMIHICMPAMUSHUX
npoCmynKie Ha asmomobiibHomy mparcnopmi. Konkpemusosawmo ix ¢axmuunuil smicm.
Poszkpumo cymuicms ocnoénozo ma 000amk06020 00’ €kma adMiHiCMpamusHux npocmynKis.
Koncmamosano — nonicyd’ekmuicmos  6iibuwiocmi  aOMIHICMPAMUBHUX — NPOCMYNKIE  Hd
asmMomMoOiNbHOMY MPAHCHOPMI.

Jlocniooiceno  poab  06°ekma  AOMIHICMPAMUSHUX NPOCMYNKI6 y — cmpykmypusayii ma
cucmemamu3ayii 6IMYUSHAHO20 AOMIHICMPAMUBHO-0ENIKMHO20 3aKOH0dascmed. Bemanosneno,
wWo pooosutl 06 €km AOMIHICMPAMUBHO20 NPOCHIYNKY € 20108HUM Kpumepiem nooiny Ocobnusol
yacmunu Kooexcy Ykpainu npo aominicmpamueni npasonopyuienns na okpemi I nasu. Bucgimaeno
aKmyanivHi npodiemMu  npaso8o2o pe2yito8anHs AOMIHICMPAMUEHO-0ENIKMHUX BIOHOCUH HA
agmomoObinLHOMy mpancnopmi. Bupobneno komniexkc 3akoHO0AGUUX NPONO3UYill, CNPAMOBAHUX
Ha eapmoHizayito cmpykmypu Kodexcy Vipainu npo aominicmpamueni npagonopyuieHHs,
30KpemMa 8 4acmuHti pe2ynoeanHs NUMaHs 6I0N08I0AIbHOCI 3 AOMIHICMPAMUEHT NPOCMYNKU HA
a8MOMOOIILHOMY MPAHCHOPM.

Memorw cmammi ¢ 6usnauenns 06’ €Kma aOMIHICMPaAMUEHUX NPOCMYNKIE HA A8MOMODIIbHOMY
mpancnopmi ma Qopmyeanus €0UH020 Nnioxody 00 PO3YMIHHSA 11020 Npupoou, 3micmy ma
PIBHI8 KOHKpemu3ayii.

Cucmema memooie, w0 SUKOPUCTNOBYEMBCA NIO YAC OOCTIONCEHHS OKPeMUX NUMAHb CINAmMmi.:
icmopuyHull Memoo (Konu i Kum enepuie 6y10 3anpoaoiceHo), OlaneKmudHu memoo (micye
ma ponv 0epicasu 8 peeynioeamHi GU3HAUEHb 00 €Kma AOMIHICIPAMUSHUX NPOCHIYNKIG Ha
a8MOMOOIILHOMY MPAHCNOPME), MEMOO MOOETO8AHHA (AKUM Mae Oymu aoMiHICMpamusHo-
npasosuil Mexawizm pezynio8ants GUIHAUEHHA 00 '€kma aOMIHICMPAMUGHUX NPOCMYNKI@ Ha
asmMoMOOIILHOMY MPAHCNOPMI).

Pesynomamu.  Baowcnueum — enemenmom  cmpykmypusayii - 3akoHooaécmeéa  Vkpainu - npo
AOMIHICMpPamueHy 8IiONOBIOANbHICMb Ma  KEANIpIKayii aOMIHICMPAmMusHUX npoOCMynKie €
susnayenns ix o6 ’ckma. Came 00’ckm aOMIHICMPAMuUEHO20 NPOCMYNKY XAPAKMEPU3VE U020
AHMUCOYIATbHY CRPAMOBAHICMb MaA CYCHITbHY Hebe3neky. Y bazamvox eunaoxkax came 6iH
003607151€  BIOMEIICYBAMU  KOHKPEMHUN AOMIHICMPAMUSHULT NPOCMYNOK 610 [HUUX NOOIOHUX
npasonopyutens. 1 came 6in € kpumepiem cmpykmypyeanns KYnAIl sax cmpuoicnesozo axmy
AOMIHICIMPAMUBHO-0ENIKMHO20 3AKOHOOABCMEA.

byoyuu 0606°43k06010 03HAKOW CKAAOY AOMIHICMPAMUEHO20 NPOCMYNKY, 00 €KM NOCAAHHS
BUBHAYAE CNPAMOBAHICIb, nepebdie i pezyivmamu keanigixayii. Ha tioco ocnosi hakxmuune Oisauns
i0enmughixyemvcsi K Oenikm neeHo2o muny (KpUMiHATbHUL, AOMIHICMPAMueHULl, YugiibHUll
mouwjo). Pobumvcs 6UCHOBOK npo me, y pamKax AK020 NPOBAOJCEHHs 1020 Ci0 po32nadamu,
OKpectoemvesi Koo ¢y6’'ekmie Keanighikayii, usHauaromovcs it iHCMpyMeHmu, aneopumm i
npoyecyanvui popmu. bes scmanosnents 06’ exma keaniikayis AOMIHICMPaAmMu8Ho20 NPOCHIYNKY
a priori Hemodxcausa. Aoice 11020 6i0cymHicms abo He8UIHAUEeHICMb He 00360JAI0Mb PO32A0aAMU
JH0OCHKY NOBEOTHKY SIK CYCNIIbHO HeDe3neuny i maky, uwo mseHe 3a coboio opuouyHy (30Kpema
AOMIHICMPamusHy) 8i0nosioanbHicmo.

Bucnoeku. Iliocymosylouu euxiaoene, MOJICEMO KOHCMAMY8amu, wWo mouHe GCMAHOGIEHHs
00’ €KmMa a0OMIHiCMpamueHux npoCMYynKi6 Ha agMoMOOIIbHOMY MPAHCNOPMI MAE 8AHCTUBE HAYKOBE
i npakmuuHe 3HauenHs. Bono uunumv noMimuuil 6naue na CUCMEeMamu3ayio aOMiHICmpamueHo-
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0eNiKMHO20 3AKOHOO0ABCMBd, BUSHAYAE 3AX00U U020 600CKOHANeHHA. Bono € 3anopykoio
NpasuUIbHOL K8ARIPIKayii mpaHCcnoOpmHUX npagonopyuLenb, PAyiOHaAIbHOCH AOMIHICIPAMUEHO20
NPOBAOICEHHSA MA HATIEHCHO20 3ACOCYBANHS OKPEMUX AOMIHICMPAMUBHO-0CNIKIMHUX HOPM.

Boonouac yumano numans, nog’a3anux i3 OOKMPUHATGHUM GUSHAYEHHAM MA NPAKMUYHUM
6CMAHOBNIEHHAM 00’ €KMa aAOMIHICMPpamueHux NPOCMYNKI8 HA a8MOMOOIIbHOMY MPAHCHOPNI,
AUUMAOmMbcsi 00 Kinysa He supiwenumu. Lle, 30kpema, i numanHs 11020 Oe®iHiyii, i numarHs
1020 Kaacugikayitl, i 1020 poib Y HOPMOMEOPeHHi, | bacamo inwux. 30e0inbuioco 6oHU
marome bazamoacnekmuuil i ouckycitinuti xapakmep. Tum ne menw, y ceimni peghopmysanns
GIMUU3HAHO20 — AOMINICIPAMUGHO-0CNIKIMHO20 — 3AKOHO0A6cmea  (30Kpema  nepCnekmueu
nputinamms Hoeo2o KYnAIl — Kooexcy Yrpainu npo aominicmpamueni npocmynku [23, c. 156])
€ 00’exkmusHa nompebda 6 y3200MCeHHi HAYKOBUX NO3UYIL Ma 8UPOONIEeHH] €0UHO20 KOHYenmy
00’ €Kma aOMIHICMPAMUBHUX NPOCMYNKIE HA 6CIX PIBHAX 1020 V3A2ANbHEHH Md 00 €KMusizayii.

KiwuoBi cioBa: 00’eKT aJMIiHICTPATHBHOTO MPOCTYIKY, KBadi(iKallis aJMiHICTpAaTHBHUX
IPOCTYIKiB, aBTOMOOIIbHUI TPAaHCIOPT, aAMIHICTpaTUBHA BiIOBiAANBHICTh, aAMiHICTPaTUBHUI
MPOCTYIOK.
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PECULIARITIES OF ADMINISTRATIVE AND LEGAL
REGULATION OF BUSINESS ENTITIES ACTIVITIES
DURING THE QUARANTINE IN UKRAINE

The aim of the article is to investigate the peculiarities of administrative and legal
regulation of the activities of business entities during quarantine and to consider possible
directions of improvement of such regulation.

Methods. The theoretical and methodological basis of the research is modern general
scientific and special legal methods and techniques of scientific knowledge. The formal
and logical method determines the importance of administrative and legal regulation of
the activities of economic entities during quarantine. Formal and legal method allowed
analyzing the current legislative and other normative-legal acts concerning administrative
and legal regulation of activity of economic entities during quarantine. The structural
and logical, comparative and legal methods outline the main directions of improving
of implementation the administrative and legal regulation of the activities of economic
entities during quarantine.

Results. Attention is drawn to the fact that business entities are limited in their actions
due to the introduction of quarantine and emergency regime in Ukraine. The article
analyzes the legislative and other legal acts adopted to prevent the spread in Ukraine
of acute respiratory disease COVID-19 caused by the coronavirus SARS-CoV-2, which
regulate the activities of business entities. It is noted that the Government of the State,
taking into account the important role of economic entities in the economy of the country,
makes prudent measures to support them during quarantine. However, there are certain
conditions under which business entities face problems that need to be addressed,
primarily at the legislative level.

Conclusions. The article indicates the expediency of amending the current legislation to
harmonize it in connection with the adoption of a number of regulatory acts aimed at
preventing the spread of acute COVID-19 respiratory disease caused by the SARS-CoV-2
coronavirus in Ukraine and use in the legislation of different terminology related to
COVID-19.

Key words: administrative-legal norms, coronavirus pandemic, emergency, counteraction
to the coronavirus pandemic, benefits, responsibility of business entities.
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1. Introduction

Currently, there is a problem of the spread of acute
COVID-19 respiratory disease caused by the SARS-
CoV-2 coronavirus in almost all countries of the world.
Ukraine is no exception. One of the important steps
aimed at overcoming the coronavirus pandemic is
the introduction of effective measures by the authorities
of each state. The introduction of total quarantine is
precisely such a measure that can prevent as many people
as possible from the disease not only within one country,
but in almost all countries of the world. The Government
of Ukraine has introduced restrictive measures that
significantly affect the livelihoods of the population,
as measures have been introduced to socially distance
and mobilize the community to prevent infection and save
lives. In these circumstances, the activities of business
entities have also undergone significant changes.

The following scientists have devoted their attention
to the issues of administrative and legal regulation
of business entities activity and legal support for
the control of the activity of business structures in Ukraine:
O.M. Bandurka, 0O.0. Bandurka, O.I. Baranovsky,
D.M. Bahrach, YuP. Bytyak, L.K. Voronova,
M.IL Geets, O.P. Dysyak, M.M. Ermoshenko, M.I. Kamlyk,
T.E. Koganovskaya, A.T. Komziuk, M.V. Kurkin,
M.N. Kurko, M.P. Kucheryavenko, O.V. Pokataeva,
S.M. Popova, V.P. Petkov, L.A. Savchenko, O.Yu. Sinyavska,
O.P. Ugrowiecki, N.P. Flissak and others (Popova, 2018;
Popova, 2019). In today’s context, the question arises
of the need to study the peculiarities of administrative
and legal regulation of the activities of economic entities
during quarantine due to the pandemic of coronavirus
disease, which significantly changed the living conditions
not only in Ukraine but in almost all countries of the world.

The aim of the article is to investigate the peculiarities
of administrative and legal regulation of the activities
of business entities during quarantine and to consider
possible directions of improvement of such regulation.

2. The essence of state management of business activities
during the quarantine

In order to prevent the spread of acute COVID-19
respiratory disease caused by the SARS-CoV-2
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coronavirus in Ukraine, a quarantine has been established throughout Ukraine
on April 3, 2020 (Law of Ukraine Ne 1645-III, 2000; Resolution of the Cabinet
of Ministers of Ukraine Ne 211, 2020). The Government of Ukraine subsequently
extended the quarantine decision in Ukraine until April 24, 2020 (The only
web portal of the executive authorities of Ukraine “Government Portal”a)
and then until May 11, 2020 (The only web portal of the executive authorities
of Ukraine “Government Portal”’b). An emergency regime has also been
introduced throughout Ukraine (The only web portal of the executive authorities
of Ukraine “Government Portal”’c).

President of Ukraine Volodymyr Zelensky has signed, and the Verkhovna Rada
of Ukraine passed, at an extraordinary meeting on March 17, 2020 laws aimed
at combating the spread of coronavirus, in particular, on taxpayer support and on
the availability of medicines and medical devices.

Legislative and other regulatory acts have been in place in Ukraine for
the prevention of the spread of coronavirus disease in the territory of Ukraine in
the treatment of “coronavirus COVID-19” or “coronavirus disease (COVID-19)”
(Laws of Ukraine “On Amendments to some legislative acts of Ukraine aimed
atpreventing the emergence and spread of coronavirus disease (COVID-19)” (Law
of Ukraine Ne 530-1X,2020),“OnAmendmentstothe Tax Code of Ukraine and Other
Laws of Ukraine on Support of Taxpayers for the Period of Measures to prevent
the emergence and spread of coronavirus disease (COVID-19)” (Law of Ukraine
Ne 533-1X, 2020), the Decree of the Cabinet of Ministers of Ukraine “On
the Prevention of COVID-19 Coronavirus Dissemination in the Territory
of Ukraine” (Resolution of the Cabinet of Ministers of Ukraine Ne 211, 2020),
“On Approval of the List of Medicines, Medical Devices and / or medical
equipment necessary for the implementation of measures aimed at preventing
the occurrence and spread, localization and elimination of outbreaks, epidemics
and pandemics of coronavirus disease (COVID-19), which are exempt from
import duties and operations for the importation into customs territory countries
are exempt from tax on value added” (Resolution of the Cabinet of Ministers
of Ukraine Ne 224, 2020) and so on.

By Resolution of the Cabinet of Ministers of Ukraine of April 2, 2020, Ne 255,
certain amendments to the legislation concerning the prevention of the spread
of the pandemic coronavirus in the territory of Ukraine were introduced. First of all,
it should be noted that in the title and text of the Cabinet of Ministers of Ukraine
of March 11, 2020, Ne 211, the interpretation “On Prevention of Spread of COVID-
19 Coronavirus in Ukraine” was replaced by the following: “On Prevention
of Acute Respiratory Disease in Ukraine COVID-19 caused by the coronavirus
SARS-CoV-2” (Resolution of the Cabinet of Ministers of Ukraine Ne 225, 2020).
Corresponding changes have been made to the Cabinet of Ministers of Ukraine
of March 16, 2020 Ne 215, March 20, 2020 Ne 242, March 25, 2020 Ne 239,
and March 29, 2020 Ne 241.
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Therefore, in order to prevent inaccuracies in the legislative and other
legal acts and to avoid confusion, it is advisable to make all relevant changes
to the Ukrainian legislation.

Resolution of the Cabinet of Ministers of Ukraine of April 2, 2020 Ne 255 provides
for strengthening of a number of quarantine measures, namely: prohibition of work
of economic entities, which provides for the reception of visitors, in particular
catering establishments (restaurants, cafes, etc.), shopping and entertainment
centers, other entertainment establishments, fitness centers, cultural establishments,
retail and consumer services. Exceptions are certain types of activities of business
entities, provided that personnel and visitors are provided with personal protective
equipment (including respirators or protective masks, including self-made ones),
and compliance with appropriate sanitary and anti-epidemic measures. The following
activities of economic entities include:

— trade in food, hygiene products, medicines and medical devices, veterinary
preparations, fuel, parts and accessories for vehicles and agricultural machinery,
technical and other means of rehabilitation, feeds, pesticides and agrochemicals,
seeds and planting material, means of communication and telecommunications (no
more than one visitor per 10 square meters of retail space is allowed in the premises);

— medical practice, activities for the manufacture of technical and other means
of rehabilitation, veterinary practice;

— conducting activities for providing financial services, activities of financial
institutions and activities for collection and transportation of currency values;

— activity of gas stations, sales, leasing, technical maintenance and repair
of vehicles, periodic tests of vehicles for road safety, certification of vehicles, their
parts and equipment, maintenance of registrars of settlement operations;

— trading and catering activities using targeted delivery of orders;

— activities on connection of consumers to the Internet, replenishment of accounts
of mobile communication, payment of utilities and services of access to the Internet,
repair of office and computer equipment, equipment, supplies, household goods
and personal consumption items, postal service providers, qualified electronic trust
service providers;

— activities of accommodation establishments in which health care workers
and persons under observation reside, as well as other persons in accordance with
the decision of the State Commission on Technogenic and Environmental Safety
and Emergency Situations (Resolution of the Cabinet of Ministers of Ukraine
Ne 225, 2020).

According to the Resolution of the Cabinet of Ministers of Ukraine Ne 255 of
April 2, 2020, it is also prohibited to hold all mass (cultural, entertaining, sports, social,
religious, advertising and other) events, except for the measures necessary to ensure
the work of state and local self-government bodies, provided that participants are
provided with personal protective equipment, including respirators or protective masks,
including self-made ones, as well as compliance with appropriate sanitary and anti-
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epidemic measures, etc. It is allowed for individual entrepreneurs and individuals who
carry out independent professional activity, temporarily, for the period of quarantine,
to keep records of income and expenses without using books of income and expense
accounting (books of income) if these books are to be started after quarantining.
The Resolution states that this is possible subject to further submission by such
persons of books of income and expenses (books of income), which contain data on
income and expenses received (made) by them during quarantine, for registration to
the controlling bodies within three months from on the day of the decision to cancel
the quarantine (Resolution of the Cabinet of Ministers of Ukraine Ne 225, 2020).

In order to prevent the spread in Ukraine of acute respiratory disease COVID-19
caused by the coronavirus SARS-CoV-2 as early as March 17, 2020 a number
of important regulatory acts were adopted regulating the activity of economic entities
(establishing privileges for taxpayers, restrictions on transportation anti-epidemic
goods outside the customs territory of Ukraine, regulation of holidays, etc.):

1) by The Law of Ukraine dated 17.03.2020 Ne 530-1X during the quarantine
prohibited the carrying out of scheduled checks in the sphere of economic activity,
allowed the performance of work remotely (at home), introduced administrative
penalties and increased criminal liability for quarantine violations. According to
the Law, quarantine is considered force majeure (Law of Ukraine Ne 530-1X, 2020);

2) by The Law of Ukraine of March 17,2020 Ne 531-IX defines a person authorized
to make health care purchases, which is a legal entity (procurement organization),
established by a central body of executive power, which ensures the formation
and implementation of state policy in the field of health care, and is authorized to
procure medicines, medical devices, other goods and services at the expense of the state
budget, as well as at the expense of grants (sub-grantees) for the implementation
of the Global Fund programs. According to the Law registration certificates for
medicinal products purchased by specialized procurement organizations have been
extended until March 31, 2022 (Law of Ukraine Ne 531-1X, 2020);

3)bylawdatedMarch17,2020,Ne 532-1X, temporarily,untilDecember31,2022,
thefollowingoperationsshallbeexempted from VAT: a) operationsontheimportation
into the customs territory of Ukraine of medicines, medical devices and auxiliaries
funds for them, which are procured at the expense of the state budget by a person
authorized to make purchases in the healthcare sector (for the implementation
of programs and implementation of centralized health care measures);
b) operations for the supply in the customs territory of Ukraine of medicines,
medical devices and auxiliaries to them, purchased at the expense of the state
budget by a person authorized to make purchases in the field of health care (for
the implementation of programs and implementation of centralized health care
measures’). The provisions of Clause 198.5 and Article 199 of the Tax Code
of Ukraine do not apply; c¢) operations for free supply (transfer) by a person
authorized to carry out purchases in the field of health care, medicines, medical
devices and auxiliary products to them, which have been imported and / or
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delivered in the customs territory of Ukraine for the benefit of structural units on
issues health care of regional, Kyiv and Sevastopol city state administrations or
economic entities licensed to conduct business activities in medical practice, etc.
(Law of Ukraine Ne 532-1X, 2020);

4) according to the Law of Ukraine dated March 17, 2020, Ne 533-1X, it is provided
that no penalties will be applied for violations of tax legislation committed from
March 1 to May 31, 2020; establishes a moratorium on documentary and factual
inspections of the MRF from March 18 to May 31 2020; the annual income
statement is extended until July 1, 2020; provisionally exempt from the calculation
and payment of the ESAs all natural persons-entrepreneurs, persons engaged in
independent professional activity and members of the farm for the period from
March 1 to March 31 and from April 1 to April 30, 2020 for themselves; the payment
for the land is not accrued or paid in the period from March 1 to April 30, 2020;
non-residential real estate owned by natural or legal persons will not be considered
as subject to real estate tax for the period from March 1 to April 30, 2020, etc.
(Law of Ukraine Ne 533-IX, 2020).

The Resolution of the Cabinet of Ministers of Ukraine Ne 224 of March 20,
2020 approved the list of medicines, medical devices and / or medical equipment
necessary for the implementation of measures aimed at preventing the occurrence
and spread pandemics of coronavirus disease (COVID-19) which are exempted from
import duties and operations for the importation of which into the customs territory
of Ukraine are exempt from VAT: 1) medicines for the provision of medical care
to patients with COVID-19; 2) disinfectants and antiseptics; 3) medical equipment
for health care facilities to assist patients with COVID-19, including artificial lung
ventilation, non-invasive ventilation system (BIPAP / CPAP), personal protective
equipment, medical devices for screening patients, etc. (Resolution of the Cabinet
of Ministers of Ukraine Ne 224, 2020).

3. The essence of state policy against entrepreneurial activity during
quarantine in Ukraine

Small and medium-sized businesses are unquestionably considered the most
vulnerable to shocks and disasters a segment of the economy not only in Ukraine
but worldwide. Therefore, in the context of quarantine and the financial crisis,
measures aimed at ensuring the survival of small businesses became one of the first
anti-crisis steps in many countries of the world. After all, the well-being of almost
tens of millions of families, not only the businessmen and self-employed persons,
but also their employees, depends on it.

In the USA small businesses will receive $ 1.8 billion under a new payroll
protection program, which provides interest-free loans to cover wage costs.
If staffing positions are retained throughout the quarantine period, the borrowed
money may not be refunded. Switzerland plans to spend 40 billion francs
(almost $ 41 billion) on its interest-free business lending program.
Similar mechanisms are introduced by other developed countries (Obukh,
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2020). In Ukraine, there is no way to use this scale of financial resources,
so the government goes through the introduction of tax preferences and easing
fiscal pressure.

The Government is constantly undertaking measures to support business
entities, in particular entrepreneurship. Thus, the Cabinet of Ministers of Ukraine
has made a decision to provide additional social guarantees for the quarantine
period for individuals-entrepreneurs who have children and people who have lost
their jobs and registered at the employment center as unemployed. In particular,
the Government’s decision introduced the payment of child support to individual
entrepreneurs who belong to the first and second group of single tax payers and paid
a single social contribution, for the period of quarantine and for one month after
the date of its abolition. Such assistance will be provided for each child up to 10 years
of age in the amount of the subsistence minimum (for children under 6 years — UAH
1,779; for children between 6 and 10 years — UAH 2 218). The term of overdue arrears
on payment of housing and communal services to recipients of housing subsidies
and privileges, for which a housing subsidy is not assigned, was also extended from
two to three months (The only web portal of the executive authorities of Ukraine
“Government Portal”d).

In the context of the COVID-19 pandemic and quarantine throughout the country,
it is envisaged to channel funds allocated by the European Union to support Ukraine
(EUR 190 million) not only to support the healthcare system (about EUR 15 million)
and the economy (EUR 61 million), but also to support small and medium-sized
enterprises (EUR 20 million), small farms (EUR 25 million) (Kuleba, 2020).

The state takes all necessary measures during quarantine conditions in order to
support business entities and reduce the negative effects of the coronavirus pandemic
in the country’s economy. However, there are also some problematic areas that need
to be addressed. Thus, from March 1 to April 30, 2020, individual entrepreneurs are
exempted from paying ESAs. If individual entreprencurs have paid this contribution
in advance for March and April, then these funds will automatically be credited
as payment for subsequent periods. However, the contribution for March and April
of individual entrepreneurs working on all tax systems, self-employed persons
and members of farms does not pay only for themselves. This is not the case for their
employees. That is, a small business owner with several employees must pay more
than UAH 1000 for each employee on a monthly basis, although in a quarantine
environment, the company does not work and does not make a profit. There are
many such problematic areas and all of them need to be addressed and regulated
at the legislative level.

According to the author, it would be expedient to support small and medium
entrepreneurs not only by the implemented measures (in particular, the abolition
of scheduled inspections during quarantine, or the abolition of fines for late
payments), but, above all, permission for other categories of entrepreneurs to
conditions for compliance with the rules for providing staff and visitors with personal
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protective equipment (respirators or protective masks, including self-made), as well
as compliance with the relevant and anti-epidemic measures (in particular, staying
in the premises of not more than one visitor per 10 square meters). This proposal is
especially relevant given the extension of quarantine for an indefinite period and in
the context of reducing the attack of coronavirus around the world.

4. Conclusions

The introduction of quarantine throughout Ukraine to prevent and counteract
the spread of the coronavirus pandemic has directly affected the activities of business
entities. Most small and medium-sized businesses are on the brink of survival.

The government of Ukraine goes through the introduction of tax preferences
and easing fiscal pressure. The authorities have taken a number of measures
to regulate holidays, restrict the transportation of certain anti-epidemic goods
outside the customs territory of Ukraine, etc., as well as introduce administrative
penalties and increase criminal liability for violations of quarantine
rules, sanitary and anti-epidemic rules and regulations. However, there are
a number of problematic areas and they all need to be addressed and regulated
at the legislative level. In terms of prolonging quarantine and in the
context of reducing coronavirus attacks worldwide, it would be appropriate to
allow small and medium-sized enterprises to operate subject to all necessary
sanitary and anti-epidemic measures.

It is advisable to amend the legislation in force in order to harmonize it with:

a)adoption at the legislative level of a number of legal acts aimed at preventing the spread
ofacute COVID-19 respiratory disease caused by the SARS-CoV-2 coronavirus in Ukraine,
which significantly affected the activities of economic entities during quarantine;

b) replace in the legislative and other normative acts the statement: “acute
respiratory illness COVID-19 caused by the coronavirus SARS-CoV-2” instead
of “coronavirus COVID-19”, which was used in the legislation before the Cabinet
of Ministers of Ukraine adopted Resolution April 02, 2020, Ne 255.
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Mema cmammi — oocrioumu 0coOMUBOCMI  AOMIHICMPAMUBHO-NPABOBO2O  PE2YNI0BAHHS
OisitbHoCmi ¢y6 €Kmié 20CN00APIOBANHS NIO YAC KAPAHMUHY MA PO3IAHYMU MONICIUG] HANPSIMU
B00CKOHANEHHS MAKO20 PecyIO6aHH.

Memoou. Teopemuko-memooono2iyHol0 0CHOBOI0 OOCTIONCEHHA € CYHACHI 3a2aNbHOHAYKOGI
ma cneyianbHO-npagosi Memoou ma NPutoMu Haykogo2o nisnanus. PopmanvHo-no2iuHuil
MEmoO  UBHAYAE  BANCTUBICTNG — AOMIHICMPAMUBHO-NPABOBO20 — PE2YIIOBAHHA  OIIbHOCHI
cy0’ekmis eocnodaprosanHa nio uac KapawmuHy. DopManbHO-NPABOSUL MEMOO 003601U8E
npoauanizysamu Oioui 3aKOHOO0AGYl MA [HW HOPMAMUBHO-NPABOSL AKMU, WO CMOCYIOMbCS
AOMIHICMPAMUBHO-NPABOBO20 PESYNIOBAHHA OIAILHOCMI CYO €KMi6 20CN00aprO6anHs nio yac
Kapanmuny. CmpyKmypHo-102iuni, NOPIGHATLHO-NPABOSI MEMOOU OKPECTIOIOMb OCHOBHT HANPSAMU
600CKOHANEHHS 30IUCHEHHSA AOMIHICIPAMUSHO-NPABOBO2O pPe2yNIO8aHHs OIsIbHOCMI CyO €Kmi6
20CN00APIOBAHH N0 4AC KAPAHUMY.

Pesynvmamu. 36epmacmocsa ysaca Ha me, wo cyd €Kmu 20CROOAPIOBAHHI 0OMENCEHT Y CB0IX OisX
uepes 66e0eH sl KAPAHMUHRY MA HAO36UYATIHO20 pexcumMy 6 Yipaini. ¥ cmammi npoananizosano
3aKOHO0A8YI Ma [HWL NPAosi akmu, NPUHAMI Ol 3ano0ieaHHs PO3NOBCIOONHCEHHIO 6 YKpaiHi
eocmpozo  pecnipamopnoco 3axeoproganns COVID-19, cnpuuunenoco Koponagipycom
SARS-CoV-2, saxi pecynooms OisnbHicmy cy6 €kmie 20Cno0apro8anHs. 3a3Ha4aemvcs, ujo ypsio
depoicasu, bepyuu 00 ysazu 6anNCIugy poiv cy6 €Kmie 20Cno0aprOBaAHH 6 eKOHOMIYL KpaiHu,
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BICUBAE PO3CYOUBUX 3aX00i6 ONs IX niompumku nio uac kapaumury. OOHaK iCHYIOMb NeHi
YMOBU, 34 AKUX CYO €EKMU 20CNOOAPIOGAHHA CMUKAIOMbCA 3 npodremamu, AKi nompeodyioms
supiulenHs Hacamnepeo Ha 3aKOHOOABYOMY DIGHI.

Bucnoeku. Y cmammi éxazano Ha OOYiNbHICMb HECEHHs 3MiH 00 YUHHO20 3AKOHO0A8CMEa O
1020 eapmonizayii'y 36 A3Ky 3 NPUUHAMMAM PA0Y HOPMAMUGHO-NPAGOGUX AKMIE, CNPAMOBAHUX HA
3anobieants po3noBCrONCeHHI0 8 YKpaini cocmpoeo pecnipamoproeo 3axeoproeanns COVID-19,
cnpuuunerozo kopouasipycom SARS-CoV-2, ma euxopucmauHam 6 3aKoHOOA8CMEI pi3HOL
mepminonoeii, wyo cmocyemoca COVID-19.

KurouoBi ciioBa: ajMiHICTPAaTHBHO-NIPABOBI HOPMH, IaHAEMis KOPOHAaBIpycCy, HaJ3BHUaiiHa
CHTYyallis, IPOTU I MaHAEeMil KOpOHaBipyCy, IIBT U, BINOBI JaJIbHICTh Cy0 €KTIBIOCIIOAAPIOBAHHS.
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ELECTRONIC EVIDENCE IN THE ADMINISTRATIVE PROCEDURE
IN UKRAINE IN THE LIGHT OF THE INFORMATIONAL APPROACH

The purpose of the scientific paper is to develop solutions for the improvement of the electronic
evidence sub-institute in the administrative procedure in Ukraine based on the informational
approach. The methodological framework for the research is represented by theoretical
advances in the field of procedural law, with an emphasis on the theory of evidence and proof, as
well as computer forensics, information law and technical literature. Comparative and formal
legal methods, structural-functional analysis, inductive and deductive reasoning have been
used to conduct the research. As a result of the research the analysis of the current theoretical
developments in the study of the interdisciplinary sub-institute of the electronic evidence has
been conducted; scientific comparison between the “objective” (traditional to the domestic
theory of proof) and “informational” approaches to the definition of electronic evidence
has been carried out; main theoretical and practical issues, arising from the application
of different approaches to the perception of electronic evidence have been discovered
and propositions for legislative amendments were made. Key findings of the study are briefly
summarized below. In determination of the concept and the essence of electronic evidence
an optimal combination of both objective and informational approaches to the perception
of the electronic evidence should be applied. Differentiation between the original and the copy
of electronic evidence should not be abandoned, and it should be allowed for the court to
substantiate its findings with the copies of the electronic evidence in specific cases. Particular
amendments to the Code of Administrative Procedure of Ukraine should be made with
respect to: the definition of the original and the copy of electronic evidence; legal regulation
of particular issues concerned with the use of originals and copies of the electronic evidence
when proving the factual circumstances of the case (as well as when rendering the final
and interim decisions by the court and when using the special knowledge) — primarily, in
compliance with technical standards, that have recently been approved in Ukraine, regulating
certain issues on the processing of electronic digital evidence.

Key words: electronic (digital) data, judicial procedure, Code of Administrative Procedure
of Ukraine, original of electronic evidence, copy of electronic evidence.
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1. Introduction

The separation in 2017 of the interdisciplinary sub-institute
of electronic digital evidence in judicial procedure created
more favorable conditions for the use of electronic digital
data in justice. That was particularly important in the view
of the absence of a uniform approach to the categorization
of electronic digital data in terms of certain means of proof: in
the Code of Administrative procedure of Ukraine (hereinafter
referred to as “CAP of Ukraine”) electronic documents
had been long considered as written evidence, while audio
and video recordings — as real evidence, until respective
provisions of the Code were amended in 2017.

However, yet even the renewed legislation (amended by
the Law No. 2147-VIII) has not solved all of the problematic
issues. In legal science today still remains perhaps as the most
conceptual issue the choice of an approach to understanding
electronic evidence: either “objective” or “informational”
(both of which regard the criterion of the degree
of connectedness of electronic data to its primary medium).
In practice, there still remain not entirely clear criterions
for distinguishing the original and copies of electronic data,
the way of certification of the paper and electronic copies
of electronic evidence, the procedure for collection (fixation)
of certain types of electronic evidence.

At the same time it worth noting, that in Ukraine even
before the legislative implementation of the sub-institute
of electronic evidence (with regard to foreign experience
and technological trends) there has been rising an increasing
interest among legal scientists to the regulation of the use
of electronic (digital) data in different types of judicial
procedure. Among first Ukrainian scholars conducting
researches in question were D.M. Tsekhan, Krytska O.I.
(criminal procedure), A. Yu. Kalamaiko, Yu.S. Pavlova
and others. In 2016 there was published a monograph
entitled “Electronic means of proof in civil procedure”,
prepared by A. Yu. Kalamaiko. After the implementation
of the sub-institute of electronic evidence into Ukrainian
procedural codes scientific developments in the stated area
moved on to more practical concerns. In 2019 there was
published a dissertation entitled “Electronic document
as a source of evidence in civil procedure”, prepared
by Yu. S. Pavlova. Also at the present stage following
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Ukrainian scholars are conducting researches related to electronic evidence:
0.S. Chornyi, O.I. Antoniuk, O.lu. Husiev, M. Hetmantsev, V.S. Petrenko,
K.B. Drohoziuk, M.V. Pushkar, S.Ia. Fursa, O.M. Lazko, O.V. Sirenko, A.S. Shtefan,
N.Y. Holubieva, Moskovchuk D.O. (civil procedure), K.O. Zerov (intellectual
property law), H.O. Kurtakova, A.M. Naichenko, V.I. Drishliuk (commercial
procedure), A.V. Stolitnii, [.H. Kalancha, O.P. Metelev, V.H. Khakhanovskyi,
M.V. Hutsaliuk (criminal procedure), 1.V. Kazachuk, S.S. Yesimov (proceedings
for an administrative offence), V.V. Muradov (forensic aspect) and others. Within
the framework of the administrative procedure following Ukrainian scholars devoted
their studies to the examination of certain aspects of the use of electronic evidence
in judicial proceedings: N. Blazhivska, O.V. Haran, Ya.S. Kalmykova, A.V. Zlenko,
H.V. Muliar, O.S. Khovpun, D.I. Holopapa.

The purpose of the study is to define with the use of the informational approach
possible theoretical and practical solutions to the problems related to functioning
of the sub-institute of electronic evidence in administrative procedure. To achieve
the goals of the study following tasks are to be carried out: 1) identification
of the main controversies and problems, in particular, those arising in judicial
practice of the administrative courts of Ukraine with regard to the application
of legislative provisions, regulating the interdisciplinary sub-institute of electronic
digital evidence; 2) assessment of the extent to which the problematic issues have
been formerly examined; 3) formulating proposals for resolving of the current
problems; 4) defining subsequent research directions.

2. Defining the concepts “evidence” and “means of proof”. Application
of the “objective” approach

Yu. S. Pavlova, with reference to 1.V. Sukhanov, notes that the definition
of the concept “evidence” has long been controversial, resulting in development
of three main conceptions of what is meant by the term “judicial evidence”:
1) evidence as merely factual data (in 2002 this definition was transformed into
“information on facts”); 2) evidence as a combination of factual data (information
on facts) and means of proof; 3) evidence as either factual data (information
on facts) or means of proof, differently in every single case depending upon
the context (the theory of dual understanding of judicial evidence) (Pavlova,
2019). According to A.Yu. Kalamaiko this list may be supplemented by
two other conceptions, under which: 4) means of proof include evidence
and means of its collection; 5) evidence and means of proof are treated as equal
(Kalamaiko, 2016). Without resorting to deep analysis of each of outlined above
conceptions of evidence, it should be mentioned that the conception defining
evidence as a combination of factual data and means of proof seems to be
the most exact and reasonable taking into account existing scientific researches
and legislative provisions. The analysis of the stated position is given below.

A.Yu. Kalamaiko defines evidence as “a concept, that connects factual data
and means of proof as the content and its procedural form” and emphasizes that
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“unlike the scientific and logical evidence, judicial ones have the prescribed by
the law procedural forms, which are means of proof. It is important to distinguish
the form of existence and the expression of the content of evidence, that is, on
the one hand, what is characteristic of evidence as a phenomenon of the outside
world, and on the other hand — the procedural form, prescribed by the law. The form
of the information — signs, spoken word, real code — provide access of conscience to
the content of the evidence. The content and the form of the evidence are indivisible
and constitute a single concept “evidence” (Kalamaiko, 2016). In our view, that
means that the concepts of the written and real evidence combine both the tangible
medium with certain signs or specific properties (means of proof/procedural form
of evidence) and the information encoded in the mentioned signs or properties
(the content of the evidence). Consequently, when referring to written and real
evidence the “objective” approach isto be applied, according to which the “encoded”
information is integral to its medium (Luspenyk & Mamchenko, 2018). Such
an approach is currently implemented in Ukrainian procedural law.

3. Electronic evidence: applying the “informational approach”

Primarily, it should be noted that today the majority of legal scholars, based
on the technical researches, international standards and recommendations,
and legislative provisions, support the so-called “informational approach”. Such
an approach could be defined through the properties of electronic data, for example:
intangible form of digital data, the absence of an integral link to its medium
(the possibility of changing the medium without loss of data), need for application
of'tools for “reading” the electronic information as well as the “absence of the concept
“original” of electronic means of proof due to the complete identity of the electronic
copies” (Kalamaiko, 2016; Pavlova, 2019). In this regard D.D. Luspenyk notes that
since according to respective provisions of procedural law “electronic evidence is
defined as information ”, then such a definition “...is an example of an informational
approach”; whereas “written evidence are defined as documents” and “real evidence
are defined as objects of the material world” and “obviously, the last two definitions
refer to a particular material object, that is to say the legislator uses the “objective”
approach” (Luspenyk & Mamchenko, 2018).

It is also worth noting, that in the context of the procedural form of the electronic
evidence it would be reasonable to refer to the term “data”. M.V. Bryzhko points
out that within the electronic environment “data may be regarded as formalized
combinations comprised of signs and code, that provide information and are
designed to its automatic processing”. At the same time in respect of “information
on facts” M.V. Bryzhko emphasizes that “only the human may possess
the knowledge, and only for human the variety of graphical symbols may serve
as “information on facts” (Bryzhko, 2011). Basically such a position complies
with the respective provisions of the Law of Ukraine “On information”, where in
paragraph 1 of the Article 1, when giving the definition of “information”, distinction
is made between the concepts of “data” and “information on facts”. In the Law
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of Ukraine “On Electronic documents and electronic workflows” data is specified as
“information, presented in the form that is suitable for its processing by electronic
tools”. In the Requirements for the Data Formats in Electronic Workflows in State
Authorities, approved by the Order No 60 of 07.09.2016 of the State Agency on
E-Governance of Ukraine electronic data is defined as “files, electronic signatures,
electronic stamps which are used to certify certain data of respective files, folders
and metadata that are contained in a container”. A.Yu. Kalamaiko states that “the
broadest concept in electronic sphere is the “file” as a unit of creation, preservation
and transmission of the information in the electronic environment. A file may
contain audio-and video information, graphic images, including electronic
documents and messages, in other words, is an equivalent to the concept “real
evidence” in electronic sphere” (Kalamaiko, 2016).

It seems appropriate that the shift from the objective to informational approach
at the legislative level most broadly shows itself in the sphere of document management.
While in part 1 of the Article 1 of the Law of Ukraine “On information” document is
defined as ““a tangible medium, containing information, the main functions of which
are preserving and transmitting information over time and space”, at the same time
in paragraph 1 of the Article 5 of the Law of Ukraine “On Electronic documents
and electronic workflows” document is articulated as a “document, the information
in which is recorded in the form of electronic data, including obligatory requisites
of the document”. As noted by D.D. Luspenyk and O.Yu. Husiev the informational
approach is in line with the international standards of the International Organization
of Standardization in the area of document management (Luspenyk & Mamchenko,
2018; Husiev,2019). In fact, as of today the International Organization of Standardization
issued more than a dozen of international standards, that directly or indirectly
regulate various aspects of using electronic data in document management (creation,
preservation, transmission and destruction), and are based on informational approach.

4. Distinguishing copies and originals of electronic evidence. Other related
evidentiary issues

It is specified in paragraphs 2 and 3 of the Article 99 of the Code of Administrative
Procedure of Ukraine (hereinafter referred to as CAP of Ukraine) that electronic
evidence should be submitted in originals or in copies that are certified by an electronic
digital signature, or in paper copies. According to paragraph 4 of the Article
99 of CAP of Ukraine case participant, who is submitting a copy of electronic
evidence, has to provide information on possession of the original of the electronic
evidence by himself or by other persons. In paragraph 5 of the Article 99 of CAP
of Ukraine it is enshrined that should the copy (or paper copy) of the electronic
evidence be submitted, the court may request from the respective person the original
of the electronic evidence upon the motion of the party or on its own initiative. In
case the original of the electronic evidence is not submitted and the case participant
challenges the authenticity of the copy (paper copy) of the original, the court does
not take account of that evidence.
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Notwithstanding the fact that the concepts of the “original” and the “copy”
of electronic evidence are not directly defined in the procedural law, an expected
andreasonable case law has been developed on the stated point: the authentic electronic
data on the primary medium is generally treated as the original of the electronic
evidence, while the copy is referred to as any reproduction of the authentic data on
a different medium, than the primary (See, for example, the decisions of the Second
Appellate Administrative Court Decision of February 2,2020 in case No 584/1572/19;
Khersonskyi Circuit Administrative Court Decision of December 06, 2018 in case
No 2140/1315/18; Polonskyi disctrict court of the Khmelnytskyi region decision
of April 19,2018 in case No. 681/276/18).

As indicated above, somewhat more pronounced informational approach is
being applied with respect to electronic documents (see, for example, the above-
mentioned Decision of December 06, 2018 in case No 2140/1315/18). Unlike
the copy of the electronic document, certain exemplar of the electronic document
is treated as an original not owing to the fact that electronic data has been initially
created on certain primary medium, but due to the fact that this electronic data
contains specific legally relevant requisites, and its authenticity and integrity is
certified with the electronic digital signature of the author of the document (Pavlova,
2019). Precisely enough such an approach has been set out in the draft of The
Regulations on the Unified court informational telecommunication system (an
informal text), wherein the electronic copy of the electronic document is defined as
“a document in electronic form, containing the visual image of the other electronic
document without the qualified electronic digital signature of its author (authors).
The authenticity and the legal status of the electronic copy of the electronic
document is certified with the electronic signature of the person, who is not
the author of that document”. The definition for the original of the electronic
document in the stated Regulation was used the same as that established in the Law
of Ukraine “On electronic documents and electronic workflows” as follows:
“the document, information in which is recorded in electronic data, including
the compulsory requisites of the document, the legal status of which is certified with
the qualified electronic signature of the author” (The Regulations on the Unified
court informational telecommunication system (informally published text, 2019).

It also should be noted that controversial enough is the judicial practice on
using of paper copies of electronic evidence. Primarily, that regards printouts
and screenshots.

For instance, in its decision of June 12, 2019 in case No 520/9482/18 the Second
Appellate Administrative Court accepted as evidence a screenshot without taking
additional measures to verify such a paper copy of electronic evidence.

In other cases, there are frequently found court’s refusals to accept the paper
copy of the electronic evidence in the absence of its original (see, for example,
the Kyiv Circuit Administrative Court in its decision of March 13, 2020 in
case No 640/13066/19).
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Atonce weshallnotice, thatin thisregard a well-grounded seems to be the position
set out in the explanation note to the Guidelines of the Committee of Ministers
of the Council of Europe on electronic evidence in civil and administrative
proceedings, adopted by the Committee of Ministers on 30 January 2019,
at the 1335th meeting of the Ministers’ Deputies, where it was stated in paragraph
27 that “Printouts of electronic evidence can be easily manipulated as they exclude
metadata or other hidden data. Consequently, a screen printout from a web browser
is not reliable evidence as it is nothing but a copy of the screen dis-play. It can be
modified in a very simple manner because no special software or hardware are
required for this purpose” (Guidelines of the Committee of Ministers of the Council
of Europe on electronic evidence in civil and administrative proceedings
and the explanation note thereto, 2019).

In our view, paper copies of electronic evidence might be used at the time
of submission of the statement of claim (for convenience), or in particular cases
at later stages of the proceeding, provided that certain fact or circumstance is
undoubtedly proved with the body of evidence in the case.

But as a common rule rather the submission of the evidence in electronic form is
recommended.

In general, as of today there are in the Ukrainian legal science three main
positions with regard to the necessity and the way of distinguishing of the originals
and the copies of the electronic evidence:

1). Objection of the necessity of distinguishing the concepts “original” and “copy”
of the electronic evidence. The outlined position in practical terms is based upon
the rationale that the copy of electronic digital data is identical to its original,
and in the theoretical context it relies on the informational approach to the definition
of the “evidence” concept (Husiev, 2019).

2). Those who advocate the second of the positions call on to distinguish
the concepts “original” and “copy” of electronic evidence merely with regard to
particular types of electronic evidence (“the midpoint position”) (Chornyi &
Antoniuk, 2018).

3). Those who uphold the need to distinguish between the concepts “original”
and “copy” of electronic evidence (Shtefan A.S.).

This position (the third of the ones listed above) does not contradict the data
contained in technical literature. For example, according to M.M. Fedotov to
perform an expert examination in particular cases the original of the authentic
electronic data on the primary medium is needed. In other cases, it is acceptable
to use the copy of electronic data, copied by the expert from the primary medium
(Fedotov, 2007). In this case E. Casey puts stress on the correctness of the data
copying, in order to prevent errors in the data as well as its loss, corruption
and misrepresentation (Casey, 2010).

In addition, for example, in paragraph 30 of the Guidelines of the Committee
of Ministers of the Council of Europe on electronic evidence in civil and administrative
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proceedings is implied a situation when for proper examination of the electronic data
it may be needed to get access to the cloud service provider’s hardware (Guidelines
of the Committee of Ministers of the Council of Europe on electronic evidence in
civil and administrative proceedings and the explanation note thereto, 2019).

5. Outlining propositions for legislative amendments

In our view, each of the three above — mentioned positions is based on the same
theoretical and practical developments in the field of technical sciences. Therefore,
most of the controversies occur due to lack of coherence with regard to the legal
framework of the use of electronic data in judicial proceedings and articulation
of the respective legal rules in terms of juridical technique.

Below there are provided technically founded provisions that neither
of the representatives of all of the three positions deny and which enable us to
formulate the alternative version of the respective articles:

1. Electronic data that is primarily created and stored on certain medium may
play a significant probative role specifically with respect to the connection that is has
with the particular medium (as well as for the conduction of the expert examination
ofthe respective electronic data). When copying or transmitting electronic data through
communication channels, errors in data (including metadata) or its loss may occur, or
data may be corrupted, destroyed fully or in part either intentionally or recklessly, what
will make it impossible to fully establish the circumstances of the case.

2. Given that copying or transmitting of the electronic data is conducted
in the proper way it may be transferred without the loss of its original content
and specific features. That is why in particular cases insignificant distinctions
between the original and the copy of the electronic data may be ignored without
a threat to the establishment of the factual circumstances of the case due to the high
degree of likeness of both data exemplars.

3. With regard to certain types of the electronic data, namely, electronic documents
there are distinctions drawn by virtue of law between the originals and the copies
thereof through establishment of respective requisites (primarily, the electronic
digital signature), which are designed to certify the authenticity of the original
and differentiate it from the copy.

4. Certification of the paper copies of the electronic evidence may be conducted
in the manner, provided for written evidence (paper documents).

Having synthesized the aforementioned as well as particular legislative provisions
and scientific and practical ideas one can come to conclusions, on the basis of which
certain propositions on the amendment of the current legislative provisions can be
made. The main ones are summarized below:

1. We consider inappropriate the abandonment of the concepts “the original
of the electronic evidence” as authentic electronic data created and stored on its
primary medium and “the copy of the electronic evidence” as electronic data, created
through the reproduction of the authentic electronic data including the cases when it
is stored on the “secondary” medium.
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With regard to electronic documents we propose to define the concepts
of the original and the copy in the way provided for in the Law of Ukraine “On
the electronic documents and electronic workflows”.

The stated approach would not contradict the legal positions and recommendations
of the international institutions. For it was indicated, for example, in paragraph
28 of the decision of the ECHR in case Garcia Ruiz v. Spain, No 30544/96 that
“While Article 6 of the Convention guarantees the right to a fair hearing, it does not
lay down any rules on the admissibility of evidence or the way it should be assessed,
which are therefore primarily matters for regulation by national law and the national
courts...” (Guidelines of the Committee of Ministers of the Council of Europe on
electronic evidence in civil and administrative proceedings and the explanation note
thereto, 2019).

2. If the participant of the case possesses the original of the electronic evidence
and its submission is not connected to or does not entail any difficulties or negative
consequences, the participant is obliged to provide to the court such an original on
its primary medium on the court’s request.

3. At the same time the court should not request the original of the electronic
evidence merely on formalistic grounds. In every case when such a decision is to be
taken it should be motivated and grounded. Furthermore, there should be provided
for in the legislation a benchmark when it is recommended or obligatory for the court
to request the medium and when not. However, the stated provisions should not
undermine the discretion of the court and the limits of its inner conviction.

In other words, the legal mechanism that is proposed herein could function as
follows: the participant of the case shall submit the copy of the electronic evidence.
The court shall be empowered to request its original, while the legislation shall
contain a set of conditions (circumstances) under which the court shall establish
the fact based on the copy of the electronic evidence.

4. We consider it also reasonable to adopt separate provisions on engagement
of the specialist for preparation of the electronic evidence for its submission to the court
and recording (protocolling) all of such preparative actions. Unlike the criminal
proceeding, in administrative proceedings this issue is not comprehensively regulated
(particularly in the light of the recent adoption of the State Standard of Ukraine
ISO/IEC 27037:2017 “Information technology — Security techniques — Guidelines for
identification, collection, acquisition and preservation of digital evidence”).

Despite the different procedural forms (including the rules on evidence and proof),
in our view, the use of special knowledge and thorough recording of the preparatory
actions (processes) shall contribute to the efficient and objective examination
of the submitted electronic evidence.

5. In our view, it would be appropriate to reduce the time for the consideration
of the claim of securing electronic evidence given the fragility of the electronic data.
The effectiveness of respective provisions in this particular case, not least, depends
on timeliness of its application.
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6. Conclusions

In the theory of evidence and proof there are existing different approaches to
the understanding of the concept of evidence. Most broadly supported is the definition,
which combines information as the content of evidence and means of proof as its
procedural form. With respect to real and written evidence the objective approach
should be used, according to which the medium is an integral part of the evidence.
Taking into account the essence of electronic evidence, the informational approach
should be applied, under which a certain ordered set of electronic data is in itself
an autonomous object of informational and evidentiary activities. The difference
between the concepts “information” and “data” is pointed out, when the first is
the content of a piece of electronic evidence, and the latter — its procedural form.
“Data” is defined as combinations of signs and codes that are designed for their
automatic processing. “Information on facts” is information in the form, available
for human perception.

When distinguishing originals and copies of electronic evidence it is proposed
to treat as the “originals” the authentic electronic data created and stored on
the primary medium, and the “copies” thereof — as electronic data, created through
the reproduction of the authentic electronic data, including its storing on the other
medium than the primary.

Somewhat specific approach is applied to the distinction of the originals
andthe copies ofelectronic documents. By virtue of law the original is distinguishable
from the copy primarily by the electronic digital signature of the author of such
a document.

Given the high degree of similarity of the copies and the originals of electronic
evidence it is proposed where there are respective grounds (for instance, in case
of loss or destruction of the originals) to accept the electronic copies of the electronic
evidence instead of the originals, provided there are not any doubts as to the relevance,
admissibility and reliability of the evidence in question.

It is also recommended to apply special knowledge not only when examining
electronic evidence, but also in the process of its preparation for the submission
to the court.

Among other proposed legislative amendments is the reducing of the time
frame for the consideration of applications for securing evidence in the view
of the fragility of electronic data and, consequently, the existing necessity for
taking timely and effective measures.

In the longer term it is considered appropriate to articulate the responsibility
for committing unlawful acts with regard to electronic evidence (in particular,
impeding submission to the court, corrupting, destructing), including acts qualified
as criminal. Also the start of functioning of the Unified Court informational
telecommunication system is essential. Except the separate regulation on
the work of such a system, it is necessary that special regulations on processing
and submitting of electronic evidence be adopted.
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The article provides an overview and stages of the development of law and legislation on
administrative procedures and administrative justice in the Kyrgyz Republic. The article
discusses the adoption, implementation, content and the application of the new Law on
Administrative Procedure and the Administrative Procedure Code of the Kyrgyz Republic.
At the beginning, the socio-political background and the rationale for the ongoing judicial
reforms and the efforts of the state to strengthen the rule of law in the Kyrgyz Republic are
described. A significant part of article considers steps for developing a law on administrative
procedures of the Kyrgyz Republic and the problems associated with its development. Then,
the content and issues of implementation and the problems of the practical application
of the new law on administrative procedures of the Kyrgyz Republic are disclosed. A separate
part is devoted to the development, content, implementation and practice of the application
of the new Administrative Procedure Code of the Kyrgyz Republic. The article also outlines
the problems and shortcomings in the practice of applying legal norms on administrative
procedures and administrative justice in the Kyrgyz Republic.

In general, the article summarizes that a new system of administrative law has been
formed in Kyrgyzstan to replace “Soviet” administrative law, but there are still problems
in understanding and applying the new administrative legislation: not all the regulatory
framework and practice of administrative agencies are brought into line with the new
legislation, there are facts of not understanding, ignoring and not applying the new legislation
by public authorities; not all curricula of higher legal education are brought in line with
a new understanding of administrative law. It is necessary to continue the implementation
measures to put into practice the new administrative legislation through organizational
measures to educate and train law applicators, as well as the development of judicial practice
in administrative cases.
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1. Introduction

Since gaining its independence, the Kyrgyz Republic has
passed several stages of judicial reform. The most significant
reforms began in 2010 and are still ongoing. The two
revolutions (March 2005 and April 2010) and the resulting
socio-political crisis required the new authorities to pay special
attention not only to economic and social reforms but also
to judicial reform and the rule of law strengthening. During
this period, almost all codes and laws relating to the judicial
and law enforcement systems have undergone major changes
and innovations. The Constitution of the Kyrgyz Republic
of 2011 laid down new general provisions, structure,
and basics of the judicial system of the republic. To implement
the norms of the Constitution, Conceptual directions
were developed for further reforming the judicial system
ofthe Kyrgyz Republic, adopted by the Decree of the President
of the Kyrgyz Republic “On Measures to Improve Justice in
the Kyrgyz Republic” dated August 8, 2012 (Ukaz Prezidenta
Kyrgyzskoj Respubliki..., 2012). This, in fact, the Concept
on judicial reform identified the main directions for reforming
the judicial system and legislation in the field of the judiciary,
the status of judges, administrative law and process,
civil law and process, criminal law and process, criminal
enforcement law, executive production, access to justice, etc.
As the implementation of this Concept, a package of laws in
the field of judicial reform was developed and adopted. The
new Administrative Procedure Code, the Civil Procedure
Code, the Criminal Code, the Criminal Procedure Code,
the Criminal Enforcement Code, the Code on misdemeanors,
the Code on offenses, the Law on the Basics of Administrative
Activity and Administrative Procedure, the Law on
Enforcement Procedure, the Law on Free Legal Aid, as well
as amendments to laws on the status of judges and judicial
self-government. These codes and laws are already in place
and are being actively implemented in practice.

This research will focus on the reform of administrative
legislation related to the adoption of the Law on
the Basics of Administrative Activity and Administrative
Procedure (Zakon Kyrgyzskoj Respubliki..., 2015)
and the Administrative Procedure Code (Administrativno-
protsessual’nyy kodeks..., 2017). At the same time,
there will be no talk about reforming the legislation on
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administrative offenses, since these legal relations in Kyrgyzstan are no longer related
to the administrative law. With the adoption and implementation of the new Code on
Offenses on January 1, 2019, instead of the Code of Administrative Responsibility,
such concepts as “administrative offense”, “administrative responsibility” lost
the adjective “administrative” and the legislator now refers these relations to the scope
of the criminal law. So, there will be no talk on the administrative law in the Soviet
conception, as the law on administrative offenses, but the new administrative
legislation in the Western conception related to the settlement of public law disputes
will be described.

Firstofall,itisnecessary todescribethenew Law “Onthe Basics of Administrative
Activity and Administrative Procedure”. This Law introduces a unified procedure
for state activities and establishes uniform procedures for the activities of public
authorities, regulates legal relations between authorities and individuals, legal
entities in resolving public law disputes. In general, the activities of state bodies
should be aimed at ensuring high-quality execution of the powers vested in them
in the interests and for the public good. And such activities of state bodies should
be subject to uniform, comprehensive and unified rules. Such rules, for example,
are provided for the legislature in the form of law-making procedures that
directly establish the procedure for the adoption of laws. In the Kyrgyz Republic,
such legislative procedures are established in the Constitution (Konstitutsiya
Kyrgyzskoy Respubliki, 2011), the Law “On the Rules of Procedure of the Jogorku
Kenesh (Parliament) of the Kyrgyz Republic” (Zakon “O Reglamente Zhogorku
Kenesha...,2011) and the Law “On Regulatory Legal Acts of the Kyrgyz Republic”
(Zakon “O normativnykh pravovykh aktakh..., 2009). Judicial power is exercised
through legal proceedings based on special procedural rules legally enshrined
in the procedural laws (Administrative Procedure Code, Civil Procedure Code,
Criminal Procedure Code, Code on Offenses).

The activities of executive authorities and their officials, state and municipal
employees should be determined not only by a variety of material legal norms but
also by a system of procedural administrative and legal norms. If legal procedures
in the activities of the legislative and judicial branches of state power of the Kyrgyz
Republic have come a long way in their development, having rich historical
experience, that cannot be said about administrative procedures (Satarov, 2015).

Administrative procedures are a relatively new institution for Kyrgyzstan since
administrative procedures began as a separate subject of legal regulation only in
2004 when the Law of the Kyrgyz Republic “On Administrative Procedures”
(Zakon Kyrgyzskoy Respubliki “Ob administrativnykh..., 2004) was adopted. This
law was aimed at regulating relations between an administrative body and a citizen
by considering appeals of persons addressed to state bodies, local self-government
bodies, and their officials, adopting an administrative act, appealing against the actions
of'administrative bodies, execution of an administrative act, administrative expenses,
as well as compensation for harm, caused by an administrative procedure.
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Unfortunately, the Law has not been applied in the daily practice of administrative
bodies since its adoption. Such a conclusion was made already in 2008 when
studying the results of a survey of a large number of bodies, conducted by a working
group, which included representatives of state organizations. No one of the surveyed
22 bodies or ministries included a new law at least in the regulatory sources, which
are the basis of daily work (Pudelka and Deppe, 2014). The fact that the law was
practically not applied by state bodies is explained by its too many declarative
formulations, gaps, many reference norms, and its inappropriate systematics. As
aresult, the law was not integrated into the national legal system. Particularly, the Law
was not based on a clear understanding of the very essence of the administrative
procedure, the concept of an administrative act, its types, etc.

The lack of enforcement of this law was due to the following. Firstly, the law on
administrative procedures is a new and poorly studied institution for Kyrgyzstan.
Secondly, there is an alternative to this law in the form of the Law of the KR
“On the Procedure for Considering Citizens’ Appeals”, which is stated in a more
understandable language, in contrast to the law on administrative procedures.
Thirdly, there were no implementation measures aimed at putting administrative
procedures into practice. State officials were not trained to apply the law. No training
was held, there was no media support for the Law, which would help clarify its
nature, purpose, content and other circumstances.

As previously mentioned, for the first-time research in the field of application
of the Law on Administrative Procedures was conducted in 2008. At the same time,
the development of a new Law was started. A separate working group was created,
which over about 5 years conducted this work with the support of the GIZ program
“Promotion of the Rule of Law in Central Asia”. As aresult, a draft Law “On the Basics
of Administrative Activity and Administrative Procedure” (hereinafter referred
to as the Law or the Law on Administrative Procedure) was prepared, which was
submitted to the Parliament at the end of 2012. After lengthy work in the parliament
to discuss and promote the bill with varying successes and difficulties, the Law was
ultimately passed by the Parliament and signed by the President of the Republic in
July 2015. Since the Law provides for 9 months for transitional events, the Law
entered into force in May 2016.

How 1is the new Law on Administrative Procedures fundamentally different
from the old? The new Law has more precise regulation of previously undefined
provisions and norms, introduces a uniform procedure for activity and establishes
uniform procedures for the activities of public authorities. The role of the new Law is
as follows: on the one hand, this Law establishes general rules of law for the uniform
activity of government bodies and the enforcement of their decisions following
constitutional principles; on the other hand, it serves as an evaluation criterion for
judicial control over decisions of public authorities. That’s why the focus of the Law
is on the optimization, harmonization of management and administrative activities
of state bodies, local authorities and their officials.
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The new Law details the procedure for implementing administrative procedures,
as well as the specific terms and basic rules for the implementation of administrative
procedures, the procedure for the adoption of administrative acts and their appeal,
the execution of an administrative act, compensation for damage caused by
an administrative procedure are established.

The law introduces new principles for the activity of government bodies,
such as: the proportionality of the application of law, the presumption of guilt
ofanadministrative body, the prohibition ofabuse of formal requirements, the principle
of efficiency, the principle of “more includes less” and others.

The law defined such concepts as an administrative activity, administrative
procedures, and administrative act. Administrative activity — the activity
of administrative bodies that makes an external influence and ends with the adoption
of administrative acts, as well as an action or inaction that entails legal and/or
actual consequences for individuals or legal entities. Administrative procedures —
actions of an administrative body based on an application from an interested person,
an initiative of an administrative body to establish (provide, certify, confirm,
register, secure), change or terminate rights and/or duties, including those ending
with the issuance of an administrative act (its adoption, approval), or registration
or registration of the interested person, his property, or the provision of funds, other
property and/or condition at the expense of the state budget, from the property owned
by the state or municipal property. An administrative act is an act of an administrative
body or its official, at the same time: a) having a public law and individually defined
character; b) having an external effect, i.e. not having an interdepartmental character;
¢) entailing legal consequences, i.e. establishing, modifying, terminating the rights
and obligations for the applicant and/or interested person.

The law determines that an administrative act is usually adopted in writing.
And when initiating an administrative procedure at the request of the addressee,
only a written administrative act is accepted. At the same time, it should be noted
such an innovation as an oral administrative act, as well as an administrative
act in the form of light, sound signals and signs, images and in other forms
provided by law. As a rule, an administrative act must be sufficiently clearly
defined in form and content. For example, an oral administrative act is more
difficult appealed. In this connection, the legislator obliged the public authority,
upon the oral or written request of the person concerned, to draw up an oral
administrative act in writing in accordance with all the requirements for a written
administrative act (Boronbaeva, 2015).

One of the significant differences between the new law and the previous Law
of the Kyrgyz Republic “On Administrative Procedures” is the introduction
of the institution of a mandatory pre-trial procedure for appealing an administrative
act in the administrative body itself or in a higher administrative body. Moreover,
the law provides for exceptions to this rule. So, without observing the pre-trial
procedure for the consideration of the dispute, the applicant has the right to appeal
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to the court — if the cancellation of the administrative act may entail the seizure
of property against the will of the owner. In this case, the administrative act shall
be recognized as invalid in court. This exception follows from the requirements
of the Constitution of the Kyrgyz Republic, in accordance with Art. 12 of which —
the property is inviolable, no one can be arbitrarily deprived of his property, the seizure
of property against the will of the owner is allowed only by decision of the court.

The applicant also has the right to appeal against the inaction of the administrative
authority in an administrative procedure or in court — if during the time established
by law for the administrative procedure instituted based on the application,
the administrative act is not adopted by the authorized administrative body. In this
case, the legislator provided a certain alternative to appeal against inaction for
the applicant — either to the court or to a higher authority. In addition, the actions
and inactions of an administrative authority are directly appealed in court in
the absence of a higher administrative authority or higher official.

These are just some of the important provisions of the new Law, some of which
have not previously been legislated, and the other part of the provisions has been
concentrated on different line regulations.

It is important not only to draft and adopt a law but to effectively implement
it in practice. That’s why in order to implement the Law by order of the Head
of the Government Office of the Kyrgyz Republic dated October 8, 2015 No. 140,
a working group was formed to develop and submit to the Government of the Kyrgyz
Republic a draft Plan for the implementation of the Law of the Kyrgyz Republic
"On the basis of administrative activities and administrative procedures", and to
further coordinate activities on the implementation of the above Law. The work
of the working group was supported by the regional GIZ Program and its component-
project of the European Union “Promotion of the Rule of Law in Kyrgyzstan”. First,
adraft order of the Government of the Kyrgyz Republic on approval of the action plan
of the Government of the Kyrgyz Republic on the implementation of the Law was
developed, which was further approved by the Government and aimed at the execution
by all executive bodies.

At the same time, quite a lot of work was done to analyze and identify by-laws
and regulatory legal acts to be brought into line with the Law. According to
the results of the analysis, the experts of the working group identified 125 regulatory
legal acts (hereinafter RLA), which should be brought in accordance with the Law.
These acts were subsequently subjected to a more thorough analysis together with
interested state bodies. Based on the results of the working group’s work with
ministries and departments, amendments to 33 RLA were developed and adopted
by the Government of the Kyrgyz Republic from the list of RLA identified by
the working group.

The GIZ program and the EU project, together with the Government of the Kyrgyz
Republic, initiated a large-scale training program for state and municipal
employees on the implementation and application of the new Law. According

http://applaw.knu.ua/index.php/arkhiv-nomeriv/1-28-2020 97



3APYBIKHE AIMIHICTPATUBHE ITPABO TA ITPOLIEC

to the results of the training, from May 2016 to the present time, together with
the Academy of Public Administration under the President of the Kyrgyz Republic,
more than 60 trainings were conducted for more than 1,400 state and municipal
employees who familiarized themselves with the basics of administrative activities
and administrative procedures.

Despite the enormous and large-scale work to implement the Law unfortunately
the Law has not fully worked and not all state bodies apply it in their work.

By the decision of the Committee on Constitutional Legislation, state structure,
Judicial Legal Issues and the Rules of the Jogorku Kenesh of the Kyrgyz Republic
dated June 26, 2018, a working group was formed to study the practice of applying
the Law of the Kyrgyz Republic “On the basics of administrative activities
and administrative procedures”. Based on the results of this study, an analytical
report was prepared and, in December 2019, a decision was made by the relevant
parliament committee with conclusions and recommendations for law applicants.

The Report notes that an analysis of the documents submitted and the study
of the activities of state bodies and local self-government bodies revealed that in
most cases the requirements of the Law are not respected. So, the Report contains
the following conclusions:

— According to the results of the study the Ministry of Justice of the Kyrgyz
Republic and its territorial divisions is the only body, which fully applies the Law
on Administrative Procedures regarding formal requirements. Most administrative
acts of the Ministry of Justice contain both a motivation part with justification
and a reference to specific provisions of legislative acts, as well as a resolution
part indicating the time for appealing the act and the authority where the act can be
appealed, although there are some drawbacks.

— Insome other bodies, including State agency on architecture and construction,
State registration agency and Bishkek City Hall, the situation with the application
of the Law on Administrative Procedures is gradually improving. But today this
concerns exclusively the consideration of complaints about decisions and actions
of lower bodies and structural units by the central apparatuses of these bodies.
Although there are flaws here, these decisions on complaints are increasingly
complying with the requirements of the Law. In the structural and territorial divisions
of these bodies, the provisions of the Law are still not respected.

— The requirements of the Law on Administrative Procedures are either partially
observed or not at all in other state bodies, their territorial divisions and local self-
government bodies. While the administrative acts for the most part contain some
details stipulated by the Law (name of the administrative body, name of the official,
date of adoption, etc.), the motivating and resolving part of the acts everywhere do
not meet the requirements of the law.

— Regarding the motivation part, decisions with legal consequences for
the citizen, including refusals to allocate a land plot, refusals to issue a building
permit, etc. either do not contain any justification at all, or contain the shortest
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justification that does not meet the requirements of the law. Only in a few cases does
the administrative act contain any reference to the legislative basis of the decision.
Regarding the operative part, the verifiable decisions did not contain an explanation
of the appeal procedure following the Law. The deadline for the decision to enter
into force is either not indicated at all or it is indicated incorrectly (it is indicated
that the decision takes effect from the moment of its registration, while following
the Law on Administrative Procedures it takes effect from the day it is served). Some
state bodies make decisions, which are essentially administrative acts, in the form
of a letter, which makes it very problematic to appeal these letters.

— Courts and judicial practice more actively use the Law in their work,
and the rules on mandatory pre-trial appeal have gained widespread application.
In the first months after the enactment of the Law, there was a large percentage
of citizens who did not follow the mandatory pre-trial appeal procedure being left
without consideration and returning claims. This number has gradually decreased
and today very few citizens and organizations turn to the courts, bypassing pre-trial
appeal. Nevertheless, the quality of court decisions on the abolition of administrative
acts according to other criteria and requirements of the Law is growing.

In terms of judicial control over the activities of public authorities, it is important
to have a legally established procedural form separate from civil and criminal
proceedings. The main content of judicial control in the field of public administration
is that claimers can appeal administrative acts in courts.

Administrative proceedings are carried out according to the rules
of the Administrative Procedure Code of the Kyrgyz Republic (hereinafter referred
to as APC) adopted on January 25, 2017, which entered into force on July 1, 2017.

In terms of judicial control over the activities of public authorities, it is important
to have a legally established procedural form separate from civil and criminal
proceedings. The main content of judicial control in the field of public administration
is that plaintiffs can challenge administrative acts in courts.

Administrative proceedings are carried out according to the rules
of the Administrative Procedure Code of the Kyrgyz Republic (hereinafter referred
to as APC) adopted on January 25, 2017, which entered into force on July 1, 2017.

For effective judicial control over the activities of administrative bodies,
the Administrative Procedure Code of the Kyrgyz Republic provided for the following
types of administrative claims:

1) a claim appealing an administrative act or action, which contains a requirement
to cancel an administrative act or actions of the defendant in whole or in part;

2) a claim for the protection of the right, which contains a requirement on
the defendant’s obligation not to adopt an administrative act that burdens the claimant,
or not to perform another action by the administrative authority;

3) a claim for the performance of an obligation, which contains a requirement
for the obligation of the defendant to adopt an administrative act or perform
certain actions;
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4) a claim to verify the legality of a regulatory legal act, which contains
a requirement to invalidate a defendant’s regulatory legal act;

5) a claim to verify the legality of an expired administrative act, which contains
a requirement to declare unlawful the expired administrative act of the defendant.

Administrative cases in the first instance are resolved by inter-district courts
(which also consider economic cases). In the second instance, administrative
cases are considered by regional courts, (Bishkek city) as an appeal instance.
The cassation instance is the Supreme Court, which reviews cases on the correct
application of substantive and procedural law by lower courts, while evidence
is collected in the courts of the first and second instances in the Supreme Court,
evidence not investigated earlier, participants in the process cannot present.

Particular importance in modern judicial practice are cases on appeal of regulatory
legal acts on the grounds of their failure to comply with the law. The novelty is
characterized by the very nature of this category of cases, since the object of judicial
appeal will be a legal act. Judicial protection in such cases affects the public interests
of an indefinite circle of people, since the legal act itself extends its action to
an unlimited circle of people. By considering such cases, the court exercises judicial
control over the appealed normative acts of another normative act, which has great
legal force and significance in the hierarchy of legal acts.

Today in the republic there is a clear understanding of the term “administrative
justice” or “administrative process” used in the APC, i.e. this is legal proceedings
on disputes arising from administrative-legal (public-law) relations between
administrative bodies and (or) their officials, on the one hand, and individuals
and legal entities, on the other hand.

When considering cases on appealing administrative acts, actions (inaction)
of state bodies, local authorities, other bodies, officials, the court shall check (Article
173 of the APC):

— does the administrative act comply with the Constitution, laws and other
regulatory normative legal acts of the Kyrgyz Republic;

— whether an administrative act was issued in compliance with administrative
procedures prescribed by law;

— whether the procedure for adopting an act prescribed by law has been followed;

— the competence of state authorities, local authorities and their officials who
have adopted the impugned act;

— whether the rights, freedoms and legitimate interests of the person who has
applied to the court have been violated, or whether obstacles have been created to
this person to exercise his rights, freedoms and legal interests.

It should be noted that the court, when considering and making a decision,
the court is not bound by the arguments included in the claim, this rule follows from
the “Inquisition principle”, i.e. the active role of the court in a public legal dispute.

The “Inquisition principle” is the most important principle of the administrative
process, which is characteristic in that it allows the court to conduct an objective
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investigation of the administrative case and essentially balances the position
of the claimant in a dispute with the state, since the claimant is always a “weaker”
participant in the process with the state powerful apparatus and features.

This concept is laid down in article 12 of the APC as follows:

— the court, not limited to the explanations, statements and proposals
of the participants in the proceedings, the evidence and other materials available
in the case, examines all the factual circumstances of the case that are relevant to
the proper resolution of the dispute;

— the court, on its initiative or based on the application of the participants in
the process, collects other evidence. The court may require the parties to submit
additional information and evidence.

Thenew APChas absorbed alltheadvanced and modernideas and developments
in the field of resolving public law disputes, borrowed from the laws of Germany,
Austria, Latvia, Ukraine, Azerbaijan and other countries that have a system
of modern administrative law. The Administrative Procedure Code of the
Kyrgyz Republic is the first such procedural law adopted among the countries
of Central Asia.

Of course, the new APC and the practice of its application have their
disadvantages. In particular, there are some gaps and contradictions in the text
of the APC, the diverse and sometimes contradictory practice of applying
the APC by the courts, the displacement of administrative and civil proceedings
in judicial practice, not all judges still fully apply the Inquisition principle, etc.
Some of these disadvantages will be removed with acceptance amendments
to the APC and other laws that are currently developed and sent for adoption
in the parliament of the republic. These amendments also provide for the
formation of administrative courts based on inter-district courts with sole
jurisdiction in administrative cases.

Conclusions. Thus, a new system of administrative law has already been
introduced in Kyrgyzstan de jure, which is getting rid of the “Soviet” law on
administrative offenses that is unusual for it. There are still de facto problems
in understanding the new system of administrative law: not all the regulatory
framework and practice of administrative bodies are brought into line with
new legislation; there are facts of not understanding, ignoring and not applying
the new legislation by public authorities; not all curricula of higher legal
education are brought into line with the new understanding of administrative
law and, accordingly, lecturers and students are not trained and do not receive
the necessary knowledge.

In general, it is necessary to continue implementing measures to put into practice
both the Law on Administrative Procedures and the APC through organizational
measures to educate and train law applicants. Particularly hope is laid on judicial
practice, because it is through judicial control that it is possible to effectively
implement the provisions of laws, at least in the long term.
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Y cmammi posensoaromoca numanus nputinamms, peanizayii, 3micmy i 3acmocy8aHHs HO8020
3akony npo aominicmpamugne cyOOUUHCMEO [ AOMIHICMPAMUBHO-NPOYECYATLHO2O KOOEKCY
Kupausvroi Pecnyoniku.

Ha nouamxky onucyiomucs coyianvno-nonimuunuil pon i oOTpyHmyeanHs npoeedeHux cyoo8ux
pedopm, a maxodic 3yCuiiia 0epaicasu no 3MiyHeHHIo epxosencmea 3akony 6 Kupauzvkiu Pecnyoniyi.
3uauna vacmuna cmammi posenaodac Kpoxku no po3pooyi 3aKoHy npo a0OMiHICImpamueHi npoyeoypu
Kupeusvroi PecnyoOniku i npoonemu, nog’azami 3 oo pospookow. Ilomim posxkpusaromvcs
amicm | numawnHs peanizayii ma npooremu NPaKmuiHo20 3ACMOCy8aAHH HO8020 3AKOHY Npo
aominicmpamugHi npoyedypu Kupauszvroi Pecnyonixu. Okpema yacmuna npucesiuena pospooyi,
3micmy, 6npPoBAONCEHH | NPAKMUKY 3ACTNOCY8ANHS HOB020 AOMIHICIPAMUBHO-NPOYECYATLHO2O
kooexcy Kupeusvkoi Pecnybnixu. ¥ cmammi maxooic suxiadeni npoonemu i HeOoaiKu 6 npakmuyi
3aCMOCY8aHHA  NPAGOBUX HOPM NPO  AOMIHICMPAMuUGHi npoyeoypu i aOMiHICMPpamueHoMmy
cyoouuncmsi 6 Kupeusokiti Pecnyoniyi.

3acanom y cmammi xoncmamyemocs, wo 6 Kupeuscmani cpopmysanaca noea cucmema
AOMIHICMPAMUBHO20 NPABaA 3aMiCMb «PAOAHCLKO20» AOMIHICMPAMUBHO20 Npasa, 0OHAK e €
npoonemu 8 po3yMiHHI ma 3aCMOCYBAHHI HOBO20 AOMIHICMPAMUBHO20 3AKOHOOABCBA: He 6CS
HOpMamueHa 6a3a i npaKmuxa aOMiHICMpamueHUX Opeanie npueedeHa y 8i0n08iOHICMb 00 HOB020
3aKOHO0ABCMEA,; € PaKMU HEPOIYMIHMHS, IZHOPYBAHHSA | HE3ACTNOCY8ANHS HOBO20 3AKOHOOABCNEA 3
00Ky op2amis 0epicasHoi 61a0uU; He 8Ci HABUALHI NPOSPAMU BUWOT OPUOUUHOT 0C8IMU NPUBedeHi
Y 8I0NO0GIOHICMb 00 HOB020 PO3YMIHHI AOMIHICMpamueHoeo npasa. Heobxiono npodosoicysamu
iMniemMenmayiuni 3ax00U WO00 BNPOBAONCEHHS HA NPAKMUYI HOB020 AOMIHICIPAMUBHO2O
3aKOHO0ABCMEA Yepe3 OPeaHi3ayilini 3ax00U No 0CEIMI I HABUAHNIO NPABO3ACMOCYBAYA, d MAKOIC
PO3BUMKY CYO0BOT NPAKMUKU 6 AOMIHICMPAMUBHUX CHPABAX.

KoarouoBi cioBa: anminictparuBHe mnpaBo, Kuprusbka Pecmy0Omika, agmiHicTpaTHBHA
JUSUTBHICTD, aAMIHICTPAaTHBHI MPOLEAYPH, aMIHICTPATHBHUH aKT, aIMiHICTPaTHBHE MPABOCYIIS
(CymOYMHCTBO), aIMiHICTPATUBHUI T030B, Cy0Ba pedopMa, Jep>KaBHUI OpraH, aAMiHICTpaTUBHUI
opraH (opraH), HOpPMAaTHBHO-TIPABOBHH aKT, IPHHIIAIT iHKBI3UIII.
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TRANSFORMATION OF SOVIET ADMINISTRATIVE LAW:
UZBEKISTAN’S CASE STUDY IN JUDICIAL REVIEW
OVER ADMINISTRATIVE ACTS

Judicial protection against individual and normative acts of the public administration
continues to be problematic in Uzbekistan. One central reason for this mischief is the
continuing prevalence of Soviet-style ideas and patterns in legal thinking as well as the legal
practice. This article describes the problems of jurisdictions face when trying to overcome
their Soviet heritage by developing legal protection in administrative matters, and analyses
the strategies for the improvement of this situation. Key factors are a comprehensive and
harmonised development of administrative procedure and administrative litigation in the
field of legislation, and what might be termed a “constitutionalisation” of legal thinking,
theory and teaching — i.e. the respect for values enshrined in Constitution such as the rule of
law and access to judicial protection against the public administration — in the field of legal
science. Uzbekistan is a good example how foreign partners and donors of international
legal assistance can help strengthen these factors.

This paper explores (1) to what extent Soviet thinking on judicial review over administrative
acts has been set aside or to what extent is it still alive in today s Uzbekistan, and (2) what
are the transformation points of judicial review. Overall, I argue that Soviet thinking on
Judicial review over administrative acts has big change in legislation level under new regime
of Uzbekistan, however legal reforms are not still accepted by legal practice, doctrine and
legal education.

To analyse these statements, the first step is to describe the main characteristics and legal
reforms on judicial review over administrative acts taken in Soviet period (part II). Part Il
and IV analyses the current legal system and judicial practise of Uzbekistan. Lastly, I map out
recent steps taken to introduce some reforms in the field of judicial review over administrative
acts in Uzbekistan (part V).

Key words: Soviet style administrative justice, administrative litigation, administrative
procedure, legal education, the Strategy Action 2017-2021, administrative courts, jurisdiction,
case study, textual positivism, judge-made law.
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1. Introduction

Judicial review over administrative acts in Uzbekistan
and other post-Soviet countries has its common history.
Until the 1960s, it was mainly refused by the Soviet
regime. Later, there were major changes in the law, but
legal practice did not change much. The 1977 Constitution
of the USSR and the 1987 Law ,,On the procedure for
appealing to the court against unlawful acts by officials
that infringe the rights of citizens” played a significant
role in introducing judicial review over administrative acts
into Soviet law. After the collapse of the Soviet Union,
legal thinking and practice in the field of judicial review
over administrative acts has not changed substantially
in many post-Soviet countries, as well as in Uzbekistan
which causes problems in putting into reality the right
of access to the courts and to a fair procedure in court
trials of administrative cases.

2. Background: the Soviet style administrative justice

Judicial review over administrative acts was called
‘administrative justice’ in Soviet legal doctrine, though
its existence was not admitted in Soviet legislation for
a long time'. Barry points out that the disfavour leading
to a rejection of administrative justice during the Stalin
period was largely based on two reasons: Administrative
justice was deemed to be a ,,bourgeois” legal concept,
and administrative justice was associated with a separate
system of administrative courts which did not have much
support among Soviet lawyers (Donald D. Barry, 1989: 65).
Additionally, the existence of the system of complaints to
the procuracy which was faster and less costly than going to
courts, was a major alternative and deterrent to using courts
in reviewing administrative acts (Peter Solomon, 2000: 70).
However, the nature of court review and of complaining to
the procuracy is different. Administrative justice mainly aims
to protect the citizen’s subjective rights and freedoms, not so
much to provide the objective legality of the administration.
Rather, complaining to the procuracy — even if it had
indirect effects and was an informal process of recovery
of infringed individual rights and interests — was mainly

'For the difference between the terms ,administrative justice” and ,judicial review”, cf.
(Donald D. Barry, 1989: 64-66).
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used to guarantee what was called the “socialist legality” in the administration. It
was under the discretion of the administration as to how and to what extent infringed
rights of citizens were remedied. There were no guarantees that these informal
proceedings repaired all infringed rights.

Furthermore, the main reason for the weak development of administrative justice
in the Soviet Union was that socialism denied the antagonism between the state
and the citizens as a principle (Burkov, 2005: 25). The interests of the state, which
were illustrated by administrative bodies, were deemed not to be in conflict with
citizen’s interest. However, Sirenko argued in the late 1970s that even when interests
are realized and correctly reflected in policy, history shows that in practice they did
not always reach the necessary unity and implementation. This covers to a certain
degree how socialist states envisioned their role in society (Sirenko, 1980: 32—-34).

In sum, Soviet scholars brought an argument for a possible inconsistency
of interests between the administration and the citizens even in socialist states.
This kind of thinking already had been accepted by the majority of Soviet scholars
in the 1960s, and prominent Soviet legal scholars supported the introduction
of administrative justice in USSR (Konstantin Simis, 1979: 206). More and more
Soviet scholars argued that there was no rational argument for barring citizens from
complaining about administrative bodies to the courts and for not permitting them
to file court cases. The administrative justice was considered more effective than
administrative complaints made to higher administrative bodies for various reasons.
First, administrative justice was perceived to have more procedural guarantees for
citizens (Eliseykin, 1963: 30; Stolmakov, 1971: 10). Second, decisions made upon
administrative complaints were of a more declarative nature (Guk, 1991: 2) whereas
decisions made by courts were legally binding. Third, administrative complaints
procedures did not guarantee impartial and independent decisions (Nedbaylo, 1957:
26; Kvitkin, 1967: 41), and four, the more channels for remedy existed, the better
chances a citizen had to obtain a remedy (Bonner and Kvitkin, 1973: 6). Other points
were also mentioned (Barry, 1989: 71; Gordon Smith, 1978: 37-54).

These arguments stressed by Soviet scholars gradually changed the way ofthinking
of the Communist regime and led to changes in the 1977 USSR Constitution. This
1977 Constitution adopted for the first time the constitutional right of citizens to
appeal to the court against administrative acts.

However, this constitutional provision was ,,dead letter” (loffe, 1989: 499;
Jirgen Kuss, 1990: 167-268) until the adoption of the Law of the USSR ,,On
the procedure for appealing to the court against unlawful acts by officials that
infringe the rights of citizens” on 30 June, 1987 (hereafter, 1987 Law on
Appeal). The 1987 Law on Appeal adopted a general clause for judicial review
over officials’ acts which was also widened to administrative bodies’ acts
by the Law of the USSR ,,On the procedure for appealing to the court against
unlawful acts by administrative bodies and officials that infringe the rights
of citizens” on 2 November, 1989 (hereafter, 1989 Law on Appeal). Although
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Article 3 of the 1987 Law on Appeal stated some exceptions from judicial review,
the citizen’s right to appeal against administrative acts to a court became a reality
for the first time in the USSR. However, it was still problematic “whether judicial
practice delivers what the words of the statute seem to promise” (Barry, 1989: 79).

Administrative justice became a reality, but it was still considered to be
an instrument for providing socialist legality, not as a guarantee of the protection
of'the citizens’ rights and freedoms. In this regard, traditionally, the legal protection
of human rights and freedoms was not considered as important in the Soviet
Union as they were in Western countries. More attention was paid to the material
satisfaction of certain needs, and less importance was paid to the legal protection
of certain rights and freedoms of citizens (Kvitkin, 1967: 13). However, more
and more Soviet scholars admitted that the legal protection of rights, freedoms
and interests of citizens were important to make sure that administrative bodies
observed them. While some scholars indicated the importance of legal protection
(Chechot, 1969: 32; Malein, 1975: 124; Khamaneva, 1984: 75-77), others
mentioned the nature of the legal relationship arguing that right and obligation
existed in administrative legal relationships (Yurkov, 1974: 47; Stolmakov, 1971:
4) even because a right without a corresponding obligation was fiction (Chechot,
1969: 55). Thus, it became an accepted fact that judicial review, without the legal
protection of rights and freedoms and a sophisticated procedural system, could not
function (Khamaneva, 1984: 75-77).

However, in reality, there were almost no statutes that guaranteed rights, freedoms
and interests for citizens in the field of public administration, a fact that influenced
administrative practice. In most cases, the administration was deemed to have a wide
range of discretion which barred the courts from reviewing administrative acts in
favour of citizen’s rights and freedoms. In this regard, some scholars such as Chechot
argued that the adoption of a general clause of judicial review over administrative
acts would lead to a triumph of administrative discretion in the courts since courts
did not take a final political responsibility for public administration (Chechot,
1972: 43). For this reason, it seems that Chechot admitted to the existence of a wide
range of administrative discretion that was in most cases completely beyond
the control of the law, which made Chechot hesitate to grant such discretion to
the courts. Khamaneva stressed that deciding administrative cases based on discretion
in absence of any procedural legal norms would have a negative effect on the whole
administrative activity in general (Khamaneva, 1984: 26).

Additional obstacles were also created by the constitutional basis of the Soviet
Union. Since itrejected the separation of powers, the administrative justice system was
not impartial and independent from the administrative branch. Furthermore, the most
problematic issue was the definition of administrative law in the USSR which had
different meanings and structures compared to Western administrative law. Hazard
points out that the administrative law in the USSR was understood as the branch of law
penetrating the very spheres of activity that were repeatedly mentioned by Soviet
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leaders as a goal towards the eventual achievement of communism (John Hazard,
1989: 28). However, Western understanding of administrative law is mainly targeted
at controlling the power of administration in its statutory limits (Bernard Schwartz,
Roberto L. Corrada, J. Robert Brown, 2010: 4-5; William Wade, Christopher Forsyth,
2000: 4-5). These obstacles were so immense, as well as complicated, that they
rendered the implementation of the 1989 Law on Appeal inoperative. Nonetheless,
the fall of the Soviet Union in 1991 did not bring the expected changes in most
of the Post-Soviet countries.

3. Administrative litigation in modern Uzbekistan: continuity, changes,
and problems

Uzbekistan’s Constitution and laws guarantee rights and freedoms for citizens
and private entrepreneurs in relation to the administration. For instance, Article
44 of the Constitution of Uzbekistan (December 8, 1992) guarantees to everybody
the right to appeal to courts against administrative acts (right to access the courts)? .

Uzbekistan has tried to introduce legal reforms in the sphere of administrative
justice. Administrative litigation in ordinary courts was based on the Law “On
appealing against actions and decisions violating human rights and freedoms in
court™ and the former Civil Procedure Code (hereinafter referred to as former CPC)
in Uzbekistan. There were many similarities between these laws in the early stages
of their adoption.

Uzbekistan’s 1995 Law on Appeal contains the general rules and consists
of 10 articles which were quite similar to the 1989 Law on Appeal of the USSR.
There was a general clause which allowed individuals to appeal to the court against
any action of administrative bodies without any exception. However, in practise it
was quite difficult to appeal to the court in a number of cases. For example, normative
legal acts (regulatory acts of administrative bodies) and inaction of administrative
bodies could not be objects of litigation in Uzbekistan, which caused difficulties for
individuals in finding remedies for their violated rights.

Article 7 of the 1995 Law on Appeal and Article 265 of the former CPC
of Uzbekistan set out that the court hears appeals in agreement with the rules
of civil procedure, which refers to the general rules of the former CPC. However,
Shorahmetov argues that, in reality, there were no differences and additions in
the procedural provisions on administrative litigation, and administrative cases
are action based proceedings, which referred to the civil litigation procedure

2“Everyone shall be entitled to legally defend their rights and freedoms, and shall have the right to
appeal any unlawful action of state bodies, officials and public associations.” (Article 44 of the Con-
stitution of Uzbekistan). For the English translation of the Constitution of Uzbekistan cf. http://gov.uz/
en/constitution/#al836 (accessed on 01.04.2020). In this paper, the term ,,administrative litigation” is
used to indicate the judicial review over administrative acts as guaranteed by article 44 of the Uzbek
Constitution.

3Law “On appealing against actions and decisions violating human rights and freedoms in
court” of the Republic of Uzbekistan, August 30, 1995, Ne 108-1; hereinafter, 1995 Law on Appeal,
http://www.lex.uz/Pages/GetAct.aspx?lact_id=116760 (accessed on 01.01.2018).
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(Shoakbar Shorahmetov, 2007: 346). The former CPC of Uzbekistan was based
on the adversarial system. Nevertheless, in administrative litigation, one side
of the process — the appellant (citizen) — is much weaker than the administrative
body. For this reason, the judge should be more active towards protecting
the appellant’s rights (inquisitorial principle).

The Uzbek legal systems did not provide detailed provisions regarding
the standards of review. Thus, courts lack a clear understanding about the degree
to which they may review fact findings and interpret the law and the conclusions
reached by the administrative body. Constantly, courts can hear new facts
(de novo), and court procedure is more akin to litigation or a trial. As far as
there were no administrative procedural rules on rendering an administrative
decision in Uzbekistan, the court hearings were not limited to the facts collected
by the administrative body.

4. Case studies

It is difficult to generalize all main features of legal practice on administrative
litigation in Uzbekistan, but some tendencies of legal practise on administrative
litigation can be mentioned by following cases.

Case N 1.

According to the case file, the applicant, whose permanent residence is in
X region, applied for a permit to travel abroad as a tourist. According to the letter
of the Department of Immigration and Citizenship of the X region dated April
6, 2017 No. 22/4-1395, the issuance of an exit permit (sticker) was found to be
temporarily inappropriate due to the fact that the exit was controlled.

Also, according to the information received by the competent authorities
by the letter No. 22/V-13 dated April 13, 2017 of the Ministry of Internal Affairs
of the Republic of Uzbekistan, the applicant was announced that he was under
temporary control due to a violation of law in the UAE.

The court of the first instance was informed that the applicant had been restricted
from traveling abroad due to his illegal activities abroad, in reviewed case in
the UAE, on the basis of information received from the competent authorities”.

— Comment on the case Ve I —

On the grounds that the restriction of the right to travel abroad for the reasons
specified in subparagraph “z” of Section 3 of the “Procedure for entry into
the territory of the Republic of Uzbekistan”, approved by the Cabinet of Ministers
of the Republic of Uzbekistan dated January 6, 1995 No. 8, the appellate
and supervisory instance (the Supreme Court) rejected the appeal, arguing that
it was inexpedient to apply to the court with a complaint about the restriction
of the right to travel abroad.

It has to be mentioned that a citizen has the right to appeal to the court

‘Examples of Administrative Proceedings [Text]. Tashkent : Baktria press, 2018. P. 380-383.
[In Uzbek]
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against the actions (decisions) of state bodies and their officials, enshrined in
Article 44 of the Constitution of the Republic of Uzbekistan. Provisions restricting
this right are not mentioned in the Constitution and other laws.

Case No 2.

The applicant J.S., the administrator of the liquidation enterprise of Kashkaldak
Beruni SFU, filed a lawsuit against the responsible Uychi district khokimiyat
(mayor), in which he asked to revoke the decisions of the Uychi district khokim
No 5782 of July 30, 2019 and Ne 5998 of August 23, 2019.

Afterreviewing the application and the documents attached to it, the administrative
court considers it necessary to refuse to accept the application (complaint) for
processing on the following grounds.

According to Article 189 of the Code of Administrative Litigation of the Republic
of Uzbekistan, an administrative court deal with cases that ask to recognize
the decision or it’s part invalid, or an action (inaction) to recognize illegal. Due
to this cases on the revoke of decisions of their officials are not in jurisdiction
of administrative court’.

— Comment on the case Ne 2 —

It is true that applicant J.S. failed to form his legal sue. However, it is too
technical to state that revocation differs from invalidity in sense of citizen. CAL
sets only the litigation on invalidity of certain administrative acts or actions. There
is no type of sue on revocation of administrative act in CAL. Respectively, it would
be proper not to refuse in acceptance of complaint motivating that administrative
court has no jurisdiction on such cases.

Case No 3

Sharopov, born on July 22, 1959, applied to the Pension Fund for an old-age
pension for reaching retirement age. However, Sharopov was sent a letter dated
June 2, 2017, No BTI130-1001-1529, signed by the head of the city department
of the Pension Fund. Although the period of employment from 1979 to 1997 was
recorded in the employment record book, but due to the fact that the documents
confirming the length of service in these periods were not kept in the archives
and in the organizations themselves, and salary information for these periods was
not provided It was stated that the above-mentioned employment activities will not
be included in the length of service.

The claim was satisfied by the decision of the court of first instance, and the response
letter of the head of the city branch of the Pension Fund dated June 2, 2017,
No BT130-1001-1529, was declared illegal.

However, in the manual named “Judicial practice on administrative cases”
edited by Supreme court regarding this case, it is noted that "the court made
a mistake in finding the response letter of the head of the city branch of the Pension

SURL: http://sud.uz/ (accessed on 10.02.2020). [In Uzbek]
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Fund dated June 2, 2017, No BT130-1001-1529, illegal. Because this letter is
not a document with legal consequences. Therefore, such letters should not be
considered valid or illegal by the court®.

— Comment on the case Ne 3 —

Itshould be noted that according to the Regulation on the procedure for appointment
and payment of state pensions, approved by the Cabinet of Ministers of the Republic
of Uzbekistan on September 8, 2011 No 252, Pension Fund under the Ministry
of Finance of the Republic of Uzbekistan on restoration (restoration) of previously
suspended (suspended) pension payments in accordance with the established
procedure placing of the district (city) department foresees the application. In
the example above, it can be seen that a citizen has applied with a content such as
a pension appointment, recalculation of the pension amount.

Based on the content of paragraphs 4, 7, 8, 116, 120, 121 of the Regulation
approved by the Cabinet of Ministers of the Republic of Uzbekistan dated September
8, 2011 No 252, it can be said that a citizen submits an application for a pension to
the relevant department of the Pension Fund and also receives the relevant final
decision from this body. In this case, the citizen does not enter into a direct legal
relationship with the pension commission. It can also be said that the commission
is an internal body of the Pension Fund Department. Accordingly, it is difficult to
recognize that the commission is an independent body.

Mostimportantly, fromthe pointofview ofthecitizen, the application was submitted
directly to the competent administrative body, ie the Department of the Pension
Fund, and the relevant response was provided by this body. Second, it is possible
to recognize the existence of an external subject-oriented legal relationship between
the citizen and the Pension Fund Department. Third, the Department of the Pension
Fund is the competent state body for pension appointments, so applications are
submitted directly to this body, not to the commission. Relevant decisions are made
on the basis of the authority of the authorities. Fourth, in this case, it can be seen
that the refusal to award the relevant pension affects the certain rights and legitimate
interests of the citizen, that is, there is a certain legal consequence. Fifth, the case is
considered to be individual (specific), as it concerns the case of citizen A. Sharopov.
Hence, the reply letter of the head of the city branch of the Pension Fund No BT130-
1001-1529 dated June 2, 2017 is an administrative act and can be appealed in court to
find it invalid. In our opinion, the court should consider the content of the complaint in
this case and make a legal assessment of the legality or illegality of the administrative
act expressed in the reply letter of the head of the city branch of the Pension Fund
dated June 2, 2017 BT130-1001-1529. Relevant decisions are made on the basis
of the authority of the relevant body. Fourth, in this case, it can be seen that

®See.: Administrative court practice / Edited by 1. Alimov. Tashkent : Complex Print, 2018.
P. 19-21. [In Uzbek]
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the refusal to award the relevant pension affects the certain rights and legitimate
interests of the citizen, that is, there is a certain legal consequence. Fifth, the case
is considered to be individual (specific), as it concerns the case of citizen Sharopov.
Hence, the reply letter of the head of the city branch of the Pension Fund No BT130-
1001-1529 dated June 2, 2017 is an administrative act and can be appealed in court to
find it invalid. That is why, the court had to consider the content of the complaint in
this case and make a legal assessment of the legality or illegality of the administrative
act expressed in the reply letter of the head of the city branch of the Pension Fund
dated June 2, 2017 BT130-1001-1529.

Regarding Uzbekistan legal practise, it is difficult to see a general trend,
however, from the analysed cases and published casebooks, it can be concluded that
courts have limited options of remedy and the only option is filing the appeal on
recognition of the invalidity of the acts of state bodies (or officials) in administrative
courts. If the appellant fails in constructing his (her) claim, the result is that the court
refuses the consideration of appeal. Furthermore, new adopted APL is not actively
implemented in judicial practice. Concept of administrative act mentioned in APL
weakly used by courts.

This outcome leads us to the research analysis of Kiihn and gives weight to
the idea of path dependence as a reason for the present problems. In Uzbekistan,
courts are still formalist and it is still true that “judges employ arguments of the plain
meaning of a statutory text and present their analysis as a sort of inevitable logical
deduction from this text” (Kithn, 2011: 75). The reason for that is that the judges are
bound by statutes (for example, Article 15 of the CAL of Uzbekistan) and they must
observe enacted laws (Kiihn, 2011: 118). Courts do not consider their role as being to
ensure respect for the right to access to the courts and guarantee constitutional rights
and freedom. In other words, Courts are not conscious of protecting constitutional
rights and freedoms of citizens. It seems that it is not the court’s function but rather,
it is the procuracy’s function to protect the rights and freedoms of citizens provided
by the Constitution and statutes.

Besides, such tendency is also caused by legal education. Modern Uzbekistan legal
education is still different from many American, European as well as Continental law
faculties. For example, the Ministry of Higher Education of Uzbekistan maintains
control over the curriculum in law faculties. Both in Uzbekistan and Russia, few
“analytical studies of case law” can be found. Emphasis is still given on “memorization
rather than on the ability to think and analyse”. While law school students are not
educated and “trained in legal argumentation”, “the statutory interpretation is not
a subject of study at law faculties” (Kiihn, 2011: 130-135). In this regard, Kiihn
argues that even in socialist law, it was accepted that judge-made law and any
supplementary interpretations done by judges was assumed to be harmful, or, at best,
suspicious (Kiihn, 2004: 542-543). One of the reasons of this problem comes from
a lack of sufficient knowledge of legal professionals, scarcity of comprehensive
and fundamental research at law schools, an absence of law textbooks and updated
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casebooks, very limited access to court practise and insufficiency of legal trainings
on administrative litigation and administrative law in general.

What is the reason behind the inability of the judges to interpret law? It can be
concluded from Kiihn’s analyses that the main reason is that the concept of law
is different in post-Soviet countries. Law still tends to consist of acts enacted by
parliament and administrative authorities. It is accepted that legal principles deducible
from statutes and judge-made law cannot be a source of law. That is why it seems
that there is no need for analytical legal thinking and interpretation of legislative acts
for judges (Kiihn, 2011: 132-134). From the Soviet period, it is still widely accepted
that statutes are revised as soon as it is considered necessary and there is no necessity
for judge-made law (Kiihn, 2011: 142-143).

One more reason for textual positivism in Uzbekistan is that law review articles
“almost never cite domestic case law” and do not analyse systematically case law
regarding certain legal issues. Similarly, a court’s decisions or Supreme Court
resolutions are based on quotation of statutes and other legally binding sources of law,
“reference is almost never made to law review articles”, or legal books of prominent
scholars (Kiihn, 2011: 144-145).

Nevertheless, it should not lead the reader to think that government of Uzbekistan
is not conscious about those on-going problems. Government is trying to introduce
some legal reforms that are giving hope for change in the near future. For instance,
government became more and more conscious about these sets of problems. In
this context, recent decrees of the new elected President of the Uzbekistan Sh.
Mirziyoyev are very progressive. These decrees aim to further improve the system
of legal education and introduces new methods of analytical legal education as well
as case study’.

5. Hopes for change: recent transformations

The problems analysed above are mostly rooted in the Soviet past. Yet, there are
not only problems, but also there some hopes for change.

New administrative law reforms: changes in legal system

New elected President of the Uzbekistan Sh.Mirziyoyev started to build
New Uzbekistan and introduced several administrative law reforms according
to the Strategy Action 2017-2021%. As a result of this there were introduced
administrative court system, adopted Concept of administrative reforms’.

On June 1, 2017, the Presidential Decree of the Republic of Uzbekistan proposed

"Resolution of the President of the Republic of Uzbekistan dated 28.04.2017 No PP-2932 “On
measures to fundamental improve the system and increase the efficiency of personnel training
at the Tashkent State University of Law”.[In Russian]

8Decree of the President of the Republic of Uzbekistan dated 07.02.2017, No. UP-4947 “On
the Strategy for Action for the Further Development of the Republic of Uzbekistan”. [In Russian]

’Decree of the President of the Republic of Uzbekistan dated 08.09.2017 No. UP-5185 “On
approval of the concept of administrative reform in the Republic of Uzbekistan” (National Database
of Legislation, 12/11/2019, No. 06/19/5892/4134). [In Russian]
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the formation of administrative courts of the Republic of Karakalpakstan, regions
and the city of Tashkent, district (city) administrative courts, as well as the formation
of a judicial board on administrative matters of the Supreme Court of the Republic
of Uzbekistan, which adjudicates administrative disputes arising from public law
relations, as well as cases of administrative offenses!®. The relevant changes were
made to the Constitution of the Republic of Uzbekistan'!, the Law of the Republic
of Uzbekistan “On Courts”, the Civil Procedure and Economic Procedural Codes
of the Republic of Uzbekistan'?, providing for the formation of administrative courts.

In addition, at the beginning of 2018, the Law “On Administrative Procedures”
(hereinafter referred to as LAP') and the Code of Administrative Litigation
of the Republic of Uzbekistan (hereinafter referred to as CAL') were adopted'?,
which, without exaggeration, basically meet international standards (Jorg
Pudelka, 2015: 63).

Reforms regarding administrative justice are going to be one of the important one
innear future also. The Presidential Decree dated 02.03.2020 No UP-5953 announced
to abolish administrative offense case litigation from the administrative courts
and handle administrative offence case’s litigation to the criminal courts'e.

Since the Soviet period, the administrative offence system has been settled as
a main part of administrative law. However, if we look from the point of Western
countries, we see that administrative justice is not a system centring on the punishment
of misconduct, but it is about abolishing unlawful administrative acts.

Even today, some Uzbek scholars equate the administrative offence system
and administrative justice or at least argue that the administrative offence system
is one part of administrative law (Alimov and Solovyova, 1998: 214; Hojiyev
and Hojiyev, 2006: 536; Hojiyev, 2010: 204).

1"Decree of the President of the Republic of Uzbekistan dated 21.02.2017 No UP-4966 “On
measures fundamental improve the structure and increase the efficiency of the judicial system
of the Republic of Uzbekistan”. [In Russian]

"Law of the Republic of Uzbekistan dated 06.04.2017 No ZRU-426 “On Amendments and Addi-
tions to the Constitution of the Republic of Uzbekistan”. [In Russian]

12Law of the Republic of Uzbekistan dated 12.04.2017 No ZRU-428 “On Amendments and Addi-
tions to the Law of the Republic of Uzbekistan® On Courts ”, Civil Procedure and Economic Procedural
Codes of the Republic of Uzbekistan”. [In Russian]

3Law of the Republic of Uzbekistan dated 08.01.2018 No ZRU-457 “On Administrative Proce-
dures”, enter into force from 10.01.2019. [In Russian]

4 Law of the Republic of Uzbekistan dated 25.01.2018 No ZRU-462 “On Approval of the Admin-
istrative Litigation Code of the Republic of Uzbekistan”, enter into force from 01.04.2018. [In Russian]

15Of course, it is too early to say that the Uzbekistan’s APL is one of the foremost, since the analysis
of this law shows that the APL can be attributed to the first generation of laws on administrative pro-
cedures. See for generation of laws on administrative procedures.: (cf. Javier Barnes, 2010: 342-343).

16 Decree of the President of the Republic of Uzbekistan dated 02.03.2020 No UP-5953 “On
the State Program for the Implementation of the Action Strategy for the five priority areas for
the development of the Republic of Uzbekistan in 2017-2021 in the Year of the Development
of Science, Education and the Digital Economy” (National Database of Legislation , October 16,
2017, No 03.03.2020, No 06/20/5953/0246). [In Russian]
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In this regard, it is quite common in post-Soviet countries to think that citizens are
allowed to appeal against the administrative penalty that was imposed after disobedience
against a certain administrative act, rather than directly appeal to the court against
the administrative act prior to an administrative penalty. This is why it is quite difficult to
develop administrative justice without changing the misperception in the understanding
of administrative offences as a part of administrative justice in both countries.

Importantly, the recent reforms taking place in Uzbekistan give big hope to
develop administrative justice without including administrative offence cases. It is
a positive move in the context of post-Soviet countries that administrative justice is
becoming separated from traditional Soviet administrative offence cases'’.

The above reforms and legislative changes created the basis for a major
breakthrough in administrative law in the Republic of Uzbekistan. Many scientific
discussions and proposals on the development of administrative law have not yet seen
their practical implementation'®. The legislative reforms carried out over a short period
of time brought these long-awaited ideas to life. But it must be borne in mind that with
the adoption of the relevant laws it is impossible to achieve a major breakthrough in
the development of modern administrative law in the Republic of Uzbekistan. Legal
doctrine, practice and education also should accept these changes.

Here is another rare example from judicial practice where APL is used in
some extend.

Case N 4.

The applicant of the ANOR LLC JV appealed to the court with the defendant in
the Tashkent city hokimiyat on invalidating the decision of the Tashkent city hokim
dated May 27, 2019 No 763 to cancel paragraph 8 of the appendix to the decision
of the Tashkent city hokimfor No 85 dated January 18, 2018 and assign the responsibility
to the hokim of the city of Tashkent to make a decision to cancel the decision
No 763 dated May 27, 2019 and uphold the decision of the hokim of Tashkent city
No 85 dated January 18, 2018 in the previous edition.

As seen from the case materials, the decision of the hokim of the city of Tashkent
dated January 18, 2018 for No 85 of SAVDO LLC allocated a building located
next to the non-residential premises at the address: Tashkent city, Mirabad district,

"The existence of the procuracy supervision is also one of the factors that make administra-
tive justice difficult to reform in Uzbekistan. Currently, both the procuracy and the administrative
courts try not to give up their jurisdiction on controlling administrative bodies. Consequently,
the introduction of legal reforms in administrative justice meets difficulties and even open resis-
tance because they may cause a loss of control over administrative bodies in favour of either
the procuracy or the administrative courts. In that regard, it would be logical if the rules (article
46 of CAL) allowing the participation of the prosecutor in administrative litigation were liqui-
dated in near future.

8See.: J. Nematov, 2014 (Ne 259): 247-275; J. Nematov, 2015(Ne 261):195-224; J. Nema-
tov, 2015(Ne 263): 323-356; J. Nematov, 2016 (Ne 267): 161-192; J. Nematov, 2016 (Ne 268):
247-269; J. Nematov, 2017 (Ne 271): P.127-155; J. Nematov, 2014 (Ne 2): 2-32; J. Nematov, 2019:
31-54; J. Nematov, 2018: 29-38; J. Nematov, 2020: 42—-51.
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Mirabad str., 27/10, with adjoining territory (Liter 0001, 0002) as compensation for
a building demolished for state and public needs.

Based on agreement No 427 of February 15, 2018 between “SAVDO” LLC
and the Department for the use of buildings and structures of the Tashkent city
hokimiyat, as well as the above-mentioned decision of the Tashkent city hokim,
buildings located near house No 27/10 along Mirabadskaya street on an area
of 0.3000 hectares under a single cadastral number 101101020205900001-letter
0001 is a one-story building with a total area of 342 sq.m., and letter 0002 is a one-
story building with a total area 91.0 sq.m. transferred to the ownership of SAVDO
LLC, about which a certificate was issued for TS 0351191.

According to the contract of sale dated June 11, 2018, concluded between LLC
SAVDO and JV LLC ANOR, the specified object was sold to JV LLC ANOR.

Further, on May 15, 2019, the Tashkent city prosecutor's office protested
the cancellation of paragraph 8 of the decision of the lashkent city governor
No 85 of January 18, 2018, regarding the allocation of the building located next to
the non-residential premises at the address. Tashkent city, Mirabad district, Mirabad
street, 27/10, with an adjacent territory (Liter 0001, 0002).

In pursuance of this protest, on May 27, 2019, the hokim of the city of Tashkent
adopted decision No 763 to satisfy the protest of the prosecutor of the city of Tashkent
and the cancellation of paragraph 8 of the annex to the decision of the hokim
of Tashkent city No 85 dated January 18, 2018.

As seen from the case materials, by the decision of the Tashkent city hokim
No 763 dated May 27, 2019, the protest of the Tashkent city prosecutor on
the cancellation of paragraph 8 of the appendix to the decision of the Tashkent city
hokim No 85 dated January 18, 2018 was satisfied.

The reason for the cancellation of paragraph 8 of the appendix to the decision
of the hokim of Tashkent city No 85 dated January 18, 2018 indicated that the area
of the building located next to the non-residential premises at the address: Tashkent
city, Mirabad district, Mirabad street, house No 27/10 is 440 sq.m., which did not pass
state registration in the State Enterprise "Land Management and Real Estate Cadaster
Services" of Tashkent. In addition, the allocated building did not have an adjacent
territory. When allocating the building with the adjacent territory, it was not taken into
account that there was no adjacent plot to the building in the given territory, the area
of the allocated land plot was not indicated, and the underground facility “bomb shelter”
was located on the border of the building. Thus, when allocating a building with an adjacent
territory, the requirements of the Regulation ““On the procedure for the provision of land
in settlements for urban planning, design and registration of construction projects, as
well as acceptance for operation of objects”, approved by the Resolution of the Cabinet
of Ministers of the Republic of Uzbekistan, were violated dated February 25, 2013 No
54 and Resolution of the Cabinet of Ministers of the Republic of Uzbekistan dated August
22, 2008 No 189 “On measures for further improving the procedure for the provision
of land in the city of Tashkent and their intended use”.
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Disagreeing with the above decision of the hokim of the city of Tashkent,
the applicant appealed to the court with this statement.

During court litigation it was stated that, in accordance with the
letter of the Emergency Management Department of the city of Tashkent dated
April 8, 2018 No 730, SAVDO LLC is forbidden to dismantle buildings located above
the bomb shelter due to the fact that construction work can lead to the destruction
of the integrity of the bomb shelter.

According to the Consolidated Expert Opinion of the Tashkent City Branch
of the State Unitary Enterprise “Urban Planning Expertise” under the Ministry
of Construction of the Republic of Uzbekistan dated May 1, 2019 No 311, the location
near the bomb shelter being built does not create any obstacles for construction that
does not touch the borders of the shelter”.

— Comment on the case Ne 4 —

Above mentioned example, you can also consider applying the principle of trust
protection. The public interest is not to erect a building near the bomb shelter. The
interest of the addressee is to maintain the validity of the administrative act and to
obtain fair compensation in cases of cancellation of the administrative act.

However, from the above it can be stated that “the location next to the bomb
shelter under construction is not creating any obstacles to construction that does not
touch the borders of the bomb shelter”.

Consequently, the question of the application of part 9 of Article 59 of the APL
may not be considered.

The next issue is the issue of bad faith. In this case, it can be stated that there are
no signs of dishonesty according to the Article 59 of the APL.

Therefore, it can be assumed that the preservation of an administrative act that
does not contradict the public interest that did not entail the fault of the addressee
complies with the rules of article 59 of the APL.

6. Conclusions

This article discussed the legal problems of administrative litigation in modern
Uzbekistan. In conclusion, it should be mentioned that administrative litigation
remains one of the most problematic issues of administrative law. There still exist
vast loopholes and unnecessary remnants of former Soviet theory and law in modern
legislation. This situation requires changes of perception of scholars first; then
necessary reforms should be held.

It should also be concluded that establishing procedural rules is not enough to
solve the problems regarding administrative litigation in modern Uzbekistan®.

YThe decision of the court of appeal of the Tashkent city administrative court
of 11/06/2019 (Extract). [In Russian]

2Tn this regard, Khvan’s urge is very important. “Certainly, the system of administrative
courts can become a guarantee of providing the public rights of citizens and at the same time to
legitimacy of actions of executive bodies only in that case when accomplishment of justice will be
in reality (in practice) independent and competence.” See.: (L.B. Khvan, 2011: 67.)
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First of all, legal education should be reformed in a way which favors protecting
rights and freedoms of citizens and legal entities. Further emphasis should be given to
analytical case law study, based on legal argumentation and statutory interpretation.
Through the analysis of this article, it is hoped that changes in legislation would
guarantee timely and fair access to justice.

Current Uzbekistan’s government is doing much in that regard. There are
many ongoing reforms in the sphere of administrative law and policy. More
and more legal guarantees are being given to business activities. For example, the
recently adopted law “On administrative procedure” and Code on Administrative
litigation of Uzbekistan, the future liquidation of the trial of administrative
offence cases from the jurisdiction of the administrative courts by the end
of 2020 initiated by the government gives hope for the future development
of administrative law in Uzbekistan.

Based on this, it should be emphasized that the development of the theory
of administrative law in Uzbekistan is important. In particular, the need to maintain
the relationship between theory and court practice through constant analysis
of court decisions in the field of administrative law, the importance of training
legal personnel based on case study of researching administrative court decisions,
the importance of developing substantive administrative law, and developing new
areas of positive administrative law.

In that sense, not only the legislature and practicing lawyers, but also
administrative law scholars should be more active in establishing and developing
theories and educating law school students in the spirit of analytical legal thinking,
legal argumentation and interpretation of legislative acts. Last but not least, the role
of international donor organizations and partner universities is enormous in this
process. Conducting joint comparative research, publishing textbooks, organizing
conferences, workshops and trainings can facilitate interactive dialog, inspire all
concerned actors and eventually lead to the overall improvement of access to justice
and development of business activities and entreprencurship, in Uzbekistan.
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TPAHC®OPMAIIA PAJSAHCBKOI'O AAMIHICTPATUBHOI'O
INPABA: TEMATHYHE JOCJIIKEHHA CYJOBOI'O PO3IIAAY
AJIMIHICTPATUBHUX AKTIB B Y3BEKHMCTAHI

Kypabek Hematos,

JOLEeHT Kapeapu AepxaBHOro rnpasa Ta yrnpasJliHHS

TallKeHTCbKOro epXaBHoro opuanYHoro yHisepcuteTy (Y3bekuctaH),
JOKTOP IOPUANYHUX HAYK

Jjura0404uzb@mail.ru

Cyoosuil 3axucm 8i0 OKpemux ma HOPMAMUBHUX AKMIE OepiHcasHo20 YNPAGNiHHA 6
Vabexucmani  sanuwaemovca cxnaounum. OOHIEW 3 20106HUX NpUduUH yiei npobremu
sUCMYNAE MPUsALe NOWUPEHH 8 NPAB0GOMY MUCIEHHI ma 0puOUdHil npakmuyi ioei ma
mooeneil padancvkozo cmunio. Cmamms onucye npoonemu 10pucouKyii, AKi SUHUKAIOMD
nio uac cnpob noooramu paodaHCbKy CHAOWUHY WLIAXOM DPO3POOKU NPABO6020 3AXUCHY
6 AOMIHICMpaAmueHux NUMAaHHAX, Ma aHA1i3ye cmpameii nokpawjeHHs yiei cumyayii.
Knouosumu Gaxmopamu € 6cebiunuil i 2apMOHI308AHUL PO3EUMOK AOMIHICMPAMUBHOT
npoyeoypu ma aOMiHiCmpamueHo2o cy008020 npoyecy y 2any3i 3akonooascmed i me, wjo
MONCHA HA36AMU «KOHCMUMYYIOHANI3AYIEI0» NPABOBOSO MUCTEHHS, Meopii ma 6UKIA0aHHs —
nosaza 00 yiHHocmet, 3akpinienux y Kowcmumyyii, maxux ax eepxo8eHcmeo npasa ma
docmyn 00 cy008020 3AXUCMY 8i0 0epHCABHO2O YNPABIIHHA — V 2any3i 10PUOUYHOT HAVKU.
Vabexucman — xopowuii npukiad mozo, sk iHO3eMHI NApmHepu ma OOHOPU MIHCHAPOOHOT
npasosoi 00noMo2u MOXCYyms smiyHumu yi paxmopu.

Y pobomi docniosceno (1), axorw mipor 6iobynacsa 8i0mMoea 8id padsiHCbKO20 MUCLEHHS U000
€y006020 pO32NA0Y AOMIHICMPAMUBHUX AKMIE aO0 HACKIIbKU B0HO 6ce uje (DYHKYIOHYE 6
cyuacromy Yzbexucmani, ma (2) skumu € mouxku mpancgopmayii cyoo6o2o posensdy. 3azaiom
A CcmeepoAHCYIo, WO PAOAHCbKE MUCTEHHA WO000 CY0068020 pO32sA0y AOMIHICMPAMUSHUX
axKmie 3HAYHO 3MIHUNO 3AKOHOOABYUI DIGeHb 6 YMOBAX HOB8020 pedcumy Y3zbexucmany,
npome npasosi peghpopmu 00Ci He NPULMAIOMbCIL 0PUOULHOIO NPAKMUKOI, OOKIMPUHOIO mda
IOPUOUYHOIO OCBIMOIO.
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Hepwum Kpokom 00 ananizy yux meepoxceHb € ONUC OCHOBHUX XAPAKMEPUCTIUK Md NPABOGUX
pedopm cy006020 po3eniady Wooo AOMIHICMPAMUBHUX AKMIG, NPULHAMUX Y PAOAHCHKULL
nepioo (poszoin Il). V posodinax Il ma IV ananizyemvcsa cyuacha npagosa cucmema ma
cyooea npaxkmuka Yzbexucmarny. Hanpuxinyi s oKpecuow HeujoO0agHo Gxcumi KpoKu O.isi
8npOBAONCEHHS OesiKuX pehopm y cghepi cy006020 po3ensidy AOMIHICMPAMUSHUX AKMie 6
Vzbexucmani (po3zoin V).

KurouoBi ciioBa: ajgMiHICTpaTHBHE CYIOYMHCTBO PaJSHCHKOTO CTHJIIO, aIMiHICTpAaTHBHHM
CYIOBHI Tpolec, aaMiHICTpaTHBHa Tpolenypa, oopuauuHa ocsita, Crpareris [lii
B 2017-2021 poxkax, aJIMiHICTpaTUBHI CYIH, FOPUCIAMKIIS, TEMAaTHYHE JOCIHIKCHHS / Keifc-
CTaJi, TEKCTOBUH MO3UTHUBI3M, CYIiBCbKE IIPAaBOTBOPECHHS.
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J0 YBAI'M ABTOPIB

Jo napyky npuiiMalThes HaykoBi cTarTi mpoBignux ¢axiBuip y rasysi
ny0/1i4HOro NpaBa, NpeICTABHUKIB IOPUANYHOT IPAKTHKHU, MOJIOAUX HAYKOBIIiB.

TexHiuH1 BAMOTH 710 O(OPMIICHHS CTATTi:

®opmar A 4; monst — 2 cM (HWKHE) X 2 cM (BepxHE), 3 cM (imiBe) X 1,5 cm (mpase);
ab3an — 1,25 cm; MbkpsikoBmid iHTepBan — 1,5 cm; mpudt — Times New Roman; xerib — 14.

O6csr crarti — Big 10 1o 20 cTopiHOK.

VY TekcTi CiJi BUKOPHCTOBYBATH CHMBOJIM 32 3pa3koM: JIANKU «...», nedic (-),
tupe (), anoctpod ().

ITocitoBHICT PO3MIIICHHS CTPYKTYPHHUX €JIEMEHTIB y HAayKOBiH CTaTTi:

1. BkazyeTbcsa MOBOIO CTATTi (aHDIIKCHKOI0 200 HIMELBKOIO):

HAa3Ba;

Mpi3BUILE, iM 5, TI0 6aThKOBI aBTOpA (-1B) cTATTI (HE OLIbBIIE TBOX 0CI0);

mocaja, Micue poOoTH/HaBYaHHS, HAyKOBUI CTYIiHb, BUCHE 3BaHHSA (3a HASBHICTIO),
€JIEKTPOHHA aJipeca;

PO3IIMPEHA aHOTAIlisl Ta KIIIOYOBi cioBa. B aHOTamii moBUHHA OyTH Taka CTPYKTypa:
Merta, Meromu, Pesymbratn Ta BucHoBkm. OOcsar anotamii: minimym — 300 ciiB,
MakcumyM — 350 ciiB. Jlo aHOTAaI1ii 000B’SA3KOBO J101at0Th 5—10 KIIFOYOBUX CITiB.

2. TekcT cTarTi:

Beryn (Introduction) € 000B’SI3KOBOIO YaCTHHOIO POOOTH, B SIKiH aBTOp BKa3ye
HOBHM3HY TEMH Ta aKTyallbHICTh HAyKOBUX pillleHb. MeTa JOCIiKSHHS TIOBUHHA OyTH
YiTKO BKa3aHa IMOPSAJ 3 HAYKOBO-JOCHITHUIIBKUMH 3aBAaHHsSMH. HeoOXinmHO BKazaTH
METOJIOJIOTII0 AOCHIIKEHHS, JIOTIKY YSBICHHS JIOCHIHPKEHOTO MaTepiamy.

OCHOBHHUI TEKCT MOBUHEH OyTH IMOMIIEHHM Ha 3MICTOBHI PO3IUIM 3 OKPEMHUMH
3aroj0BKaMu (710 4-6 ciB).

CraTTs TOBMHHA MICTHTH BUCHOBKH 3 TpoBeaeHoro nociipkerHs (Conclusions),
B SIKHX IIPEACTABIICHI PO3TOPHYTI KOHKPETHI BUCHOBKH 3 PE3yJIbTaTaMH J0CHiKCHHS
i IePCIIEKTHBH TONANBIINX JOCTIHKEHb Y IbOMY HAMPSMKY.

3. Cmcok BHKOpHCTaHUX pKepell. bibmiorpadiqHuil omuc CrucKy 0(pOPMITFOETHCS
3 ypaxyBaHHSIM po3pobneroro B 2015 poni HamionaneHoro cranaapry Yipaian JCTY
8302:2015 «Iladopmanis Ta gokymeHTanis. biOmiorpadiyne mocwiaHHs. 3araibHi
MOJIOKEHHS Ta TpaBWIa CKIAJaHHM». 32 YMOBH HENMPAaBUIBHOTO O(OPMIICHHS CIHCKY
BUKOPUCTAHUX JDKEPEI CTATTsI MOKe OYTH BiXWIICHA PELICH3CHTAMH.

4. References. Odopmitroetnses BifmoBigHo no cranaapty APA (APA Style Refer-
ence Citations). ABTOp (TpaHCIIIT), Ha3Ba CTATTi (TPAHCIIT), Ha3Ba CTATTi (B KBaJIpaTHUX
JTy’KKax MMepeKIiaj] aHIiHChbKOI MOBOIO), Ha3Ba JKepena (TpaHCIIiT), BUXiAHI 1aHi (MicTo
3 MMO3HAYEHHSAM aHIIIHCHKOI0 MOBOIO), BUAABHULITBO (TpaHciiT). Hanpuknan:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [in Ukrainian]
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Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.

TpancuiTepallisi iMeH Ta Mpi3BUIL 3 YKPaTHCbKOT MOBHU 3[1HCHIOETHCS BIAIOBITHO 710
Bumor [locranosu Kabinery MinictpiB Ykpainu «IIpo BHOpsiIKyBaHHS TpaHCITiTepamii
yKpaincbkoro andasity jgaruHuneto» Big 27 ciunsg 2010 p. Ne 55.

TpaHncniTepaitis 3 pociichbkoi MOBH 31iHCHIOETBCs BimoBinHO 10 [OCT 7.79-2000.
Cucrema CTaHAAPTOB MO HHPOPMAIHHY, ONOINOTEYHOMY U H3IaTeNbCKoMy neny. [1paBrmna
TPAHCIUTEPALINH KHPHIUIOBCKOTO MTICHMA JIATHHCKUM ali(haBUTOM.

5. BxkazyeTbcsl yKpalHCHKOIO 1 aHIVIIHCBKOIO (SKIIO CTATTIO IMOJAHO HIMELBKOIO
MOBOIO):

Ha3Ba;

Mpi3BHIIIe, iM’s, IO 6aThKOBI aBTOpa (-iB) cTATTi (HEe OibIIE IBOX 0Ci0);

mocaja, Miciie poOOTH/HaBYaHHsI, HAyKOBHI CTYIIiHb, BUCHE 3BaHHS (32 HASBHICTIO),
CJICKTPOHHA ajipeca;

poO3ILIKpeHa aHOTAallis Ta KJIIOYOBi clioBa. B aHoTalii moBuHHA OyTH Taka CTpyKTypa:
Meta, Metonu, Pesynbratn Ta BucHoBkm. OOcsr aHoranii: miHiMmym — 300 ciiB,
MakcumyM — 350 ciiB. Jlo aHoTaIii 000B’I3K0BO 10Aak0Th 5—10 KITFOYOBHX CJIIB.

[Tocnmanus Ha JiTEpaTypy MOAAIOTHCS Y TEKCTI TIBKH B KPYTIINX JTyXKKax:

[Ipu npOMy KOXKEH TPOMAJITHIH YKpATHH, SIKUH BiIIOBITa€ BCTAHOBICHHM BUMOT'aM
JI0 KaHAuJara Ha Tocajy MpPOKypopa, Mae mpaBo 3BepHyTHcs n0 KpamidikamiiiHo-
JIUCIUILTIHAPHOT KOMicii MPOKYPOPIB i3 3asBOO MPO yd4acTh y A0OOpI KaHAWAATIB Ha
nocany npokypopa (3Y «IIpo mpokyparypy», 2015).

VYei crarTi, MO HAAXOmATh IO pENakiii MPOXOMITh 3aKPHUTE pPELEH3YBaHHS
Ta MEPEeBIPSIIOTHCS Ha IUIariar.

Penxoneris BnpaBi peLieH3yBaTH, pelaryBaTd, CKOPOUYBAaTH Ta BIAXWIATH CTaTTi.
VY pa3i HemoTpHMaHHS 3a3HAYEHUX BHMOT 00 O(GOPMIICHHS PYKOIHMCIB PEIaKiis
3ajmimiae 3a co0OI0 MpaBo He po3niaaT iX. Pemakiis He 3aBKIM HOALISLE MO3HIIIO
aBTOpiB myOmnikamiid. [lepeapyk crarelt MOKIMBHUIA JHIIE 3 JO3BOTY PENAKIIii.
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K neyaru npuHUMAalTCA HAYYHbIE CTATHU BeAYIIMX CHELHAIUCTOB B 00JaCTH
MyOJUYHOr0 MPaBa, NpeIcTaBUTe el I0PUANYECKOil MPAKTUKH, MOJIOABIX YUEHbIX.

Texauueckue TpeOOBaHHUS K OPOPMIICHHUIO CTAThH:

®dopmar A 4; monst — 2 cm (HuwkHEe) X 2 cM (BepxHee), 3 cM (nieBoe) x 1,5 cMm (mpaBoe)
a63ar — 1,25 cM; MesxeTpounsiil uaTepBat — 1,5 oM; mpudT — Times New Roman; kerb — 14.

O6wem cratbul — oT 10 10 20 cTpanumi.

B Tekcre cieayeT MCmoNBb30BaTh CHMBOIIBI 10 00pasily: JAmKH «...», Aeduc (-),
tupe (-), anoctpod ( ).

[TocnenoBareabHOCTh pa3MEIeHUs] CTPYKTYPHBIX JJIEMEHTOB B HAYYHOH CTaThe:

1. Yka3pIBaeTcs Ha A3bIKE CTAThbH (AHIITUHCKUH UM HEMEIKUH A3bIK):

Ha3BaHUE;

dbamuIns, UM, OTIECTBO aBTOpa (-0B) cTaThH (He OoJiee IBYX YEIIOBEK);

IOJDKHOCTh, MECTO paboThl / y4eObl, YydYeHas CTENCeHb, YYEHOE 3BaHHE
(Tpu HaNMU4YKK), SIIEKTPOHHBIN aJipec;

pacimpeHHasi aHHOTAaIMsl U KIIIOYEBBIE CiioBa. B aHHOTalMU NODKHA OBITH Takas
crpykrypa: Llems, Meronsl, Pesynsrarel u BeiBogsl. O0beM aHHOTAIMH: MHHUMYM —
300 cnoB, MmakcumyM — 350 cioB. K aHHOTanmu o0s3atenbHO no6aBisor 5—10 kiode-
BBIX CJIOB MJIU CJIOBOCOYETAHUH.

2. TekcT crarhu:

Beenenue (Introduction) sieisieTcst 00s13aTeIbHON YacThIO PadOThI, B KOTOPOW aBTOp yKa-
3bIBAaCT HOBU3HY TEMbI M aKTyaJIbHOCTh HAYyYHBIX perne Hui. Llens mccnenoBanus 1omKHa
OBITh YETKO YKa3aHa PSIOM C HAyYHO-HCCIICNOBATEILCKAMH 3amadamu. Heobxoaumo yka-
3aTh METOJIOJIOTHIO MCCIIEIOBAHUS, JIOTUKY MPEICTABICHHs UCCIEIOBAHHOTO MarepHrasa.

OCHOBHOII TEKCT JOIKCH OBITH Pa3[elicH Ha CONICpPXKATEIbHBIC Pa3/Ielibl ¢ OTACHb-
HBIMH 3aroyioBKaMu (10 4-6 ciioB).

Crarbs TOJDKHA COIEpIKaTh BBIBOIBI M3 MpoBeaeHHOTo nccnenoBanus (Conclusions),
B KOTOPBIX MPEACTABICHBI Pa3BePHYThIe KOHKPETHBIC BHIBOJIBI 10 PE3YNIBTaTaM HCCIIE0-
BaHUS U MEPCIIEKTUBBI JATbHEUIITNX UCCIEIOBAHUN B 9TOM HalpaBIICHUH.

3. CnucoK HCIONB30BAHHBIX MCTOYHHUKOB. buOIHOrpaduueckoe onmvucaHue CIHCKa
oopmisieTcs ¢ yaeroM pazpadorannoro B 2015 roxy HanmonansHoro cranmapra Ykpa-
unbl JICTY 8302: 2015 «Uudopmauus u nokymeHrauus. bubnuorpaduueckas ccbuika.
OO01ue MoJOKEeHUS U TIPaBUJIa COCTaBICHUY. [Ipu HempaBUILHOM OQOPMIICHUH CIIH-
CKa JINTEPaTypPhl CTAThsl MOXKET OBITh OTKIIOHEHA PEIICH3CHTAMH.

4. References. Odopmisiercss B coorBercTBUU co ctanmaproM APA (APA Style
Reference Citations). ABTOp (TpaHCIHT), HA3BaHUE CTAThH (TPAHCIUT), HA3BaHUE CTaTbU
(B KBa/paTHBIX CKOOKaxX MEPEBOJl Ha aHINIMHCKUI A3BIK), HA3BaHWE MCTOYHUKA (TpaHC-
JINT), BBIXOJHBIC JaHHBIC (TOPOJ ¢ 0003HAYCHNEM Ha aHTIIUHCKOM S3BIKE), N3AATCIBCTBO
(Tpancnut). K mpumepy:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [In Ukrainian]
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Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.

TpanciuTepanust UMEH U (paMIIAA C YKPAHHCKOTO SI3bIKa B COOTBETCTBHUH C TPeOO-
Banusimu [locraHoBienus Kabunera MunHnCTpoB YipanHbl «O0 yIops04eHUH TPaHC-
JMUTEPALH YKPAHHCKOTO andaBuTa aTuHUIe» ot 27 saaps 2010 Ne 55.

TpanciauTepamiss C pPYCCKOTO  SI3bIKAa  OCYIIGCTBISIETCSI B COOTBETCTBHH  C
I'OCT 7.79-2000. Cucrema cTaHIapTOB IO MH(YOPMAIHMU, OHOIHMOTCIHOMY M U3IATEITb-
ckoMy nerny. [IpaBuiia TpaHCIUTEpai KHPUIUIOBCKOTO MMChMA JTATHHCKHAM aI(haBHTOM.

5. Yka3pIBaeTcsd Ha YKPaWHCKOM M aHIJIMICKOM sI3bIKE (€CJIM CTaTbio MOJAHO Ha
HEMEILIKOM SI3BIKE):

Ha3BaHUE,;

(hamwmust, IMs, OTYECTBO aBTOpa (-OB) CTAThH (HE OoJiee IBYX UCIIOBEK);

JOJDKHOCTB, MECTO paboThI / y4eObl, yueHas CTeleHb, yUeHOe 3BaHHe (TIPU HaJH-
YHN), HIEKTPOHHBIN aapec;

paciiupeHHas aHHOTalUs W KJIIOYeBble cIoBa. B aHHOTauMu 1O/KHA OBITH Takas
ctpykrypa: Llens, Merozpl, Pesynbrarel u BeiBogpl. OObeM aHHOTAIIMHA: MHHAMYM —
300 cnoB, makcumyM — 350 cnoB. K anHoTtauuum obs3atensHo godasiaor 5—10 kioue-
BBIX CJIOB WJIH CJIOBOCOYETAHU.

CchbUIKH Ha TUTEpaTypy JaroTcs B TEKCTE TOJIBKO B KPYIVIBIX CKOOKaX:

IIpu 3TOM Kaxabli rpakAaHuH YKpauHbl, KOTOPbIH COOTBETCTBYET YCTAaHOBIEHHBIM
TpeOOBaHMAM K KaHIWAATy Ha JOIDKHOCTH MMPOKYPOpa, BIPaBe 0OPATUTHCS B KBATU(DU-
KaI[OHHO-JUCIUILIMHAPHON KOMHCCHH ITPOKYPOPOB C 3asBICHUEM 00 yJacTHH B 0TOOpe
KaHJMJIaTOB Ha JOJDKHOCTB poKypopa (3Y «O npokyparype», 2015).

Bce crarem, mocTymaiomme B pENaKIMIO TPOXOAAT 3aKPBITOC PEICH3MPOBAHKE
Y TIPOBEPSAIOTCS Ha IIaruar.

Penkonnerust BipaBe perieH3NPOBaTh, PeIAKTHPOBATh, COKPAIIATh U OTKJIOHSTH CTa-
ThU. B ciydae HecoOMIONeHUsT YKa3aHHBIX TPEOOBaHHUH MO O(GOPMIICHHIO PYKOMHUCEH
PeIaKIys OCTaBISIET 3a COOO0M IMpaBoO HE paccMaTpuBaTh UX. Pemakiius He Bcera pasze-
JISIeT MO3UIIMI0 aBTOpOB myOimKarwii. [lepeneyarka craTeid BO3MOXKHA TOJIBKO C paspe-
MICHUS PEIAKIUH.
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2. Text of the article:

Introduction is an obligatory part of the research, where the author indicates top-
icality of the subject and actuality of scientific decisions. Goal of research should be
clearly indicated along with the research tasks. It is necessary to specify the methodol-
ogy of research, the logic of presentation of the investigated material.

The main text should be divided into content-rich sections with separate headings
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Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [in Ukrainian]

Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.
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Transliteration of names and surnames is carried out in accordance with the require-
ments of the Resolution of the Cabinet of Ministers of Ukraine “On Normalization
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Transliteration from Russian is carried out in accordance with GOST 7.79-2000. Sys-
tem of standards on information, librarianship and publishing. Rules of transliteration
of Cyrillic script by Latin alphabet.
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title;

surname, name, patronymic of author (-s) of the article (no more than two persons);

job position, place of employment/study, academic degree, rank (if any), e-mail;

extended summary and key words. Summary has to contain: subject of research,
methodology, goal and conclusions of research. The minimum volume of summary is
350 words.

References to the literature are given in the text only in parentheses:

At the same time, every citizen of Ukraine, who meets the established requirements
for a candidate for a post of prosecutor, has the right to appeal to the Qualification Disci-
plinary Commission of Public Prosecutors with application of participation in the selec-
tion of candidates on the post of prosecutor (The Law of Ukraine “On Public Prosecution
Service”, 2015).

All articles, which are sent to editorial office, pass a close review and are tested for
plagiarism presence.

Editorial board has the right to review, edit, reduce and reject the article. In the case
of neglect of mentioned requirements regarding manuscripts composition, editorial board
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