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kadenpy rocrogapcbkoro npasa Kuiscskoro
HauioHanpHOro yHiBepcutety iMeHi Tapaca IlleBuenka;
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IlleBuenka;

HAyKOBHH TIPaLIiBHHK B TajTy3i MKHAPOIHOTO IpaBa
[HCTHTYTY MDKHAPOIHHX NIPABOBHX JociimkeHb (ISGI)
HarionaseHoi nocmiguuupkoi pagu (CNR) (Pum, Itasmis);

JlaGoparopist corianbHUX TeXHOJIOTiH, JTaboparopis
MOCEPEAHMIITBA Ta CTAJIOTO PO3B’sI3aHHS KOH(ITIKTIB
OpUANYHOTO (aKyssTeTy [HCTUTYTY TyOIiuHOTO Mpasa
VuiBepcutery Mukonaca Pomepica (JIutsa).

© KuiBcbkuii HanioHanbHuil yHiBepeutet iMeni Tapaca IlleBuenxka, 2019



Administrative
LAW and PROCESS

SCIENTIFIC AND PRACTICAL JOURNAL

ISSN 2227-796X

Ne 2 (25)/2019

“Administrative law and process” publishes the findings of research on administrative law and administrative procedural law of Ukraine and foreign countries. Authors
of the journal are leading Ukrainian and European scholars, young researchers, legal practitioners. The journal’s structure renders the system of administrative law, admin-
istrative procedural law which is in line with modern European doctrine of the essence and internal composition of the above law branches.

Target readers are representatives of public and local authorities, legal practitioners as well as students of law faculties and law schools.

Frequency: four times a year
Established in 2012

The journal is a scientific profes-
sional publication according to

the Order of the Ministry of Educa-
tion and Science of Ukraine

“On the List of Scientific Profes-
sional Publications of Ukraine”
dated 21.11.2013, No 1609

The journal is included
in Index Copernicus International

INDEX | @‘ COPERNICUE

Address of the editorial office
6o Volodymyrska str.,

Kyiv, 01601, Ukraine

Contact number:

+38 (099) 608 73 25

E-mail: applaw@uni.kiev.ua
Approved by the Academic Council
of the Faculty of Law

dated 23.09.19 (Minutes No 2)
Registered by the Ministry

of Justice of Ukraine

Certificate of state registration
KB Ne 18863 — 7663 P

dated 28.04.12

Founder:

Taras Shevchenko National Uni-
versity of Kyiv.

Melnyk
Roman
Serhiiovych

Hrevtsova
Radmila
Yuriievna

Kuznichenko
Serhii
Oleksandrovych
Lukach

Iryna
Volodymyrivna
Poiedynok
Valeriia
Viktorivna
Prof. Dr. Eglé
Bileviciutée

Dr. Toma
Birmontien

Natalia
Chaban
Lana Ofak

Costas
Paraskeva

Olga V. Sovgyria

Gianfranco
Tamburelli

Dr. Agne
Tvaronaviciene

Penakuiiina paga
Doctor of Juridical Sciences, Professor,
Head of the Department of Administrative Law
of the Taras Shevchenko National University of Kyiv,
Editor-in-chief of the journal;

Candidate of Legal Sciences, Associate Professor, Director
of the Center for Medical Law of the Faculty of Law of Kyiv
National Taras Shevchenko University;

Doctor of Juridical Sciences, Professor, Head of the Sec-
tor of Legislation Institute of the Verkhovna Rada
of Ukraine;

Doctor of Juridical Sciences, Professor, Professor
at the Department of Commercial Law of the Taras
Shevchenko National University of Kyiv;

Doctor of Juridical Sciences, Professor, Professor
at the Department of Commercial Law of the Taras
Shevchenko National University of Kyiv;

Professor at Mykolas Romeris University; Member
at Lithuania Administrative Disputes Commission
(the Republic of Lithuania);

Professor at Justice Laboratory, Human Rights Laboratory
of Faculty of Law of Institute of Public Law, Mykolas Rom-
eris University (the Republic of Lithuania);

Professor, Head of Jean Monnet Chair, University
of Cantenbury (New Zealand);

Associate Professor at the Faculty of Law, University
of Zagreb (Croatia);

PhD (law), associate professor at Administrative law
department, Faculty of Law, University of Cyprus
(Cyprus);

Doctor of Juridical Sciences, Professor, Professor

of the Department of Constitutional Law of the Faculty
of Law of the Taras Shevchenko National University
of Kyiv;

Researcher of International Law at the Institute of Inter-
national Legal Studies (ISGI) of the National Research
Council (CNR), (Rome, Italy);

Social Technologies Laboratory, Mediation

and Sustainable Conflict Resolution Laboratory of Faculty
of Law, Institute of Public Law of Mykolas Romeris
University (the Republic of Lithuania).

© Taras Shevchenko National University of Kyiv, 2019



3MICT

3ATrAnbHE AOMIHICTPATUBHE NPABO

Pavlo Liutikov
Truth of the norm of administrative law: essence and content of the category ............ccucvevneernrinnes

OCOBJIMBE AAMIHICTPATUBHE NPABO

Svitlana Bevz
On the issue of regulatory framework for state governance and management
of economic activities in UKIAINE.......c..ovcuiciriieiceie s sss s ssesssessenas

3APYBIXKHE AOMIHICTPATUBHE NPABO TA NPOLEC

Ketevan Tskhadadze
Development of the administrative 1[aw in GEOTZIA ..........vvvrrrrrierineirnniniieessies s sssesssssessssssssssnses

Rafik Khandanian

Problems of the development of administrative law and administrative and legal doctrine

in the Republic of Armenia (concept and subject matter of administrative law, administrative
law within the system of public law, the system and science of administrative law)...........c.ccoo......

Egleé Bileviciiite
Development of administrative law and administrative legal doctrine in Lithuania...........c.cc........

Estanislao Arana Garcia
Administrative appeals in the European Union:
towards a common model of adMINISrAtiVe JUSHICE ....uurvrrivriinrierieirisiseeississ s ssenes

Jorg Pudelka
Additional provisions t0 adMINISIIAIVE ACES........c..rrrurerireiirirnrierieissesssssessssssss s ssssssssssessssssssssenses

Oleg Schirinsky
Evolution of administrative law and administrative and legal doctrine
in the Republic of Belarus since independence...........c.ceiiieineeeisiicineesiesiesissesssessessssioes

Kristine Kore-Perkone
Main characteristics of administrative acts
from the perspective of Administrative Procedure Law of Latvia and judicial practice..................

Gianfranco Tamburelli
Notes on the relations between the EU and Ukraine and the progress
in the implementation of the assoCiation AGIEEMENL............c..vvrvemeriirimeeriecrierieerieeseesieesesesssessenae

IOPUONYHA NPAKTUKA Y COEPI AOMIHICTPATUBHOIO NMPABA
TA NPOLECY

Sergii Shkliar, Olha Bulaieva
Protection of economic competition: an overview of the latest legislative novelties.............c.......

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-25-2019



CONTENTS

GENERAL ADMINISTRATIVE LAW

Pavlo Liutikov
Truth of the norm of administrative law: essence and content of the category ..........cccoeervvuverncrns 5

SPECIAL ADMINISTRATIVE LAW

Svitlana Bevz
On the issue of regulatory framework for state governance and management
of economic activities i UKIAINE...........ovcvieiriiricincieiecieesessie s sssssesssessses e 16

FOREIGN ADMINISTRATIVE LAW AND PROCESS

Ketevan Tskhadadze
Development of the administrative 1aw in GEOTZIA ..o sssssssessssssssssnns 28

Rafik Khandanian
Problems of the development of administrative law and administrative and legal doctrine
in the Republic of Armenia (concept and subject matter of administrative law, administrative

law within the system of public law, the system and science of administrative [aw).............c..c...... 43
Egleé Bileviciiité
Development of administrative law and administrative legal doctrine in Lithuania............ccocc...... 67

Estanislao Arana Garcia
Administrative appeals in the European Union:

towards a common model of adMINISLrAtiVe JUSTICE ... sssessssssesssenes 87
Jorg Pudelka

Additional provisions to adMINISTIAIVE ACES.......c..rvrueriirrireriinrisssiiesiesssssssessssssssssssssesssssssssssssssessssses 108
Oleg Schirinsky

Evolution of administrative law and administrative and legal doctrine

in the Republic of Belarus since independence..........coc.uieenriiieineneriesiessesssesisessesissesssssens 118

Kristine Kore-Perkone
Main characteristics of administrative acts
from the perspective of Administrative Procedure Law of Latvia and judicial practice.................. 133

Gianfranco Tamburelli
Notes on the relations between the EU and Ukraine and the progress
in the implementation of the ass0CIiation AGIEEMENL............covvrivrerenrirneirriinrisiseissesse s sssssens 148

LEGAL PRACTICE IN THE FIELD OF ADMINISTRATIVE PROCESS AND LAW

Sergii Shkliar, Olha Bulaieva
Protection of economic competition: an overview of the latest legislative novelties...................... 165

AnMinicTparuBHe npaBo i nmpornec. — Ne 2 (25). —2019.



3ATAJIBHE AJMIHICTPATUBHE ITPABO

DOT https://doi.org/10.17721/2227-796X.2019.2.01

TRUTH OF THE NORM OF ADMINISTRATIVE LAW:
ESSENCE AND CONTENT OF THE CATEGORY

The aim is to determine the content and essence of such a property of the norms of admi-
nistrative law as their truth on the basis of analyzing the opinions of individual legal
scholars.

Methods. The validity of the theoretical claims, recommendations for further academic
research into the topic, the reliability of the results are ensured by the use of a set of philo-
sophical, general and special scientific methods applied in legal research. The dialectical
method of scientific knowledge is used as the main general scientific method.

Results. It is noted that the truth of the norm of administrative law is a condition for its
effectiveness. It is pointed out that the degree of effectiveness of the administrative-legal
norm depends on the completeness and accuracy of reflection in it of the material and
spiritual social conditions. The more adequately the rules of the administrative law reflect
the combination of social and personal interests, the processes of social development, the
higher the effectiveness of administrative-legal norms is.

Taking into consideration the fact that efficiency is the property of the norm of admini-
strative law, which is based on its truth, the author has assumed that the criterion of such
truth will be the degree of effectiveness of the legal norm, and indicators will be specific
statistical data, confirming or refuting its effectiveness and, respectively, the truth.

The opinion is expressed that the truth of the norms of administrative law, as a an absolu-
tely evaluative category, does not have to imperatively reflect the interests of a particular
citizen. This does not mean that in this case the author refuses the principle of the rule of
law or interprets it somehow differently than other authoritative scholars. It is suggested
when defining the essence of this category to start from identifying if the norm satisfies the
needs of social development.

The author has determined the truth of the administrative-legal norm in terms of the initial
data, which reveal the social needs at a certain stage of development of society, namely: the
level of development of economic and industrial relations, the state of the natural environ-
ment and ecology in general, the state of social and political institutions (family, education
and science, medicine, judicial and law enforcement systems, public administration system,
etc.), the status of an individual in the society and the level of protection of their rights and
interests by the state, mentality, consciousness, worldview of the society, etc.

Conclusions. Based on the results of the analysis performed, the author proposes to
understand the truth of the norm of administrative law as its property, which characte-
rizes the degree of compliance of the norm with the needs of social development, the full
reflection in it of the public relations, regulated by administrative law.

Key words: administrative-legal norm, property, truth, true, demands of social development.
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1. Introduction

Recently, on the pages of the national academic legal-ad-
ministrative literature, quite a lot of attention has been paid to
the applied aspects of administrative-legal subject-matter. In
particular, the public administration or administrative-legal
support in one or another sphere of public relations — med-
icine, education, economy, entrepreneurship, agriculture,
customs, administration of taxes and fees, etc. — has become
the subject of dissertations. From time to time, the research
has been focused on the problems of forms and meth-
ods of public administration (especially as regards control
and supervision issues).

At the same time, the doctrine of administrative law tries
to substantially modernize the theoretical foundations of this
public sector (the so-called general part of administrative
law), which form its basis. Among the modern scholarly
inquiries of such kind (at the level of the theses for obtaining
a scientific degree of a Doctor of Laws (Higher Doctorate))
it is especially worthwhile to mention relevant research by
R.S. Melnyk “The system of administrative law of Ukraine”
(Melnyk, 2010), O.I. Mykolenko “The place of adminis-
trative procedural law in the system of legal knowledge
and the system of law of Ukraine” (Mykolenko, 2011),
T.O. Matselyk “Subjects of administrative law” (Matselyk,
2014), Yu.V. Pyrozhkova “The theory of functions of admin-
istrative law” (Pyrozhkova, 2017), 1.V. Bolokan “Implemen-
tation of administrative law: problematic issues of theory
and practice” (Bolokan, 2017), V.V. Yurovska “Methods
of administrative law: theoretical and legal and praxeological
aspects” (Yurovska, 2018) and some other studies that ana-
lyzed the basic categories of administrative law.

Without understating the importance of highly specialized
scholarly inquiries, we will note that the fundamental aca-
demic research not only lays the theoretical foundation for
applied research papers, but also forms vectors of perspec-
tive law-making and directs the law-enforcement practice
along the lines of the modern European standards of juris-
dictional activity, takes the scientific approach as their basis,
etc. Proceeding from the above, we believe that it is reason-
able to further deepen the existing theoretical knowledge in
the domain of administrative law, entering into a discussion
with adherents of different approaches, and, within the lim-
its of an academic dispute, meet the challenges with which
the discipline of administrative law is tasked.

AnMinicTparuBHe npaBo i nmpornec. — Ne 2 (25). —2019.
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It is in the framework of the academic discussion that we would like to consider
an issue highly relevant for the administrative-legal doctrine which concerns such a prop-
erty of the norms of administrative law as their truth. We emphasize that the above-men-
tioned subject matter is insufficiently studied on the pages of administrative-legal
literature, however, several papers by S.V. Shakhov have come to our attention, where
the researcher, as can be seen from their content, examines the effectiveness of the norms
of administrative law and reveals the essence of the truth of the legal norms within
the limits of the issues raised by him (Shakhov, 2016; Shakhov, 2018a; Shakhov, 2018b).
As a matter of fact, having got acquainted with the aforementioned works of the author,
we came to the conclusion that it is necessary to discuss the question of the truth
of the administrative-legal norm, to study the content and essence of this legal category
and are ready to enter into an academic dialogue with him in this regard.

The aim is to determine the content and essence of such a property of the norms
of administrative law as their truth on the basis of analyzing the opinions of individual
legal scholars.

2. A generalized analysis of the category of “truth”

To begin with, we would like to emphasize that we fully share the idea that truth
is the most important, permanent substantive characteristic of the administrative-legal
norm. For the sake of the research completeness and the correct presentation logic,
one should turn to the question of the etymology of the word «truth.» According
to the modern Ukrainian dictionaries, “truth” is: 1) the same as veracity; 2) moral
ideal, justice; 3) true knowledge that correctly reflects the actual reality in the minds
of people; 4) provision, statement, judgment, verified by practice, experience. In turn,
the word “true” means: 1) such that corresponds to the truth; right, truthful; 2) valid,
authentic, genuine (Busel, 2001).

As can be seen even from the naive linguistic understanding of these words,
the content of the category “truth” holds a philosophical meaning, which is confirmed
by a number of philosophical encyclopedic sources. For example, in some of them, it
is indicated that truth is a philosophical gnosiological characteristic of thinking in its
relation to its subject, and the thought is called true (or truth) if it agrees with the subject
(Ivin, 2004). That is why, as S.V. Shakhov rightfully points out, it should be recognized
that the interpretation of the word “truth” as a category undoubtedly evaluative in its
nature depends on the approach of the researcher both to the subject, the truth of which
is being established, and to the criteria of truth, chosen by the author as a certain frame
of reference (Shakhov, 2018a).

In the legal sciences, in addition to the aforementioned S.V. Shakhov, truth in the law
is also investigated by other scholars, first of all, theorists of law. V.V. Tikhonova rightly
argues that the existence of various evaluations of the importance of this problem, inter-
pretations of the category of “truth” in relation to law in general, and the norms of law
in particular led to the appearance of three main approaches to understanding this issue.
A characteristic feature of the first approach is that most scholars, investigating the attri-
butes, the nature, types of legal norms, leave the problem of their truth beyond the scope
of their research. Representatives of the second approach, called differentiated, in partic-
ular L.F. Cherdantsev, believe that only some types of legal norms can be considered in

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-25-2019 7
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terms of the category of truth: norms which are tasks, goals, principles, definitions, while
the attributing norms reflect the interests and will of the law-making body (Cherdantsev,
1973; Tikhonova, 2012).

The third approach, strictly speaking, entails considering the truth as a mandatory
characteristic of the norm of law. For example, the detailed justification of this position is
given by O.A. Lukasheva, who believes that when deciding on the application of the cri-
terion of truth one must proceed from the whole set of characteristics of the norm, which
always expresses an evaluation of the social reality, social relations and situations that
are subject to legal effect; the existing and the proper are always dialectically combined
in the essence of the norm. However, as the scholar rightly emphasizes, the inclusion
of the norm in a normative legal act does not always testify to its truth, since an inaccu-
rate and incomplete knowledge of objective reality is possible, as well as the loss of this
property by the norm due to the fact that social relations are developing dynamically
(Lukasheva, 1986).

In turn, V.K. Babaev, reflecting on the norm of law as a true judgment, writes that all
legal norms, whether they are definitive, regulatory or protective, are true if they meet
certain internal and external requirements. The essence of the requirements of the inter-
nal nature, which are the main, constitutive ones, cannot be considered in isolation from
the intellectual and will content of the legal norm. The intellectual moment, as noted in
the legal literature, is an ideal reflection in the legal norm of regulated social relations,
the will moment represents the active (“executive”) beginning (Alekseev, 1972).

Thereafter, according to V.K. Babaev, the norm of law has to: first, correctly reflect
the state of social relations, which is the subject of legal regulation, and secondly, make
a correct legal evaluation of them. In terms of the definitive norms, this is manifested in
the fact that certain social relations are defined as lawful or unlawful, the attributes are
indicated that characterize them as such. In the regulatory norms, legal evaluation is made
of the rights and obligations of the participants of the jural relations, their scope and com-
pliance are provided; in protective norms the scope of penalties is determined. External
requirements are those that are applied to the publication of legal norms, their formatting,
printing. A legal requirement that meets these requirements is true (Babaev, 1976).

V.V. Tikhonova, studying the problem of the truth of the legal norms, believes that
its further elaboration involves, first of all, the identification of those conditions that lead
to the maximum full and accurate reflection of social realities and demands of social
development in the norms, which is the most important condition for the effectiveness
of legal regulation and promotes improvement of the legal basis for the organization
and functioning of the state structure (Tikhonova, 2012).

By contrast, V.M. Baranov points out that the truth is an objective property of the legal
norm, expressing the proven by the practice of socialist construction degree of the apti-
tude of its content and form in the form of cognitive-evaluative image to adequately
reflect the type, form, level or element of the development of progressive human activity
(Baranov, 1989). Scientist claims: “That legal norm is true, which harmoniously reflects
the activity that has reached the desired degree of maturity. At the same time, the very
activity reflected by the legal norm must enjoy the harmony of purpose, motive, means
and results. “Reunification” of these two types of harmony will necessarily lead to the cre-
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ation of a true legal norm. And, on the contrary, disharmony in any of the above-men-
tioned constituents will necessarily lead to a “failure” of legal regulation” (Baranov,
1989). However, along with the above-mentioned altogether correct and convincing
judgments, V.M. Baranov, in relation to the relationship of interest and the norm of law,
argues that the latter is not only a measure of interest, but also a code by which interest is
deciphered. The social significance of the legal norm, as the scholar writes, is a function
that has given rise to the public interest. Proceeding from this, the theorist of law empha-
sizes that those legal norms are true, which correctly and fully express the objectively
true interests of the state (Baranov, 1989).

In turn, S.V. Shakhov writes that he is convinced in the opposite: “<...> the legal norm
is true only when it reflects not the interests of the state, but the interests of the society as
a whole and of an individual in particular. Of course, there are cases when the interests
of the state or society and the individual do not coincide, but in this case the legal norm
should ensure that the interests of the private individual are taken into account” (Shakhov,
2016). As an example, the expert in the field of administrative law points out the relevant
provisions of Law of Ukraine “On Alienation of Land Plots and Other Objects of Immovable
Property Located on Them in Private Ownership for the Social Needs and on the Grounds
of Social Necessity” on November 17, 2009 which provide for the corresponding amounts
of compensation in cash or transfer to the ownership of another equivalent land or immov-
able property that has been alienated for public needs or for reasons of public necessity.
Thus, according to S.V. Shakhov, the general rule of the truth of the legal norm, from which
there are certainly some exceptions, is a reflection in the legal norm of interests of both
society as a whole and an individual in particular (Shakhov, 2016).

In another publication, the expert in the field of administrative law emphasizes that
the truth of the norms of administrative law is one of the key conditions for their effec-
tiveness (Shakhov, 2018b).

3. Content of the category of the truth of the administrative legal norms:
criteria and indicators

First of all, we would like to emphasize that the above-mentioned reputable scholar
should undoubtedly be supported in his claim that the truth of the norms of administra-
tive law is a condition for its effectiveness, because the truth is an independent, separate
characteristic of the legal norm that determines its essence. This idea is in a certain way
congruent with the point of view of V.M. Baranov, who argues that truth is the determining
primary property in relation to the effectiveness of the legal norm. Truth, as the scholar
observes, implies finding out how the content of the legal norm meets the needs for pro-
gressive social development, how accurately it expresses social relations, universal human,
national, personal interests, and, the effectiveness of the legal norm, in turn, makes it pos-
sible to establish the degree to which the legal norm fulfills its purpose, define the result
of its action. According to V.M. Baranov’s interpretation, with which one can generally
agree, the effectiveness of the legal norm serves as one of the “indicators” of the degree
of truth of the rule of law. At the same time, V.M. Baranov absolutely accurately empha-
sizes that the true norm of law can be both effective and ineffective. For example, one can
hardly speak of the effectiveness of even an undoubtedly true norm, if the authorized per-
son implements it not actively or does not apply it at all (Baranov, 1989).
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While sharing the opinion of the renowned scholar, we would like to note that, in
fact, the degree of effectiveness of administrative law depends on the completeness
and accuracy of reflection in it of the material and spiritual conditions of society. The
more adequately the norms of the administrative law reflect the combination of social
and personal interests, and the processes of social development, the higher the effective-
ness of administrative legal norms is.

However, while in general sharing the idea of the human-centrism in administrative
law, we cannot unequivocally agree with the other beliefs of the esteemed author. We
would like to emphasize that S.V. Shakhov’s view on the subject contains contradictions
between the content of truth per se and the methods and results of its ascertainment (true/
not true). In other words, if one proceeds from the formulation proposed by the scholar,
the truth of a norm can be ascertained only if it concerns the interests of the society or
a specific person. However, as is known, clearly not all the norms of administrative law
based on the essence of their purpose concern the interests of the society or an individual
citizen. For example, what truth (in the interpretation of S.V. Shakhov) can one speak
about in relation to those norms, which, for instance, only register certain legal facts,
while not affecting the so-called operational legal arrangements'?

Furthermore, if we try to assess the truth of a specific norm of administrative law,
we need to be guided by some indicators and criteria, but unfortunately, S.V. Shakhov
does not mention them. However, we will not take upon ourselves the responsibility
for the unequivocal answer to this question either, instead we will only try to kindle
the interest of the academic community in resolving the issue.

We would like to point out that the word “criterion” in the encyclopaedic literature is
defined as the basis for the evaluation, definition or classification of something; measure
(Shakhov, 2018b), and an “indicator” means: 1) evidence, proof, an attribute of some-
thing; 2) representative data on the results of some work, a process; data about achieve-
ments in something. Data that indicates the amount of something; 3) phenomenon or
event on the basis of which it is possible to draw conclusions about the course of some
process; 4) quantitative characterization of the properties of the product (process) (Sha-
khov, 2018Db). In this context, O.M. Kurakin’s view should be supported, according to
which, in legal science, the term “criterion” serves as the basis for classification, and is
a peculiar focus of evaluation. At the same time, if we consider this term as an attribute,
then the category “indicator” should be determined as the absolute or relative value
of this attribute, the degree of quality of its condition (Kurakin, 2016).

Proceeding from the above, and also considering the fact that efficiency is the prop-
erty of the norm of administrative law, which is based on its truth, the criterion (one
of them) of such truth will be the degree of effectiveness of the legal norm, and indicators
will be specific statistical data, confirming or refuting its effectiveness and, consequently,

' As an example, we will give the provision of Article 3 of the Law of Ukraine “On Central
Executive Bodies”: The Ministry, the other central executive body has a stamp depicting the State
Emblem of Ukraine and its name, its own forms, accounts in the bodies of the State Treasury
Service of Ukraine. Placards (signboards) depicting the State Emblem of Ukraine and the name
of the located bodies are displayed on the houses where the ministries, other central executive
bodies are located, and the State Flag of Ukraine is raised (Verkhovna Rada of Ukraine, 2011).
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the truth. Interestingly, in part this idea is congruent with the point of view of the Soviet
scholar V.K. Babaev, who argued that the criterion of the truth of the legal norms is
the enforcement of the rights and law-enforcement practice. At the same time, the true
nature of the legal norm is manifested through its effectiveness (Babaev, 1976). A similar
view can be found in the works of V.V. Tikhonova (Tikhonova, 2012) and R.O. Halfina
(Halfina, 1974).

In addition to all the above-mentioned, it is obvious to us that the truth of the norms
of administrative law, as a completely evaluative category, does not imperatively have to
reflect the interests of a particular citizen. This does not mean that in this case we reject
the principle of the rule of law or treat it somehow differently than other authoritative
scholars. It should be emphasized that in this matter it is only necessary to place accents
more properly. In particular, we propose, in determining the essence of this category, to
rely on the compliance of the norm with the demands of social development. It is com-
monly known that social development is nothing more than a process which involves,
on the one hand, people, social groups, social institutions, and, on the other hand, objec-
tive conditions that become the framework of their goals, activities and results. Social
development is the process of an evolution of a unified social organism, characterized
by irreversibility, purposefulness and consistency (Nekrasova et al., 2009). The objec-
tive conditions (demands) of the development of society include the territory, climate,
the level of the economy, the state of social institutions (family, education and science,
judicial and law enforcement systems, systems of public administration), mentality, con-
sciousness, world outlook, etc.

In turn, it should be noted separately that social needs, as an integral part of human
needs, include socio-economic (creating conditions for a competitive environment
and business development, respect and protection of the private property institution,
state and social concern for those members of society who are unable to realize the prin-
ciple of self-sufficiency, etc.) as well as moral and spiritual needs (the human need for
self-improvement, self-development, justice, etc.) (Silvestrova, 2006).

Thus, it is not unreasonable to determine the truth of the administrative legal norm in
terms of such initial data that reveal social needs at a certain stage of the development
of society, namely: the developmental level of economic and industrial relations, the state
of the environment and ecology in general, the state of social and political institutions
(family, education and science, medicine, judicial and law enforcement systems, public
administration systems, etc.), the status of an individual in the society and the level
of protection of their rights and interests on the part of the state, the mentality, conscious-
ness, world outlook of the society, etc.

4. Conclusions

Thus, in our understanding, the truth of the norm of administrative law is its property,
which characterizes the degree of compliance of the norm with the demands of social
development, the full reflection in it of public relations, regulated by administrative law.

We would like to emphasize that the author of this publication will consider his task
fulfilled if the content of the paper kindles a genuine academic interest in the reader
and fosters a desire to enter into a discussion.
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ICTUHHICTb HOPMHU AJIMIHICTPATUBHOTI O ITPABA:
CYTHICTbD TA 3MICT KATETI'OPIi

MaBno MoTikoB,

BUKOHYBa4 060B’s13ku 3aBifyBaya kagenpv aamiHicTpaTtmBHOro Ta MUTHOIO rpasa
YHiBEPCUTETY MUTHOI CripaBu Ta QiHaHCIB,

JOKTOP I0pUANYHUX HaYK, npogecop

orcid.org/0000-0001-6173-0128
lyutikovp@gamil.com

Mema cmammi — Ha niOCMAasi ananizy OYMOK OKPEMUX NPAGHUKIE GUSHAYUMU 3MICIM T CYMHICMb
MaKxoi 61acmMueocmi HopM AOMIHICMPAMUBHO20 NPABA, AK iX ICMUHHICMb.

Memoou. O6rpynmosanicmo MmeopemuyHux MNONONCEHb | pPeKoMeHOayill wooo noOANIbUL020
HAyKoB020 pO3POONEHHA meMu, a Mmaxodc OOCMOGIpHICMb —pe3ynbmamie  3abe3neyero
BUKOPUCMAHHAM CYKYIHOCMI (DINOCOpCobKUX, 3a2aibHO- Ul CNEYiaIbHO-HAYKOGUX Memodis, sKi
BUKOPUCOBYIOMBCA 8 T0PUOUHHUX OOCTIONCEHHAX. K OCHOGHUL 3A2aNbHOHAYKOBUL Memoo
BUKOPUCMAHO OiaANeKMUYHUL MeMOO HAYKOBO2O NIZHAHHS.

Pesynomamu. BusznaueHo, wjo iCMUHHiCMb HOpMU AOMIHICMPAMUEHO20 NPABA € YMOBOI) i
epekmusHocmi. 3azHaueno, wo cmyninb e)ekmuerHoCmi A0OMIHICMPAMUSHO-NPABOBOT HOPMU
3anexcums 8i0 NOGHOMU Ul MOYHOCMI 81000pPANCEHHS 6 HIll MAMEPIANbHUX | OYXOBHUX YMO8
acummsi cycnitbemea. Qum adexeamuiute 8i02YKYEMbCA 6 HOPMAX AOMIHICMPAMUBHOZO
npaga NOEOHANHS 2POMAOCLKUX MA 0COOUCTUX HmMepecis, npoyecu pO3GUMKY CYCRIIbCMEd,
MUM 8UWOIO € ePeKMUBHICINb AOMIHICIPAMUBHO-NPABOGUX HOPM.

3 0ens0y na moti paxm, wo egpexmusHicms € 61aCmMUBICNIIO HOPMU AOMIHICIPAMUEHO20 NPABA, 8 OCHOGI
SKOL Nescumb i1 iCmMUHHICMb, agmopom 3p0OReHO NPUNYUWEHHS, WO Kpumepiem maxoi iICIuHHOCHI
cryeyeamume CHiyniHb epeKmueHOCmi npagoeoi HOpMi, a NOKASHUKAMU — KOHKDEMHI CIMamucmutiHi
Oani, wjo NiOMeepPONCYIOMb YU CHPOCMOBYIONS il eQheKMuUGHICmb I, BIONOGIOHO, ICMUHHICMD.
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Bucnoeneno oymxy npo me, wo icmunHicmb HOpMU AOMIHICMPAMUBHO20 NPABA, SIK KAMe2opis
abcontomHo OyiHHA, He 30008’A3aHA 8 iMnepamusi 6i000paxcamu IHmepecu KOHKPEemHO20
epomaosHuna. Lle HcOOHUM YUHOM He 03HAYAE, WO 68 MAKOMY pA3i A8mop BIOMOGIAECMbCA 6i0
NPUHYUNY BEPXOBEHCMBA Npasa abo MPAKmye 1020 AKOCh [HAKWe, HIdC [HWi asmopumemHi
6ueHi. 3anponoHoBaro y GU3HAYEHHI CyMHOCMI Yici kame2opii 8i0umosxysamucsa 6i0 moeo, yu
8I0N06I0AE HOPMA NOMPEOAM CYCNITLHO2O PO3GUMIKY.

Aemop usHauue icmMuHHiCMb AOMIHICMPAMUBHO-NPABOGOT HOPMU 3 NO3UYLT GUXIOHUX OAHUX,
Wo po3KpUBAOMs CYCHiNbHI NOmMpedu Ha NEGHOMY emani PO3GUMKY COYiyMy, MAKUX AK pieeHb
PO36UMKY eKOHOMIYHUX | 6UPOOHUYUX 6IOHOCUH, CIMAH HABKOIUUHBO20 NPUPOOHO20 Cepedosunya i
eKoN02lT 3a2aiom, CMmaK CoYlanbHuX | NOTTMUYHUX ITHCmMumymis (cim’i, ocgimu tl HayKu, MeOuyuHu,
€y0060i ma npasooxopoHHoi cucmem, cucmemu nyOniuHO20 AOMIHICMPYBAHHS MOW0), CIMAamyc
OKpemoi TI0OUHU 6 CYCRIbCMEE Ma pigeHb 3axuujenocmi it npas ma inmepecia iz 60Ky depoicasu,
MEHMANbHICMb, C8I00MICMb, CBIMO2TIAO CYCRITbCMBA MOWO.

Bucnoexu. YV pesyromami npogedenoco ananizy asmopom 3anponoHo8aHO pO3yMimu nio
iCmuHHICMI0 HOPMU AOMIHICMPAMUBHO20 NPasa ii 81ACMUBICMb, AKA XAPAKMEPU3YE CMYNiHb
8I0N0GIOHOCMI HOpMU nOmMpedaM CYCRIIbHO20 PO36UMKY, HOBHOMY 6I000PANCEHH 6 Hill
CYCRINbHUX BIOHOCUH, WO 8Pe2YIbO8AHI AOMIHICMPAMUSHUM NPABOM.

Kuro4oBi ciioBa: agMiHiCTpaTHBHO-IIPaBOBa HOPMa, BJIACTUBICTb, ICTHHA, ICTHHHICTB, TIOTPEOU
CYCHIJIBHOTO PO3BHUTKY.
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ON THE ISSUE OF REGULATORY FRAMEWORK
FOR STATE GOVERNANCE AND MANAGEMENT
OF ECONOMIC ACTIVITIES IN UKRAINE

The aim of this article is to consider the regulatory framework of state governance and man-
agement of economic activity in Ukraine the notion of relevant framework, the nature of the
relations that such framework applies its effectiveness.

The methods of formal logic are used: analysis, synthesis, induction, deduction, analogy,
generalization. The author analyzes the notion of “legislative” and ‘‘framework”, based on
she synthesizes and generalizes her own vision of the concepts of “legislative framework”
and “‘regulatory framework”. Relationship about state governance and management of eco-
nomic activity is delimited deductively. Conclusions are drawn about the effectiveness of the
regulatory framework of the relevant direction of States activities with applying induction.

The view expressed that the legislative framework should be included only laws of Ukraine
and international agreements ratified by the Verkhovna Rada of Ukraine, the consent of
which is binding on the Verkhovna Rada of Ukraine.

Results and conclusions. It is emphasized on the need to delimit the terms “regulatory frame-
work”, “legislative framework”, “law framework”. The ratio of the latter two concepts can be
determined by analogy between the concepts of “system of legislation” and “system of law”.

The author draws attention to the fact that the principle of the definition of the range of
relations covered by the regulatory framework for state governance and management of
economic activity is the understanding of the subject of such activity — the state, which is
endowed with both powers of authority and economic legal personality. At first case, it is
state governance, at second — state management. Therefore, the relevant regulatory frame-
work unites sources that determine the rules of conduct for the state — the subject of power
and the state — a subject with economic legal personality.

It was also emphasized that the quality of the regulatory framework of state governance
and management of economic activity in Ukraine depends on the proper implementation of
the state regulatory policy in the field of economic activity, primarily the principles of the
relevant policy. They defined by the Law of Ukraine “On the Principles of State Regulatory
Policy in the Field of Economic Activity”: expediency, adequacy, efficiency, balance, predict-
ability and take into account of public opinion.

The latter may serve as criteria for regulatory acts in the field of economic activity, the discrep-
ancy with them is indicates the poor quality of such legal act and the inexpediency of accep-
tance. At the same time, the quality of regulatory acts indicates the level of state regulatory pol-
icy as a whole, and their application effectiveness of state governance of economic activities.

The author made a conclusion that in order to eradicate the practice of adopting regulatory acts
on the same issues, relevant legislation should be primarily incorporated with subsequent codifi-
cation. Those regulatory acts that management economic, in particular, organizational and eco-
nomic relations, shall be codified within the Economic Code of Ukraine, those acts that govern
administrative relations — in a special law and future Code of Administrative Procedures.

Key words: legislation, legislative, economic legal personality of the state, powers of the
state, principles of state regulatory policy, systematization of legislation.
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1. Introduction

Development of market relations, active integration pro-
cesses in which Ukraine is involved, constant legislative
changes complicate operation processes of various economic
entities, their engagement in various types of economic activ-
ities. It is a well-known fact that the proper operation of eco-
nomic entities of various forms of incorporation and forms
of ownership is a guarantee for the development of state
economy as a whole. At the same time, the proper economy
organization in any state is essential for the successful state
activity, satisfaction of citizens’ demands, ensuring the social
orientation of its development. For the effective operation
of any organized system, it requires proper management. An
important role in management of such a system as an econ-
omy assigned to the state.

In many scientific legal studies we may find the terms
“regulatory”, “legislative”, “law” framework. However, their
clear definition was not developed. At the same time, it’s
commonly believed that such framework is the foundation,
the basis for the certain type of activity, which determines its
limits, particularly when it comes to the state, its activities
and implementation of its functions. This article is devoted to
such range of problems.

2. The concepts of
and “legal” framework

When defining the legislative framework, academics gen-
erally indicate it’s components instead of giving definition
to the concept. I.H. Yanenkova, when analyzing the legisla-
tive framework for the operation of enterprises, points out
that ““it covers both economic laws in its own sense, as well
as other regulatory acts governing economic life issues”
(Yanenkova, 2012). Legislative framework as a range of reg-
ulatory acts (Nahorichna, Konovalov, 2014) or their corpus
(Yushyna, 2007) as respective legislation (Bakalinska, 2014)
is interpreted also in other studies. When elaborating the new
provisions on legal foundations of state regulation of entre-
preneurial activity in Ukraine, V.V. Dobrovolska (Dobrovol-
ska, 2007) defines the law framework for state regulation
of entrepreneurial activity, pointing out that this concept has
no unequivocal definition, being still under development,
and analyzes some particular regulations. T.M. Kravtsova in
her study states that “laws and regulations ensure the nec-
essary legal regime of provision and protection of public
and private interests in the field of economic activity”

“legislative”, “regulatory”
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(Kravtsova, 2006), however, she neither propose a definition of provision nor specify
the type of provision in question, whether legislative or law.

In order to determine the concept of “legislative framework™ it is worth referring to
the etymology of the concepts that make up this phrase.

The concept of “provision”, in particular, means “satisfaction of someone, some-
thing in any needs, creating of reliable conditions for the implementation of something,
ensuring something” (Slovopediia; Busel, 2005). Therefore, legislative provision can be
understood as creating reliable conditions for the implementation of something, ensuring
something at the legislative level.

The term “legislative” derives from the noun “legislation”, the definition of which
enables us to understand what the concept of “legislative” implies.

As it comes from the literature, the notion of “legislation” is possible to apply both
in broad and narrow sense. Broad approach means that the notion of legislation covers
the acts of legislative bodies and subordinate acts (acts of state administration agen-
cies, etc.). The narrow approach includes the acts of the legislative body and resolutions
of the Verkhovna Rada enacting these laws (Skakun, 2000). This position is debatable.

Throughout the textbooks you may also find a view that a broad understanding of
legislation undermines the role of law, combining laws and subordinate acts. The broad
understanding of legislation is the way to attenuate the law, to substitute it with mana-
gerial decisions (Livshits, 1994). Interesting is the position of the Constitutional Court
of Ukraine set out in the decision Ne 12-pri/98 of July 9, 1998 as for the term of “legis-
lation” (Constitutional Court of Ukraine, 1998). According to this decision of the Con-
stitutional Court, the concept of “legislation” covers the laws of Ukraine, international
treaties Ukraine in force declared binding by the Verkhovna Rada of Ukraine as well
as resolutions of the Verkhovna Rada of Ukraine, decrees of the President of Ukraine,
decrees and resolutions of the Cabinet of Ministers of Ukraine approved within their
competence and authorities and pursuant to the Constitution of Ukraine and the laws
of Ukraine. Thus, the concept of “legislation” does not cover regulatory acts issued
by central executive authorities. That is, in our opinion, not sufficiently justified, since
the acts of the highest body of executive power are covered by this concept. However,
proceeding from the approach of the theory of administrative law which does not lodge
the state administration with the powers to adopt subordinate legal acts, empowering it
to concentrate its efforts on executive activities related to application of laws and issue
of individual administrative acts of personified nature exclusively (Halunko et al.,
2018) it can be argued that such a position of the Constitutional Court actually sup-
ports this approach. At the same time, we consider the practical implementation of such
an approach in our state to be impossible at its present development stage.

At the same time the judgment of the Constitutional Court of Ukraine on the con-
stitutional application of the Supreme Court of Ukraine on compliance with the Con-
stitution of Ukraine (constitutionality) of the provisions of Article 69 of the Criminal
Code of Ukraine (the case on imposition of reduced sentence) (Constitutional Court
of Ukraine, 2004) states that one of the instances of the rule of law is that the law is not
limited to legislation as one of its forms only. It also includes other social controllers as
well, in particular norms of morality, traditions, customs, etc., legitimated by society
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and determined by historically achieved cultural level of society. Therefore, legislation
is not the only form of law, thus this concept should not cover the whole range of regu-
latory controllers existing in society.

Approaches to interpretation of “legislation” concept are integrated into the legal ency-
clopedia (Shemshuchenko, 1999). It gives several definitions of the concept: 1) the system
of laws of Ukraine; 2) in the broad sense, the system of laws and other regulatory acts
adopted by the Verkhovna Rada of Ukraine and the highest bodies of executive power — reso-
lutions of the Verkhovna Rada, decrees of the President of Ukraine, resolutions and decrees
of the Cabinet of Ministers of Ukraine; 3) in the broadest sense, a system of laws and reso-
lutions of the Verkhovna Rada of Ukraine, decrees of the President of Ukraine, resolutions,
decrees and ordinances of the Cabinet of Ministers of Ukraine, as well as regulatory acts
of departments and agencies, local councils and local state administrations.

It stands to mention the separate opinion of M.D. Savenko as to the decision
of the Constitutional Court of Ukraine of July 9, 1998 Ne 12-pni/98, in which he stated
that the concept of “legislation” should be restricted to a set of laws adopted by the Verk-
hovna Rada of Ukraine (Savenko, 1998).

Such interpretation of this term will promote a unified approach to its essence,
the certainty of the range of subjects authorized to regulate particular social relations
by adopting relevant legislation. After all, pursuant to the Constitution of Ukraine (Arti-
cle 75), the only body of legislative power in Ukraine is the Parliament — Verkhovna
Rada of Ukraine, which adopts laws and declares binding international treaties in force.
Thus, legislative framework should be represented only by the laws of Ukraine and inter-
national treaties ratified by the Verkhovna Rada of Ukraine, which declared them bind-
ing (Verkhovna Rada of Ukraine, 1996).

Therefore, it is required to make a distinction between the terms “regulatory frame-
work” and “legislative framework”. At the same time, the latter is a component of the first.

We should also point out that it makes sense to consider also the relationship between
the above concepts with the concept of “law framework” when defining the framework
for state governance and management of economic activities.

In our opinion, it is possible to determine the interrelation of these concepts by analogy
between the concepts of “system of law” and “system of legislation”. Ye.V. Petrov aptly
pointed out that “the system of law and the system of legislation may coexist in a large
number of variations, from complete discrepancy to complete substitution of the sys-
tem of law by the system of legislation. Both options are typical for the states with
undemocratic regime of state power organization and implementation. Existence of law
and legislation side-by-side, as well as negation of law beyond the scope of legislation
is typical for such regimes. In democratic states, the system of legislation is an integral
part of the system of law” (Petrov, 2012). Consequently, legislative framework is one
of the elements of regulatory framework — shall be an integral part of law framework.

Then, the regulatory framework for state governance and management of economic
activities is represented by the sources of legal regulation of state’s implementation
of such activities. Identification of such sources for state governance and management
of economic activities determines the need to make a distinction between the relations
that may arise in such a case.
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3. The essence of state management of economic activities

State governance and management of economic activities is performed primarily by
the relevant state authorities that exercise their powers within the limits prescribed by
the Constitution and subject to compliance with the laws of Ukraine.

In determination of the range of relations covered by the regulatory framework
for state governance or management of economic activities, the principal is the issue
of understanding the subject of such activity — the state, which possess both powers
of authority and economic legal personality.

Implementation of relevant activity by the state as a power entity should understood
as state governance of economic activities. It involves the organizational and power
activities of state authorities (officials), which implements the functions of state gover-
nance of the social relations that originate, change and terminate resulting from engage-
ment in economic activities or implementation of the intention to engage in them by state
at large and aimed at performing the economic function of the state.

In the case when the state implements its economic legal personality (state manage-
ment of economic activities), it exercises state administration in relation to enterprises
created on its own or through its participation by means of organization and management
of the economic activities of a particular enterprise.

Thus, the essence of the concept of “state governance of economic activities” should
base on the concept of state regulation of the economy, since the concept of “economy”
means state economy as a whole. While the state management of economic activities
actually means organizational and economic relations, in which the government author-
ity acts as a subject of organizational and economic powers, realizing its economic legal
personality. Organizational and economic relations that mediate the state management
of economic activity at the micro level have their own peculiarities related to the legal
regime of property used to establish a business entity, which determines the specifics
of state corporate rights.

Due to aforementioned, the regulatory framework for state governance and manage-
ment of economic activities integrates sources that determine the rules of conduct for
a state as a subject of power and a state as a subject with economic legal personality.

It is worth noting that during the Ukraine’s membership within the USSR and purely
state ownership of the national economy, the issue of regulatory framework for rele-
vant activities of state was by definition treated in a comprehensive way. In this case,
it was a question of state regulation of the national economy. After all, each economic
entity was in charge of a certain state authority, and “in reality, the management body
and its subordinate entities worked in a strong connection, close unity, their activities
were a seamless whole — the process of economic activity in a certain part of the socialist
economy” (Pronska, 2013). It was not necessary to separate state governance and state
management.

4. The issues of effectiveness and improvement of regulatory framework

Effectiveness of regulatory framework for state governance and management of eco-
nomic activities depends to a large extent on law enforcement practice. Unlike many
other states, Ukraine has quite high level of regulatory activity development, however
law enforcement practice is still deficient and ineffective (Bakalinska, 2014). As it fol-
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lows from the periodicals, “when it comes to the legal support of economy, the loss
of the connection between science and legislative practice is worth attention. It needs to
be recognized that parliamentary practice, which may be characterized by progressive
clannishness and utilitarian approach has technically turned away from science, how-
ever science does not display perseverance in advocating its positions as for improv-
ing the quality of legislation” (Znamenskyi, 2010). At the same time, law-making
even actualized in the form of unsystematic development of economic and legal legi-
slative innovations may confirm or refute many findings of the science of economic
law. After all, law-making objectively tends to the actual needs of social interactions,
and has certain objective regularities indicating the directions for further economic
and legal development (Podtserkovnyi, 2010).Therefore, only choosing one object
(for the purpose of study and formulation of proposals — by researcher, for regulation
of state relations involving this object — by lawmakers) may show discrepancy or simi-
larity between the views of scientists and lawmakers, but, unfortunately, not their coop-
eration aimed at creation of effective legal regulation.

Thus, success in development of laws and subordinate regulatory acts is of a direct
dependence of rule maker’s legal culture, their level of proficiency in rulemaking
technique, depth of scientific support, and due consideration of public opinion in
this process.

The scholars believe that legal technology will become a panacea for high quality
legislation. The legal technique is aimed at the perfect formation of a regulatory act
and its contents. It should ensure a high quality of both legislative and subordinate
act, that is, its compliance with all content-related criteria and formal legal require-
ments (Lehin, 2016).

We believe that the quality of regulatory framework for state governance of economic
activity depends basically on the proper implementation of the state regulatory policy in
the field of economic activity, principles of such policy stipulated by Law of Ukraine
“On Principles of State Regulatory Policy in Economic Activity”: advisability, adequacy,
efficiency, balance, predictability and due regard to state opinion. These principles may
serve as criteria for regulatory acts in the field of economic activity, and inconsistency
with them indicates the poor quality of particular legal act and inadvisability of its adop-
tion. At the same time, the quality of regulatory acts clearly shows the level of state regu-
latory policy on the whole, while their application — the effectiveness of state governance
of economic activities.

The need to improve the regulatory framework for state governance and manage-
ment of economic activities, get rid of obsolete norms, eliminate the gaps in current
regulatory acts, harmonization for the effective application of legislative acts determines
the advisability to systematize legislation in the area in question. We share the opin-
ion of V.P. Plavych that “harmonization of legislation on the principles established by
the Constitution, overcoming the conflicts between the Constitution and laws, as well as
harmonization of the provisions of national legislation with international law is possible
in the most effective way through the systematization of legislation” (Plavych, 2002).
Branch division, complexity and diversity of regulating acts constituting the regulatory
framework of state governance and management of economic activities do not provide
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an opportunity to choose a certain type of its systematization. Therefore, we believe that
in order to eradicate the practice of adopting regulatory acts on the same issues, relevant
legislation should be primarily incorporated with subsequent codification.

Taking into account the fact that the regulatory framework for state governance
and management of economic activities includes regulatory acts of administrative
and economic law, which once again justifies the importance of differentiation of rela-
tions that arise during state’s performance of this activity, they should have different
basis for incorporation and codification.

Those regulatory acts that management economic, in particular, organizational
and economic relations, shall be codified within the Economic Code of Ukraine, which
is open to regulate the procedure on implementation of organizational and economic
powers, especially in the state sector of the economy. Those acts that govern administra-
tive relations shall be codified within the framework of the development and adoption
of a special law. It would determine the basis for interaction between state authorities,
local self-government and private individuals which pursues establishing the economic
order in Ukraine, as well as the future Code of Administrative Procedures (Administra-
tive Procedural Code) in a separate section on the procedural issues of such interaction.

Therefore, the main purpose of such systematization is establishing clear and effec-
tive regulatory framework for state governance and management of economy aimed
atachieving priorities specified in the Strategies and Concepts of our State’s Development
approved by the Verkhovna Rada of Ukraine and the Cabinet of Ministers of Ukraine.
As it follows from the scientific works, the world practice has far back proven that leg-
islation can be considered civilized only when it represents a systemic balance of expe-
diency, justice and stability (Znamenskyi, 2010). That is the conditions which can be
achieved in compliance with the principles of state regulatory policy in the field of eco-
nomic activity that allow us to claim that the regulatory framework of state governance
and management of economic activities in Ukraine is of high quality and efficiency.

5. Conclusions

Thus, the regulatory framework of state governance and management of economic
activity is one of the constituent elements of law framework and includes legislative
framework, but not limited to the latter. The ratio of the “legislative framework™ and “law
framework” can be determined by analogy between the concepts of “system of legisla-
tion” and “system of law”. To determine the sources of regulatory framework of state
governance and management of economic activity, it is necessary to take into account two
levels of state activity in economic sphere — macro level (the state implements power —
state governance) and micro level (the state implements economic competence — state
management). Therefore, the relevant regulatory framework unites sources that deter-
mine the rules of conduct for the state — the subject of power and the state — a subject
with economic legal personality.

Quality of the regulatory framework of state governance and management of eco-
nomic activity in Ukraine depends on the proper implementation of the state regulatory
policy in the field of economic activity, primarily the principles of the relevant policy.
They defined by the Law of Ukraine “On the Principles of State Regulatory Policy in
the Field of Economic Activity”: expediency, adequacy, efficiency, balance, predictabil-

22 AnMinicTparuBHe npaBo i nmpornec. — Ne 2 (25). —2019.



OCOBJIMBE AIMIHICTPATUBHE ITPABO

ity and take into account of public opinion. The latter may serve as criteria for regulatory
acts in the field of economic activity, the discrepancy with them is indicates the poor
quality of such legal act and the inexpediency of acceptance. At the same time, the qual-
ity of regulatory acts indicates the level of state regulatory policy as a whole, and their
application effectiveness of state governance of economic activities.

The dispersion of the relevant norms, the variety of normative legal acts predeter-
mines the need for systematization of the relevant acts, which will have an impact on
the effectiveness of their application. Proper implementation of the state regulatory pol-
icy in the field of economic activity, adherence to the principles of the relevant policy
should also contribute to improving the efficiency of the regulatory framework for state
governance and management of economic activities.
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Mema cmammi — po3enaHymu RUMAHHA HOPMAMUBHO-NPABOBO2O 3A0E3NEUEHHS 0ePAHCABHO20
YIPABIIHHS 20CNO0APCHKOI0 OislbHICMIO 6 YKpaini, a came NoHAmMms 8i0n08ioH020 3a0e3neueHHs,
CymHicmy GiOHOCUH, AKUX CIOCYEMBCA Ye 3abe3neyenis, i ioeo eexmueHicmuy.

Buxopucmosyromvcs memodu gopmanvroi noeixu (ananis, cunmes, iHOyKyis, 0e0yKyis, ananocis,
y3aeanvHenns). JIna 6usHauenHs NOHAMMA «3AKOHOOAGHe 3abe3neueHHsy aemop aHanizye
NOHAMMSA «3AKOHOOABYUIY MA «3a0e3neyeHHsy, HA NIOCMAsi 4020 CUHME3YE U Y3a2albHIOE
enacHe PpO3YMIHMA MEPMiHI@ «3aKOHOOAsYe 3a0e3NeyeHHs» Md «HOPMAMUBHO-NPABOGe
3abe3neyennay. JleOyKmMusHUM UWAIAXOM POIMENCOBYIOMbCS  BIOHOCUHU UWOO00 O0ePHCABHO2O0
VIPABIIHHS 20CNO0APCHKOI0 OIsIbHICMIO. 3 GUKOPUCTIAHHAM THOVKYIT (hopMYTIOIOmbCs 6UCHOBKU
w000 eghexmusHOCmi HOPMAMUBHO-NPABOBO20 3abe3neueHHs 8I0N0GIOH020 HANPAMY OISLTbHOCMIE
depoicasu. Bucnosnoemvbcs no3uyis, 32i0HO 3 5AKOK 3aKOHOOAg4e 3abe3nedeHHs Mmae Oymu
npedcmasnene auule 3aKoHamu Yipainu ma MidcHapoOHumMu 002060pamu, pamugikoganumu
Bepxosnoio Pador Yrpainu, 3200y nHa 006086’ a3kosicmu sikux Hadaro Bepxosnoro Padow YVkpainu.
Pesynomamu ma eucnosku. Haconowyemocsi Ha HeoOXIOHOCMI pO3MENCYBAHHS MEPMIHIE
(HOpMAMUBHO-NPABOGe  3A0E3NEYEHHAY,  «3aKOHOO0Aague  3a0e3neyeHHA» ma  «npagoee
3abe3neyentsny. CniggiOHOUIEHHSI OCMAHHIX 080X NOHAMb MOdCe OYMU USHAYEHE 3a AHANOZIEID
00 CniBBIOHOUIEHHS MEPMIHIG «CUCmeMa NPpasay il «cucmema 3aKoHO0ABCMEAN.

Aemop 3eepmae yeazy Ha me, WO NPUHYUNOBUM Y NUMAHHI BUSHAYEHHS KOAd GIOHOCUH, SKI
OXONTIOIOMBCS HOPMATNUGHO-NPABOBUM 3ADE3NEUEHHAM 0EPICABHO20 YNPAGTIHHA 20CNOO0APCLKOI0
OIANbHICIIO, € PO3YMIHHA CYO €EKMA MAaKo2o YNPasninHa — 0epicasul, AKaA HAOeHa AK 61AOHUMU
HOBHOBAJICEHHAMU, MAK i 20CN00APCHKOI0 Npasocy6 ’exmuicmio. Tomy 8ionogione HopmMamueHo-
npasose 3abe3neyenns 00 €Onye ddcepend, wo SUHAYAIOMb NPABULA NOBEOIHKU OJisl 0epiicasu —
CY0’€KMa 61AOHUX NOBHOBAIICEHb MA QePAHCABU— CYO 'EKMA 3 20CNOOAPCHKOI0 NPABOCYO EKMHICMIO.
Taxodc Ha2oNOWeEeHO Ha MOMY, WO AKICMb HOPMAMUBHO-NPABOBO2O 300e3NeUeHHS OePHCABHOO0
VIPAGNIHHA  20CN00APCLKOI0  JisibHicmio 6 YKpaiui 3anexcums 610 HanedicHoi peanizayii
0epoicasHoi pe2yissmopHoi nonimuku y cgepi 20cno0apcokoi OisIbHOCIMI, HACAMNEPeO GUIHAYEHUX
3axonom Yxpainu «llpo 3acadu Oepocagnoi peeynsimopHoi noiimuku y cgepi 20cnodapcokoi
OISIbHOCMEY NPUHYUNIE GIONOGIOHOI NONIMUKU: OOYITbHOCMI, A0EKEAMHOCMI, epeKmueHocni,
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3banancosanocmi, nepeddoayy8aHocmi ma 6paxy8anHs 2pomaocokoi Oymku. OCmanHi Moxcymb
oymu Kpumepismu 01 pe2yIsimOPHUX aKmis y cghepi 20cnodapiosants, HegiOnoGIOHICMb
SAKUM CGIOUUMb NPO HUZLKY AKICMb NEGHO20 HOPMAMUBHO-NPABOE020 AKMA MA HeOOYiNbHICMb
020 npuiinamms. Boowouac axicme pe2yisimopHux axkmis ceiouums npo piGeHb 0epicasHOl
Pe2YIAMOPHOI NONIMUKU 3A2ANlOM, 4 IX 3ACMOCY8AHHA — NPO ePEeKMUBHICIb 0epPHCABHO20
VIPABNIHHA 20CNO0APCHKOI0 OIANbHICIIO. ¥ cmammi cmeepodicyemuCs, o 3 Memoio YCYHeHHs
NPAKMUKU NPUUHATMA HOPMAMUBHUX AKMIB 3 0OHUX | MUX dice NUMAaHb HeoOXIOHO Hacamnepeo
iHKOpNOpysamu 8i0nosioHe 3aKOH00A8CMB0, d NOMIM KOOUQDIKYysamu 11020 HOPMAMUBHO-NPABOSI
akmu, wo pezynioioms Op2aHi3ayitiHo-20Cno0apcbKi 6iOHOCUHY, — Y Medcax 1ocnodapcbko2o
Kooekcy Yipainu, a axmu, wo pe2ynonoms aOMIHICMPAMUEHT BIOHOCUHU, — Y MENCAX CNEYIANbHO20
3axony ma manoymuvoco Kooekcy aominicmpamuenux npoyeoyp.

Kaio4oBi ciioBa: 3akOHOIABCTBO, 3aKOHOJABYMM, TOCIIOAAPCHKA MPABOCYO €KTHICTD JEPKaBH,

BJ'Ia,HHi MMOBHOBAXXCHHS ACPXKABU, MIPUHIIUITU Hep)KaBHO.I. peryﬂs{TopHoI HOHiTI/IKI/I, CI/ICTeMaTI/BaLIi}I
3aKOHO/J1aBCTBaA.
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DEVELOPMENT OF THE ADMINISTRATIVE LAW IN GEORGIA

Purpose. In 1999 the adoption of the General Administrative Code and Administrative Proce-
dure Code in Georgia gave basis for creation of the new administrative law, since before the
entry into force of the above-mentioned codes, Georgia had no tradition of the administrative
law and, hence, no practice of the administrative justice. In Georgia being part of the Soviet
Union, and in the Soviet Union overall, the administrative law did not exist with the under-
standing that is regulated by the modern administrative law. The communist doctrine of the
administrative law radically differs from the modern administrative law because in those
times the administrative legislation was mainly defining the citizens’ obligations before the
administration, rather than ensuring citizens’rights and protection of their interests.

Methods. Therefore, the article discusses development stages of the administrative law, the
path gone through by the administrative law starting from the formulation until present time,
also the Soviet heritage and its influence on the development of the administrative law is
discussed, along with the influence of the European reception and establishment within the
Georgian legislation, the core factors are analyzed, which caused the necessity of the cre-
ation of new administrative law.

Results. The significant part in the article is devoted to the discussion of the subject of admi-
nistrative law and system of administrative law on the example of the Georgian administra-
tive law. The core elements of the implementation of public administration are discussed,
the notion of the administrative body, forms of activity of the administrative body and basic
principles that are characteristic to the Georgian administrative law.

Conclusions. In this regard, the important place is given to particularities of the admini-
strative proceeding and judicial process in Georgia, namely, so called “prejudicial” rule
of appealing within the administrative body, suspensive effect of the administrative appeal,
principles of disposition and inquisition in the administrative process, as well as the institute
of the amicus curiae is discussed, as a particularity of the Georgian administrative justice.

Key words: Georgian administrative law, reception of the legal system, General Administra-
tive Code of Georgia, Administrative Procedure Code of Georgia.
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1. Introduction

The purpose of the modern administrative law is to protect
persons from the bureaucratic arbitrariness of the adminis-
trative body, at the same time, make the legal-administrative
relations emerged between them more flexible and effective.
As far as the administrative law relates to everyday life,
the factual and, at the same time, legal diversity of the mod-
ern world brings on the agenda the modernization of public
administration and its regulation on legislative level.

In Georgia, the adoption of General Administrative Code
and the Administrative Procedure Code in 1999 played sig-
nificant role in the reformation of the administrative law. The
adoption of these codes created the foundation for the admin-
istrative law as a discipline, since the administrative law did
not exist as an independent discipline. The General Admin-
istrative Code stipulated the notion of administrative body,
the general provisions and principles of activity of the admin-
istrative body for the first time. Besides, the rules for the deci-
sion-making in the process of execution of public administra-
tion, deliberation with regard to the administrative appeals
and grounds for state responsibility were defined. Whereas
the adoption of the Administrative Procedure Code, has ini-
tiated the execution of administrative justice. This Code pre-
scribed the basic principles of the process, procedural legal
capacity, rules of jurisdiction in administrative courts, rules
for delivering judgments and filing appeals.

Amendments in the mentioned codes were introduced grad-
ually, which clarified and completed those provisions that had
some gaps as emerged by the practice. Consequently, the refor-
mation of the administrative law is ongoing nowadays as well.
Representatives of academics, practitioners and international
experts are involved in the mentioned process. Their work facili-
tates systemic and disciplinary study of the administrative law, as
well as development of administrative law in Georgia.

The purpose of the presented article is to make a certain con-
tribution to the development of the administrative discipline, to
the complex study of issues related to administrative law, which
is possible by consideration, analysis and delivering particular
conclusions on the issues linked with the creation of the admin-
istrative law as an independent subject, on one hand, and, on
the other hand, on issues related to its functioning.

The article discusses stages of development of the admin-
istrative law, the path it has gone through from the estab-
lishment up to now, the main aspects of the soviet heritage
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in the administrative law, the influence of European reception and incorporation into
the Georgian legislation, those important factors, which caused the necessity of the cre-
ation of administrative law. The core provisions will be analyzed, which are characteris-
tic to the administrative proceeding and judicial process.

2. Stages of the development of administrative law in Georgia

2.1. European reception in the Georgian legislation

It shall be noted, that Georgian law never has been the country closed and hidden into
its national values. It always showed big interest towards progressive culture and in this
way improved its own culture. Moreover, considering the geopolitical location of Geor-
gia, it always has been influenced by the east-west culture (Zoidze, 2005: 20). Geor-
gian law always was remarkable for the exceptional scope of borrowing foreign law
(Korkunov, 2004: 281). However, it shall not be understood as striving towards reception
of Georgia was done or is done by the direct transposition of foreign law. Georgian leg-
islator always tries to have harmonized and synthesized law. Herein, we shall note that
continuous strive and development of Georgia was interrupted by Russian annexation
and it had no possibility to implement serious reforms in the area of law during 70 years'.
Hence, the first stage of development of the Georgian administrative law starts only after
dismantlement of the Soviet Union and declaration of the independence of Georgia®.

At this point, it shall be noted that Europeanisation of the Georgian administrative
law was not a goal in itself, but such obligation derives from the constitution itself. As
far as the constitutional law defines the main principles and provisions of any area of law.
According to the opinions expressed in literature, we can find the dominant regulation
of the constitutional law mostly in the administrative law. In general the core principles
of constitutional law in the administrative law, comparing to all other areas, may be said
that are directed with more intensity. In particular, by virtue of administrative legislation
the content and principles of the constitutional law are specified (Tskhadadze, 2016: 5).

2.2. The heritage of the Soviet Union in administrative law

Because of the communist regime existing in Georgia, the administrative law devel-
oped in different direction. According to the communist doctrine, administrative bodies
are instruments for only expressing and implementing the will of a State (Adeishvili,
Samkharauli, 2003: 3). In general, the concept existing in those times did not arouse
the necessity of having mechanisms for protecting citizens’ rights in relation to admin-
istrative bodies and it was based on the restrictive rules in the administrative legal rela-
tionships, as well as types of responsibilities for the breach of these rules. All these

! On February 24 of 1921, Soviet Russian troops entered Georgia and took the whole territory.

2 0n 31 March of 1991 referendum was conducted in Georgia in which 90,3% of the whole
population participated. On the question of referendum — whether they want to restore the inde-
pendence on the basis of the declaration of independent act of 26 May of 1918, the 98,9%
of the referendum participants answered positively. Based on this, on 9 April of 1991 the act on
the restoration of the Independence of Georgia was adopted. Restoration of independence based
on the independence act of 26 May of 1918 meant that after restoration of independence the State
of Georgia would be the legal successor of the democratic republic of Georgia of 1918—1921 years.
However, after dismantlement of the Soviet Union diverse countries in the world and UN recog-
nized independence of Georgia not as of successor of the democratic republic of Georgia, but as
a successor of the soviet socialistic republic of Georgia.
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had a negative influence on the public administration sphere. The legal nihilism was so
strong that that prevented firstly creation of such administrative legislation, which would
be based on human rights. Given that the communist doctrine linked public adminis-
tration not to the rules of law principle, but the will of communist party, the admin-
istrative legislation reflected only the will of the prevailing class, which was given to
administrative bodies in form of directives by the communist party. Administrative law
was equated only with the Administrative Offences Code that stipulated administrative
offences and types of responsibilities/sanctions.

In the democratic and legal state public administration and administrative legislation
regulating it have functions of ensuring basic human rights, order, protection, provision
of service and democratic guarantees. In everyday life, realization of these functions
(public and private) is done by the administrative legislation. Considering the European
legal experience in this sphere, for which human is considered as a main value, has
only a positive impact on the increase of standard of protection, control and stability.
Clearly, in the conditions of state constitutional identity, this only facilitates the realiza-
tion of those thoughts of legislator that are considered in general constitutional norms
(Kalichava, 2017: 289). Therefore, preparation of both draft codes in Georgia was car-
ried out according to experiences of administrative legal orders from different western
countries. Experts from Netherlands, Germany, France and US participated in the prepa-
ration of draft laws, in order to share experiences of their countries. At the end, the group
of reformers agreed on the reception of Dutch and German models of administrative law.

2.3. Need for creation of new administrative law

After the political changes, namely collapse of the Soviet Union, the political will
of Georgia appeared to aim at establishing bodies based on totally new concept and trans-
form into democratic and lawful country. Consequently, the development of administra-
tive law was put on the agenda in a way that it would regulate public administration
and legal affairs between citizens, the role of public administration in the protection
of citizens’ interests and rights should have been increased. Therefore, during the codifi-
cation of administrative law it is advisable to define general principles of administration.
Inasmuch as, the purpose of regulating principles under legislation is that citizen, who
reads the law, may understand the main essence of the law promptly (Winter, 2013: 68).

The idea of codification of administrative law initiates from 1997, after Georgia has
become a member of the Council of Europe and took an obligation to put the legislation
into the framework of the rule of law principles. On September 2 of 1997 the Parliament
of Georgia adopted resolution on “the harmonization of the Georgian legislation with
the European Union law” (Parliament of Georgia, 1997), according to which from Sep-
tember 1% of 1998, all laws and other normative acts shall be adopted in compliance with
the standards and norms prescribed by the European Union. The purpose of mentioned
normative obligations was to develop processed of integration of Georgia into interna-
tional institutions of Europe, approximate and harmonize legal systems, to ensure compli-
ance of Georgia legislation with principles recognized by the European Union.

The new administrative law stood before the necessity to solve problems of various
and, at the same time, complex nature. Consequently, the role of the legislative body
of those times was highly important, as it stood before a big challenge. In particular,
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the issue of privatization of state assets, legislative guarantees of the freedom of entre-
preneur, decentralization of administration and many other issues, which are important
for establishment of the state of market economy, required legislative amendments.

As stated by the German scholar Gerd Winter, among the transitional countries
the transformation of Georgian legal order is exemplary for two grounds: first is that Geor-
gia promptly conducted changes in the legal form and comparing to other Eastern or Asian,
or CIS countries managed to develop rapidly (Winter, 2013: 68). The Parliament of Geor-
gia on June 25 of 1999 (Parliament of Georgia, 1999a) adopted the General Administrative
Code of Georgia, and on July 23 of the same year — the Administrative Procedure Code
(Parliament of Georgia, 1999b). Exactly by the adoption of these two codes, the develop-
ment of new administrative law, as of discipline of law, has started in Georgia.

3. Review of the reform implemented in the administrative law

3.1. I stage of the reform of administrative law

As mentioned above, in 1999, since Georgia became member of the Council of Europe,
protection of human rights turned out to be the priority issue within the national legisla-
tion. Therefore, the formation of modern administrative law in Georgia was leaded in two
directions: one in the legislative regulation of public administration and second in creation
of administrative justice (Adeishvili et al., 2005: 22). Georgian legislator decided to regulate
the relations aroused between citizen and state in the substantial as well as in procedural
framework by adopting separate acts. Often, in countries of continental law system, sub-
stantial and procedural administrative norms are regulated separately. Distinctive regulation
of the legislation is related to those important legal affairs that, on one hand, are regulated
by the substantial administrative legislation and, on the other, hand by the procedural admin-
istrative legislation. Substantial administrative law regulates the entitlement of administra-
tive body to interfere in the rights, hence prescribes thematic-essential provisions between
the person and administrative body. The administrative justice defined the rules according to
which the process of decision making takes place in court. Hence, there is a interdependent
close connection between those, as well as there is a significant distinction. Therefore, for
compiling substantial and procedural norms in one legislative act it is important to have string
argument, which would justify not only the effectiveness of its usage from technical perspec-
tive, but first would clarify the legitimate purpose of regulating administrative law relations.

In Georgia, the administrative law consists of general and special parts. The general part
entails general norms regulating governmental sphere. General administrative law stipulates
core rules for activities of governing bodies and covers any governing institution, despite
the activity of this institution, and the special part of the administrative law entails particular
components of public law; additionally, it regulates certain areas of governmental activities,
according to the group of objectives (e. g. police law, construction law, social law, etc.).

3.2. II stage of the reform of administrative law

The second crucial stage of the development of administrative law started in 2014.
Namely, on June 27 of 2014 the Association Agreement (AA)® was signed between Georgia
and the European Union, according to which one of the proclaimed core obligation is that

3 Association Agreement between the European Union and the European Atomic Energy Com-
munity and their Member States, of the one part, and Georgia, of the other part, 27/06/2014.
URL: https://matsne.gov.ge/document/view/2496959?publication=0.
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parties shall further strengthen respect for fundamental freedoms, human rights, includ-
ing the rights of persons belonging to minorities, democratic principles, the rule of law,
and good governance, based on common values of the Parties. Therefore, in the framework
of the EU-Georgia Association Agreement Georgia committed itself to strengthen good
governance. Following this, in 2016 the constitutional reform took place in Georgia, based
on which numerous amendments were introduced into the Constitution of Georgia. One
of the amendments concerns obligation of administrative bodies to ensure good gover-
nance. Particularly, as a result of reform the new record was introduced in the Constitution,
which ensures engagement of a person in the process of public administration. The new
edition of the Constitution of Georgia offers a new right in the catalogue of fundamental
rights in the form of good governance, namely, according to article 18* of the constitu-
tional law of Georgia “on the amendments to the Constitution of Georgia”, person has
aright to have the case related thereto, deliberated fairly by the administrative body within
a reasonable period of time. Current provision ensures the right of a person to address
administrative body for fulfillment of his/her interests and queries, as well as to participate
in the administrative proceeding, get aware of case materials, also an obligation of admin-
istrative body to justify its decision and deliberate the case in reasonable period.

According to the new edition of the Constitution of Georgia, good governance, as
well as codification of fundamental right in the main law of the country, will facilitate
the protection of person’s rights and effectiveness of public administration. Therefore,
such provision represents a “new category” of fundamental right, by which the basic
principles of administrative proceeding are constitutionalized, and this represents a nov-
elty for the Georgian legal sphere. Moreover, the mentioned provision will facilitate
development of good governance, as a fundamental right (Tskhadadze, 2017: 54).

4. Scope of the General Administrative Code of Georgia

4.1. Notion of administrative body

Even though, the notion of administrative body in the administrative law gives pos-
sibility for non-uniform interpretation, that is why regulation of its legal definition in
the code evidently often does not solve the problem, however for definition of adminis-

4 Article 18 “Rights to fair administrative proceedings, access to public information, informa-
tional self-determination, and compensation for damage inflicted by public authority™:

1. Everyone has the right to a fair hearing of his/her case by an administrative body within
a reasonable time.

2. Everyone has the right to be familiarized with information about him/her, or other informa-
tion, or an official document that exists in public institutions in accordance with the procedures
established by law, unless this information or document contains commercial or professional
secrets, or is acknowledged as a state secret by law or in accordance with the procedures estab-
lished by law as necessary in a democratic society to ensure national security or public safety or
to protect the interests of legal proceedings.

3. The information contained in official records pertaining to an individual’s health, finances
or other personal matters shall not be made available to anyone without the consent of the individ-
ual, except as provided for by law and as is necessary to ensure national security or public safety,
or to protect public interests and health or the rights of others.

4. Everyone shall be entitled to full compensation, through a court, for damage unlawfully
inflicted by the bodies of the State, the autonomous republics and local self-governments, or their
employees, from state funds, the funds of the autonomous republics or the funds of local self-gov-
ernments, respectively.
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trative proceeding and specification of the scope of the judicial code, it is important to
define the meaning of administrative body.

The General Administrative Code defines the notion of administrative body, according
to which administrative bodies are the State, the self-government institutions, also any other
entity, which are equipped with public law powers for ensuring public and private interests.

In light with the definition, first part if the organizational conception of administrative
body (state and local self-government institutions), and second part represents the func-
tional conception (“any other entity”). In this case, the second part of the definition is
important as we mention here not state bodies, but any other entity, which is not a state
institution and does not represent the subject of relations of public law however, based
on the legislation carries out public powers. Under “any other entity”, we assume legal
entities of private law, which, in accordance with the legislation, may be equipped with
public law powers by the State.

It shall be noted, that in practice public governance functions are transferred to private
entities when it is necessary to have specialized knowledge and creation of public insti-
tution for that purpose would be linked to excessive costs. Whereas, private entities may
exercise the power more effectively and with less costs. Consequently, it is not possible
for legislative act to prescribe exhaustive list of those organizations, which may fall under
the definition of administrative body and exercise public powers. For this reason, the guid-
ing factor is the second part of the definition, its functional conception, according to which
we may identify the subject, whether it executes the public authority or not.

4.2. Forms of activity of administrative body

In accordance with the General Administrative Code, administrative act (individual
or normative act) stipulates the forms of activities of an administrative body, also the fac-
tual deed of an administrative body — real act, which has no legal outcome. However,
it shall be noted that for being more flexible and effective public administration issues
not only acts or implements particular actions, but also it may conclude an agreement
as a form of mutual expression of will. Conclusion of an agreement by administrative
body represents one of the most spread form of activity. Base on the type of the regu-
lated relationship, administrative body may conclude agreements under private law, as
well as public law. The important criteria for differentiating legal nature of an agree-
ment is the purpose for which the agreement is stipulated, would it be under public law
(administrative agreement) or aiming at creating private law relations. Hence, admin-
istrative agreement differs from other agreements by the object. Particularly, by virtue
of an agreement administrative body delegates the power of exercising public functions
to other party of the agreement.

4.3. Principles of administrative law

Not only general constitutional principles are outlined in the administrative legis-
lations, such as: democratic state, state of law and principles of social state, but also it
is regulated to have principles characteristic for administrative law, so-called special
principles: effectiveness of public administration, discretional power of administrative
bodies, right to lawful fidelity, publicity, impartiality. Special principles characteristic to
administrative law are regulated in the General Administrative Code of Georgia, as well
as in the Administrate Procedure Code of Georgia (Tskhadadze, 2016: 6).
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4.3.1. Principle of legal reservation

Requirements of State of law prescribe that the administrative act issued in accor-
dance with the legislation by the administrative body with its content, purpose and scope
shall be specified in a manner that the citizen has a possibility to foresee and “calculate”
in advance the measures to be implemented under this act’. All these are directed to make
interference of public governance more predictable. Legislator shall regulate the content
of the activities of an administrative body and it should not be limited by general princi-
ples (Tskhadadze, 2016: 9).

4.3.2. Discretional authority

We come across the definition of discretional authority principle among definitions
of terms in the General Administrative Code of Georgia, where the discretional authority
is defined as liberty of an administrative body or administrative official to choose most
acceptable decision among several decisions set by the legislation based on protection
of public and private interests.

Granting discretional power does not mean full freedom of the administrative
body, but the mentioned article sets framework of decision-making competence
for respective administrative body. On one hand, it is limited by the requirement
established by law, and on the other hand, considering the proportionality of public
and private interests, which means that in every particular situation such interests
shall be scaled and compared.

5. Administrative justice in Georgia

5.1. Scope of the Administrative Procedure Code

As it was stated above, in the Soviet Union times administrative justice existed only
with regard to administrative offences. Inasmuch as administrative legal relations cre-
ate guarantees for protection of rights and necessity for protection, therefore the exis-
tence of administrative justice is essential. By the adoption of Administrative Procedure
Code in Georgia in 1999, the administrative legal disputes are deliberated by the admin-
istrative court. Firstly, the code regulated the institutional subordination of the court
and also the issue of jurisdiction. Regulation of mentioned issues is very crucial as after
positive decision on institutional subordination the question arises exactly which court
shall deliberate and decide the case. In comparison to subordination, by virtue of which
the powers are defined between diverse legal bodies, jurisdiction also defines the power,
but only among courts (Kopaleisvhili et al., 2008: 141).

According to article 2 of the Administrative Procedure Code, the subject of the admin-
istrative dispute may be: a) compliance of the administrative legal act with the Georgian
legislation; b) conclusion, implementation or termination of the administrative agree-
ment; ¢) obligation of administrative body to restitute the damage, issue administrative
legal act or implement other action; d) declaring nullity of an act, defining the existence
or non-existence of the right or legal relations.

Along with the abovementioned, the Administrative Procedure Code outlines special
types of administrative judicial procedure. Namely, the court deliberates by administra-

3 Decision of the Federal Administrative Court of Germany from July 4 of 1956, (BVerwGE 4,24).
URL: www.juris.de.
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tive legal process the case of placing person in hospital for the purpose of non-voluntary
psychiatric assistance, also administrative judicial process on preclusion of domestic
violence, protection and help for victims of violence, moreover administrative judicial
procedure is used with regard to the realization of frozen assets of tax payer by the tax-
ation body, and other cases.

Paragraph 3 of article 2 of the Administrative Procedure Code is crucial provision,
according to which, besides the cases listed above, other cases are also deliberated in
court with administrative legal procedure mostly related to those legal relations that
derive from administrative legislation. Such provision enhances the scope of jurisdic-
tion of administrative court and disputes are not deliberated with narrow sense only for
checking the lawfulness of acts and real acts. At the same time, such provision gives
possibility to differentiate civil, constitutional and administrative disputes.

5.2. Review of amendments made to the Administrative Procedure Code

The first edition of the Administrative Procedure Code that entered into force in
2000 entailed 35 articles. Afterwards this law has been amended 50 times approximately
and nowadays comprises 48 articles and additional 30 articles on special proceedings. The
main part of amendments represents the outcome of the practical experience and is related
to very particular issues, especially adjusting terms for proceeding, involving third parties
in the administrative process, administrative process on checking lawfulness of classifica-
tion of secret information, types of claims, admissibility of types of complaints and pre-
requisites for justification, and admissibility of appellate and cassation complaints.

Certain factual circumstances resulted in introduction of special types of proceedings
on administrative cases, which is a competence of administrative body by its nature, but
considering their importance, competence of hearing such cases was given to judges
deliberating administrative disputes, as for instance permitting the control of activities
of an entrepreneur, preclusion of domestic violence, or placing person in the hospital
with the purpose of providing psychiatric assistance.

The legislative strategy of the Administrative Procedure Code is that administrative
cases most of the time are deliberated by using Civil Code. Therefore, the Administrative
Procedure Code entails only those rules that are different from regulations of the Civil
Code of Georgia. Despite this theoretically understandable line, there are doubts with
regard to some paragraphs in court practice, namely: whether the regulations of the Civil
Code are substituted by the regulations of the Administrative Procedure Code? Whether
respective provisions of the Civil Code shall be used directly or with analogy?

For example: the legal condition of participants to the administrative process is regu-
lated with respective norms of administrative, as well as civil procedure legislation. As it
is known, legal relationship does not exist without parties and in this regard, the admin-
istrative law is not an exception. However, the Civil Procedure Code of Georgia defines
the circle of subjects of administrative process. Article 14 of the Administrative Procedure
Code, which concerns participants of the administrative procedure, stipulates that except
persons defined in article 79 of the Civil Procedure Code of Georgia, the administrative
body, which issued and administrative act or implemented action of legal relevance,
participates in the administrative process. Therefore, administrative legislation broadens
the circle of subjects in the process and introduces administrative body as a compulsory
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participant. This is the core distinctive feature of the administrative process comparing
to the civil procedure law. In the administrative process beside the subjects mentioned
above, administrative body must be party to the case either as a plaintiff, or as defendant.
Moreover, according to the administrative legislation everyone has a right to participate
by the representative in administrative legal relations.

Despite the similarity of legal institutes, the reference by the administrative law to
use civil law provisions in the administrative process shall nor serve to the fact, that civil
law provisions must be used directly by public law. Direct application of civil law forms
destroys core distinctions between the public and private law, as administrative legal rela-
tions principally differ from private law relations by its essence. In particular, the expression
of will by a person which is characteristic to private law, may confront the will of a State
in public law. Herein it should be noted that using private law provisions does not always
cover administrative legal relations, as far as regulation of administrative legal relations is
impossible without administrative legislation (Tskhadadze, 2018: 36).

5.3. Particularities of the administrative justice

5.3.1. Principles of administrative process

By introduction of administrative legal procedure in Georgia, the significant principles
of administrative process were also defined: principle of disposition, principle of inquisition,
principle of leading process by the judge, principle of oral nature of judicial proceedings
and principle of directness, principle of publicity, principle of adversary proceeding, prin-
ciple of equality before the law, principle of independence and impartiality of the judiciary.

5.3.2. Filing a complaint in the administrative body by administrative proceeding,
so called “prejudicial” rule

According to paragraph 5 of article 2 of the Administrative Procedure Code, judge may
not admit the claim against administrative body, except the occasions prescribed by law, if
plaintiff did not use the single possibility to file administrative complaint as prescribed under
the General Administrative Code of Georgia, which implies the prejudicial authority.

Prejudicialness entails restriction of person’s right to apply the court until he/she
will not exhaust the right of protection base on administrative regulation by filing com-
plaint in the administrative body. Administrative rule of filing complain firstly implies
protection of the right of a person in short period of time and it represents measure
of self-control for the system of administrative body. Thus, contesting the decision in
the administrative body as prescribed under law gives possibility to the interested party
to claim review of a final decision made through the administrative proceeding.

Here we shall note that by itself, the right to apply the court does not fall into cate-
gory of absolute rights. It may be restricted and, in such way, states are taking advantage
of certain freedom to act. However, prescribed restrictions shall not limit the right to
apply to the court tin a way that it loses its sense.

5.3.3. Suspensive effect of the administrative compliant

For ensuring the determination of real guarantees for the protection of person’s rights
and restoration of the infringed right effectively and promptly, important provision in
the regulation of law, which concerns the suspension of the disputed act, in case the com-
plaint is filed, until the final decision. According to this, administrative act is suspended
until the decision is made.
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5.3.4. Principle of disposition

The basis for the principle of disposition lies in article 3 of the Administrative Proce-
dure Code of Georgia. The principle of disposition gives possibility to parties of the pro-
cess to decide individually issues such as application to the court, defining subject
of the dispute and concluding case by settlement.

The principle of disposition gives leading role to parties of the process. Only plain-
tiff may determine in what scale he/she will apply to the court. The principle of dis-
position gives parties a possibility to decide by themselves whether to settle or not. In
light of the principle of dispositions parties also decide the issue of presenting evidence
and when necessary revoking evidence. The result of the principle of disposition is that
by its virtue it is possible to admit the claim or settle in certain cases (Kopaleisvhili et al.,
2008: 21).

5.3.5. Principle of inquisition

The content of the principle of inquisitions is that the court hearing administrative
case is entitled, deriving from public interest, to make efforts on his/her own initia-
tive for obtaining the evidence necessary to deliberate the case. The judge on his/her
own initiative or by motion of the party may obtain evidence necessary for discussion
of the administrative dispute.

The ground for the principle of inquisition lies in article 4 of the Administrative Pro-
cedure Code of Georgia, according to which “<...> Court is entitled on its own initiative
to make decision on receiving additional information or presenting evidence”.

The principle of inquisition applies in occasions, when in relation to the particular
case there is a specific public interest. This is the occasion when the existence of public
interest influences the decision. In case of existence of public interest, the decision on
the administrative case and prerogative to find objectively the evidence and circum-
stances in order to identify the truth, may not be entrusted only to the parties. In such
case, the title of the court to define the issue of presenting evidence required for the case
and investigate on its own respective circumstances, is the prerequisite for protection
of public interest (Kopaleisvhili et al., 2008: 21).

5.4. Institute of Amicus Curiae

Institute of “amicus curiae” is very important one in terms of increasing involve-
ment of interested parties and executing justice effectively. The institute of amicus curiae
means that any person who is not party to the dispute or a third party, may present his/
her written opinion regarding this case. The purpose of presenting written opinion must
be supporting any of the parties to the case. This written opinion must help court in
properly evaluating the discussed issue. If the court considers that the written opinion is
not drafted in compliance with the requirements stipulated in this provision, the opinion
will not be deliberated. The court is not obliged to share the arguments presented in
the written opinion, however, if he/she considers it necessary, may use the opinion sent
by amicus curiae. This opinion may be reflected in the motivational part of the decision.

6. Conclusions

Deriving from all presented above, development of new ideas and concepts in
Georgia resulted in the necessity of reforming administrative law. Georgian admin-
istrative law experiences reform of several stages. The first stage of the reform is
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linked to the period of declaration of independence of Georgia and to an important
fact, when Georgia became member of the Council of Europe and took an obligation
to harmonize legislation with the European Union legislation, what entailed putting
all laws and bylaws in compliance with the standards and norms defined by the Euro-
pean Union. The first results of the reform implemented in Georgia are the General
Administrative Code and the Administrative Procedure Code of Georgia adopted in
1999. Adoption of these codes became foundation for developing new type of admin-
istrative law, as the discipline of administrative law was developing in completely
different direction in the period when Georgia under the soviet regime, administrative
procedure law and separate discipline and legislation did not exist at all. Herein, we
shall note that experiences of administrative legal order of diverse western countries
played crucial role in the creation of substantial and procedural administrative legis-
lation in Georgia. Namely, reception of German, Dutch and American legal systems
was made into Georgian legislation. As far as administrative law is linked to everyday
life, factual and legal variety of modern environment influences greatly the codifica-
tion of discipline, the issue of constant change of the legislation arises, but despite
that, Georgian administrative law does not stray from the purpose which was set in
1999 by creation of new administrative law.

Inasmuch as according to the Association Agreement, ensuring protection
of human rights, rule of law and good governance is one of the priorities of pub-
lic administration. Therefore, after signing the Association Agreement next phase
of reforming Georgian legislation is initiated. Herein, we shall note that amendments
of Georgian administrative law shall respond to the criteria of State of Law, also
while adopting provisions the socio-economic reality existing in Georgia shall be
taken into consideration.

As it was mentioned above, transition from the soviet system to post-soviet system
touched almost all areas of life. State institutions developed, democratization was under-
going, etc., what is not achievable with the highest quality from the very start. In such
occasions states, which have to transit to the completely different legal system, directly
transpose models of democratic, developed countries, which mostly is done mechan-
ically and without thinking through. Hence, the Georgian administrative law, where
“translation” was done directly from German-Dutch legal system, also is undergoing
a reform and specification of certain provisions or institutes.

The fact that a lot of changes are introduced in the Georgian administrative legisla-
tion is a result of many factors, at the same time, establishing innovatory ideas is not easy
within the activity of administrative bodies. By virtue of these codes, certain provisions
are being realized in practice gradually, which in itself has a negative impact on effective
public governance. Therefore, studying and researching actual issues in the administra-
tive law will facilitate effective and qualified work of public administration; simultane-
ously ensure making justified decisions by administrative bodies.

In light of the abovementioned, Georgia has moved forward by one more step on this
path, towards normal everyday life of the society, which expects regulation action from
the administration and wants to participate in this process, and in case of illegal actions
it is ensured with the protection of rights.
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Mema. 3 npuiinammsam y Ipysii ¢ 1999 poyi Cninbno2o aOMinicmpamueHoco KoOekcy md
AOominicmpamugHo-npoyecyanbno2o Kooekcy Oyna 3aKkaiadena OCHO8A CMBOPEHHA HOB020
aOMIHICMpamueHo2o npasd, OCKLIbKU 00 HAOPauHs YuHHOCMI yumu kooexcamu Ipysia ue
Mana mpaouyii aOMiHiCmpamuerHo2o npasa ma, 6i0N0GiOHO, NPAKMUKU AOMIHICMPAMUBHO2O
npasocyoos. Y I[pysii, sxka exoouna do cknady Paoancvkoco Coiozy, sx i 6 Paodancvkomy
Coro3i 3aeanom, aOMIHICMpAMuUEHO20 NPaAsa 6 MOMYy PO3YMIHHI, SKe Pe2yIEMmbCs CYyYaACHUM
aoOMiHICmpamusHuM npaeom, He Oyno. Komymicmuuna Ookmpuna aoMiHiCmpamusHo2o npasa
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PAOUKANLHO BIOPIZHANLACA BI0 CYUACHO20 AOMIHICMPAMUBHO20 NPABA, OCKINLKU AOMIHICmMpamuere
3aKOHO0ABCME0 MO20 HACy OYI0 NPABOM, SIKe NEPeBalCHO BCIMAHOBNIOE 30008 A3AHHS SPOMAOSAH
w000 aominicmpayii, a He 3acobOM, Wo 3a6e3neuye 3axXucm npae 2pomMacan i ixuix inmepecie.
Memoou. Y cmammi ananizyiomvcsa emany CmMeopeHHs ma no0AIbui020 PO3GUMKY 2PY3UHCHKO2O
AOMINICIMPAMUEHO20 NPABOCy00sl, 3A20CMPIOEMbCS  Y6a2ad HA OCHOGHUX HPUHYUNAX, SAKI
nepeobayaromovcs 2py3UHCoKUM AOMIHICIPAMUBHO-NPOYECYATbHUM NpagoM. Y ybomy ceHci
3HAuHe Micye 8i0800UMbCSL 0COONUBOCMAM AOMIHICMPAMUBHO20 NPOBAONHCEHHS U CYOOUUHCMBA 8
I pysii, 30kpema mak 36aHOMY «NPEOUYIATLHOMY» NOPSAOKY OCKAPICEHHSL 8 AOMIHICMPAMUBHOMY
OpeaHi 8 AOMIHICMPAMUGHOMY NOPAOKY, CYCHEH3IUHOMY eeknmy aOMIHICmpamueHoi cxapeu,
NPUHYUNAM OUCNO3UMUBHOCMI MA [HKEI3UYIUHOCMI 6 aoMinicmpamusHomy npoyeci. Taxoowc
P0321A0AEMbCA THCMUNYM 00HO20 CyOy AK 0COOIUBICMb AOMIHICMPAMUBHO20 NPABOCYOO5.
Pesynomamu. 3naune micye 6 cmammi npuoiigemsbCs po3ensdy npeomema a0MIHICMPamueHo20
npasa ma cucmemu AOMIHICMpaAmMueHoO20 NPaea Ha NPUKIAOI 2PYZUHCHKO20 AOMIHICIPAMUBHO20
npasa. Posenadaromvca ocnogui enemenmu  30iliCHeHHA NYONIUHO20 YRPAGNIHHA, NOHAMMS
AOMIHICMPamugHo20 0peawy, Gopmu OiAIbHOCMI AOMIHICMPAMUBHOZO OP2aHy mMa mi OCHOBHI
NPUHYUNU, AKT XaPAKMeEPHi 015 2PY3UHCLKO20 AOMIHICIMPAMUSHO20 Npasd.

Bucnoexku. YV Hasedewomy nnani  eajcauge micye  8i0800UMbCA  OCOONUBOCMAM
AOMIHICMPAMUEHO20 CYOOUUHCMBA T CYO08020 npoyecy 81 py3il, acame max 36aniti « 00Cy008iil»
HOPMI OCKAPHCEHHs 8 AOMIHICMPAMUBHOMY Op2aHi, Wo NPUNUHAE Oil0 AOMIHICMPAMUBHO20
OCKAPIICEHHS, NPUHYUNAM OUCNO3UMUBHOCMI U OI3HAHHA 6 AOMIHICMPAMUEHOMY npoyeci,
a makoxc IHcmumymy «amicus curiaey («opye cyoy»). Obzosopworwombsbcsa 0cooru8ocmi
2PY3UHCHKO20 AOMIHICmMPamugHoi ocmuyii.

Kuro4oBi ci1oBa: rpy3uHCBKE aIMiHICTPAaTHBHE IIPABO, PELEIIis MIPaBOBOI CHCTEMH, 3aralbHuit
aaMiHicTpaTuBHUE kopekc I'py3ii, AaMiHicTpaTuBHO-IIpoLecyalbHui kopeke I pys3ii.
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PROBLEMS OF THE DEVELOPMENT OF ADMINISTRATIVE LAW

AND ADMINISTRATIVE AND LEGAL DOCTRINE IN THE REPUBLIC

OF ARMENIA (CONCEPT AND SUBJECT MATTER OF ADMINISTRATIVE
LAW, ADMINISTRATIVE LAW WITHIN THE SYSTEM OF PUBLIC LAW,
THE SYSTEM AND SCIENCE OF ADMINISTRATIVE LAW)

The author of this study has studied in details the problems of the formation and development
of administrative law, administrative and procedure law, administration and administrative
doctrine in the Republic of Armenia (Khandanian, 2019).

The relevance of the research. The integrated institution of systemic protection of individual
rights and freedoms became a part of administrative and legal regulation’s mechanism in the
areas of administration and administrative procedure after the amendments to the Constitu-
tion of the Republic of Armenia (December 6, 2015), which established the legal protection
of individual rights and freedoms as a priority (the Art. 3 and Chapter 2 of the Constitution
of the Republic of Armenia).

The national science of administrative law at present time, is undergoing a rethinking, updat-
ing and replenishment of the conceptual apparatus. This process is associated with changes
in the economic and legal systems of the Armenian society.

The tasks related to the formation of the civil society and legal state in Armenia make it
necessary to take a fresh look at many administrative and legal concepts that have become
customary with regard to their compliance with the modern stage of development of adminis-
trative law and the science of administrative law of the Republic of Armenia.

The theory of administrative law, which has the status of fundamental science in the system
of national jurisprudence, faces complex challenges — revising and rethinking the scope of
such fundamental concepts as legal personality issues in administrative law, as well as the
concepts and content of administration, administrative and legal acts, the purpose and objec-
tives of administrative procedure, etc.

Objective of the research. The objective of the research is to develop the basic provisions of the
scientific concept of modern administrative law and procedure corresponding to what happened
in Armenian society. Besides, the present study is aimed at a comprehensive, interrelated study
of theoretical problems of administrative law and procedure in the context of the reforms carried
out in our country, the transfer of legal theory and practice into a qualitatively new status.
Research method. The methodological basis of the research consists of the provisions of
modern scientific methodology, the latest tools and methods of the theory of administrative
law and other branches of law. While working on the topic the author has focused on the
results of the research of national and international theorists and practitioners working in
the areas of public administration and administrative procedure. The systematic approach
to the problems of administrative law made it possible to conduct a thorough analysis of
the attributes of administrative law and procedure. The author of the work has also used
the methods of scientific cognition, logical methods of analysis, synthesis, generalization,
comparison, abstraction.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-25-2019 43



3APYBI)KHE AJIMIHICTPATUBHE ITPABO TA IPOLIEC

According to the author of the research, the analysis of any state and legal problem, including
the problem of administrative law and procedure, should be carried out on the basis of the
concept of the rule of law state.

The main results of the research. The implementation of the norms of administrative law
in the modern period of the development of the Armenian society is one of the most urgent
tasks of the state and legal activity. Administrative and legal norms are of paramount impor-
tance for the entire society in the and for each citizen of the Republic of Armenia in particu-
lar, through the regulatory acts of its agencies related to ensuring the rights and legitimate
interests of citizens and economic entities in the field of public administration. The norms of
administrative law play an important role in the regulation, organization and functioning of
the state apparatus, ensuring the proper and timely definition of positive relations in the field
of public administration through administrative procedures and regulations. In this regard,
the author focuses on the key issues of political and legal modernization and improvement of
administrative law and procedure of the Republic of Armenia. In particular, the author has
revealed the content and characteristics of the subject matter of administrative law of the
Republic of Armenia, the place of administrative law in the system of public law, the system
and science of administrative law.

As a result of the work, carried out in accordance with the objective of the research, the
author has come to certain results and conclusions that probably reflect the main tendencies
in the development of administrative law and procedure of the Republic of Armenia and,
in our opinion, will contribute to enrichment of the conceptual apparatus of the science of
administrative law and procedure.

The improvement and amendments of Armenian legislation, the socio-economic and political
reforms carried out in the Republic of Armenia, and the transformation of administrative
apparatus have a significant influence on the science of administrative law.

According to the author of the research, it is almost impossible to find a sphere of public
relations that would not be left without administrative and legal influence.

The author of the research has also paid attention to the problems of administrative proce-
dure, administration, legality, administrative justice, correlation of administrative law, pro-
cedure, administration and the relevance of the problems of law-enforcement practice.

The research that we have carried out suggests that separation from the absolutization of the
regulatory approach to administrative law prevailing in the Soviet legal science, diversity of
opinions is in legal thinking and integration of legal sciences, the subject of which includes
administrative law and procedure as objects of the research, in predetermining changes in the
subject matter’s content, system and structure of administrative law and procedure.

The systematic approach to study basic institutions of administrative law deepens our
understanding of the social nature of administrative law and procedure, allows for a
deeper study of individual institutions and categories of administrative target-oriented
development of a civilized society.

Due to changes occurring in the country, the system and structure of administrative law and
procedure, as well as formal sources of administrative law (for example, judicial and admin-
istrative precedent) also change.

The author of the research has highlighted the importance of creating an adequate philosoph-
ical, legal and ideological paradigm of the development of administrative legal awareness
and worldview, ensuring legal stabilization of Armenian society in the context of moderni-
zation of the political system of the Republic of Armenia and declared reform, based on key
principles of modern democratic law, respect and protection of human rights and freedoms.
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Conclusions. The following conclusion, formed in the work, is that the doctrinal under-
standing of administrative jurisprudence is, to say the least, inconsistent; this is the
main problem of the theory of administrative law, which, in the author’s opinion, can be
removed by reforming legislation (for example, with the adoption of the new Code on
Administrative Offenses, etc.).

According to the author, it can be stated that the importance of administrative and adminis-
trative procedural legislation, as well as the norms of administrative law in general, attracted
and attracts the attention of scholars and practitioners. Considering the current tendency in
the development of legal science, it can be argued that the science of administrative law will
continue to develop intensively and perspectively in the future.

Key words: legal state, reform, administrative law, administrative procedure, modernized
society, law system, law and order, state authorities, civil society, jurisprudence, political
system, human rights, administration, administrative act, law-enforcement practice, inter-
pretation.
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1. Introduction

The legal system of the Republic of Armenia has entered
a completely new stage of legal and political developments,
which is characterized as an ambitious initiative to form leg-
islation inherent in a sovereign state’s legislation and corre-
sponding law-enforcement experience (Republic of Armenia
25th anniversary, 2017). The state policy administering con-
sonant with building statehood was announced in our country
with the acquisition of state independence, that meets mod-
ern international criteria and solely dictated by the principles
of democracy and universal human values.

Inevitably, these really necessary and fair intentions faced
a number of obstacles, among which we also feel the lack
of sufficient grounds and conditions for the required profes-
sional skills. Moreover, the creation of a really unique system
of national law could not be considered realistic in a fun-
damentally reformed society and in the context of the main
tasks in overcoming the various challenges facing the latter in
the shortest time, and ultimately, taking adequate steps towards
the formation of legal political culture with a democratic spirit.

With the adoption of the new Law of the Republic of Arme-
nia “On the Fundamentals of Administration and Administrative
Proceedings” on February 18, 2004 (Parliament of the Repub-
lic of Armenia, 2004) and “Administrative Procedural Code” on
January 7, 2014 (Parliament of the Republic of Armenia, 2013),
Armenia has taken a decisive step in the field of administrative
law and the establishment of a legal state. Although the basis for
this was already laid in the new Constitution, adopted in 1995,
however, to implement these principles, it was necessary to aban-
don the old Soviet laws, the starting point of which was the domi-
nant position of the state over private individuals. Administrative
law of the Soviet era did not protect citizens before the state, but
was aimed at guiding the behavior of citizens through sanctions.

This process of changes was also characterized by
the introduction of new structures, structures and methods
of research. This turn of common administrative law leads
the Armenian people to the adoption of the constitutional
and administrative traditions of Europe. It is characteristic
for these spiritual and political traditions that state power
and its holders are constrained by law, that law is higher than
power and that political power can act exclusively within
the framework of law. Thus, Armenia joins the highest crite-
ria of the European legal culture that dominates in the coun-
tries of the Council of Europe.
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2. The concept and subject matter of administrative law

The key to the implementation of the policy of the government of the Repub-
lic of Armenia in the current era of social development, consonant with the key tasks
of the fundamental revision of legal and political views in regard to the relationship
between the state and individuals regarding these topical phenomena and legal institu-
tions, is scientific and practical preparation of adequate depth and awareness in line with
international legal criteria.

It is extremely easy to talk about the need to overcome the Soviet mentality,
as well as about fundamental revision of the Soviet legal political system and its
movement to a democratic basis, but in practice the steps that are taken in this direc-
tion can be profound and fundamental only when we properly understand and we
perceive the essence of these mutually opposing systems with the criteria of profes-
sionalism, their positive and negative sides, expected difficulties and effective ways
of overcoming them and the ways to mitigate the serious consequences of the inev-
itable collision of the old and the new, etc. Any attempts to deny any institution
and component of the old legal system and the inability to find a replacement distort
public perceptions about democratic institutions, resulting in undisguised mistrust
in the society’s legal awareness even to indisputable democratic principles and nos-
talgia for the past.

In the basis of the full-fledged formation of legal statehood, the implementation
of state power in the present era, in the context of proclaiming a person, his dignity, fun-
damental rights and freedoms as supreme values, we inevitably feel the need not only for
legal, organizational, political or economic guarantees, and for the desired legal culture,
the direct path of which is legal knowledge and practical skills (Zelentsov, 2015: 11-12).

Thus, the administration realized by the competent authorities of the state plays a cru-
cial role in the process of forming people’s attitude towards the state and statehood. Each
person in an incomparably greater extent and framework is associated with the agencies
realizing the administration than with the agencies vested with the competence of the leg-
islative or judicial power and their officials, which also emphasizes the important social
meaning of administration. Among the effective guarantees of administration that are
consonant with the principles of democracy is the availability of sound administrative
legislation and adequate knowledge of administrative law.

Unlike other branches of law, administrative law is distinguished by an incomparably
wide range of legal grounds, as well as by the institutions they establish. If the legal
norms of some branches of law are consolidated mainly in one fundamental legislative
act, the other branches of administrative law are extremely diverse and numerous.

To draw up an initial idea of administrative law, you must first distinguish its subject
matter. The subject matter of administrative law — is “administration”. It corresponds to
the Latin noun “administratio” and the verb “administrare” and has several meanings:
to serve, manage, guide, as a noun: administration, execution, realization, government,
etc. (Gamzatov, 2002: 37-38).

! English administration — administrative law, French Administration — droit administrative,
German Verwelung — Verwalungsteebt and others.
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The term “administration” is understood as the long-term implementation of the tasks
of the executive power in any state. Thus, administration from ancient times was associated
with political power, no matter what ideological orientation this power would have. Admin-
istration is a mandatory element of state power, and therefore is a universal phenomenon.

The modern state, which was originally appeared in Europe, at the dawn of the
New Age, that is, approximately in the XVI century, serves as an example for all exist-
ing states today, the importance of administration is constantly growing. The main rea-
son for this is that the state at present time is opposed to a person who takes an active
responsibility for almost all spheres of public life and, thus, has almost everywhere taken
over the powers. Initially these powers were limited to meeting the needs of the regular
army — the main tool of an active foreign policy, as well as the protection of citizens’
life, health and property, and the provision of security as they said at that time in Europe.
Starting from the XVIII century, the state began to be actively engaged in economic,
labor, transport, education, science, social welfare for the disabled and the elderly, health
care, energy supply, and in the Modern time also in the protection of the environment.

Naturally, the subject matter of administrative law can only be public administration,
that is, state administration and local self-government. Meanwhile, administration of pri-
vate enterprises and organizations is not public administration.

In this regard, administrative law with its legal meaning acts as a managerial law or
the law right of management. No wonder that, in general, administrative law is consid-
ered as the law to govern.

The concept of administration in laws and legal practice is used in two senses: admin-
istration in an organizational sense and administration in a functional sense.

In an organizational sense, administration includes all subjects: agencies, organiza-
tions and officials who carry out administrative activities and are called administration?.
They together constitute the administration. Its typical representatives are administra-
tive agencies (Danielian, 2012). As a part of the executive power, they differ from both
the policy makers — the Prime Minister, the President and the Government of the Repub-
lic, and the courts, which are the agencies that administer justice.

In a functional sense, management is the activity of administrative agencies —
administration. Administration, in turn, can be viewed from two aspects — the formal
and the material. From a formal point of view, speaking about management, we refer to
the form of administration. A characteristic form of activity of administrative agencies is
an administrative act’. The latter is a settlement carried out by an administrative agency
or an official whose purpose is to regulate the behavior of certain legal entities specifi-
cally involved in this act. Consequently, an administrative act is concrete and individual
regulation, in contrast to a normative legal act, which has the character of an abstract

2 Despite the fact that the expression “administration” was used back in the years of the First
Republic (1918-1920), it was most widely used in post-Soviet Armenia. In the Soviet period,
the term “administration” was used instead of the term “administration”.

3 An administrative act is a decision, order, order or other individual legal act that has an exter-
nal effect that the administrative body has adopted in order to settle a specific case in the field
of public law and is aimed at restricting, changing, eliminating or recognizing the rights and obli-
gations of persons.
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and general regulation. Classical examples of an administrative act are building permits
issued by the head of the community, a license issued by the ministry, an order of a police
officer to a person during the road trafficking, etc. The formal definition of an admin-
istrative act is given in Part 1 of the Art. 53 of the Law of the Republic of Armenia
“On the Basis of Administration and Administrative Procedure” (Parliament of the Repub-
lic of Armenia, 2004) and it is not by chance that it occupies a key place in this law,
the law that is the basis of the general administrative law of the Republic of Armenia.

From the material point of view, speaking about administration, the author empha-
sizes on an active and concrete modification in public relations, which is characteristic
for administrative activity. It is true that this modification is made on the basis of laws,
within their framework, therefore, its goals are also predetermined by law; however
it is not limited to the purely mechanical execution of laws. Moreover, the activity
of administrative agencies is characterized by a creative element. It is expressed
in giving adequate legal solutions to specific situations, choosing the most suitable
and effective means for this.

Through legal forms of administrative law, we ensure the most effective imple-
mentation of the original executive tasks and functions characteristic for the activities
of state administration (executive power). Based on the interests of the state and citi-
zens in the sphere of implementing the executive power, administrative law gives public
and legal nature to administrative relations (Kostennikov et al., 2015: 10-12).

Thus, administrative law is one of the fundamental, most important branches of law
and, along with constitutional, civil and criminal law, occupies a leading position in
the sphere of regulating social relations.

Taking the aforementioned initial provisions as a basis, and also in order to ade-
quately understand the subject matter of administrative law, one should imagine the real
role of this branch of power, which was approved by the majority within the legal system
of the Republic of Armenia:

1) administrative law exercises its regulatory influence in relation to such public
relations with the participation of citizens, their associations and other various pub-
lic associations that do not arise on their own or under the influence of other branches
of power, but only under the influence of those relations whose emergence associated
with state administration activities;

2) administrative law, as a manager of public relations, is directly manifested in
the field of a special — state administration (executive power). The latter is connected with
the provision of individual and group interests of citizens, as well as with the settlement
of economic, socio-cultural, administrative and political processes. Without the participa-
tion of the executive authorities, their officials (special subjects of the executive power),
these relations can not be counted among a number of objects of administrative law;

3) in the field of state administration, administrative law regulates those social rela-
tions that arise not only in connection with the implementation of their tasks and functions
by the executive authorities and their officials (special subjects), but also on the basis
of the fulfillment of these functions and the related powers in practice. Due to the latter
features, these agencies and officials are considered as subjects of the executive power
and are empowered with special authorities of the executor-manager nature;
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4) administrative law regulates such social relations, where the legal equality of its
participants (parties) is fundamentally absent. This is due to the fact that an executive
agency (an official), endowed with such powers that the other party does not have (par-
ticipant), acts as an obligatory party within administrative and legal relations. This cir-
cumstance served as the basis for the will of the latter to be subordinated to the unilateral
legally authoritative expression of the will of the said agency (an official);

5) the regulatory role of administrative law is often expressed in the framework
of the norms of other branches of law. It is assumed that the relations that are included in
the subject matter of other branches of law (labor, financial, etc.) can be administrative
by their very nature (Kostennikov et al., 2015);

6) administrative law regulates relations arising in connection with cooperation
between local self-government agencies not included in the system of state authorities
and state agencies (officials). They are maximally expressed in cases when local self-gov-
ernment agencies are delegated to perform certain functions of government agencies. In
this case, the subject of the executive power (state agency) within the relations regulated
by administrative law, may be absent, however, the latter is replaced by a party equal in
the legal sense — the local self-government agency and is endowed with the necessary
amount of powers of a legally authoritative character. In this case, the local self-govern-
ment agency acts on behalf of the state authority (Mikhailova, 2006: 846—847).

The study of the practice of the executive agencies and the characteristics of the par-
ticipants in various managerial relations governed by administrative law gives grounds
to distinguish the following most characteristic types:

1) between subjects of executive power and citizens;

2) between subjects of executive power and public associations;

3) between subjects of executive power and various state economic and socio-cul-
tural associations, institutions, organizations;

4) between subjects of executive power and executive agencies of local self-govern-
ment;

5) between subjects of executive power and state agencies, organizations subordi-
nated to them;

6) between subjects of executive power at various levels (superior and subordinate,
republican, territorial, sectoral, intersectoral, subordinate and non-subordinate, etc.);

7) between executive authorities and their employees;

8) between executive authorities of the Republic and international organizations,
associations.

Among the participants of the above mentioned state-management relations, citizens
have the most spread participation. Within the framework of these relations, executive
authorities (officials) expand their activities in the direction of the realization of the rights,
freedoms and duties of citizens in the field of state administration and the protection
of their interests.

It should be also emphasized that administrative law among these relations does not
regulate relations between citizens, as well as between public associations, since there is
no special subject of executive power regulated by administrative law. This kind of rela-
tions is regulated by civil law.
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On the basis of the effectiveness of the legal impact of administrative law, it is nec-
essary to clearly distinguish between the social relations that are characteristic for a par-
ticular branch of law or are adjacent to it and separate from them those special relations
that are regulated by administrative law (Bakhrakh, 2010: 16-17).

Administrative law corresponding to the theory of law, unlike other branches of law,
has two types of subject-object relations:

1) the so-called, exclusively legal relations, which constitute only the subject matter
of administrative law and are fully regulated by it exhaustively (for example, the pro-
cedure for preparing and adopting administrative acts, administrative regimes, the sta-
tus of executive agencies and the organization of labor, the legal status of employees
of the apparatus, etc.);

2) the so-called adjacent relations, which constitute the subject matter of admin-
istrative law, but are often regulated by the norms of other branches of law (constitu-
tional, financial, etc.). Relationships of this group are particularly numerous in admin-
istrative law, taking into account the most capacious framework of applying the latter.
They are applied universally in a consistent manner or through the binding of common
and detailed norms.

Some experts in the field of administrative law set out the definition of administra-
tive law briefly, the rest — in volume (Kostennikov et al., 2015). This is due to the fact
that state management relations are extremely changeable, as regards both in volume
and applied spheres, as well as the content and methods of implementation. Besides,
the institutional characteristic of administrative law, as well as in relation to the restruc-
turing carried out in post-Soviet states and management reform processes, is influenced
to a certain extent by the theory and practice of management in foreign countries.
We should note some of them.

In our opinion, administrative law is a set of legal norms regulating social relations
arising in the process of the organization and operation of executive power (state admin-
istration).

Administrative law, as has been noted, is an independent branch of the unified
legal system of Armenia and regulates peculiar social relations. Being an integral part
of the structure of the law of the Republic of Armenia, administrative law relates to it as
part and whole. According to this principle, administrative law in its essence does not
differ from other branches of law. This is due to the fact that both the norms of admin-
istrative law and the norms of other branches of the legal system are determined by
an authorized state agency, they have a generally binding character and their execution
is guaranteed by means of coercion.

However, it should be noted that administrative law differs from other branches of law
in the subject matter and method of regulation. This feature lies in the fact that the branch
of administrative law, taking into account the peculiarities of state administration activ-
ity, in its regulatory impact, unlike the other branches of law, covers a rather wide range
of social relations that arise in economic, socio-cultural, administrative and political
life of the country. In this regard, administrative and legal norms often penetrate into
the areas of regulatory activity of other branches of law. The basis for such phenomena
is essentially the presence of actual managerial relations in those branches of law that
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are subject to regulatory influence. This is how the diversity of forms of administrative
and legal regulation is expressed.

These features predetermine the content and significance of administrative law as
the branch of law. At the same time, it is necessary to take into account that there are also
norms of other branches of law in the sphere of state regulation, which regulate emerged pub-
lic relations not covered by administrative law, but those that have to be regulated by them.

Being a branch of fundamental law in the nature and being in close cooperation with other
branches of law, they often serve as the basis for already established and existing or newly
created branches of law (for example, financial, environmental, customs, tax, official, etc.).

Consequently, as a rule, any branch of law under the present conditions does not exist
without a close relationship with other branches of law, which is of great importance
both for other branches of law and especially for the nature of administrative and legal
regulation (Korenev, 1961: 21-22).

If certain branches of the legal system are considered relatively independent (for
example, constitutional, civil, international, criminal) and regulate relations of a clear
range, then administrative law does not have such limited strict boundaries. Therefore,
there is no such peculiar issue at present time that could be considered purely administra-
tive, since it also affects the interests of the remaining branches of the system of the sin-
gle law of the Republic. There are also such branches of law, in particular, financial, land,
water, where the interaction of political and legal, criminal and legal, administrative
and legal norms is expressed.

Reforms of state institutions carried out in the Republic (Danielian, 2011), as well
as a sharp decline in the state sector due to privatization, as a result of which various
objects remained outside the influence of the direct control of state administration, does
not imply that they also remained outside the framework of administrative and legal
regulatory relations. The forms and methods of realizing state administration have just
changed (Khandanian, 2017).

The range of administrative and legal norms and the number of administrative reg-
ulations also did not decrease because of the aforementioned reasons. On the contrary,
the number of such legal acts has increased. This is particularly noticeable in the sphere
of solving human rights problems (for example, about six dozen amendments and alter-
ations to the Code of Administrative Offenses of 1993-2018, the Law of the Republic
of Armenia “On the Basics of Administration and Administrative Procedure” and other
administrative and legal acts). Administrative law in this context also acts as a regulator
of social relations of other branches. Thus, administrative and legal regulatory norms are
used to ensure environmental, labor, tax, customs and other relations (for example, certain
powers are established, exercising control in various areas of the agencies, organizational
principles of entrepreneurial activity, the procedure for accepting and terminating public
service, collecting taxes and duties, as well as state control over their observance, etc.).

One of the characteristic features of administrative law is also the relationship with
the definite branches of the legal system of the Republic of Armenia. The legal system
consists of such branches of law, which are primarily distinguished by the subject matter
and method of legal regulation. Moreover, the subject matter of each branch of law is those
social relations that are regulated by the norms of this branch (Siniukov, 2010: 25-26).
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Administrative law, as a branch of law, is regulated by a set of special social relations
that arise in the process of state regulation, that is, the organization of their activities
of the executive power system. More specifically, these are relations arising in connec-
tion with intraorganizational administrative activities on the part of the heads of a number
of organizations and state administration agencies. In this kind of managerial relations,
state interests and the managerial will of the state are directly reflected. Public relations
of precisely this nature are usually called managerial, which constitute the subject matter
of administrative law.

Thus, the subject matter of administrative law covers two groups of social relations
of a managerial nature: a) relations directly related to the implementation of state admin-
istration (executive power) (main group) and b) other, in particular, intraorganizational
relations arising in the course of the activities of other state agencies (auxiliary group).

In other words, the subject matter of administrative law is constituted by such man-
agement relations that arise, change and are terminated in connection with the imple-
mentation of executive power (Khandanian, 2018b).

However, it must be borne in mind that not all public relations with the participa-
tion of executive authorities are included in the subject matter of administrative law.
For example, if any executive agency, in accordance with the procedure established by
the Civil Code, acquires property, such a transaction is not an action for the implemen-
tation of the executive power.

At the same time, it is necessary to take into account that not all managerial public
relations can be subject matter to administrative law. This is due to the fact that manage-
ment activities are carried out not only by state agencies, but also by various non-state
formations (for example, public associations, commercial organizations, etc.). Although
the relations of these non-state formations are managerial in nature, they mainly reflect
the interests and will of the members of the respective organization and are connected
with the organization (self-organization) of their own affairs. The latter, as subjects
of administrative law, do not act on behalf of the state and do not reflect its interests. In
spite of the fact that the state formations are obliged to obey the general legal regime
established in the field of state administration.

The subject matter of administrative law also covers such diverse relations that some-
times act in the norms of other branches of law (labor, financial, environmental, busi-
ness, etc.). For example, the powers of the executive branch ensure the rule of law in
these branches, the organization of natural resource management, etc.

The subject matter of administrative law also includes those issues of admin-
istrative and legal regulation that arise from public relations, regulated not only
by management, but also by other branches of law (Atamanchuk, 2003: 27-28).
In such cases, the specific feature of administrative law is expressed in the fact that
it has legal means at its disposal, in the form of administrative liability, to protect
these relations.

Administrative influence of administrative law extends to organizational and legal
relations, which arise in particular in the field of activities of other branches of power
(for example, the National Assembly, in the process of organizing the work of the judi-
ciary). This kind of relationship is subject matter of administrative law.
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Management relations arising in the field of activity of local self-government agen-
cies are also included in the subject matter of administrative law.

Thus, the main types of administrative relations that are directly related to the state
administration, that is, the implementation of the executive power, are related to the sub-
ject matter of administrative law.

3. Administrative law within the system of public law

The legal system of the Republic of Armenia is part of the European continental
legal system. This system, called “Romano-Germanic” from a structural point of view,
differs significantly from the Anglo-Saxon (common law), where large parts of civil law
are not codified, but developed by the courts, that is, on the basis of judicial acts (prec-
edents). Therefore, in the “common law” countries (the USA, Great Britain, Canada,
India, Australia, South Africa, etc.), the courts as the “third power” in the states, play
a greater role than in countries of continental law.

Meanwhile, the law is subject to codification in the countries of the European con-
tinental legal system (from the Latin word codex, which means “code”) in the form
of laws that are adopted as a result of democratic elections by organized and authorized
parliaments by the constitution to adopt laws. Therefore, the legislator plays a decisive
role in the legal system of these countries*. He also “programs” the administration of jus-
tice through laws, because the courts are subordinate to the law.

The roots of the European continental legal system are in Roman law. It is the ori-
gin for the crucial division of the entire (national) legal system into two major legal
branches: private and public law. Civil law constitutes the most important part of private
law. Administrative law is a part of public law.

This distinction has not only scientific, but also practical importance. Scientifically, it
helps us to see more precisely and, therefore, better understand the structure of the legal
system and the characteristics of its components. This, in turn, has a positive effect on
the interpretation and application of laws and their individual provisions. And in prac-
tical terms, this distinction is important, since the norms of private law, as a rule, are
applied in a different way and in other processes, the norms of public law. This is also
the case in the Republic of Armenia, since public and legal disputes that have adminis-
trative and legal nature are resolved by administrative courts and the court of cassation
(the Chamber on Civil and Administrative Cases)>.

In order to find out whether this or that legal norm is applied to the sphere of pub-
lic or private law, there are various theoretical approaches and criteria that have been
developed in jurisprudence. For Roman lawyers, it was crucial whose interests this legal

4Nevertheless, the power of the legislator, as a rule, is more limited in those countries where
there is a constitutional court, which by its decisive interpretation of the constitution in some
cases establishes that certain laws are unconstitutional, declares them invalid and thereby ensures
the subordination of the parliament (legislator) provisions of the constitution. Such is the situation
in the Republic of Armenia, the Constitution of which provided for the existence of a constitu-
tional court and assigned to it also the competence to establish the constitutionality of legal acts
(Articles 167—170 of the Constitution of the Republic of Armenia).

5The provisions of the Judicial Code of the Republic of Armenia, adopted in 2018, in combi-
nation with Articles 1 and 3 of the Administrative Procedure Code of the Republic of Armenia,
adopted on December 5, 2013.
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norm serves. If it served the public interest and thereby prospering the society (Latin
res publica = public business = state), then it was a public right (ius publicum), and if it
served individuals, it was a private right (ius privatum).

Based on the principle of the division of the rule of law into two major parts,
the sphere of public law includes constitutional, administrative law, judicial law, crimi-
nal law and all procedural codes. Meanwhile, the category of public law is perceived, as
a rule, in legal faculties and in legal practice, in a narrower sense, namely, as a general
concept, which includes constitutional law, administrative law. The fact is that criminal
law, along with criminal procedural law, the law relating to the prosecutor’s office, penal
law, criminology and criminalistics is a large, interconnected and very specific complex.
Due to the close intertwining of material, civil, and economic law, public law should also
include civil procedural law — as a related branch (Khandanian, 2018a).

For the same reason, constitutional procedural law and administrative procedural law
are included in public law.

Thus, public law in the narrow sense includes constitutional law, state law and admin-
istrative law, as well as derived from them constitutional procedural and administrative
procedural laws.

At the same time, the matters that constitute the core of public law constitute one
system, since they are closely interconnected due to common structural principles. Con-
stitutional law, state law and administrative law are hierarchically related to each other.
This relationship can be represented in the form of a pyramid.

The top of the pyramid of the legal system of the Republic of Armenia is the
constitutional law. 1t is a set of provisions contained in the Constitution of the Republic
of Armenia, adopted on July 5, 1995¢.

Constitutional law is a set of legal provisions relating to two large groups: the system
of state agencies and the fundamental rights of citizens (Mikhailova, 2006: 15-17). The
rights regulating the system of state agencies combine provisions on the legal status
of supreme state agencies, the Prime Minister, the President of the Republic, the National
Assembly, the Government, the Constitutional Court, their organizational structure,
their formation, functions and powers, as well as their relations. They are supplemented
by legal provisions on the legal status of an individual, that is, on the rights of a man
and a citizen and obligations of a citizen, and legal provisions on the fundamentals
of civil society inseparably linked to them, that is, on political parties, public organiza-
tions (non-governmental organizations sector), mass media, etc.

Administrative law is next lower order than the constitutional and state law. It is
the bottom step — the basement of the pyramid of the public law system. It can be defined
as a set of provisions regulating the organization and activities of administrative agencies
and officials, that is, all those subjects of public law that are neither the parliament, nor
courts, nor government. Administrative law, divided into general and special parts is
the largest, voluminous part of public law.

4. The system and science of administrative law

Administrative law, regulating social relations of a wide range, acts as a branch of law,
as a branch of legal science and as a training course. If administrative law, as a system

®The Constitution of the Republic of Armenia was amended through referenda of2005 and 2015.
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of interrelated legal norms, dictates proper behavior, then the science of administrative
law studies, classifies and coordinates these norms, unites them according to legal insti-
tutions and represents them in a particular system.

Being a sphere of human activity, the science of administrative law, as a legal sci-
ence, studies, explains administrative and legal phenomena through specialists. The sci-
ence of the branch also covers knowledge of the accumulated and systematized norms
of administrative law, institutions, concepts and categories, with the aim of developing
which and providing weighted information using appropriate methodological tools. These
tools are the composition (content) of administrative law science, which also includes
the subject matter, method and system of science, scientific terminology, category (type)
of science, as well as the sectoral bibliography and history of science. At the same time,
the basis of this composition is the subject, method and system of science.

There are different opinions in the issue of the characteristics of the subject matter
of administrative law science.

In our opinion, the science of administrative law is a system of scientific points of view
and ideas, knowledge and theoretical provisions on administrative law and the subject
matter of its regulation.

Most scholars argue that the subject matter of administrative law science is the current
administrative law (Lapina, 2009; Chetverikov, 2004). However, according to adminis-
trative law, the latter has its constituent parts: administrative and legal norms, adminis-
trative and legal categories and the application of administrative law norms.

The norms of administrative law are coordinated and united into institutions, sub-
branches and are systematized. Administrative and legal relations arising from these
norms, their parties (participants), legal facts, material and procedural, internal organiza-
tional and external organizational issues are also studied.

Knowledge on the norms of administrative law is important (Borodin, Gromyko,
2007: 41-42). Only knowledge of the current administrative law can not provide ade-
quate knowledge regarding the legal regulation of social relations in the field of execu-
tive power (state administration). This knowledge includes such categories as “executive
power” (state administration), “executive authorities” (state administration agencies),
“public service”, “officials”, “administrative coercion”, etc. The above categories reflect
the essential characterizing this branch of the legal system and the issues of organization
and development of which are directly influenced by the subject matter of the science
of administrative law.

One of the important components of the subject matter of administrative law science
is the practice of state administration, as well as law enforcement activity of the execu-
tive authorities (state administration), and their officials. The science of administrative
law studies administrative and legal norms and the practice of their application both with
management agencies (officials), and with citizens and interested organizations. The study
of practical implementation of administrative and legal norms provides an opportunity for
the science of administrative law to submit scientifically grounded propositions to the com-
petent authorities (officials) on structural changes to improve the efficiency, change, supple-
ment or eliminate relevant administrative law norms, or make structural changes to improve
efficiency of the competent authorities’ activities (Kostennikov et al., 2015: 121-133).

56 AnMinicTparuBHe npaBo i nmpornec. — Ne 2 (25). —2019.



3APYBIKHE AIMIHICTPATUBHE ITPABO TA ITPOLIEC

Thus, the subject matter of the science of administrative law is the study and analysis
of practical implementation of social relations arising in this area of executive power
(state administration) and regulating their administrative and legal norms, as well as
the identification and study of general and characteristic patterns of administrative
and legal regulation of social relations.

The main legal institutions of administrative law and the science of administrative
law of the Republic of Armenia fundamentally correspond to each other; however, in
general, the system of science of the branch has some characteristic features:

1) it contains complete knowledge on administrative law and its institutions, as well
as on general concepts of the branch (for example, the principles of the subject matter
and method, administrative and legal norms and relations);

2) non-integrated and mixed materials are systematized into logically formed
administrative and legal institutions, which makes it easier to inform about them, their
use and influence on the system of administrative and legal norm;

3) summarizes the data related to the structural, sectoral and procedural system
of administrative law into a single system of knowledge on administrative law.

The system of science of administrative law in the whole must contain any kind
of knowledge on administrative and legal institutions and on administrative law in general.

Political and economic reforms carried out in the Republic, the application of the prin-
ciples of democracy and other processes in relation to the executive power (state admin-
istration) created an objective need for a new discussion of the concept and subject
matter of administrative law, skillfully using previously developed sustainable scientific
research and experience of foreign countries. Undoubtedly, these changes will continue to
be made, considering the constitutional division, improvement and development of state
authorities, the strengthening of a democratic, social, legal state, as well as a change
in the forms and methods of government, its theory and practice. In regard to these
processes, the legal system of the Republic will be significantly updated and reformed,
including administrative law.

One of the important processes for the science of administrative law in the transition
period is the revision of the problem of state regulation of the economy (Alekhin et al.,
2003: 111-112). The transition from a single production and economic complex, that is,
from a planned system to various economic relations, caused serious problems. The legal
basis for the transition to market economy has not been fully studied yet. Absolute power
methods in relation to previously existing economy were replaced by softer and more
flexible methods in relation to objects of management. Besides, indirect managerial
influence is applied in relation to the economy.

In terms of the implementation of market relations in the Republic, the problem
of state administration seems to have become meaningless. It creates the illusion that
improving the relations of the Republic with some countries and the assistance provided
will mechanically contribute to the normal course of reforms.

Practical life also demonstrates that the creation, reorganization, liquidation of new
agencies, ostensibly to increase the efficiency of the executive authorities (state admin-
istration), increase or decrease in their number, personnel changes, and the appointment
of their leaders on a purely party basis, do not give the desired result.
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Meanwhile, new scientific approaches to management can become a real driving
force for the development of society, if it is managed by professionals who possess ade-
quate managerial knowledge and skills, resourceful, having a good knowledge of moral
and global production and management experience. We think it would be appropriate to
recall the idea of Democritus that the welfare of citizens of the state depends on the qual-
ity of management.

Nowadays, state administration should objectively reflect the need for effective man-
agement of economic, social, administrative, legal and other spheres and the use of the lat-
est information technologies, which has visible advantages according to the experience
of developed countries (Salomatin, 2013: 7-9). In this regard, the functional and mana-
gerial role of administrative law will be increased in the nearest future, and it is intended
to perform the following main functions: a) organization and implementation of state
administration; b) state administration; c) protection of public interests; d) implemen-
tation of citizens’ rights to participate in state administration and local self-government.

The functions carried out in the field of state administration can, without hesitation,
make more democratic, in particular, the publication of draft laws and other legal acts
and public discussions, so that individuals and legal entities, whose interests are affected,
can have an opportunity to announce their opinion on projects, as well as accessibility
of adopted legal acts. Considering public opinion is one of the fundamental principles
of law-making activity, which also contributes to the development of administrative
legal awareness of the population and the creation of powerful levers in the law-making
and law-enforcement fields.

The organization of state activity is directly related to public servants, who play
an important role in solving problems of the economic, socio-cultural, administrative
and political branches. Despite the fact that laws related to various public services
have been adopted and are in force in the Republic, however, there are various kinds
of problems in the process of their practical implementation, some of which are the gaps
of the legislation and the rest — of practitioners (Egian, 2004: 89-90). At the same time,
it should be noted that the basic principles of these services, the procedures for tak-
ing vacant positions, certification, retraining, the legal situation of community servants
and other provisions do not significantly differ from each other. It is also strange that
the special republican agency represented by the council of the civil service was created
in the system of public service only in the sphere of the civil service. Service relations
in all other public services are regulated in the manner established by the government or
an authorized agency of the Republic of Armenia. We also consider that it is advisable to
create a single republican independent public service agency in order to conduct a uni-
fied state policy in various public services, their leadership and organization.

Due to the weakening of the levers of state administration, the insecurity of citizens,
legal entities from offenses and the arbitrariness of the apparatus has increased. Their
protection is supposed to exercise law enforcement agencies and especially the admin-
istrative court (Danielian, 2002). By the way, the observance of public order and pub-
lic security is closely related to the public economic order and this (business activi-
ties, development of various kinds of property, etc.) is possible if a strong public order
and security is ensured.
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Despite adopted in 1985 and the current Law of the Republic of Armenia “On Admin-
istrative Offenses”, numerous amendments and additions have been made, nevertheless,
it is in a deplorable state. The improvement and development of administrative legisla-
tion is too slow and, sometimes, with conflicting decisions. This is also due to the fact
that reforms on legal issues do not provide the concept of development of adminis-
trative legislation. Administrative and legal norms: the sources of administrative law,
regulating various social relations, as compared with other branches of the law system
of the Republic of Armenia, are in a chaotic state.

I believe that the further development and improvement of the legislation on admin-
istrative liability should take place on the principle of incorporating all legal norms
establishing administrative offenses into one legislative act (code). Currently, it consists
of the said code and numerous laws that are in parallel with it, which are not properly
coordinated and lead to some contradictions, disagreements, comments and difficulties.
In this regard, it is necessary to create a clear systematization of these acts, through
the incorporation (unification) or mutual agreement and systematization of the latter.
There is a need to expose administrative and legal acts to a proper codification.

Studying the legal systems of different countries is also important for the develop-
ment of the science of administrative law of the Republic of Armenia. We should note
that there is a convergence of legal systems of different countries and comparative law
has a wider nature (Gevorgian, 2019). However, some features of management, adminis-
trative legislation of different countries are sometimes copied mechanically with distor-
tions, taking into account the fact that they can not correspond to the processes, require-
ments, general situation, as well as internal patterns of administrative sphere. As a result,
they create some difficulties in practice and the process of infinite amendments begins.

Generally, they are problems of consciousness of administrative law in the Republic
in the future, which are relevant and interrelated.

5. Conclusions

The legal system of modern states, as a rule, differentiates the law of substance and for-
mal law. The general doctrine of law understands the law of substance as the totality of legal
norms defining the content of the rights and obligations of legal entities. In contrast,
the formal law is understood as legal norms regulating the procedures, which assist to clarify
the content of undefined right or the right under question and carried out despite possible
resistance. The interaction between the law of substance and formal law can be demonstrated
by the example of the Civil Code of the Republic of Armenia and the Civil Procedural Code
of the Republic of Armenia. The Civil Code, in particular, establishes those rights and obli-
gations enjoyed by the parties to purchase agreement, that is, the buyer and the seller. The
duty of the seller and owner of goods is to transfer the goods to the buyer, and the buyer’s
obligation is to pay the agreed price and accept the goods (the law of substance). The Articles
of the Civil Procedural Code regulate the process, where the parties to the purchase agree-
ment, by applying to a (state) court of general jurisdiction, can force to recognize and exer-
cise their (private) rights (requirements). Besides, if the debtor does not fulfill his duties
approved by the court, the creditor’s right is exercised in another proceeding with the help
of a compulsory executor — within the proceeding of enforcement. The norms of procedural
proceedings and enforcement are called formal law, in contrast to the law of substance.
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As soon as (the law of substance) civil law (private law) and the formal procedural
law (public law) are related to each other, this relationship does not differ from that one,
which exists between, on the one hand, substantive administrative law, and, on the other
hand, the law regulating (formal) administrative proceedings and forced (formal) execu-
tion in the sphere of administrative law.

For (substantive) administrative law, that is, for the realization of the rights and obli-
gations of citizens, business enterprises, public organizations (NGOs, etc.), the law reg-
ulating administrative proceedings is of primary importance. It is aimed at the adop-
tion of an administrative act by an administrative agency, through which the substantive
rights and obligations of individuals and legal entities are established on the basis of cer-
tain administrative and legal provisions. So, in contrast to administrative proceedings,
a dispute on any substantive law within administrative procedure that takes place in
an administrative agency is decided not by a sentence, but mainly by an administrative
act that only recognizes the existence of such a right. Consequently, the main purpose
of the law regulating administrative procedure is to strengthen its role in comparison
with the state (administrative agency) by granting procedural rights to the non-state,
private party, and thereby to reduce the power difference in favor of a citizen, and to pro-
vide an approximate balance between an administrative agency and a citizen by forming
administrative and legal relations in the spirit of the rule of law.

The same goal was pursued by the creation of the specialized administrative court
and the development and adoption of the Special Administrative Procedural Code.
The fact is that the court and the judge, by specializing in administrative law, are able
to better evaluate the activities of administrative agencies and officials, according to
the laws, better control it and, thereby, ultimately, strengthen the legal status of a citizen
in the realization of his legitimate interests and rights in a legal dispute with an admin-
istrative agency (state).

The logical complement and completion of formal administrative law is administra-
tive justice. With the adoption of the “Administrative Procedural Code of the Republic
of Armenia” (entered into force on January 1, 2008), the administrative court began to
operate, which resolves administrative and legal disputes arising between individuals
and/or legal entities and government authorities and/or local self-government agencies.
Proceeding within administrative courts is carried out on the basis of the Administrative
Procedural Code of the Republic of Armenia, which sets out in details the disputes con-
sidered by the administrative court. They can be summarized in three groups, first, cases
that are initiated on the basis of a statement of private persons against administrative
agencies or officials, secondly, cases that are initiated against private persons on the basis
of a claim of administrative agencies or officials and thirdly, disputes between govern-
ment authorities, local self-government agencies and officials. Usually citizens and eco-
nomic entities file lawsuits against administrative agencies, that is, the administrative
court most often investigates administrative and legal disputes of the first category.

By means of a claim, it is possible to oppose any kind of behavior and all types
of actions of administrative agencies and officials, namely:

1) the adoption of administrative acts, but also to refrain from their adoption;

2) the adoption of regulatory acts;
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3) implementation of real actions, for example, blocking the road leading to the cit-
izen’s house, or refraining from real actions requested by the citizen, for example, from
paying a certain sum of money.

In order to consider a lawsuit submitted to administrative court as admissible, it is nec-
essary that administrative agencies or officials in all cases violated the rights or freedoms
belonging to the claimant by their decisions, actions or omission. You can file a lawsuit
in court in the case, when the claimant only “holds the opinion” that the administrative
agency violated his rights. And whether the claimant’s statement is true, is established by
the administrative court, if necessary, through the acquisition of evidence.

The law regulating administration and administrative procedural law are such achieve-
ments of the rule of law state that are worthy of being considered “historical”. They
give a citizen more value in relation to the state in communicating with the authorities
of the latter. These two examples should prevent the administrative authority, because
of the mentioned, to treat individuals as objects and not to take into account their legit-
imate interests. According to the historical experience, they continue to exert influence
in the future. Administrative law, consonant with the new — the legal state of Armenia, is
able to overcome the past authoritarian style of administration.

Administration, administrative court and administrative procedural law are legal
institutions that are especially closely related to the rule of law principle, namely within
the context of the art. 1 of the Constitution of the Republic of Armenia. Consequently,
these institutions make an important contribution to ensuring that the executive branch is
constrained by the law. Thus, there are necessary legal prerequisites to avoid the danger
of arbitrariness in the activities of the executive branch.
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YV 0ocnioscenni doknaono eueuaromvcsa npobiemu CMAaHOBNEHHA U PO3GUMKY AOMIHICMPamug-
HO20 Npasa, aOMIHICMpamueHo-NpoYecyaIbHo20 npasd, AOMIHICMPYBAHHL MA AOMIHICMPAmMue-
HO-npasosoi dokmpunu 6 Pecnybniyi Bipmenis.

Axmyanvricms 0ocniorncenns. 3i svinamu Koncmumyyii Pecnyoniku Bipmenis, wo 6iobymucs 6 pyous
2015 p., 6yno 3akpinneno sk npiopumen npagosoi 0XoOpoHU npasa ti c6o600u ocobucmocmi (cm. 3 ma
enasa 2 Konemumyyii' Pecnyoniku Bipmenis). TIpu ybomy KOMILEKCHUL IHCIUMYM CUCEMHO0 30XU-
CMy HA36aHUX NPag i c60600 CMAB YACMUHOIO MEXAHIZMY AOMIHICMPAMUBHO20-NPABOBO20 Pecyiio-
BAHHSA MAKOC Y CHepax aoMIHICMPY8aHHS MA AOMIHICIMPAMUBHO-NPOYECYATbHOT OISLIbHOCI.

Huni gimuusnana Hayka aomMiHicmpamuHo2o npasa nepedicusac nepeocMucients, OHOGNeH s il
NONOBHEHHA 61ACHe NOHAMINHO20 anapamy. Lleii npoyec nos’s3anuil 3i sminamu, wo 6i006yea-
HOMbCsL 8 eKOHOMIYHIL | NPAaBoEill cucmemax GipMeHCbKoi 2poMaou.

3asoanns, nose’szani 3 HOPMYSAHHAM SPOMAOSAHCHKO20 CYCNIIbCMBA MA NPABOBOT 0epicasu y
Bipmenii, 3mywyioms no-nogomy noensHymu Ha 6a2amo 36UYHUX AOMIHICIPAMUGHO-NPABOGUX
NOHAMb U000 npeomema ix 6i0N0GIOHOCMI CYUACHOMY emany po36UMKY AOMIHICIMPAMUBHO20
npasa ma Hayku aominicmpamuerozo npasa Pecnyonixu Bipmenis.

Ilepeo meopieto aominicmpamugrno2o npasa, wo mMae cmamyc yHoamenmansHoi Hayku @ cuc-
memi 8imyu3HAHOI IOpUCnpyOenyii, cmoims CKIaOHe 3a80aHHs — nepeaisio ma NepeoCcMucieHms
06cs2y MAKUX OCHOBONOTONCHUX NOHAMb, AKUMU € NPOOIeMU NPABoCyd 'ekmHuocmi @ adminicmpa-
MUBHOMY NPAGI, A MAKOIC NOHAMMSL A 3MICHY AOMIHICMPYBAHHSL, AOMIHICMPAMUBHO-NPABOGUX
axkmig, Mmemu il 3a80aHb AOMIHICIPAMUBHO20 NPOYECY MOUO.

Mema docnidscenns nonaeac @ po3poonenti OCHOBHUX NOLONHCEHb HAYKOBOT KOHYenyii cy4acHo2o
AOMIHICMPAmMuBHO20 nPasa ma npoyecy 8iOnogioHo 00 nodiil y gipmeHcbkomy cycniibemei. Kpim
mozo, poboma Hayinlena Ha KOMNIeKCHe, 83AEMO3ANENHCHe O0CTIONCEHHS MeopemuyHUX npoonem
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AOMIHICMpamueHo20 npasa i npoyecy 8 ymosax 30iticniosanux y Bipmenii pechopm, nepesedenns
FOPUOUYHOT Meopii ma NPaKmuky  AKICHO HOBULL CMAH.

Memoou oocniorncenna. Memooonoziuny ocHo8y 00CHIOHCEHHS CIAHOBIAMYb NOJLOHCEHHA CYUaAC-
HOI' HAyK0B80I Memo0oon02ii, HOBIMHI 3acobU i Memoou meopii AOMIHICMPAMUEHO20 Npaea ma
iHwux eanyzetl npaea. Y pobomi Ha0 memor aKyeHm pooumscs Ha pe3yrbmamax 00CAi0HCeHb
GIMUUSHAHUX MA 3apYOINCHUX MeopemuKie i NPAKmuKie, SKi npayioms y 2any3sax 0epHcasHO20
ynpaeninna i aominicmpamugno2o npoyecy. CucmemHuili nioxio 0o npoonem aomiHicmpamug-
HO20 Npasa 0as 3mozy npoeecmu IPYHIMOGHUN AHANI3 aMpuOyMueHUX O3HAK AOMIHICMpamueg-
HO20 npasa ma npoyecy. Y pobomi maxoxic SUKOPUCMAHI MemoOU HAYKOB020 NIZHAMHA, NO2IYHI
Memoou aHaizy, CUHmesy, y3aealbHeHH s, NOPIGHAHHI, aOCMpPaKyii.

Ha oymxy asmopa docnioscenns, ananiz 0y0b-saKoi 0epircasHo-npasosoi npooiemu, y momy Yuci
npobnemu aOMIHICMpPaAmueHo20 NPasa ma npoyecy, Mae 30MICHIO8AMUCA HA OCHO8I KOHyenyii
npaeoesoi 0epocasu.

OcHogHI pe3ynibmamu 00CiOHCeHHA. Y CyuacHuli nepioo po3eumky 6ipMeHcbKoi epomadu peali-
3ayis HOpM AOMIHICMPAMUBHO20 NPABA € OOHUM I3 HAUAKMYANbHIUUX 3A60AHb OEPHCABHO-NPABO-
601" disinbHOCmi. AOMIHICMPAMUBHO-NPABOSI HOPMU 30TUCHIOIOMb 8A2OMULL BNIUE HA CYCHILILCIBO
3a2an0M mMa Ha KOJCHO20 2pomadanuna Pecnyoniku Bipmenia okpemo uepe3 HOpMamueHo-npagosi
akmu it opeamie, wWo cmocyromvcs 3a6e3neuents npaes i 3aKOHHUX THMepecie 2POMAdsIH ma 20Cno-
daproioyux cyd ‘ekmie y cghepi nybniunoeo ynpaeninns. Hopmu aominicmpamusernoeo npasa sidiepa-
0Mb 8A2OMY POJib Y pe2yilio8aHHi, Opeanizayii ma QyHKYIOHY8aHHI 0epicasHo20 anapany, 3a6e3-
neuyouu 3a 00NOMO2010 AOMIHICMPAMUBHUX NPOYEOYp i pecniamenHmis HANelCHe Ma C80€UACHe
BUBHAYEHHS NO3UMUBHUX GIOHOCUH Y chepi 0epocasnozo ynpasninua. Y 363Ky i3 yum asmop
aKyeHmye yeazy Ha KII0HYOGUX Npodnemax HOMMuKo-npasogoi Mooepuizayii ma 600CKOHANEHHI
aominicmpamuerozo npaea i npoyecy Pecny6niku Bipmenis. 30xkpema, poskpusaromvcs 3micm
ma ocobnusocmi npeomema adminicmpamusHo2o npasa Pecnyonixu Bipmenis, micye aominicmpa-
MUBHO20 NPABA 8 cUucmeMi nyoniYHo20 NPasa, cucmema i Hayka AOMIHICMpamueHo20 npasda.

YV pesynomami nposedenoi 6i0nosiono 00 nocmagneHoi memu 00CHiONCEHHA poOOMU a8mMop
Oitiu08 NeGHUX pe3yTbmamis i 6UCHOBKIB, K, AK UOAEMbCA, 8I000PANCAIOMb OCHOBHI MeH-
OeHyii 8 po36UmMKy aominicmpamugHozo npasa ma npoyecy Pecnybniku Bipmenia, a makooc
CnpuAmumMyms 306a2a4uennio, NONOGHEHHIO NOHAMIUHO20 anapamy HAyKu aOMIHICMPaAmueHo2o
npasa il npoyecy.

Ha nayxy aominicmpamugnozo npasa icmomuuil 6naue YuHams YOOCKOHAAEHHS A 3MIHA GipMeH-
CbKO20 3aKOHO0ABCMBA, COYIANbHO-eKOHOMIYHI Ul NOTIMUYHI peghopmu, o npogodsamucst 8 Pecny-
oOniyi Bipmeris, a maxodic nepemeoperts anapamy YnpaeiiHHs.

Ha oymky asmopa, cb0200Hi NpAKmMu4Ho HEMONMCIUBO 3HALMU Chepy CYCRINbHUX BIOHOCUH, Y AKIll
He 30ICHIOEMbCS AOMIHICMPAMUBHO-NPABOBULL BNILUS.

Y 0ocnioocenni npudineno yeazy maxooc npobremam aOMiHiCmpamusHo2o npoyecy, aOMiHicmpy-
6AHHS, 3AKOHHOCMI, AOMIHICMPAMUBHO20 NPABOCYOO0sl, CNIBGIOHOUWEHHIO AOMIHICIPAMUBHOZO
npasa i npoyecy, aOMIHICmMpy6aHHs ma aKmyanibHocmi npooiem npaso3acmocosHOi NPaKMUKU.
IIposedene docnioacenus dae 3mo2y 2080pumu npo me, wo Cnocmepieaemuvcs 6ioxio 6io abco-
JHOMU3ayii HOpMamueHo20 nioxo0y 00 AOMIHICMPAMUBHO20 NPABA, W0 NEPeda*cas y PAOSHCHKIl
Npaeositl Hayyi, NoPaNizM Hanpsamy 8 npasoPoO3YMIHHI ma iHmezpayis PUOUUHUX HAYK, Y Npeo-
Mem AKUX BKTI0UAOMbCA AOMIHICMpamuene npago U npoyec AK 00 €kmu 00CHIOHNCEHHs, 3MIHU 6
3micmi npedmema, cucmemu ma CmMpyKmypu aoMiHiCImpamueHo2o npasa il npoyecy.

Cucmemnuil nioxio 00 UBYEHHS. OCHOBHUX THCMUMYMI6 AOMIHICIPAmMueHo20 npasa no2nuonioe
Hawii Ys81eHHA NPO COYIaNbHY NPUPOOy AOMIHICMPAmMUeHO20 npasa il npoyecy, 0ae 3mozy audute
docnioumu OKpemi iHCcmumymu ma Kame2opii aOMiHICMpamueHo2o npaed, YilecnpsmMosaHull
PO36UMOK YUBLNIZ08AHO20 CYCHIIbCMEA.
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YV 36’a3ky 3i 3minamu, wo 6i00ysaromuca 6 KpaiHi, 3MIHIOIOMbCA MAKONC cucmema Ui CmpyK-
Mypa a0MiHICMpamueHo2o npasa ma npoyecy, Gopmanvbhi ddicepena aOMiHICmMpamugHo2o npasga
(Hanpuxnao, cy0osutl ma aOMiHICMpamusHuil npeyeoeHm,).

Bucnosku. Y oocniosicenni @usHauaemvcs 6a2omicms (opMy8aHHs adekeamHoi @hinocog-
CbKO-NPABOBOI ma ceimo2nadHoi napaouemMu po3gUmKy aOMIHICMpamusHoi npagoceioomocni,
3abe3neyenHs npasoeoi cmaobinizayii GIpMeHCbKOI 2pomaou 8 KOHMeKCmi MoOepHizayii noiimuy-
HOI' cucmemu 0epacasu ma 3aa671eHoi pehopmu Ha OCHOBE KIOUOBUX NPUHYUNIG CYYACHO20 0eMO-
KpamuuHo20 npasa, noazu ti 3axucmy npag i co000 J10OUHU MA 2POMAOAHUHA.

Jokmpunanvre po3yminHA AOMIHICMPAMUEHOL 10pUCnpyOenyii 3HAxX00Ums HOpMAamueHe 3aKpi-
NIeHHs, M KO Kajicyuu, y Hesionosionocmi. Lle i € ocnosHoio npobnemoro meopii aominicmpa-
MUEHO20 Npaea, aka, Ha OYMKY aemopa, Modce Oymu 3HAMA pepopmMyeaHHAM 3aKOHOO0AECHEa
(Hanpuxnao, 3 npuiHAMmMam H08020 Kooexcy npo aominicmpamueti npagonopyuLents moujo).
Bapmo koncmamyesamu, wo sHauumicms aOMiHiCMpamueHo2o ma aOMiHICMpamueHoO-npoyecy-
AbHO20 3aKOHOOABCTNEA, A MAKONC 3A2ATI0M HOPM AOMIHICMPAMUBHO20 NPABA NPUBEPMAE YBAZY
sueHux 1 ¢haxisyie-npakmuxis. 3 02110y HA HAABHY MEHOEHYII0 PO3GUMKY OPUOUYHOI HAYKU
MOICHA CMBEPOACYBAMU, WO HAYKA AOMIHICMPAmMueHo20 npasa i Haoaui Oyoe iHMeHCU8HO ma
nepCcneKmueHoO po38UBAMUCH.

KurouoBi ciioBa: npaBoBa JiepkaBa, pedopma, aIMiHICTpaTUBHE NIPABO, aAMiHICTPaTUBHUH IIPO-
1ec, MOJIepHi30BaHe CyCHIILCTBO, CHCTEMA NpaBa, MPaBOIMOPSIIOK, OPraHu BIa M, TPOMaITHCEKE
CYCHUIBCTBO, IOPUCIPY/ACHIIIS, MOJITHYHA CHCTEMA, MpaBa JIIOAMHHU, aJMIHICTPYBaHHS, aIMiHi-
CTpaTHBHUI aKT, IPaBO3aCTOCOBHA MPAKTHKA, IHTEPIPETAILis.
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DEVELOPMENT OF ADMINISTRATIVE LAW
AND ADMINISTRATIVE LEGAL DOCTRINE IN LITHUANIA

The system of national law and the corresponding system of democratic authorities had to guarantee
optimal protection of the individual s fundamental freedoms and rights, and help to create human wel-
fare. Science of administrative law is constantly evolving, and its insights are strategic in nature, oriented
towards the future. There is often a struggle for new ideas, opinions, concepts, paradigms to be embed-
ded or denied. The new, old, inaccurate statements are changed to be more accurate, the new ideas
criticize the old ones, and life practices raise new problems that science must answer rationally. The
science of administrative law in Lithuania is not static, it is constantly changing as the administrative law
itself changes. The concept of administrative law is changing, its regulation is expanding. The science of
administrative law is an integral part of Lithuanian law science, where the specialists of administrative
law — scientists investigate the essence of this branch of law, its subject matter and separate institutes and
in general all actual problems of administrative legal practice and science of the whole country.

This article is the first scientific research in the cycle of articles “Development of Administrative
Law and Administrative Legal Doctrine in Lithuania”.

The purpose of this article is to present the development of administrative law and administrative
law doctrine in Lithuania since 1990 by analysing the works of Lithuanian scientists in this field
through the categories defined in the research tasks. In order to achieve the aim of the article, the
following tasks are raised: briefly to introduce and discuss the development of Lithuanian admini-
strative law science and administrative law as a category, to define and analyse the goals of admi-
nistrative law, the subject of regulation and the system of administrative law in Lithuania. In order
to achieve the aim and tasks of the research, the analysis of the works of Lithuanian scientists
and the main laws implementing the administrative legal regulation of Lithuania was performed.

Methods. Historical comparative, documents’ analysis, synthesis and other methods were used
for research.

Results of research showed that Lithuania has modern administrative law and administrative
Justice system, that meets nowadays meets and European Union justice standards’ requirements.

Conclusions. We can conclude that Lithuanian scientists understand the administrative law in broad
sense as law of management and described quite wide range of its regulation subjects. Afier Lithu-
ania s accession to the European Union and its commitment to take over its acquis communauta-
ire, the entire Lithuanian legal system, together with administrative law, had to adapt to change.
Implementation of the provisions of the European Union legislation in Lithuanian law has become
a priority. The abundance of administrative legal regulation at European Union level and the need
for its application in the case-law have created challenging tasks for administrative law science.
An accurate analysis of the implementation of European Union legislation in the systems of state
power and public administration in Lithuania, analysis of administrative legal systems of the Mem-
ber States of the European Union, search for similarities and differences, effective defence of the
rights and legitimate interests of a person when a Member State misapplies (waives) the provisions
of European Union legislation, the jurisdiction of national courts to deal with damages where, for
example, damage caused by inappropriate application of European Union law is made by a court of
final instance in the state, and other issues become the subject of modern administrative law research.

Key words: administrative law science, administrative law, public administration, administrative
Justice, legal doctrine.
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1. Introduction

The purpose of administrative legal research is to reveal
the essence, regularities and peculiarities of development
of legal ideas, legal norms and legal practice, and to reveal
the tendencies of development of administrative law doctrine
and justice. After the restoration of the independence of Lith-
uania the task was to reform the existing Soviet legal system,
to prepare new laws of the Republic of Lithuania that would
meet the needs of the public administration of a democratic
legal state, to harmonize national laws with the provisions
of international acts and to foresee their development per-
spectives of legal regulation. Thus, the system of national
law and the corresponding system of democratic authorities
had to guarantee optimal protection of the individual’s fun-
damental freedoms and rights, and to help to create human
welfare. The mentioned reasons influenced that the more
attention at the concept of administrative law, the legal insti-
tutes regulated by it, the development of this branch of law,
social changes and their influence on the administrative legal
regulation was given only after the restoration of Lithuania’s
independence in 1990.

The science of administrative law is an integral part
of Lithuanian law science, where the specialists of adminis-
trative law — scientists investigate the essence of this branch
of law, its subject matter and separate institutes and in general
all actual problems of administrative legal practice and sci-
ence of the whole country. The science of administrative law,
as well as one of its research objects — administrative law,
is not static, unchanging. Changing public legal relations,
values that are fostered in society, administrative law, its goals
and objectives are also changing. The administrative law
science must also develop accordingly, actively participates
in the development of methodological foundations of admi-
nistrative law, in the development of institutes and legal norms
of this branch of law, as well as in forecasts and proposals on
how to effectively implement the state administration.

This article is the first scientific research in the cycle
of articles “Development of Administrative Law and Admin-
istrative Legal Doctrine in Lithuania”. The purpose of this
article is to present the development of administrative law
and administrative law doctrine in Lithuania since 1990 by
analysing the works of Lithuanian scientists in this field
through the categories defined in the research tasks. In order
to achieve the aim of the article, the following tasks are
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raised: briefly to introduce and discuss the development of Lithuanian administrative law
science and administrative law as a category, to define and analyse the goals of adminis-
trative law, the subject of regulation and the system of administrative law in Lithuania. In
order to achieve the aim and tasks of the research, the analysis of the works of Lithuanian
scientists and the main laws implementing the administrative legal regulation of Lithu-
ania was performed.

2. Development of administrative law doctrine and administrative law as
category in Lithuania

Of course, administrative law, as a branch of public law, regulates the public relations
that exist in the field of public administration. The norms and principles of administrative
law must not be immobile, without development, as if they are “going by themselves”
because they would soon become insignificant. The collecting, analysing, researching,
systematising knowledge of administrative law, improving the theoretical foundations
of administrative law, its institutes, concepts and categories are the main task of admin-
istrative law science. The essential feature of the science of administrative law lies in its
the methods, that administrative law science uses to study social legal objects. Another
important feature of this science is the development of administrative law theories, sci-
entists not only provide research data, but seek to explain them based on a certain theory.

In the interwar Lithuania (1918-1940), the main focus of administrative law science
was on the systematization of laws and post-statutory legislation in the field of adminis-
trative law, but also published articles, monographs, and lectures sought actively investi-
gate administrative law and its institutes (Administrative law, 1939). Particularly import-
ant contributions to the administration law science during the interwar period were
the works of Mykolas Riomeris (Riomeris, 1994). After the establishment of the Soviet
government and Soviet ideology in Lithuania in 1940, the independent development
of Lithuanian administrative law was prevented. The lack of researchers in this field,
limited sources of administrative law — normative acts issued by the relevant government
departments of the respective councils, prevented the progressive development of Lith-
uanian administrative law science. The restoration of the independence of the Republic
of Lithuania has led to fundamental changes in all areas of public life, including admin-
istrative law and public administration. The latter had to adapt to the new state gover-
nance system, to move from advocating Soviet ideology to a democratic system based
on human rights.

Since 1990, developing administrative law science concerning the questions
of the concept of administrative law and public administration, Lithuanian admin-
istrative law issues and problems has been discussed in many works: the “Adminis-
trative law” manual published by the collective of authors (Bakaveckas, et al., 2005),
A. Andruskevi¢ius works “Administrative law: general theoretical issues, institute
of management acts, legal aspects of conflict relationships” (Andriuskevicius, 2008)
and “Principles and boundaries of norms of administrative law” (Andriuskevicius, 2004),
in A. Bakaveckas handbook “Administrative law: theory and practice. Part I ”(Baka-
veckas, 2012), E. Bileviciité “Development of administrative law science in Lithua-
nia” (Bilevi¢iate, 2013), in the A.P. Cio¢ys handbook “Basics of law” (Ciogys, 2008),
I. Deviatnikovaité “Administrative law: categories, definitions, tasks” (Deviatnikovaite,
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2009), J. Pauzaité-Kulvinskiené work “Administrative justice: theory and practice”
(Pauzaité-Kulvinskiené, 2005), B. Pranevi¢iené work “Quasi-court institutions in admin-
istrative control system” (Praneviciené, 2003), “History of Lithuanian law” (Andriulis
et al., 2002) manual published by the collective of authors and others. Separate aspects
of administrative law are discussed in scientific collective monograph “Human Rights,
the Rule of Law and Administrative Justice” (Pili¢iauskas, 2012), in scientific articles
of Algimantas Urmonas “Administrative law in area of social changes” (Urmonas,
2006), “Social interactions of administrative law” (Urmonas, 2010), “Administrative
Law as a Macro-System Phenomenom” (Urmonas, 2009), “Searching for the application
of conceptual models of social technologies in administrative law” (Urmonas, 2007),
M. Maksimaitis “Law science in Lithuania in Soviet times: achievements and looses”
(Maksimaitis, 2007), D. Urmonas “Origins of administrative jurisdiction in Lithuania”
(Urbonas, 2009), D. Zilinskas, “Will we tackle the tree from top?” (Zilinskas, 2000),
2013) and others.

Not only the legislator and public administration entities, but also administrative law
science is creating and developing administrative law, is solving the problems arising in
field of public administration and governance of the state. The main object of this science
is administrative law as a branch of law. However, the study of the legal norms of this
branch is not limited to administrative law. The science of administrative law in the broad
sense is the system of cognitive researches results of one or another country, reflecting
state governance, theoretical and methodological foundations of this process, its princi-
ples, basic ideas and traditions. Today’s Lithuanian administrative law science seeks to
clarify, summarize and present various recommendations (proposals) in the organization
and implementation of the public administration of the state. The science of administra-
tive law is an integral part of Lithuanian law researches the essence, subject and separate
institutes of administrative law. The clear definition of these concepts, the determination
of their content and attributes, and the establishment of relations with social manage-
ment and advanced administrative legal ideas and concepts in scientific publications
(textbooks, monographs, materials of scientific practical conferences, articles collec-
tions and other literature) generally create the subject of Lithuanian administrative law.
Today’s Lithuanian administrative law, as a branch of law and a discipline of teaching, is
fundamentally reformed as its system and subject matter of legal regulation is changing,
especially the norms of substantive and procedural administrative law are intensively
developing (changing and supplementing).

Thus, administrative law, as a branch of law and as science, is closely linked, but far
from being identical. Administrative law, as well as administrative law science, is inter-
ested in the relationships that exist in the field of public administration. However, the sci-
ence of administrative law also analyses the administrative legal categories, formulates
the concepts of administrative law, examines its norms, examines the regularities of state
administration, the practice of the executive authorities, as well as the connections
between administrative legal relations, the practice of the implementation of the norms
of administrative law, the functioning of administrative institutions, prepares forecasts
of the development of legal norms, makes recommendations for improvement of norms
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and administrative legal relations, prepares codification programs, theoretical basis
for interpretation of norms, helps to improve state management mechanism. The sci-
ence of administrative law is interested in the historical perspectives and tendencies
of the development of administrative law as a branch of law and as a science, examines
the theories and views of various scientists, the reasons for their emergence, and com-
pares the administrative law of foreign countries.

Of course, it should be emphasized that the most important element of the subject
of administrative law science is administrative law (current and valid administrative regula-
tion). However, as we have already mentioned, the concept of the subject of administrative
law will be incomplete if it is not supplemented by research into the application of adminis-
trative legal categories and administrative law in practice. Scientific researches on subjects
of legal relations, as well as legal facts, vertical and horizontal, material and procedural,
internal and public administration relations, aspects of state administration today, executive
management activities of the governing institutions in application of legislation are partic-
ularly important, researches should be close with social practice, with purpose to improve
the legal framework effectively. The subject of administrative law science is closely related
to the practice of administrative legal regulation (especially in the field of public adminis-
tration) (Bakaveckas et. al., 2005). Thus, it can be summarized that the science of adminis-
trative law investigates the doctrines of administrative law (ideas, tendencies, regularities
of public administration, etc.), norms and practices of administrative law and simulates
the tasks (perspectives) of public administration. Particularly topical for administrative law
researchers is question of ensuring the rule of law — legality and justice — in administra-
tive justice and jurisdiction by interpreting the true meaning of administrative legislation,
guaranteeing the legal status of parties, their representatives, experts, lawyers, and other
involved persons (Bakaveckas et. al., 2005).

The restoration of independence of the Republic of Lithuania has led to changes in
all areas of society. In the short term, a major reform was needed in the fields of public
administration, regulation of property legal relations, judicial activity and other areas.
Article 5 of Constitution of Republic of Lithuania of 1992 October, 25 adopted the pro-
vision that the State institutions shall serve the people” (Constitution of the Republic
of Lithuania, 1992). Essential policy decisions as one of the first objectives of the reform
included public administration and the judiciary (including the establishment of admin-
istrative courts). The old administrative institutions were seen as a benchmark for rigid-
ity, unprofessionalism (Bakaveckas et. al., 2005). After the restoration of the indepen-
dence of the Republic of Lithuania, the entire system of public administration had to be
re-established. We needed to take Western experience of public administration quickly
and without major shocks. The process was complex and hasty. Lithuania, having freed
itself from the Soviet (Eastern) state administration system, did not have independent
state life experience. Western public administration experience was difficult to reconcile
with the nomenclature (inherited from the Soviet past), closed and corrupt in the post-So-
viet administration of Lithuanian institutions. In addition, the restored Lithuanian state
could not take over the interwar Lithuanian public administration experience. The tra-
dition of improving the administration of state institutions was terminated by the Soviet
occupation. On the other hand, in 1990, The Republic of Lithuania has chosen the path
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of democratic development, and in the interwar period Lithuania, the last fourteen years
of its existence, has been an authoritarian state. Another reason that prevented Lithua-
nia from taking over administrative management from the interwar period was that in
the area of public administration Lithuania had conceived the main reforms in the 20th
century, in the early and mid-1990s (Smalskys, 2010).

Thus, a new, modern and efficient mechanism of the public administration system was
needed. The main idea was to seek state quality. Objectives such as simplicity, bringing
solutions closer to citizens, and greater state responsibility have been highlighted. These
goals were related to Lithuania’s aspiration to become a member of the European Union,
to strengthen administrative capacity and to make effective use of European Union sup-
port in the area of public administration reform (Smalskys, 2010). Thus, after the resto-
ration of the independence of the Republic of Lithuania, a large-scale reform of the pub-
lic administration system was implemented, which, however, had many shortcomings
and had to be improved.

One of the most important reforms of the judiciary is administrative courts’ establish-
ment in 1999. As a conceptual basis for the establishment of these courts, the provision
of Paragraph 2 of Article 111 of the Constitution of the Republic of Lithuania has estab-
lished that specialized courts may be established for the examination of administrative,
labour, family and other categories of cases (Constitution of the Republic of Lithuania,
1992). It should be noted that together with the Law on Administrative Proceedings
(Law on Administrative Proceedings of the Republic of Lithuania, 1999), the Law on
Administrative Disputes Commissions (Law on Pre-Trial Administrative Disputes Pro-
cedure of the Republic of Lithuania, 1999), which introduced the pre-trial investigation
of administrative disputes, came into force.

So, Lithuania has special administrative courts’ system and also the developed sys-
tem of pre-trial hearing and investigation of administrative disputes.

A regional administrative court is the court of special jurisdiction established for
hearing complaints (petitions) in respect of administrative acts and acts of commission
or omission (failure to perform duties) by entities of public and internal administration.
Regional administrative courts hear disputes in the field of public administration, deal
with issues relating to the lawfulness of regulatory administrative acts, tax disputes,
etc. Before applying to an administrative court, individual legal acts or actions taken
by entities of public administration provided by law may be disputed in the pre-trial
procedure. In this case disputes are investigated by the Lithuania Administrative Dis-
pute Commission or Tax Dispute Commission. The Supreme Administrative Court is
first and final instance for administrative cases assigned to its jurisdiction by law. It is
appeal instance for cases concerning decisions, rulings and orders of regional admin-
istrative courts, as well as for cases involving administrative offences from decisions
of district courts. The Supreme Administrative Court is also instance for hearing, in
cases specified by law, of petitions on the reopening of completed administrative cases,
including cases of administrative offences. The Supreme Administrative Court devel-
ops a uniform practice of administrative courts in the interpretation and application
of laws and other legal acts. The practice of administrative courts of Lithuania is also
the part of administrative law doctrine.
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Administrative law is one of the most significant branches of modern law, because
it regulates a very wide spectrum of social field. From the fields of social tension in
political relations and processes, social contradictions are manifested, which trans-
form into analogous tension in law — fields of legal tension: legal disputes at macro
and micro levels (Urmonas, 2009). Due to constant social changes, it is not possible to
provide a single definition of administrative law, to clearly define its subject. That is
why it is not easy to define the subject of its regulation because it is intertwined with
other legal rights — constitutional, criminal, tax, financial, civil, labour, environmental
(ecological), construction.

Ieva Deviatnikovaité defines administrative law as part of a public law, the norms
of which regulate relations arising in the exercise of their powers by the public adminis-
tration, i.e. by allowing sub statutory acts to be implemented in laws, monitoring com-
pliance with their decisions, and carrying out internal controls, administrative services,
organisation of public service activities, internal administration (Deviatnikovaité, 2009).

A. Andruskevic¢ius proposes to determine the scope of administrative law (Andri-
uskevicius, 2004). They reveal the purpose of the branch of the law. Moreover, it is
possible to define administrative law easily, i. e. the scope of validity becomes a method-
ological basis for the definition of this branch of law. Administrative law is a part of pub-
lic law whose norms regulate: the system of public administrations, relations between
them, functions, status of civil servants; relations between human/persons and public
administrations; control of the activities of public administration entities; the examina-
tion of administrative disputes between man/persons and public administrations.

More definitions of administrative law of the same scientist are given: “administra-
tive law is a set of specialized norms and principles of public law, which is used to estab-
lish the institutional structure and subordinate relations of public administration, defin-
ing the activities and methods of this administration in the field of management relations
with individuals, as well as organizing the litigation of public and administrative public
administration disputes in courts and other state institutions” (Andriuskevicius, 2008).
The author admits that he deliberately does not describe administrative law as an inde-
pendent branch of law, because it is closely related to other legal rights: “administrative
law — a part of public law whose norms and, in their absence, the principles of law,
define: 1) to whom and to what authority to require the conduct of participants in legal
relationships that are not contrary to the interests of society and the state; 2) to whom
and by what means, by lawful means, to force participants in a legal relationship to
behave in a manner contrary to the public and public interest; 3) who has been given
the power to settle the dispute if he arises between claiming unlawful conduct and those
subject to such a claim” (Andriuskevic¢ius, 2004). The scientist points out that he per-
ceives administrative law not only as a norm but also as a rule, as a set of principles. This
is based on the fact that the principles represent a “qualitative side of this branch of law”.
In addition, the principles are a “stabilizing factor in administrative law”. It is possible
to get information from the norms that reveal only the “instantaneous state”, because
the laws are very often changed, filled, destroyed (Andriuskevicius, 2008).

Professor A. VaiSvila describes administrative law as branch of law regulating
the public relations that arise in the performance of state institutions in compliance with
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the requirements of the constitution and laws. It defines the structure and competence
of public administration entities of ministries, departments, municipalities, their rela-
tions with citizens in managing and supervising economic and other activities of citizens
and their associations. Scientist distinguishes its subject — human relationships arising
from economics, science, education, health care, law enforcement, national defence,
protection of citizens’ rights and other areas, and an approach based on the principle
of authority and subordination, which is expressed through binding orders and instruc-
tions, subordination of services, disciplinary, official responsibility for the area of activ-
ity entrusted (Vaisvila, 2004). Professor Audrius Bakaveckas says that in scientific
literature, administrative law is usually described as a management law, because it regu-
lates the public relations that arose in organizing and implementing the executive, state
and public administration (administration). As part of public law, this branch of law is
considered to be a tool for the management and regulation of social processes in the pub-
lic sector, and the subject of its regulation is public administration (Bakaveckas, 2007;
Bakaveckas, 2012). Professor Urmonas gives some detailed definitions of administra-
tive law: “administrative law is a branch of law that is composed of legally significant
human, social, state social values, regulated by state administration, their legitimate
means of implementation and protection, and the rules of administrative law on the basis
of social justice, regulated by natural and legal persons, with the participation of public
administration institutions, activities (Bakaveckas et. al., 2005).

3. Tasks of administrative law

Legislative regulation has some goals. It has been mentioned that administrative law
regulates the managerial relations between persons and public administration entities,
which are established by the latter in the exercise of the powers provided for in the Con-
stitution, laws and other legal acts. Thus, the purpose of administrative legal regulation
is to achieve one of the main goals — to reconcile the interests of opposing groups in
seeking a social compromise.

Hence, the balance between individual and societal interests must be maintained in
the compromise. The regulatory impact of administrative law must be directed towards
individuals in a way that combines individual and public interests and meets public inter-
ests. It can therefore be said that the main purpose of administrative law is to create
a model of administrative legal regulation (normative) that would ensure the reconcilia-
tion of the interests of individuals, their groups and society.

Here A. Andriuskevicius argues that “current administrative law is a set of principles
and legal norms, the main function of which is the safeguarding and protection (defence)
of mutual public interests (connecting the needs of both the state and society). The task
of this branch of law is to provide citizens with effective legal possibilities to defend
themselves against unlawful actions of public administration” (Andriuskevicius, 2004).
He gives the following concepts of administrative law: “administrative law — a measure
of protection of public interests”, “a measure of prevention of conflicts of public inter-
est”, “administrative law has no more important task than harmonization of relations
between human and executive power” (Andriuskevicius, 2004). The scientist argues that
the purpose of administrative law is not only to establish the status of institutions of pub-
lic administration, but also to perform the function of prevention of public conflicts. This
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means that the institutes of this branch of law have to establish principles that would pre-
vent public administration from taking decisions ignoring the public interest. So, there
is another purpose here: administrative law rules must set up mechanisms for overseeing
the public interest to ensure the effectiveness of the principles. Here the author empha-
sizes the role of courts in solving disputes between individuals and public administration
(Andriuskevicius, 2008). Emphasizing the mission of administrative law, A. Urmonas
believes that it “must serve the public interest in a coordinated manner, ensuring personal
protection, cultural development, economic development <...>, is not enough to define
the mission alone, it is no less important to perceive it in the context of social change.
Since social life is not stable, constantly changing, refusing certain values and replacing
them, therefore, the change of mission must be ensured so that it does not lag behind
the reality and not become formal” (Urmonas, 2006). So, the administrative law has
very important goal — to be flexible and constantly reflect reality and the needs of today’s
people (Deviatnikovaité, 2009).

It may be concluded that the aim of administrative law is to combine public and pri-
vate interests. This objective can be divided into three elements: the subject of adminis-
trative law is the public interest. According to some authors, the subject of its regulation
is public administration (Bakaveckas, 2007), and the aim of the public administration
institutions themselves is to serve the public interest of individuals; function of admin-
istrative law — coordination of public interests; the task of administrative law is to create
opportunities and means to defend against the actions of illegal public entities.

A. Andruskevicius argues that public interests are an informal subject of adminis-
trative law, and the coordination and prevention of their conflicts is a general function
of this right. Thus, he specifies the functions of administrative law as the regulation, pro-
tection of personal rights, repressive, educative (Andriuskevicius, 2004). The regulatory
function manifests itself in the fact that public administrations regulate the behaviour
of individuals. Thus, public entities impose legal obligations, perform their duties by
giving individuals access to subjective rights. The repressive function manifests itself in
the fact that public administration entities may not only grant a license, but also with-
draw it or terminate particular activities if the legal norms are violated. This function
eliminates negative, dangerous public relations.

4. Subject of administrative law in administrative doctrine in Lithuania

The subject of administrative legal regulation is particular public relations. A number
of legal entities are involved in these relationships: public authorities (not only executive
but also legislative and judicial); subjects of local self-government (municipal councils,
mayors, municipal administrators, municipal controllers, elders of municipalities, heads
of municipal enterprises, budget institutions, etc.); regulatory authorities (National Audit
Office, Parliament Ombudsmen, Bank of Lithuania, State Commission of the Lithuanian
Language, Chief Official Ethics Commission, Competition Authority); non-governmen-
tal organizations (non-governmental), state-owned enterprises entrusted with the perfor-
mance of appropriate public administration functions such as transport registration; dis-
pute settlement commissions/quasi-judicial bodies (Lithuanian Administrative Disputes
Commission, Municipalities, Tax Disputes Commission) (Andriuskevicius, 2002). And,
obvious, natural persons, private legal persons are closely related to administrative legal
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relations. The purpose of the above-mentioned institutions is to harmonize the interests
of these persons with the public and to satisfy the public interest.

Administrative legal relations are regulated by various methods: imperative, dispo-
sitional, equality of parties, promotion, persuasion, etc. It is wrong to assume that only
the imperative method dominates in administrative law, because this branch of law can-
not be identified only with administrative violations of law and administrative penal-
ties. But administrative legal relations usually arise when a legal rule arises. And this is
a feature of the imperative method. However, there is also a method of equality between
sides. It is the duty of the public administration to serve the people, that the principles
of publicity and transparency are very important in administrative relations. It is possi-
ble to initiate relationships with public entities themselves — to apply for information,
to request it, to apply to administrative courts or administrative dispute commissions to
decide what is right and to apply for a license. In all of these relationships, we are equal
and equal parties, and public actors must perform their duties. There may be an incentive
method in administrative legal relations. Administrative legal relationships can encour-
age a wide range of individuals and may lead to administrative agreements.

5. System of administrative law in administrative law doctrine in Lithuania

In Lithuania, administrative law is perceived as a whole of two parts — general
and special. Some authors separated all administrative law in two parts as material
norm part (administrative law) and process norms (administrative procedure) (Andri-
uskevicius, 2008). The general part of administrative law unites legal norms, insti-
tutes regulating the “general legal status of subjects of administrative legal relations”
(Andriuskevicius, 2008). The general part sets out the basic principles of administrative
law, analyses the relationship between them and the principles of constitutional law —
the rule of law, the state of social welfare, separation of powers, legitimacy, propor-
tionality, equality before the law. Sources of administrative law, types of administrative
acts, their purpose. These are norms that establish the principles of administrative law
institutes, the principles of public administration, the administrative legal status of insti-
tutions, the administrative legal status of civil servants, non-governmental organiza-
tions (associations, public institutions, public organizations, charity and support funds)
and citizens and aliens in the field of public administration or public administration.
These norms also establish the foundations of the civil service, the forms and methods
of management activity, the methods of control and supervision, the ways and pro-
cedure of ensuring legitimacy in the field of public administration, the foundations
of administrative justice. The research of the institutes of the general part of the admin-
istrative law covers the issues of the significance of public administration, establishes
the system of public administration institutions, mutual arrangement, relationship, com-
petence, the principles which these institutions follow in the implementation of public
administration, responsibility. It also describes the historical development of admin-
istrative law, the contribution of scientists and lawyers to its development, the rela-
tionship between administrative law and constitutional law, other branches of law, its
place in the legal system of the country, influence on other branches of science, interac-
tion with other legal and scientific fields. Possible division of institutes of general part
of administrative law is possible (Deviatnikovaité, 2009):
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— the Institute of Public Administration: includes the establishment of the system
of public administration institutions, relations between subjects of public administra-
tion, their establishment, liquidation, reorganization, coordination relations; as well
as the content of the activities of public administration entities, incl. y. the functions,
the areas in which they operate, the principles of public administration on the basis
of which they operate, the legal framework governing their administrative legal status;

— the Civil Service Institute: it is the aspects of the acquisition, loss, civil servant,
material liability of a civil servant, social guarantees, the system of legal acts regulating
public service;

— Institute for Control of Activities of Public Administration Entities: parliamen-
tary supervision of the executive power by the Parliament; supervision of the execu-
tive by the President, Government control of ministries, institutions under the minis-
tries, Government agencies, administrative supervision of municipalities, State audit by
the National Audit Office, powers of the Competition Council and the like;

— Institute for the Supervision of Public Administration Entities in respect
of non-Personnel Persons — application of administrative impact measures, types
of administrative violence measures, supervision methods, measures, forms, objectives.
An institute of administrative responsibility may be distinguished;

— the Institute of Quasi-Legal Control of Public Administration Activities:
it is the means and possibilities to appeal against the possible illegitimate decision
of the public entity, the appropriateness of the behaviour (competence of the Admin-
istrative Dispute Commissions, Tax Disputes Commission, Parliament (Seimas)
Ombudsmen, decisions);

— the Institute of Judicial Control of the Lawfulness of Activities of Public Adminis-
tration Entities: activities of administrative courts for verification of compliance of pub-
lic entity decision with higher legislation and others.

Professor A. Andriskevicius classified institutes of administrative law as follows:
Institute of regulation of government organisation, Institute of regulation of admin-
istrative activities, Institute of Regulation of administrative punishment and Institute
of administrative disputes (Andriuskevicius, 2008).

Special part of administrative law unites legal norms, institutes regulating public
relations in specific areas of public administration activities: energy, industry, science,
education, agriculture, competition, tax, health care, economy, agriculture, culture, reg-
isters, social guarantees, licensing, patenting, certification, environmental protection,
asylum, spatial planning, consumer protection and other areas (Deviatnikovaité, 2009).
The institutes of the special part of this branch of administrative law may change. It
depends on the relevance and the needs of the time.

After Lithuania’s accession to the European Union and its commitment to take over its
entire acquis communautaire, the whole Lithuanian legal system, together with adminis-
trative law, has been transformed. Implementation of the provisions of the European Union
legislation in Lithuanian law has become a priority. The abundance of administrative legal
regulation at European Union level, the need for its application in the case-law raises
challenging tasks for administrative law science. Effective implementation of European
Union legislation in the systems of state power and public administration in Lithuania,
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analysis of administrative legal systems of the Member States of the European Union,
search for similarities and differences, defines of personal rights and legitimate interests,
when a Member State misapplies (refuses) the provisions of European Union legislation,
the competence of national courts to deal with damages where, for example, damage
caused by improper application of European Union law is made by a court of final instance
in the State, and other issues are the subject of modern administrative law research.

The analysis of the relationship between administrative law and European Union
law became relevant after Lithuania joined the European Union in 2004. Of course,
this area wasn’t left unnoticed by Lithuanian administrative law scientists. V. Valancius
and S. Kavalné “The implementation of European Union law in the administrative law
of Lithuania” (Valancius, Kavalné, 2009) is the first publication in Lithuania to discuss
a wide spectrum of administrative and European Union law relations. V. Valancius also
presented his insights on the subject of administrative and European Union law in scien-
tific publications (Valancius, 2007), which deal with issues of application of the norms
of European Union law in administrative courts; violation of European Union law by
national courts. In 2017, Deviatnikovaité published a comprehensive study on admin-
istrative law of foreign countries and the European Union (Deviatnikovaité, 2017).
At the end of XX century the highly active European integration processes did not spur
Lithuania. In order to belong to one of the largest economic and political community
in Europe — the European Union — Lithuania has committed to adopt its entire acquis,
so-called acquis communautaire, to bring it into line with national legislation. Thus, in
essence, the whole legal system, without distinction of administrative law, has been sub-
ject to change. Lithuanian administrative law must implement plenty of European Union
directives or regulations, and complete legal regulation of public administration. Due to
the very large scope of the European Union acquis in the area of administrative law, it is
particularly difficult to absorb it properly, and with the extension of the legal framework,
the workload of the institutions applying European Union law has been greater. Never-
theless, from the very beginning of the European Union membership, Lithuanian public
administration institutions have to apply European Union law in the area of adminis-
trative law and administrative courts in case and decision-making follow the extensive
jurisprudence of the European Union judicial authorities (European Court of Justice
and General Court) on the interpretation of European Union legislation and validity
issues. European Union law works in almost all areas of administrative law. Tradition-
ally, economic administrative law has the greatest impact. This is evident in the field
of tax law, competition law, state aid, subsidy law. However, the classical areas of admin-
istrative law, such as agriculture, environmental administrative law, police, aliens, ref-
ugees, state responsibility, are increasingly permeated by European Union law. Particu-
larly influential is the directly applicable European Community law, which is abundant,
for example, in the field of fund administration, state aid (Valanc¢ius, Kavalné, 2009).

When implementing the requirements of the European Union legal acts in the Lithua-
nian legal system, mistakes are inevitable. Lithuanian euro integration has such an influ-
ence on administrative law that some of these laws are drafted and adopted in a hurry.
It is obvious that all cases of application of European Union law in Lithuanian admin-
istrative law raise challenging tasks for administrative law science, which is forced to
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change attitudes towards administrative law as part of the national legal system and to
investigate it, to analyse the obligations of Lithuania to implement European Union law
during European integration, context. Thus, the issues of administrative law research
have become such as the effective implementation of European Union legislation in
the systems of state power and public administration of Lithuania, analysis of adminis-
trative legal systems of the Member States of the European Union, search for similarities
and differences, effective protection of the rights and legitimate interests of a person
when a member state misapplies (refuses) the provisions of European Union law, which
courts should deal with damages, for example, damage caused by improper application
of European Union law by a court of final instance in the state, and so on. All these issues
should become topical objects of modern administrative law research, because extensive
administrative legal regulation at the European Union level requires especially precise,
thorough and effective implementation and application in Lithuania. Implementation
of this task is impossible without conceptual theoretical justification.

The question is whether it would be more efficient to unify or harmonize the admin-
istrative law of the Member States and thus ensure its uniform application. In addition,
common administrative law mechanisms have already become a practical necessity.
However, there are a number of major obstacles that are still encountered in trying to
establish a single European Union administrative law. First of all, it is too small a number
of legal mechanisms to directly implement European Union law. If the European Union,
as a new legal order, is to ensure that the principles of supremacy and direct validity are
respected, it must have its own means to implement these principles. This is a sensitive
issue, because European Union law is directly administered in a rather narrow manner
(essentially the work of the European Commission as an institution of the European
Union). The vast majority of European Union law today is implemented with the help
of national administrations. Another problem that still exists is the resistance of national
legal systems to the idea of European administrative law. This is influenced by psy-
chological (routine, national pride, etc.), professional and technical (different legal ter-
minology and legal thinking, huge differences between countries based on common
and continental law traditions, language problem), political (unwillingness of national
parliaments to fully accept international conferences) projects, etc.) issues. The process
of harmonization is particularly complicated in countries where the national constitu-
tional concept of law has a strong influence on administrative law. The third problem is
the unequal interpretation of legal principles and legal norms in different countries. Even
a fundamentally homogeneous legal concept, interpreted in accordance with the national
law of different countries, can have complex expressions.

Still in the Lithuanian doctrine of administrative law there are some researches
about global administrative law (Bilevicitté, Kosmacaité, 2013). Global administra-
tive law is a new phenomenon not only in Lithuanian legal life, but also in the world,
although the proponents of the latter theory are discovering sources related to this
novel in the XIX century.

B. Kingsbury, N. Krisch, R.B. Stewart, J.B. Wiener can be legitimately named as
the originator of global administrative law. They argue that the concept of global admin-
istrative law begins with two interrelated ideas that proclaim that global governance
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can be understood as administration, and that such administration is often organized
and shaped in accordance with the principles of administrative law. In this way, insti-
tutions that were not originally created as regulators are increasingly becoming such.
These global governance bodies include intergovernmental institutions, informal inter-
governmental networks, national government agencies operating under global stan-
dards, hybrid public and private sector bodies involved in international administration,
and purely private organizations with a public role in international governance. Global
administrative law includes legal mechanisms, principles and practices that promote or
otherwise seek to influence the status of global administrative bodies, in particular by
ensuring that these institutions meet adequate standards of transparency, performance,
rationality, supervision and legality, and are able to make effective decisions and rules
(Kingsbury et al., 2005). Thus, this theory analyses how international actors can suc-
cessfully implement administrative-regulatory functions, and if such functions are per-
formed by public authorities, their nature would obviously be administrative, but it is not
possible to evaluate these entities in the context of classical administrative law, because
the scope of their activities is international.

So, global administrative law is a field of public law that challenges classical inter-
national law and claims that the latter is no longer able to meet the needs of the mod-
ern world community and is therefore being declared a verdict and is gradually being
offered a shift to global law. The goal of global administrative law is to create univer-
sal — international norms (norms — conglomerates), which would consolidate common
principles of state governance and form transnational governance institutions, which
would be assigned the implementation of administrative functions on a global scale.
This phenomenon reflects the processes of legal integration and the creation of a global
legal space that operates in accordance with the principles of administrative law. The
Lithuanian administrative law as parts of European administrative law also is the parts
of global administrative law.

6. Conclusions

The science of administrative law is described as an integral part of Lithuanian law
science, where the specialists of administrative law — scientists investigate the essence
of this branch of law, the subject of its regulation and separate institutes and in gen-
eral the problems of administrative legal practice and science of the whole country. The
development of administrative law, as well as administrative law science, is influenced
by various political, economic, legal, socio-cultural and other social factors of a single
whole. Each of these factors has different implications for the law of administrative
law and presents different tasks to it, not always their influence on the development
of the science of administrative law is positive (e. g. the Soviet regime in Lithuania in
1940-1990), but in the democratic, based on the protection of human rights and freedoms.
In their pursuit, in society, they provide the basis for the development of administrative
law science and its adaptation to changing political, economic and social conditions.

Today, the science of administrative law is delighted with its achievements:
the research work of individual branches of administrative law, institutes, textbooks
of the general part of administrative law is published, plenty of publications have
been prepared, and several dissertations have been defended. In addition to analysing
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the current problems of regulation and application of administrative law in the country,
the research also criticizes the administrative law science itself. It is to be welcomed
that the Lithuanian law of administrative law tends to apply administrative processes in
a more effective direction of protection of human rights and freedoms.

Lithuanian scientists understand the administrative law in broad sense as law of man-
agement and described quite wide range of its regulation subjects. After Lithuania’s
accession to the European Union and its commitment to take over its acquis commu-
nautaire, the entire Lithuanian legal system, together with administrative law, had to
adapt to change. Implementation of the provisions of the European Union legislation in
Lithuanian law has become a priority. The abundance of administrative legal regulation
at European Union level and the need for its application in the case-law have created chal-
lenging tasks for administrative law science. An accurate analysis of the implementation
of European Union legislation in the systems of state power and public administration in
Lithuania, analysis of administrative legal systems of the Member States of the European
Union, search for similarities and differences, effective defence of the rights and legit-
imate interests of a person when a Member State misapplies (waives) the provisions
of European Union legislation , the jurisdiction of national courts to deal with damages
where, for example, damage caused by inappropriate application of European Union
law is made by a court of final instance in the state, and other issues become the subject
of modern administrative law research.

Today, the following tasks of administrative law science are to be elaborated:

— purification of administrative legal categories (state administration, public admin-
istration, executive power, social management, presidential power, etc.);

— advocating the application of administrative principles as a stabilizing, regulat-
ing, legal loophole, law-abolishing institution;

— conducting complex research on administrative law in the context of its social
changes;

— cooperation with other legal branches and other sciences (economics, political
science, philosophy, sociology, social work, management, psychology, ethics);

— conducting new feasibility studies of social influence mechanisms (e. g. accultur-
ation) in the implementation of administrative law norms;

— 1improvement of the concept of administrative process and elaboration of code
of administrative process;

— research on the activities of public administration (public administration) insti-
tutions in such aspects as: distribution of state authority functions to state and territo-
rial level state institutions, standardization of their activity bases and detailed regulation
of activities, reform of public service, taking into account the need to reduce corrup-
tion, bureaucracy and arbitrariness of civil servants, personal increasing responsibility in
the public service, the role of public opinion in legislation, etc.;

— increasing administrative law and the involvement of other scientists in the imple-
mentation of the reform of the legal system and the planning of legal regulation;

— transformation of administrative law in the context of globalization and integra-
tion into the European Union;

— development of specific sub-branches of administrative law.
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Cucmema HayionanbHo20 npasa ma GiON0GIOHA cucmema OeMOKPAMmuYHOi 61adu NOGUHHA
2apanmyeamu  ONMUMAILHULL 3AXUCH OCHOBHUX Npag i c80000 MOOUHU ma Oonomazamu
cmeopiogamu 000pobym modetl. Hayka aominicmpamueno2o npasa nocmittHo po3susacmucs, it
Nno2nA0U MAOMb CMpame2iuHull Xapaxmep ma opieHmoeani Ha mauoymue. Yacmo tide 6opomvba
3a 6nposadicelts abo 3anepeyents Hosux ideil, OyMOK, Kowyenyiu i napaduem. Hoei, cmapi,
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HemouHi meepONHCeHHs 3MIHEHT, W00 6ymu Oinbut MOYHUMU, HOBI I0ei — W06 KpumuKyeamu cmapi u
AHCUMMEBL NPAKMUKY, CIABUMU HOBI NPOOIeMU, HA SIKI HAYKA NOBUHHA PAYIOHATLHO 8I0N0GI0amu.
Hayxa npo aominicmpamuene npaso 6 Jlumsi e cmoime Ha Micyi, 80HA NOCMIUHO 3MIHIOEMbCA
BHACNIOOK 3MIHU CAMO20 aOMiHicmpamusHo2o npasa. [lowsamms aominicmpamueroz2o npasa
3MIHIOEMbCA, 11020 pe2ynioganns posuuploemscs. Hayka npo aominicmpamushne npago €
He8i0 '€EMHOI0 YACMUHOK TUMOBCLKOT OPUOUUHOT HAYKU, Oe (haxisyi 3 AOMIHICMPAmMUeHO20 npasa
docnidxcyroms cymo yiei eanysi, it npeomem ma oKpemi iHCMumymu, yci akmyaibHi npooiemu
AOMIHICMPAMUBHO-NPABOBOT NPAKMUKU 1l HAYKU.

IIpeocmaenena cmammsi € nepuUM HAYKOBUM OOCTIOHCEHHAM Y YUK « Poszeumok aominicmpamusHozo
npasa ma aOMiHicmpamueHo-npaeoeoi Ookmpunu & Jlumeiy. Mema cmammi — po3xpumu po3eumox
AOMiHICMpamueHo2o npasa ma OOKMPUHU aoMinicmpamueHozo npaea 6 Jlumei 3 1990 p.
WLISAXOM aHANi3y poOim IUMOBCHKUX YUEHUX V Yill 2anysi 3a Kameeopismu, Wo GUSHAYEHI 6
3a60aHHAX 00CTIONHCEHHA. [[1sl D0CACHEeHHA MemU HeOOXiOHO 8UKOHAMU MAKI 3A60AHHA. KOPOMKO
npeocmasumu 1 062060pumu pO3GUMOK JUMOBCHKO20 AOMIHICMPAMUBHO20 NpABd, HAYKU Ma
AOMIHICMPamueHO20 NPABa K Kame2opii, GU3HAYUMU U NPOAHANIZY8AMU YN AOMIHICIPAMUEHO20
npasa, npeomem pe2yro8ants ma Cucmemy aominicmpamuenozo npasa 8 Jlumei. /[na oocaenenns
Memu U 3a80aHb 00CTIONHCEHHA 610 NPOBEOEHO aHANI3 NPAYb TUMOBCHLKUX YHEHUX MA OCHOBHUX
3AKOHIB, SAKI 30IUICHIOIOMb AOMIHICMPAMUBHO-NPABOSE Pecyto8ants 6 JIumai.

Memoou. I1i0 uac 0ocniodxceHHs SUKOPUCMAHO [CMOPUKO-NOPIGHATbHUL, OOKYMEeHMANbHUL
auHanis, CuHme3 ma iHuii Memoou.

Pesynomamu Oocniosxcenna nokazanu, wo 6 Jlumei € cyuacne admiHicmpamuene npago ma
cucmema aOMIHICMPamuerHo20 nPagocyoosi, Wo GiON0GI0Ae UMO2AM CMAHOAPMIE NPABOCYO0s
Esponeticbkozo Coro3y.

Bucnoeku. 3a pesynemamamu 00CHiONCEHHA MOJICHA 3pOOUMU GUCHOBOK, WO JUMOBCHKI GUEHI
PO3YMIIOMb AOMIHICIPAMUGHE NPAso 8 WUPOKOMY CEHCI SIK NPAsoge pe2ynio8aHHs ma Onucyions
0ocums wiupoKe Ko1o NUMaHs, sAKi 60Ho posenadac. Ilicna ecmyny Jlumeu 0o €sponelicbkoco
Coro3y ma unabymms tioco acquis communautaire ecs npasoea cucmema Jlumeu pazom 3
AOMIHICMPAMUBHUM 3AKOHOOABCBOM NOBUHHA Oy1a adanmysamucs 00 3MiH. Imniemenmayis
nonookcend 3akonooascmea €sponeticbkozo Corosy 6 3aKoH00ascmeo Jlumeu cmana npiopumemHum
3a60anHAM. Benuka Kintbkicmv aOMIHICMpamusHO-npago8o2o pe2yito8ants Ha pigHi €8ponelicbko2o
Coro3y ma neobXiOHICMb 11020 3aCMOCYB8AHHA 8 CYOOBIl NPAKMUYI CMBOPUNU CKIAAOHT 3A80aHHSL OISl
HayKu aominicmpamuenoo npasa. Tounuil ananiz 3acmocy8ants 3axonooascmea €8ponelicbkoeo
Coro3y y cghepi deparcasHol enadu il 0epacagno2o ynpasninis @ JIumei, ananiz adMiHicmpamueHo-
npagosux cucmem y oepacasax — unenax €sponeticvkoeo C0103y, NOWYK CXONMCUX | BIOMIHHUX
puc, egpekmugHuUll 3aXUCm npag i 3aKOHHUX IHMepPecig 0cobu, KO 0epiHcasa-uieH HenpasunbHO
3aCMOCO8YE (BIOMOBIAEMbCS) 80 NONOJNCEHb 3aKoH00aécmea €sponelicbkozo Corosy, IpUcOUKYis
HayioOHANbHUX CY0i8 w000 po32nAdy 30UmKié (Hanpukaiao, 30UMKY, SUKIUKAHO2O HEHANEeHCHUM
3acmocy8anHaAM 0eparcasoio 3akonooascmea €sponeticvrkoeo Coro3y) ma iHwi NUMAHHA CMaiomy
npeomMemom OOCTIOHCEHHA CYHACHO20 AOMIHICMPAMUBHO20 NPABA.

Kiro4oBi cjoBa: agMiHICTpaTHBHO-NIpaBOBa Hayka, aJMIHICTpaTHBHE IIpaBo, [epkKaBHE
YIIpaBIiHHS, AAMIHICTPATHBHE MIPABOCYAS, IPAaBOBA JOKTPHHA.

86 AnMinicTparuBHe npaBo i nmpornec. — Ne 2 (25). —2019.



3APYBIKHE AIMIHICTPATUBHE ITPABO TA ITPOLIEC

DOT https://doi.org/10.17721/2227-796X.2019.2.06

ADMINISTRATIVE APPEALS IN THE EUROPEAN UNION:
TOWARDS A COMMON MODEL OF ADMINISTRATIVE JUSTICE

Purpose. The aim of this paper is to analyse the activity of the European agencies as
a mechanism of control prior to the judicial review. This procedure is carried out by inde-
pendent and impartial administrative tribunals. This model supposes to create specialized
administrative organs that solve conflicts previous to the judicial procedure. The “agencies
model” is mainly used in western countries with legal Anglo-Saxon reminiscences. In this
paper we analyze the importance of these agencies and its possibilities for improvement in
the near future.

Method. To achieve this goal it is necessary to: 1) analysis the creative solutions of the agen-
cies courts, 2) verify the performance of agencies through the information provided by them-
selves, 3) discuss the judicial decisions from a scientific perspective. This process has been
implemented through direct contact with experts and professional actively involved at these
European administrative courts.

Results. EU law is haphazardly creating a system of administrative review that is in many
cases a pre-condition to judicial review. This system is most evidently manifesting itself in
the application of EU law by administrative agencies. For this purpose, some of the EUs
most important agencies have created specialised bodies known as boards of appeal. These
objective and independent bodies have the power to review the decisions of the agency they
form part on based on both questions of law and fact. The paper aims to establish a critical
vision of the role that new judicial forms are developing and the importance of to reach a spe-
cialized criterion for solving technically increasingly complex issues.

Conclusions. The board-of-appeal model has proven a successful one as it offers parties
a low-cost and effective way of having their complaints resolved without having to go to
the European Union Court of Justice. Lastly, there appears to be a need for the European
Union to, as it is currently doing with administrative procedure, establish a common set
of rules for this emerging remedy for reviewing European administrative acts.

Key words: administrative law, European agencies, boards of appeal, courts, process,
access to judicial review.
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1. Introduction

Until relatively recently, the EU administration was basi-
cally the sum total of the administration of Member States.
However, it is gradually playing an ever more prominent role
in the application of EU law, both in the EU’s centralised
structure and in its increasingly important administrative
institutions, typically via the agency model.

The application of EU law by the emerging Community
administration has generated significant debate on whether
there is a need for a common European administrative pro-
cedure that establishes a series of general guarantees for
all direct intervention of these administrative structures.
Arguments in the literature aside (Vifiuales Ferreiro, 2015a;
Fuertes Lopez, 2012; Soriano Garcia, 2012; Fuentetaja Pas-
tor, 2014: 329-369; Parejo Alfonso, 2000: 229-278; Alonso
Garcia, 2012; Hofmann, Tiirk, 2009; Hofmann et al., 2011;
Craig, 2012; Chiti, 2002; Mir Puigpelat et al., 2015), two key
EU institutions have already called for a “procedural codifi-
cation”. First, the European Parliament passed a resolution
on 15 January 2013 recommending to the European Com-
mission that a “Law of Administrative Procedure of the Euro-
pean Union” be passed. The European Court of Auditors
also advocates this in its Opinion 1/2015. And on 13 Janu-
ary 2016, a proposal for a regulation on the administrative
procedure of the EU was published that had been adopted
by the European Parliament’s Committee on Legal Affairs
the week before!.

Although we find no direct reference to EU administra-
tive procedure in primary law, with signing of the Lisbon
Treaty, a particular set of rights became fundamental that
are best understood in relation to administrative procedure.
These fundamental rights are encompassed by the right to
“good administration”, which specifically entails the rights
for citizens to have their “affairs handled impartially, fairly
and within a reasonable time”; have access to their files; be
heard; be given reasons for administrative decisions; use one
of the EU treaty languages to communicate with institutions;
and, lastly, have any damage caused by EU institutions or its
agents repaired. Previously only recognised in EU case law,
art. 41 of the Charter of Fundamental Rights of the European
Union first sets down good administration as a general legal

' URL:  http://polcms.secure.europarl.europa.eu/cmsdata/
upload/0cc27221-1fd6-4023-9ad5-ec87fb4010fc/regulation. PDF.
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principle, which includes the majority of principles essential to the administrative pro-
cedure of a rule-of-law state.

Therefore, although a specific legal rule is yet to materialise, there does appear to be
consensus that one should exist, and it should not be too long before we see a European
code of administrative procedure on the pages of the Official Journal of the European
Union. Until now, however, the debate has overlooked the need or benefit of includ-
ing in any common procedural framework a system of administrative appeals — like
those existing in many Member States — for challenging administrative decisions before
the administration itself or before specialised bodies prior to reaching the control that
the European Court of Justice must necessarily offer.

Neither in the literature or the institutions has there been any debate on the need
to implement a model of “administrative justice” that involves establishing a sys-
tem of administrative appeals such as that found in Spain. However, despite this lack
of debate, European positive law does contain the seed of an EU legal system of admin-
istrative justice or appeals. And while it is still only a loosely structured and in some
aspects rudimentary system, it contains elements that the Spanish model could adopt to
correct some of its well-known shortcomings.

As a minimum guarantee for a European Union subject to the principles of a rule-
of-law state, it must be possible to contest administrative decisions made as a result
of applying EU law by the EU administration before the Court of Justice of the European
Union. However, as occurs in most Member States, before an action can be pursued in
a court of law, there is the requirement, or at least the possibility, of filing what we could
call an “administrative appeal” before the EU administration. J. Ziller claims: “<...>
there are major differences from one Member State to another regarding the obligation to
file an administrative appeal before filing a complaint before the court of competent juris-
diction. In Germany, an administrative appeal must be filed before a complaint can be
filed with an administrative court. In France, for instance, there is no general obligation.
The TFUE only requires a prior administrative appeal for appeals against bodies, offices
and agencies of the EU for failing to act. In many Member States, although there is no
general requirement for a prior appeal, it is often required for specific cases set out in
the sectoral legislation” (Ziller, 2012: 53—54). Among other reasons, the diverse and var-
ied nature of the national models of administrative justice has meant that such a question
has not been examined to any depth, not even in the literature (essential reading on this
topic is the Professor Luca Di Lucia of the University of Salerno, who has examined
more thoroughly than anyone in Europe, and also nearly exclusively, the appeal sys-
tem in the European Union (Di Lucia, 2014; Di Lucia, 2013; Chirulli, Di Lucia, 2015a;
Chirulli, Di Lucia, 2015b; Navin-Jones, 2015); in the Spanish literature, the first attempt
at an analysis of the boards of appeal was done by Professor Fernando Lopez Ramon
(Lopez Ramon, 2007)).

Thus, this article sets out to (a) identify cases where EU law has established
an administrative appeal model, (b) outline the heterogeneous legal framework of this
model, and (c) sketch out a possible administrative justice system that is indirectly
and almost unintentionally being developed at the heart of the EU. Once we have
described the main characteristics of this system, we will be in a position to determine
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whether it contains any elements we might be able to adopt to improve the Spanish
administrative appeal system.

Aside from the control of the EU administration provided through institutions such
as the Court of Auditors, the Ombudsman, the European Data Protection Supervisor
and the European Anti-Fraud Office (OLAF), which do not really bear resemblance to
a traditional system of administrative appeals, at the core of EU administration, where
procedures directly affecting the rights and interests of European citizens are resolved,
we find two examples of control or internal review of EU administrative acts that resem-
ble administrative appeals under Spanish law: a) review procedures before the body
responsible for the act being appealed or internal review; b) procedures resolved by
independent committees created within Community agencies (Di Lucia, 2014: 299).
In addition to the two systems mentioned, Di Lucia also includes the review offered by
some sectorial regulations that allows for a type of hierarchical appeal before the Euro-
pean Commission against illegal acts by particular European agencies. For instance,
this author cites art. 18 of Regulation 337/1975 (European Centre for the Develop-
ment of Vocational Training), art. 122 of Council Regulation 207/2009 (Community
trademarks), art. 44 of Council Regulation 2100/94 and art. 22 of Council Regulation
58/2003 (executive agencies). This does not entail controlling the activity of EU agen-
cies via specific and independent bodies created in these agencies but is an external
control carried out by the European Commission. However, it does not appear to be
a sufficiently developed system, and it does not bear the characteristics of a review sys-
tem equivalent to an administrative appeal system. It approximates a kind of “internal”
appeal for reconsideration that is a manifestation of the control the central administration
has over an instrumental body dependent on it.

These two administrative review systems have three characteristics that make them
comparable to an administrative appeal system such as that found in Spanish law:
a) they are established in secondary legislation as provided for in art. 263 of the Treaty
on the Functioning of the European Union (TFEU); b) they give rise to binding deci-
sions; ¢) a decision from them is a pre-condition for judicial review. Therefore, the pro-
cedures of the Ombudsman do not meet these requirements as, in accordance with arti-
cles 228 of the TFEU and 3 of the Ombudsman’s Statute, its decisions are not binding.
Neither can infringements of European codes of conduct or purely optional administra-
tive appeals such as appeals to the European Data Protection Supervisor be considered
appeals in this sense.

In any case, the most clearly developed model of “administrative appeals” is offered
by the specialised bodies, the boards of appeal, found in some EU agencies for resolv-
ing appeals. Here is where we find the origin of what may become a common model
of administrative justice in the European Union. Although the TFEU neither governs nor
expressly refers to EU agencies, from the 1990s on, there has been a significant increase
in the number and presence of such agencies in the legal and administrative framework
of the EU. This phenomenon is clearly described by J. Avezuela Carcel (Avezuela Car-
cel, 2012). It has been by means of art. 352(1) of the TFEU that most of these true
entities have been created, which, alongside the EU Commission, constitute the essence
of the EU administration.
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European agencies (also called offices, centres, foundations, observatories, etc.) are
specialised bodies of the EU administration established by secondary legislation for
carrying out specific tasks. They are equipped with a range of competences and pow-
ers and have legal personality and functional autonomy, although they are subject to
heterogeneous frameworks of administrative and judicial controls. Their organisational
structure usually includes a management or administration board; an executive director;
committees of experts, technicians and scientists; and a financial controller. They are
normally funded by European subsidies allocated in the General Budget of the European
Union. The organisation of the agencies depends largely on the regulation that creates
them, which usually authorises the management board to create its internal regulations,
which means agencies have broad scope for autonomous organisation. Both in terms
of how they appoint their management bodies and with regard to financing, physical
locations and internal legal frameworks, agencies are truly independent administration
bodies that act fairly autonomously from the political power.

As has occurred in Spain, the excessive proliferation of institutional bodies has
caused the EU to question whether these agencies should be reduced or reorganised.
There are currently over 40 agencies>

As they all form part of the EU, all decisions by European agencies may be reviewed in
the last instance by the Court of Justice of the European Union. However, in some cases,
the EU agency itself has an internal procedure for reviewing its acts by which admin-
istrative appeals are heard and ruled upon by a specialised body created by the agency.
This specialised body is usually called a “board of appeal”. There is a clear separation
of functions between the board of appeal and the agency to guarantee the independence
of the board of appeal. Aside from this internal control by the agencies and the last-re-
sort review provided by the Court of Justice of the European Union, there are other
controls such as those foreseen in certain founding regulations of the EU Ombudsman
and the European Court of Auditors.

In accordance with art. 298 of the TFEU requiring that institutions, bodies, offices
and agencies of the Union be supported by an open, efficient and independent European
administration, the direct basis for establishing internal review mechanisms for the deci-
sions of Community bodies is found in art. 263 paragraph 5.

As we will see, the regulations of some of the most important EU agencies provides
for the creation of independent and impartial boards of appeal formed by independent
and impartial specialists who review, substituting in many cases, the act of the executive
body of the corresponding agency.

This mechanism for reviewing the acts of Community agencies by means of special-
ised boards and bodies is likely to gradually become the model of administrative justice
applicable to the increasingly numerous cases in which the application of European law is
carried out directly by EU institutions. On the other hand, some of these boards of appeal
may turn out to be the seeds of specialised courts as set out in art. 257 of the TFEU, which

2 For a categorical listing of EU agencies, see the following EU information page:
http://europa.eu/about-eu/agencies/index_es.htm. For a general rundown on the role of EU agen-
cies and their classification, see the COM(2002) 718 final Communication from the Commission,
“The operating framework for the European Regulatory Agencies”.
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has, for instance, given rise to the creation of the European Union Civil Service Tribunal
and the proposed creation of the Community Patent Court (Lopez Ramoén, 2007: 562).

In any case, this embryo of “specialised administrative justice” more closely resembles
the common-law model than the continental one. Although, as I will elaborate on, Spain
has also had some experience with similar instruments, the United Kingdom and United
States have by far the longest traditions with such systems. In the case of the United
Kingdom, these originally administrative boards have gradually become more judicial
in nature as they have come to exercise jurisdictional functions — being, in fact, com-
posed partly by professional judges — and lighten the judiciary’s caseload of conflictive
and high-volume matters such as immigration and asylum (Chirulli, Di Lucia, 2015a: 9).

In Spanish law, there are examples of bodies that exercise internal and specialised
administrative control. These are the tax appeal boards, the Administrative Tribu-
nals of Contractual Appeals (Tribunales Administrativos de Recursos Contractuales),
the Administrative Court for Sport (Tribunal Administrativo del Deporte) created by
Organic Law 3/2013 of 20 June and the Provincial Boards on Condemnation Proceed-
ings (Jurados Provinciales de Expropiacion Forzosa) and the bodies with identical
functions and similar composition created by the autonomous communities. The model
of specialised bodies ruling on administrative appeals is therefore by no means new to
Spanish law, neither in positive law or the literature. Some time ago, Professor Tornos
Mas proposed a system of administrative appeals that would be optional and handled
through an informal and free procedure ruled on by non-hierarchical bodies of mixed
membership (civil servants and professionals appointed according to subject matter
competence) who cannot be removed during their appointment. The key is to create spe-
cific bodies external to the hierarchical structure with powers for resolving or deciding
appeals (Tornos Mas, 1993).

2. Common characteristics of EU agency boards of appeal

After examined the legal framework of the boards of appeal of six EU agencies?,
we are in a position to identify the most significant common features characterising this
initially diverse and heterogeneous model. Despite this legal and organisational diversity
(which is to be expected given the absence of any unifying framework), systematically
identifying the most important features will allow us to map out the main characteristics
of a possible common European model for administrative appeals by specialised bodies.

2.1. Legal nature of the boards of appeal

The great majority of the regulations for the boards of appeal aim to guarantee their
autonomy and independence with respect to the entity that creates them and issues
the contested decisions, i.e., the corresponding EU agency. Both how members are
appointed and, secondly, the reinforced guarantee of their functional autonomy might
lead us to consider the boards of appeal as judicial bodies or at least hybrid or quasi-
judicial bodies. Indeed, in some respects, they can be seen as courts. For instance, they
can submit requests for preliminary rulings to the Court of Justice of the European Union.

3 Agency for the Corporation of Energy Regulators, European System of Financial Supervi-
sion, Community Plant Variety Office, European Aviation Safety Agency, European Chemicals
Agency and Office for Harmonization in the Internal Market (Trade Marks and Designs).
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A recent judgment of the Court of Justice (Grand Chamber) (6 October 2015)* spelt out
the requirements for considering an entity, regardless of its national status, a jurisdic-
tional body for Community purposes for requesting preliminary rulings in accordance
with art. 267 of the TFEU. In applying these requirements in this case, the Court of Jus-
tice determined that the Tribunal Catala de Contractes del Sector Public, an administra-
tive court for appealing public contracting decisions, was indeed a jurisdictional body for
the purposes of art. 267 of the TFEU.

Despite this case law, which only refers to the possibility of requesting prelimi-
nary rulings, when the Court of Justice of the European Union has directly examined
the legal nature of the boards of appeal, it has ruled that, regardless of their compo-
sition and independence, they are authentic administrative bodies and not courts. For
instance, Judgment of the Court of First Instance (Fourth Chamber) of 12 December
2002° states that: “<...> while the Boards of Appeal [of the OHIM] enjoy a wide
degree of independence in carrying out their duties, they constitute a department
of the Office [i. e., the OHIM] responsible for controlling, under the conditions
and within the limits laid down in Regulation No 40/94, the activities of the other
departments of the administration to which they belong. Since a Board of Appeal
enjoys, in particular, the same powers as the examiner, where it exercises them it
acts as the administration of the Office [i.e., the OHIM]. An action before the Board
of Appeal [of the OHIM] therefore forms part of the administrative registration
procedure <...>”.

As boards of appeal are administrative bodies, in its judgment of 13 July 20156,
the Court of First Instance (Fourth Chamber), in determining the reasonable time for
a board of appeal (in this case, of the OHIM) to provide its decision, finds that the crite-
ria and rights set out under art. 6 of the European Convention of Human Rights, which
sets out the rights of individuals with regard to the administration of justice, are not
applicable. However, precisely given the administrative nature of the board, this court
did not leave the individual concerned in this case unprotected, stating that the decisions
of boards of appeal must be issued in a reasonable timeframe as this is a requirement
of the general legal principle of good administration provided for in art. 41 of the Charter
of Fundamental Rights of the European Union for administrative procedures in the EU
(Bacigalupo Saggese, 2012; 465).

* Consorci Sanitari del Maresme v Corporacié de Salut del Maresme i la Selva (2015)
(C-203/14) EU:C:2015:664, Request for a preliminary ruling from the Tribunal Catala de Con-
tractes del Sector Public (Spain). In this case, other judgments were cited, including Vaassen-Gob-
bels, 61/65, EU:C:1966:39, and Umweltanwalt von Kdrnten, C-205/08, EU:C:2009:767.

5> Procter & Gamble v OHIM (T-63/01) (Soap bar shape) [2002] E.C.R. 1I-5255. Along
the same line, also see, among others, Judgment of the Court of Justice of 20 September
2001 Procter & Gamble v OHIM (BABY-DRY) (T-163/98) [1999] E.C.R. 11-2383 and Judgment
of the Court of First Instance (Fourth Chamber) of 13 July 2005 (The Sunrider Corp. v OHIM
(T-242/02) [2005] E.C.R. 1I-02793. Also see Judgment of the General Court of the European
Union (Eighth Chamber) of 11 December 2014 (Heli-Flight GmbH & Co. KG, v AESA (T-102/13)
EU:T:2014:1064).

¢ Judgment of the Court of First Instance (Fourth Chamber) of 13 July 2005, The Sunrider
Corp., v OHIM (T-242/02) E.C.R. 11-02793.
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Finally, in addition to the organisational and structural aspects of the boards of appeal,
it is their objective jurisdiction and, therefore, their capacity to act, that sets them apart
from jurisdictional bodies. The fact that they can substitute technical decisions of the EU
administration and that they do not just review the legality of the decision is a strong
indicator that the boards are actually administrative and not judicial bodies.

2.2. Functional independence of the boards of appeal

The regulations for all the boards of appeal reiterate that these bodies are created for
reasons of procedural economy and are independent of the Community agencies that create
them. Aside from the guarantee of impartiality and independence of their members, which we
will come back to, in its creation of these types of bodies, EU law supports their functional
independence. Formally at least, this independence is found both at the regulatory level and in
terms of administrative structure (see, for instance, Regulation (EC) 713/2009 of the European
Parliament and of the Council of 13 July 2009 establishing an Agency for the Cooperation
of Energy Regulators (ACER), Recital 19. See also, Regulation (EU) 1093/2010 of the Euro-
pean Parliament and of the Council of 24 November 2010 establishing a European Supervi-
sory Authority (European Banking Authority), Recital 59). All the regulations creating these
boards of appeal expressly and emphatically state that their members may not receive instruc-
tions from any member of any other body in the agency.

As EU case law demonstrates, one of the most important characteristics of these
boards of appeal is the independence with which their members are able to act, free from
instructions from their respective EU agencies or offices. As the Court of Justice finds in
Judgment of the Court of First Instance (Second Chamber) of 30 June 20047 (paragraph
33): “Boards of Appeal and their members have functional independence in carrying out
their tasks. The Office [i. e., the OHIM] cannot therefore give them instructions”.

However, there are certainly grounds for questioning this independence given that,
for instance, the budget and the resources of the boards of appeal clearly depend on
the budget and resources of the agencies that create them (Navin-Jones, 2015: 165).
Somehow guaranteeing or strengthening the budgetary autonomy of the boards of appeal
with respect to the agencies they officially form part of would significantly contribute to
their desirable and fundamental substantive and functional independence.

3. Objectivity, impartiality and independence of board of appeal members

The pronouncement that boards of appeal are autonomous and independent finds its real
basis in a series of measures aimed at ensuring the objectivity, impartiality and independence
of the members of the boards of appeal. All the measures, which are listed and examined
below, are proceeded by the following general statement found in all the regulations looked at:
“The members of the boards of appeal are independent and will not be bound by any instruc-
tions”. This would, of course, be an empty statement if it were not accompanied by and embod-
ied through specific measures and strategies such as the ones listed in the following sections.

3.1. Appointing of board of appeal members: public call, required technical quali-
fications, and formal declarations of interest and commitment to independence

Board of appeal members are usually appointed by the highest governing body
of the corresponding agency — the management or administration board. This discretion-

"In GE Betz v OHIM — Atofina Chemicals (BIOMATE) (T-107/02) E.C.R. 11-01845.
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ary decision is limited to the extent that members can only be selected from a list pro-
posed by the European Commission. In turn, the Commission’s proposal usually comes
out of a public call for expression of interest done after consultation with some other
specialised body of the European Union.

In some agencies, the discretional appointing of board of appeal members is even
further limited as it is frequently conditioned regarding the origin of the candidates. For
instance, board of appeal members may have to be selected from candidates who belong
to or have belonged to regulatory bodies of a given sector.

For example, Regulation (EC) 713/2009 of the European Parliament and of the Coun-
cil of 13 July 2009 establishing an Agency for the Cooperation of Energy Regulators, art.
18(1), states: “The Board of Appeal shall comprise six members and six alternates selected
from among current or former senior staff of the national regulatory authorities, compe-
tition authorities or other national or Community institutions with relevant experience
in the energy sector”. Both with regard to the appointment process and the professional
requirements of board of appeal candidates, Regulation (EU) 1093/2010 of the Euro-
pean Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Banking Authority) (“ESA Regulation™), art. 58 pro-
vides for similar measures, although they are, logically, related to the competence area
of the corresponding administrative authority. As does art. 41 of Regulation (EC)
216/2008 of the European Parliament and of the Council of 20 February 2008 on common
rules in the field of civil aviation and establishing a European Aviation Safety Agency
(“EASA Regulation”). See also art. 89(2) of Regulation (EC) 1907/2006 of the European
Parliament and of the Council of 18 December 2006 concerning the Registration, Eval-
uation, Authorisation and Restriction of Chemicals (REACH), establishing a European
Chemicals Agency. This last regulation contains a more up-to-date public call of interest
for board of appeal candidates.

In most of the regulations of the boards of appeal, the guarantee and commitment
to impartiality and independence for each of the members of the board usually takes
the form of a written document or declaration stating their commitment and declaration
of interests in which they indicate the absence or presence of any direct or indirect inter-
est that may compromise their independence. These declarations are public and must be
done annually (ACER Regulation, art. 18(7), and the ESA Regulation, art. 50(6)).

3.2. Term of office, renewal and impossibility of removal: five-year, renewable
terms and removal by the agency or the Court of Justice of the European Union

The terms of office of members in “independent” bodies and administrations is
a key element to understanding the real extent of the body’s autonomy. For the boards
of appeal, we do not find permanent terms of office, as occurs with courts. This is, per-
haps, the element that most differentiates these administrative bodies from the courts
that review the legality of EU activity. In the case of the boards of appeal of Commu-
nity agencies, practically across the board we see five-year terms of office that can be
renewed, normally for one term (an example of this is art. 50(4) of the ESA Regulation).
In some cases, members are not limited to one renewed term of office and may renew
for additional five-year periods or until retirement age if this age is reached during
the new term of office (as occurs in art. 131(1) of Council Regulation (EC) 40/90).
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The performance of the duties of board of appeal members is characterised by
the fact that they cannot be removed during their terms of office unless they are found
guilty of serious misconduct, and the administrative or management board, after
consulting with some other agency body, decides to remove them (see articles 18(3)
of the ACER Regulation, 50(5) of the ESA Regulation and 90(4) of the ECHA
Regulation).

However, in two instances this guarantee against removal is further strengthened
because it requires a decision from the Court of Justice of the European Union, normally
at the request of the European Commission and following recommendation by the corre-
sponding management or administration board. This occurs in the OHIM and the CPVO
(this is a case in the OHIM in which art. 131(1) and (3) of its regulation prohibits
removing the members of the board of appeal, “unless there are serious grounds for such
removal and the Court of Justice, after the case has been referred to it by the Admin-
istrative Board on the recommendation of the President of the Boards of Appeal, after
consulting the chairman of the Board to which the member concerned belongs, takes
a decision to this effect”; the same provision is found in art. 47(1) of Council Regulation
(EC) 2100/94 of 27 July 1994 on Community plant variety rights). Therefore, in these
two cases, the irremovability of the board of appeal members bears closer resemblance
to judges than other public servants.

3.3. Incompatibility with other agency duties

Another of the recurring guarantees aimed at ensuring the independence and objectiv-
ity of board of appeal members is to prohibit them from performing duties other than their
board of appeal duties in any other body of the agency the board of appeal belongs to.

The requirement of very specialised and specific qualifications and experience
of board of appeal members and requiring that they come from the sector being regulated
could result in real conflicts of interests with regard to the professional commitments
of these experts. In addition to other relationships we mention further down that give rise
to the obligation of exclusion and the possibility of objecting to these members, the reg-
ulations governing these boards of appeal prohibit carrying out any other role or duty
in the agency in question (see articles 18(3) of the ACER Regulation, 59(6) of the ESA
Regulation, 90(3) of the ECHA Regulation and 131(5) of the OHIM Regulation).

In some cases, they are permitted to perform their duties part-time and are not
required to work exclusively on the board of appeal (see articles 47(4) of the CPVO
Regulation and 42(3) of the EASA Regulation). One measure not found in the EU
regulations but that is considered an important guarantee of independence, both from
the administration that appoints the boards and from the business groups that oper-
ate in a given sector, is the establishing of a system of ex post incompatibilities, as
does art. 15 of Spanish law 3/2015 of 30 March governing the duties of senior public
officials (Ley Reguladora del Ejercicio del Alto Cargo de la Administracion General
del Estado) (Santamaria Pastor, 2015: 62). An a posteriori guarantee of this nature
would safeguard against what some politicians graphically refer to as the “revolving
door” phenomenon. Such measures ensure that the decision-making of people with
consequential responsibilities in important economic arenas cannot be influenced by
the promise of future professional opportunities.
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3.4. Exclusion and objection provisions

And if all these formal and substantive guarantees for independence and impar-
tiality established prior to appointment were insufficient, the regulations of the boards
of appeal provide for exclusion and objection provisions that are in part similar to those
established in the Spanish legislation establishing the legal framework and the common
administrative procedure but that go further by allowing a member of the board to object
to another member taking part.

In general, members cannot take part in the board of appeal if they have any personal
interest in the case in question or they were previously involved as representatives of any
of the parties to the proceedings, or if they participated in the decision under appeal
(the ACER Regulation art. 18(4)). Furthermore, if for these or any other reason a board
of appeal member considers that another member should not take part in an appeal pro-
ceeding, this member must inform the board of appeal.

The regulations also state that parties to appeal proceedings may object to the partic-
ipation of a member of the board of appeal on any of the aforementioned grounds or if
they suspect any bias. There are, however, two limitations to objections to board of appeal
members: 1) such objections cannot be based on nationality; and 2) while knowing a reason
for objection exists, the objecting party to the appeal proceeding cannot take any other pro-
cedural step in the appeal proceeding apart from objecting to the composition of the board
of appeal (for examples of this, see articles 48(4) of the CPVO Regulation, 43 of the EASA
Regulation, 90(5) of the ECHA Regulation and 132(5) of the OHIM Regulation).

3.5. Technical qualification of board of appeal members: possibility of appointing
non-legal experts and the requirement for a minimum number of members with legal
training

One of the most interesting elements of the legal framework of boards of appeal, which
could provide inspiration for improving the Spanish model of administrative appeals, is
the possibility of including subject-matter, non-legal experts on boards. Because of their
qualifications, these experts can provide the technical knowledge required to review
the original decision of the EU agency in question.

Normally, as we saw above, the regulations that establish the agencies and their
boards of appeal defer to the internal regulations of the agency with regard to the techni-
cal qualifications of board of appeal members. In some cases, the board of appeal must
have a majority of legally trained members or at least a legally trained president.

This diverges from the model adopted by the Spanish legislation on public contract-
ing that requires selecting civil servants of a certain grade with a minimum of 15 years’
experience, preferably working in administrative law directly related with public pro-
curement. This is precisely the type of very rigid criteria that EU law usually seeks to
avoid at all costs in favour of its traditional flexibility and informality. The OHIM Reg-
ulation, for instance, sets out in art. 130(2) that: “The decisions of the Boards of Appeal
shall be taken by three members, at least two of whom are legally qualified”. Article
50(2) of the ESA Regulation is very ambiguous with regard to this requirement stating
simply that the “Board of Appeal shall have sufficient legal expertise to provide expert
legal advice on the legality of the Authority’s exercise of its power” without specifying
a specific number of legal experts.
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Depending on the ratio of legally qualified to technical experts on the different
boards of appeal, the decisions issued by these boards will put more emphasis on either
reviewing the technical aspects of the facts taken into account by the executive body
of the agency or on revising the legal and procedural basis of the decision (Chirulli,
Di Lucia, 2015a: 21-22). In reference to the technical qualifications set out in the Direc-
tive on Public Procurement, while not discarding the presence of non-legal experts,
J.A. Santamaria Pastor states it is preferable that these commissions or boards have
a majority of legally trained experts given that their duties are based on legal reasoning
(Santamaria Pastor, 2015: 45). Indeed, the different stages of the administrative proce-
dures handled by this type of specialised agency emphasise one aspect or the other. Thus,
the initial decision made by the executive body of an agency is based on technical cri-
teria. Secondly, any appeal made to the board of appeal involves applying mainly legal
criteria but also taking into account technical aspects, taking advantage of the presence
of technical experts on the board. Finally, any appeal that reaches the Court of Justice is
decided purely on a legal basis.

4. The appeal as a pre-condition for further action

One of the most important aspects to take into account in mapping out the common
features of appeals filed with specialised boards of appeal of EU agencies is undoubtedly
whether making use of this administrative remedy is a pre-condition for pursuing action
in a court.

Although the regulations of the administrative agencies examined are not totally clear
with regard to whether filing an appeal with the board of appeal is optional or required
for pursuing a further action, an analysis of the regulations on the filing of appeals with
the Court of Justice of the European Union against acts of Community agencies suggests
that appeals must be filed with the corresponding board of appeal before parties can
access the Court of Justice.

Given the variety of functions and competences of some of these agencies, logically,
it is only mandatory to file an appeal for matters that fall under scopes of the deci-
sion-making powers of the agency in question, meaning that appeals in other areas
are optional (For example, the ESA Regulation states that a decision from the board
of appeal on matters related to the application of articles 17, 18 and 19 of the ESA
Regulations is a pre-condition for accessing the CJEC; this is not the case for ESA deci-
sions on other matters, which can be directly appealed before the court. Furthermore, in
accordance with art. 61(3) of the ESA Regulation and art. 265 of the TFUE, an appeal
against an ESA for failing to act can be filed (Minguez Hernandez, 2014: 14). See also
articles 73 of the CPVO Regulation, 63 of the OHIM Regulation and 50 of the EASA
Regulation). In my opinion, this element should be revised to make filing appeals before
specialised bodies optional in all cases so that it does not constitute a limit or restriction
on directly accessing the Court of Justice of the European Union. Let it be the prestige
of the board of appeal in question, earnt based on both its effectiveness and the technical
quality of its decisions, that make citizens opt for administrative over judicial appeals.

5. Automatic suspensory effect of the appeal on the original decision

In the case of Community administrative justice, as with judicial appeals, the gen-
eral rule is established in art. 278 of the TFEU, which states: “Actions brought before
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the Court of Justice of the European Union shall not have suspensory effect. The Court
may, however, if it considers that circumstances so require, order that application
of the contested act be suspended”.

However, this judicial procedure rule does not always apply to EU administrative
appeals. Some of the regulations of certain Community agencies provide for an auto-
matic suspensory effect when a Community act is appealed before a particular board
of appeal. This is the case with the Community Plant Variety Office (CPVO), art. 67(2)
of whose regulation states: “The filing of an appeal has an automatic suspensory effect
on the decision”. In this case, the exception is that the appealed decision may be applica-
ble where “circumstances so require” (the ECHA Regulation (art. 91(2)) and the OHIM
Regulation (art. 58(1)) also include this provision; in this last case, the Regulation simply
states that the appeal has a suspensory effect without specifying any specific time-limits
or procedures for rectifying or adopting this preventative measure).

In other cases, the general rule is that the appeal does not have an automatic suspen-
sory effect although, if the board of appeal in question considers that circumstances may
warrant doing so, it may suspend the application of the contested decision (see articles
19(3) of the ACER Regulation and 50(6) of the ESA Regulation).

6. Content of the appeal decision: capacity for reassessing the facts and not just
the legality of the contested act

As stated above, perhaps the element that most clearly determines the administra-
tive and non-judicial nature of the boards of appeal is the content of their decisions.
In accordance with the regulations of the Community agencies they form part of, boards
of appeal can substitute administrative decisions of the agency if they consider these
decisions entail elements of illegality. This is, therefore, different from the task of judges
and courts of reviewing whether an administrative act is lawful. In actual fact and despite
the special characteristics of autonomy and independence of these bodies, we have a kind
of second procedural stage in which, aided by the mixed composition of the body (both
technical and legal experts), the board of appeal can make a new decision based on
the facts of the case or completely condition the response that the corresponding agency
must formally issue. The board of appeal can, therefore, analyse new facts and adopt
a new technical decision. This is what has been referred to in EU case law as “continuity
in terms of their functions™.

In the majority of cases analysed and based on a review of their decisions, boards
of appeal can substitute the decision of any agency body or remit to the corresponding
body of this agency binding criteria for a new decision. These are, therefore, full powers for
resolving the conflict given that the board of appeal can substitute the decision of the corre-
sponding body or completely condition the new decision that the agency must issue.

8 See Procter & Gamble v OHIM (Soap bar shape) (T-63/01) [2002] E.C.R. II-5255.
Along the same line, also see, among others, Judgment of the Court of Justice of 20 September
2001 Procter & Gamble v OHIM (BABY-DRY) (T-163/98) [1999] E.C.R. 11-2383 and Judgment
of the Court of First Instance (Fourth Chamber) of 13 July 2005 (The Sunrider Corp. v OHIM
(T-242/02) [2005] E.C.R. 1I-02793. See also Judgment of the General Court of the European
Union (Eighth Chamber) of 11 December 2014 Heli-Flight GmbH & Co. KG v EASA (T-102/13)
EU:T:2014:1064.
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Given the technical background of some or at least one of its members, the board
of appeal has the capacity to substitute the technical reasoning of the agency. The sci-
entific basis for an agency decision, for instance, could be substituted by the board
of appeal, whereas the Court of Justice of the European Union’s review would only be
based on grounds of legality.

Therefore, the board of appeal does not have to justify any correction of a decision
issued by an agency body on grounds of illegality. It only needs to find flaw in the tech-
nical arguments used initially by the agency to rectify its decision. For instance, in its
judgment of 13 March 2007, the Court of Justice (Grand Chamber)’® states: “Second, no
reason of principle related to the nature of the proceedings under way before the Board
of Appeal or to the jurisdiction of that department precludes it, for the purpose of giving
judgment on the appeal before it, from taking into account facts and evidence produced
for the first time at the appeal stage”.

It is basic EU legal doctrine that while the courts must control the legality and legit-
imacy of any specific decision or act by an EU body, they generally cannot substitute
the assessment of questions of relevant facts, reasoning or the opinion of the body that
made the initial decision. As stated in the DIR International Film case: “The Court of Jus-
tice and the Court of First Instance cannot under any circumstances substitute their own
reasoning for that of the author of the contested act”'’.

In a recent judgment (13 May 2015), the Court of Justice of the European Union
clearly and emphatically states: “It should be noted that the review carried out by the Gen-
eral Court under Article 61 of Regulation No 6/2002 is a review of the legality of the deci-
sions of the OHIM Boards of Appeal. It may annul or alter a decision against which
an action has been brought only if, at the time the decision was adopted, it was vitiated by
one of the grounds for annulment or alteration set out in Article 61(2) of that regulation.
It follows that the power of the General Court to alter decisions does not have the effect
of conferring on that Court the power to substitute its own reasoning for that of a Board
of Appeal or to carry out an assessment on which that Board of Appeal has not yet adopted
a position. Exercise of the power to alter decisions must therefore, in principle, be lim-
ited to situations in which the General Court, after reviewing the assessment made by
the Board of Appeal, is in a position to determine, on the basis of the matters of fact
and of law as established, what decision the Board of Appeal was required to take”!!.

However, this limitation on the EU courts does not extend, nor is applicable, to
boards of appeal because, as stated above, they are not judicial bodies that must

® OHIM v Kaul (C-29/05) [2007] E.C.R. 1-02213.

19 DIR International Film and Others v Commission (C-164/98 P) [2000] ECR 1-00447.
See also Spain v Commission [2007] (C-525/04 P) ECR 1-9947 and Pfizer v Council of the Euro-
pean Union (T-13/99) E.C.R. 11-03305.

" Judgment of the General Court (Eighth Chamber), Group Nivelles v Office for Harmonisation
in the Internal Market (Trade Marks and Designs) (OHIM), (Case T-15/13) T:2015:281 (2015).
See also the judgments of 5 July 2011 in Edwin v OHIM, (C-263/09) E.C.R. 1-05853 and of 5 May
2015 of the General Court of the European Union in Spa Monopole/OHMI — Orly International
(SPARITUAL) v Office for Harmonisation in the Internal Market (Trade Marks and Designs)
(OHIM) (T-131/12) C:2014:317.
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only review the legality of the administrative activity. In Spanish law, the opposite
occurs with the Public Procurement Administrative Courts. Despite being specialised
administrative bodies, their decisions cannot contradict the intention of the contract-
ing administrative body that initially issued the decision, and any new decision must
be issued by the original administrative body (art. 47(2) and (3) of the Consolidated
Text of the Spanish Law on Public Procurement (7exto Refundido de la Ley de Con-
tratos del Sector Publico)).

Providing for a complete review of the administrative decision by the boards
of appeal, as occurs traditionally in the Spanish appeal system, is much more useful
and effective. Such an administrative appeal system is likely to provide greater satis-
faction to the appellant than through the obtaining of an administrative appeal strictly
linked to the claims in the appeal filed. In addition to the fact that the appellant would
be saved the ordeal usually entailed in trying to enforce a judgment, sidestepped
completely with a favourable decision from an administrative appeal (Escuin Palop,
Belando Garin, 2011: 40).

Despite this interpretation, there is another course of action open to boards of appeal.
They can decide to consider only the legality of the measure adopted by the execu-
tive body of the agency without proceeding to substitute or replace its decision. This
occurred, for instance, with the decision of the ECHA board of appeal in the ltalcementi
case'? In this case, the board of appeal, decided not to reassess the evidence or evaluate
the factual basis. It simply annulled the decision of the ECHA for violating the princi-
ple of good administration by giving a very short time-limit for the appellant to resolve
a particular matter.

However, once we have established that boards of appeal have the power to totally
review agency decisions, the next question is whether they may decide or rule on mat-
ters not expressly requested by the parties but that, in any case, may arise in the appeal
proceeding. In this regard, in paragraph 37 of its judgment of 13 September 20103,
the General Court of the European Union (Sixth Chamber) states: “Admittedly, hav-
ing regard to that continuity, the extent of the examination which the Board of Appeal
must conduct with regard to the decision which is the subject-matter of the appeal is
not, in principle, determined by the grounds relied on by the party who has brought
the appeal. Even if the party who has brought the appeal has not raised a specific
ground of appeal, the Board of Appeal is none the less bound to examine the appeal
in the light of all the relevant matters of fact and of law (Case T-308/01 Henkel v
OHIM — LHS (UK) (KLEENCARE) [2003] ECR 11-3253, paragraph 29, and HOOLI-
GAN, paragraph 18)”.

For P. Chirulli and L. De Lucia, this interpretation is only applicable in proceedings in
which the boards of appeal must rule on disputes between two individuals as occurs with
the boards of appeal of the OHIM (one party applies to register a trade mark and another

12 [talcementi Fabbriche Riunite Cemento S.p.A. Bergamo v ECHA, A-007-2012, 25 September
2013. URL: https://echa.europa.cu/documents/10162/13575/a-007-2012_boa_decision_en.pdf.

3 Inditex v OHIM (T-292/08) EU:T:2010:399. See also paragraph 80 of Judgment of the Gen-
eral Court of the European Union (First Chamber) of 21 September 2012 in Wesergold Get-
rdnkeindustrie v OHMI — Lidl Stifiung) (T-278/10).
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contests it) and of the CPVO (an individual opposes the granting of a Community plant
variety right). In all other cases, these authors believe that the boards of appeal should
only review the decision of the corresponding agency based on the appellant’s claim
(Chirulli, Di Lucia, 2015a: 18).

Another matter that needs to be considered are the restrictions on the Court
of Justice of the European Union for reviewing the decision of a board of appeal.
Should it be bound by the pleadings made in the administrative appeal proceedings
or can it rule based on other matters? In its judgment of 15 April 2010 (C-38/09 P),
the Court of Justice of the European Union (Second Chamber) appears to lean towards
the classic interpretation (in national law): “Facts not submitted by the parties before
the departments of the CPVO cannot be submitted at the stage of the action brought
before the General Court. The General Court is called upon to assess the legality
of the decision of the Board of Appeal by reviewing the application of European
Union law made by that board, particularly in the light of facts which were submitted
to the latter, but that Court cannot carry out such a review by taking into account mat-
ters of fact newly produced before it (see, by analogy, Case C-29/05 P OHIM v Kaul
[2007] ECR 1-2213, paragraph 54)”.

While this is the general rule, there is another line of EU case law that affords a cer-
tain amount of flexibility to the Court of Justice for dealing with matters not expressly
stated by the parties in the appeal proceeding'“.

The review nature of the EU jurisdiction, as occurs with Spanish administrative law,
does not allow pleading new facts not part of the administrative appeal before the Court
of Justice although new arguments not dealt with or argued previously may be used.

7. Conclusions

The European Union has basically two mechanisms or systems for reviewing
the administrative acts it directly implements. The first of these is a type of appeal for
reconsideration by which the body that made the decision in question affecting the rights
of European citizens may resolve the claim. Given that this option or mechanism is very
straightforward without any significant nuance, there is little to be learnt or of use for
improving the Spanish administrative appeal model.

The second system for reviewing administrative acts are the specialised and indepen-
dent bodies known as the boards of appeal that form part of some EU agencies. These
boards of appeal are responsible for resolving disputes arising between this particular
type of administrative organisation, the agencies, and individuals affected by decisions
made by these bodies.

This is a successful model as it has lessened the workload of the Court of Justice
of the European Union through the creation of these technically specialised adminis-
trative bodies that are both highly regarded and accepted by the citizens and economic
sectors affected in each case. The system of administrative review by specialised bodies
is well received because it is perceived as a true advance on what a judge or court might
decide if the dispute went before an EU court.

4 GCEU (Appeal Chamber), in its judgment of 10 July 2014, paragraph 110.
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Although these boards of appeal vary widely, particularly with regard to their work-
load, on average 10 per cent of their decisions are contested before EU courts'®. In other
words, in the economically sensitive and specialised sectors in which these EU agencies
operate, over 90 per cent of the decisions of their boards of appeal are taken by the citi-
zens and companies affected as acceptable decisions that do not warrant being appealed
before EU courts. This is because, among other reasons, these decisions are adopted via
administrative procedures that cost significantly less than judicial proceedings and are
normally handed down in less time, and the procedure is more flexible.

The power the EU legal system grants to these boards of appeal to completely review
agency decisions, which can even include substituting the decision, is a clear advantage
over judicial appeals, which in spheres as technical as those in question can only require
that the agency instigate a new administrative procedure if it finds some irregularity.
Appealing before a board of appeal is often seen as more effective and efficient than
pursuing an action before the Court of Justice of the European Union.

It is also a model designed to emphasise the defence of the rights and freedoms
of citizens over strictly defending the public interest represented by the corresponding
agency. This favourable position of the appellant written into the regulations of boards
of appeal is demonstrated, for instance, by the fact that agencies cannot appeal unfa-
vourable decisions of boards of appeal in defence of the public interest they rep-
resent before the Court of Justice as, for instance, can be deduced from the case law
arising out of the judgment of the Court of Justice (Second Chamber) of 12 October
2004 (C-106/03 P, E.C.R. 1-09573). Among other reasons, allowing agencies to appeal
board of appeal decisions before the Court of Justice would effectively put these boards
outside of the organisational structure of the agencies and break the aforementioned prin-
ciple of “functional unity” that underlies their legal configuration and nature.

This positive perception of the boards of appeal in Europe is comparable to the case
in Spain of the Administrative Tribunals of Contractual Appeals which, at least at this
point in time, are seen as a very useful tool for resolving disputes in the economically
sensitive area of public procurement, and are based on the same philosophy as EU
agency boards of appeal.

The accessibility, specialisation, independence and objectivity, informality, “full
powers of review”, and low cost are some of the main characteristics of EU agency

15 For instance, in the case of the OHIM boards of appeal, by far the busiest of the boards
of appeal examined, of the 2568 appeals cases handled in 2013, only 291 were appealed before
the General Court of the European Union. In 2014, of the 3284 appeals lodged, 281 were con-
tested before the General Court and 33 before the Court of Justice.

In 2015 (until December, when these lines were written), 2382 appeals had been filed, of which
255 had been appealed before the General Court and 45 before the Court of Justice. Therefore,
there is a 90 per cent acceptance rate of board of appeal decisions (these statistics are avail-
able at: https://oami.europa.eu/tunnel-web/secure/webdav/guest/document_library/contentPdfs/
about_ohim/the office/appeal_statistics/appeal_stats 2014 _en.pdf and https://oami.europa.eu/
tunnel-web/secure/webdav/guest/document_library/contentPdfs/about_ohim/the office/appeal
statistics/appeal_stats 2015 en.pdf).

According to information provided by the OHIM, the courts upheld board of appeal decisions
over 80 per cent of the time. Specifically, 95 per cent for ex parte cases and 75 per cent for inter
partes cases.
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boards of appeal that have made this a model of success from which certain measures
and lessons can be learnt for the necessary and desirable improvement of the Spanish
administrative appeal system.

Furthermore, there appears to be a need for the European Union to standardise, as
it is doing with administrative procedure, the board-of-appeal system by establishing
common rules for this model of administrative review.
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Memoou. /[ns oocseHenHss nocmagnenoi memu HeoOXiono: 1) npoananizysamu meopui piieHHs
cyoie maxux opeauis, 2) nepesipumu OISIbHICMb O0peaHie uepe3 Hadawy im iHpopmayio,
3) pozenawymu cyoosi piuenHs 3 Haykoeoi nosuyii. Lleli npoyec 30ilicH06a6¢cs WASXOM
be3nocepednboeo KoHmaxkmy 3 gaxisysmu ma npogecionaramu, ki AKMusHo 6epyms yuacms y
BIONOBIOHUX €6PONEUCHKUX AOMIHICIMPAMUBHUX CYOAX.
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La cucmema naiibinbu 04e8UOHO NPOABIAEMbCA 8 3ACTNOCY8ANHI 3AKOHOOA8CmBEa €8PONelicbKo2o
Coro3y aominicmpamusHumu opearamu. 13 yicto memoro Oesxi 3 HAUOIIbW 8ANHCIUBUX YCMAHO8
Esponeticbkozo Cowo3y cmeopunu cneyianizoeami opeanu, 6ioomi AK anenayiini paou.
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6X005Mb, HA OCHOBI SIK NUMAHb NPasa, max i pakmis. ¥ cmammi HAOAHO KpumuyHe po3yMiHHs
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ADDITIONAL PROVISIONS TO ADMINISTRATIVE ACTS

Purpose. Preconditions for the enactment of an administrative act and the legal effects fol-
lowing from enactment of such an act are not always absolutely clear. The reason is life’s
diversity and the related fact that in life it is impossible to plan everything in advance, there-
fore, it is also impossible to regulate each detail by law. In this context, there is the need to
have certain flexibility in issues connected with the application of legal regulations (as part
of the regulatory scope) and their impact (as part of the legal effects of the regulation).
Methods. As concerns the regulatory scope, this is implemented by the use of indetermi-
nate legal concepts (assessment). But in turn, the concepts shouldn't breach the principle
of the rule of law, and, at the same time, they must be clearly stated. In practice, this is
achieved mainly through specifications by a long-term judicial practice which determines
the relevant administrative practice.

Results. As concerns legal effects, there are regulations providing for discretion and therefore
ensuring the possibility for the administrative authority to select the appropriate addressee
and means of action. In this context, the administrative authority may also choose whether
or not to publish an administrative act with an additional provision. Such additional provi-
sions include determination of the terms, conditions, instruction, a clause on revocability
and clause on imposition or modification of an obligation. If the administrative act is pub-
lished at the discretion of the executive authority, then the act may be extended by additional
provisions at the appropriate discretion of the executive body. If the administrative act is not
issued under the discretion of the executive body, additional provisions may be added if it is
definitely permitted by law or if the additional provision is required only for ensuring the ful-
fillment of the legal preconditions for the enactment of an administrative act.

Conclusions. The article covers the nature and preconditions for enacting additional provi-
sions in administrative law.

Key words: administrative act, discretion, indeterminate legal concepts, condition, determi-
nation of terms, instruction, additional provision.
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In the practice of executive authorities, it is often issued
administrative acts containing not only one (main) provision
of a regulatory nature, for example, a permit. Frequently
additional provisions are issued, for example, a provision that
the permission for a public catering enterprise is issued on
the condition that five additional water closets will be built for
guests. This kind of instructions of executive authority along
with the main provision is so-called additional provisions
which are divided into “real” and “unreal”. § 36 part 2 of Fed-
eral Administrative Procedure Act (hereinafter referred to as
APA) controls “real” additional provisions. According to this
section, there is a determination of term, condition, a provi-
sion on revocability, instruction, and a clause on imposition
or modification of an obligation.

At the same time, there are other alternatives where
the executive body independently modifies the main provision.
Such provisions are often also defined as “unreal” additional
provisions, although, they do not actually operate along with
the main provision but deal with its content. Thus, relevant
effects mainly follow in the procedural context if it is referred to
the re-examination of this kind of unreal additional provisions.

As a rule, the citizen has the right to demand to issue
an administrative act, that is its issuance is not under
the discretion of the executive authority, which may contain
an additional provision if only such additional provision is
allowed by the law or if its purpose is to ensure compliance
with the preconditions of the administrative act stipulated in
the law (§ 36 part 1 of APA).

Example: If the applicant has fulfilled all preconditions for
issuing a permit for a catering company, then the permit must be
issued to him/her. Executive authority doesn’t have any context
for coercion. However, if almost all preconditions are fulfilled
and if, for example, there is a lack of water closets (in Germany,
the law indicates the number of toilet rooms per square meter
of guests’ service area that have to be available), then the exec-
utive body can issue a permit with the condition precedent
(§ 36 p. 2 para. 2 of APA) that the relevant water closets will be
set up. This is effective: a citizen gets his/her permission which
becomes “valid” only when the toilets rooms are fixed, that is
when legal preconditions for issuing permission are executed.
However, after installing the sanitary facilities, he/she doesn’t
need to turn to the executive body again. But if he/she does not
build sanitary facilities, the permission will not become “valid”.
Thus, both private and public interests are satisfied.
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a) Determination of time limits

In accordance with § 36 part 2 of paragraph 1 of APA, if a term is established, it is
referred to a provision whereby the effect of any benefit or any charge takes effect, ter-
minates at a certain point or operates during a particular period of time.

Example: Permit to conduct entrepreneurial activities is issued for the period from
January 1, 2015, to December 31, 2017.

In order to insert an additional provision in the form of the determination of a time
limit, it does not matter whether the relevant point in time has been already determined
by the calendar at the moment of issuance of the administrative act. Thus, it is enough
that the determinacy becomes due later. However, the determinacy must be predictable.
If there are doubts that the time of the event, the determinacy depends on, takes place,
then the case is not about the determination of time limits but about the condition.

Example: The permission for a concession stand at the annual spring market may be
not determined in the calendar context at the moment of its issuance that is with regard to
dates. Nevertheless, it is clear that the market takes place every year in spring that is it’s
about the determination of date even if the exact market days are identified later (Kopp,
Ramsauer, 2015).

Another typical example of term determination is stay permit for foreigners
(for example, visas).

b) Condition

In terms of § 36 part 2 of APA, a condition is a provision whereby validation or ter-
mination of benefit or charge depends on the indefinite term of the future event.

It is necessary to distinguish two possible scenarios: suspensive condition and res-
olutive condition. In contrast with term determination, in the case of effect (suspensive
condition) or termination (resolutive condition) of the regulatory provision followed
by this administrative act depends on event occurrence which has not been completely
undefined at the moment of the issuance of the administrative act.

Example: A foreigner gets a residence permit in Germany exclusively for the period
of work for a specific employer (for example, a fine cuisine chef at a specialised restau-
rant). From the date of termination of the employment contract, the resolutive condition
comes into effect and thus, the stay permit automatically terminates (OVC, 1966).

The applicant gets a construction permit under the condition that prior to the build-
ing activities and related felling of trees on the construction site, so he/she is obliged to
plant the appropriate number of trees on another piece of land. When the trees have been
planted on another piece of land, a suspensive condition comes into effect, and the appli-
cant can use the construction permit. The example may be modified by setting instruc-
tion due to which the executive body, on the one hand, seeks to have an opportunity for
implementing the provision on tree planting and, on the other hand, doesn’t want that
construction start depends on planting process (condition of processing particular case).

c) Clause on revocability

The clause on revocability provides the executive body with authority, under specific
circumstances stipulated by the administrative act or by the legislation or in accordance
with the general principles acting towards the competent exercise of discretion, to revoke
the administrative act to which the clause on full or partial revocability is attached in
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accordance with § 49 part 2 of paragraph 1 or in accordance with the relevant rules
of law and, thus, to terminate it in regard to the future (Kopp, Ramsauer, 2015).

In such a case, revocation is a new administrative act which can be independently
appealed by virtue of legal remedies (response and claim). This new administrative act
may not only cancel the former act (except as otherwise provided herein, however, this
is possible exclusively in regard to the future) but also to supplement it with onerous
conditions, that is, with other additional provisions.

A special type of revocability clause is the so-called amendment clause.
If at the moment of issuance of the administrative act there are doubts towards, for exam-
ple, an amount of particular payment, the executive authority can provide it with later
amendment clause. In such case, the amendment also may take place with retroactive
effect due to which the former administrative act (at least partially) can be cancelled.

d) Instruction

According to § 36 part 2 paragraph 4 of APA, an instruction is a provision by virtue
of which the beneficiary (that is, the addressee of the administrative act) is enacted with
commitment, undergoing and failure of certain actions.

In the context of instructions, this is about independent regulatory provision which is
in parallel with regulatory provision of the main administrative act. Although the instruc-
tion refers to the act, however, it is independent of it by the content in the sense that
the basic administrative act can exist without the regulatory provision of the instruction.
If it doesn’t, then this is not about a “real” instruction, but about something else (Latin
aliud), a substitution. In such cases, this is the so-called determination.

Example: If the applicant filed for a permit to build a house with a pointed roof but
got a construction permit related to an “instruction” to build a house with a flat roof, this
is not an instruction in the context of § 36 part 2 of paragraph 4 of APA. The “instruc-
tion for a flat roof” is not an independent provision; on the contrary, it directly regulates
the content of the main administrative act (construction permit). “The instruction for
a flat roof” cannot be imaginatively excluded in such a way that the main administrative
act keeps its relevance. The applicant filed for a permit to build a house with a pointed
roof but he/she got a “substitution”, something completely different (“aliud”) (so-called
“modified instruction”). On a related note, this — unsolicited — permit to build the house
with a flat roof is also formally illegal as there is a lack of required application for the con-
struction. However, this formal mistake can be improved by the fact that the applicant
uses construction permit and thereby implicitly submits backdating application.

Within this framework, when differentiating instruction and determination, it is nec-
essary to put a question whether the instruction contains an independent regulatory pro-
vision which falls beyond the regulatory provision of the main administrative act and has
an independent regulatory content, which, if it is necessary, can also be implemented by
compulsory enforcement.

Example: If the applicant has received the required permission to build a supermar-
ket, however, it is connected with an instruction to provide cars with appropriate parking
spaces, and then this is an independent — separated from the permit for supermarket con-
struction — regulatory provision, that is, a “real” instruction. This instruction also may
be independently put into effect. The executive authority could produce parking spaces
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by fulfilling this obligation at the developer’s expense in the case of failure to fulfill its
duties. However, it does not affect either the existence or the validity of the permission
to build a supermarket in no way.

Sometimes there are problems with the distinction between instruction and con-
dition. In the above example, one could also think that the executive body wanted to
make the creation of parking spaces a condition for the construction of a supermar-
ket. For this differentiation, it is possible to refer to the classical formula of Friedrich
Carl von Savigny, the Prussian jurist and the former Minister of Lawmaking of Prussia.
In 1840 he noted in his paper “System of modern Roman law” (“Das System des heuti-
gen romischen Rechts”):

A condition suspends but does not enforce;

an instruction enforces but does not suspend (Friedrich Carl von Savigny, 1840).

In addition, Savigny makes a differentiation in the content. If the executive body seeks
to achieve the possibility of independent implementation (execution) of “instruction” but
that it does not affect the validity of the basic administrative act, then the instruction is
accepted. If the executive body, on the contrary, seeks to be able to put into effect not
the additional provision but a combination under which the basic provision can be used
only after the condition fulfillment, then it refers to the condition in the context of § 36 part
2 of paragraph 2 of APA. Within this framework, in the above example, one may speak
about the instruction in the context of § 36 part 2 of paragraph 2 of APA as it is not import-
ant for the executive body that parking spaces be build up for a non-existent supermar-
ket. In fact, one can proceed from the fact that parking spaces will be built together with
a supermarket, and, if they do not available or there is a lack, the executive authority may
also require fulfilling the duty of creating parking spaces by compulsory execution.

e) Clause on imposition and modification of instruction

The clause on imposition and modification of an instruction empowers the executive
body to adopt or amend the instruction after the issuance of the main administrative act
according to § 36 part 2 of paragraph 5 of APA. Hence, the clause also permits the exec-
utive body tightening instructions after the issuance of an administrative act.

A precondition for the clause on instructions is the fact that actual and legal regu-
lation at the moment of issuing of an administrative act, for example, can’t be clarified
completely, but the executive body did not want to refuse granting the applications for
reasons of adequacy. Then, it is provided the opportunity to issue the intended admin-
istrative act, however, reserving the right to impose instructions later. But the clause
on imposition or modification a prescription cannot be abused in order to provide
the executive authority with “complete freedom of action in the future”, thereby com-
pensating shortcomings when clarifying facts of the case or during a legal assessment
(Kopp, Ramsauer, 2015).

f) Additional provisions

The opportunity of the executive body to issue an administrative act with an addi-
tional provision primarily depends on whether the issuance of the main administrative
act is under the discretion of the executive authority or there is the right to claim to issue
the act. According to § 36 part 1 of APA, an administrative act for the issuance of which
there is the right to claim may be issued with an additional provision only if it is allowed
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by a certain norm or if it must ensure the execution of the conditions of the administra-
tive act provided for by law.

This is clear: if a citizen has the right to claim issuance; if the executive body has
no discretion regarding the act issuance, then it does not have the right to restrict again
the right of the citizen de facto or in a “roundabout” way issuing an administrative act
only with an onerous additional provision.

If at the moment of issuing an administrative act, on the contrary, not all the condi-
tions necessary for its issuance have been fulfilled, but the executive body may ensure
that they will be fulfilled soon, then the principle of proportionality will be consistent if
the executive authority does not refuse to issue the administrative act, which the body
will be obliged to issue in the near future in any case and will issue it with an additional
provision ensuring compliance with all the preconditions provided by law.

Example: A wants to set up a catering enterprise. However, in the old building, there
is no certain number of urinal units and toilets, which is fixed by the Regulation on
public catering enterprise for such a large service area. Instead of dismissal of permit,
the executive authority may issue a permit with the condition that A will install the miss-
ing sanitary facilities. This is the best option for both parties: A immediately gets a per-
mit and it has not to go through the licensing procedure again, the executive authority
has not to deal again with this case (operating efficiency of the executive authorities).

However, if an administrative act is issued at the discretion of the executive authority,
then, the act may be also a supplementary regulation at the relevant discretion of the exec-
utive body (Section 36 Part 2 of APL). This is also quite logical. If the executive body
has to decide to issue or not to issue an administrative act at the discretion, taking into
account all the facts of a particular case, then there may be several possible options for
such kind of a decision: refusal to issue an administrative act, issuance of an administra-
tive act according to the application or — the sort of golden mean — issuance of an admin-
istrative act but with (restrictive) supplementary regulation.

The discretion of the executive authority is not “free” but always shall be exercised for
the purpose of its provision constantly observing statutory limits of discretion (§ 40 of APA).

The executive body does not need an individual provision of the law empowering to
issue an additional stipulation in the case when the main administrative act is issued at its
discretion; in this context, § 36 part 2 of APA covers it. According to the very wording
of § 36 part 2 of APA, it follows that § 36 part 1 of APA is (additionally) suitable in
the case of discretionary administrative acts.

g) Differentiation and procedural effects

If the distinction between whether it is a matter of an additional provision to any
discretionary administrative act or any related administrative act is more important for
the issue of the need for an authorizing norm of law, then the issue of differentiation
of individual additional provisions from each other is of central procedural importance.
The possibility and way of challenging an additional provision depends on the type
of additional provision.

The main rule is the fact that a claim challenging act is an appropriate type of claim
with regard to onerous administrative acts. Due to it, a claimant — after passing the proce-
dure of pretrial appeal —has an opportunity to seek full or partial cancellation of an admin-
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istrative act by the court. There is no need for special execution or enforcement of a judi-
cial act by the executive authority.

It is beyond argument that this also applies to instructions and clauses on imposition
or modification of an instruction (§ 36 part 2 paras. 4 and 5 of APA) (Kopp, Ramsauer,
2015: 60). The very wording of Article 36 of part 2 of APA indicates that these additional
provisions may be a subject of an independent dispute: this norm states that an admin-
istrative act may be combined with an order or order’s clause. But according to the let-
ter of the article, it is allowable to combine only independent mess. It seems logical
that such a combination could be again disconnected by means of a suit. In addition,
the instruction contains an independent regulatory stipulation that refers to the regula-
tory provision of the main administrative act or is interrelated with it. Nevertheless, this
order meets all the criteria of administrative act fixed in § 35 of APA. Thus, a claimant
may also sue for challenging only in relation to an instruction or a clause on imposition
or modification of instruction. In the case of success, the court will cancel an instruction,
and the claimant will get the main administrative act without an additional provision.

All other variations cause violent disputes in some degree among representatives
of science and practice. The classical doctrine relies upon the fact that all other addi-
tional provisions cannot be a subject of independent challenging. According to this point
of view, the claimant, if he/she disagrees with the additional provisions, must bring suit
on enforcement to fulfill an obligation in the form of issuing the main administrative act
without the additional provision. In this regard, a claim cannot be filed for challenging
just one additional provision (Kopp, Ramsauer, 2015).

The modern doctrine, which the Federal Administrative Court also joined (Entschei-
dungen des Bundensverwaltungsgerichts), on the contrary, now relies upon on the fact
that all (present) additional provisions, which are provided in § 36 part 2 of APA, may be
a subject of an independent contestation. This is supported, firstly, by the resulting clarity
and uniformity: there is a single legal protection in respect to all additional revisions.
In addition, this point of view is favoured by the consideration that the issue of separa-
tion of the main administrative act from the additional provision is not a procedural but
a substantive legal matter. If so, then this issue is also should be clarified not by virtue
of procedural law (type of a claim) but by virtue of substantive law, more specifically
in the context of the validity of the claim. Thus, in accordance with this fact, a claim on
contestation is relevant in respect of all types of (real) additional provisions, and it is
subjected to clarifying whether the main administrative act can lawfully exist without
an additional provision under the framework of justification of the claim. Only in this
case the claim is justified. Otherwise, the claim must be refused.

Example: If a permit is issued for a public catering enterprise with the condition that,
according to Regulation on public catering enterprises, firstly, it is necessary to set up
a certain number of urinal units and toilets, the claimant may file an independent claim to
challenge this condition in accordance with a new doctrine. However, within the frame-
work of the validity of the claim, the court will verify whether the main administrative
act (permission for catering) can legally exist without this condition. If it doesn’t (as in
this case) the claim on contestation will not be satisfied even if the condition is unlawful
and violates the rights of the claimant.
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In other words, procedurally there will be no more difference which of the (real)
additional provisions provided in § 36 of part 2 of APA are in the process. Claim on
contestation is always appropriate. In the context of justifiability, it is necessary to check
the followings:

1) the availability of an authorizing provision of law for encumbrance (in this case
it includes exclusively encumbrance resulting from an additional provision);

2) pro forma legitimacy of an additional provision;

3) substantive legitimacy of an additional provision (does the additional provision
fulfill all the preconditions of the authorizing rule of law?);

4) separable nature (herein, it is verified whether the main administrative act could
legitimately exist without an additional provision);

5) violation of claimant’s rights.

If all preconditions are available, the claim is justified. If at least one precondition
is not fulfilled (for example, separable nature), then it is necessary to dismiss the claim.
It is essential to emphasize another practical consequence of the fact that a claim on con-
testation is appropriate in all cases: an individual claim on contestation under additional
provision leads to its suspension according to the rules of § 80 of the Administrative
Procedure Code (with provided exceptions).

In the case of availability of so-called unreal additional provisions, that is, those that
are not enlisted in § 36 part 2 of APA (for example, “unreal” or modified instruction),
but nevertheless there is a rule that an independent claim on contestation in relation to
(unreal) additional provision is impossible. In such a case, the claimant has the possibil-
ity to fill a claim for enforcement in the form of issuing the desired administrative act.

And there is no another alternative as an unreal instruction does not have — including
in procedural terms — any part that can be separated from the basic provision. It inde-
pendently modifies the main provision and as a result, is not an additional (new) provi-
sion but just a constituent part of the main provision. Accordingly, the means of chal-
lenging should also be directed to the main provision. However, taking into account
the fact that it rarely makes sense for a complainant to dispute the main regulation, and in
the case of a modified instruction, as a rule, this means the necessity of filing a claim on
coercion to fulfill the obligations in the form of issuing an act.

Example: A applies for a permit to build a house with a pointed roof. A is allowed
to build a house with an “instruction” to build a flat roof instead of a pointed one. This
unreal instruction or a modified instruction is not an additional instruction in the context
of § 36 part 2 of APA because it has no independent regulatory content. On the contrary,
it refers to the content of the main provision, thus, there is only one regulatory provision,
namely, the provision of the main administrative act. Under this framework, (unreal)
additional instruction also cannot be disputed separately by virtue of a claim on con-
testation. A has to fill a claim on coercion to fulfill the obligation in the form of issuing
a permit to build a house with a pointed roof.

Consequently, if the executive body doesn’t issue an administrative act, which was
requested by the citizen in his/her application, with some restrictive additional regulation
but issues a “substitution” that is “something else” (“aliud”), then the citizen has to fill
a claim on coercion to exercise the obligation in the form of issuing the desired adminis-
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trative act. Thus, there is nothing to dispute separately: otherwise, in our example, after
challenging “instruction for a flat roof™, the applicant would have the permission to build
a house without a roof because the unreal instruction modified the content of the con-
struction permit regarding roof and did not add a second roof to the first one, which also
could be removed.

Bibliography:
1. Kopp F.O., Ramsauer U. Verwaltungsverfahrensgesetz : VwVfG. Kommentar. Miinchen :
C.H. Beck, 2015. 1899 S.
2. Oberverwaltungsgericht Rheinland-Pfalz hat seinen Sitz in Koblenz. DOV. 1966. Ne 209.
3. Savigny F.C. von. System des heutigen romischen Rechts. Berlin : Veit, 1840. 473 S.
4. Entscheidungen des Bundesverwaltungsgerichts (BVerwGE) / hrsg. von Mitgliedern des
Gerichts. Koln : Carl Heymanns Verlag, 1991. 500 S.

References:

1. Kopp, F.O., Ramsauer, U. (2015). Verwaltungsverfahrensgesetz: VwVfG. Kommentar
[Administrative Procedure Act: VwVfG. comment]. Miinchen: C.H. Beck [in German].

2. OVG (1966). Oberverwaltungsgericht Rheinland-Pfalz hat seinen Sitz in Koblenz [Higher
Administrative Court Rhineland-Palatinate is located in Koblenz]. DOV, no. 209 [in German]

3. Savigny, F.C. von. (1840). System des heutigen romischen Rechts [System of today’s
Roman law]. Berlin: Veit [in German].

4. Mitgliedern des Gerichts (1991). Entscheidungen des Bundesverwaltungsgerichts (BVer-
wGE) [Decisions of the Federal Administrative Court (BVerwGE)]. K6In: Carl Heymanns Verlag
[in German].
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Mema. Ilepedymosu 0ns npuiiHAmMms AOMIHICMPAMUBHO20 aKMA mMa Npaeosi HACHIOKU, WO
nHOCMAalomy i3 NPUUHAIMMA MAKO20 aKmd, He 3axicou € abcomomuo 3posyminumu. Ipuyuna
nOnA2AE 6 PIHOMAHIMHOCMI JHCUMMA A NO8 AZYEMbCA 3 MUM, WO 8 JICUMMI HEMOICIUBO
cnaanysamu 6ce 3a30ane2iob, a omoice, 3aKOH He MOdice pe2yniogamu Kodichy oemanv. Y ybomy
KOHMeKCmi € HeoOXIOHICMb Mamuy NegHy SHYUKICMb Y NUMAHHAX, N08 A3AHUX 13 3ACOCYBAHHAM
npasosux HOpM (AK dacmuuu cghepu peyno8anHs) ma ixX 6naugy (AK HACMUHU HOPUOUYHUX
HACNIOKIB Pe2yno8anHsL).

Memoou. LL]o cmocyemuvcsa chepu pecynioganns, mo 60HO 30ilCHIOEMbCA WIAXOM GUKOPUCTIAHHS
HeBUZHAYEHUX NPABOBUX NOHAMb (0YyinKa). OOHaK NOHAMMSLY CE0I0 Yep2y He NOGUHHI NOPYULy6amu
NPUHYUN BEPXOBEHCMEA NPABA MA B0OHOUAC Malomb 6ymu yimko eusnavenumu. Ha npaxmuyi ye
00CA2AEMbCSL NEPEBANCHO 34 OONOMO2010 cheyughikayii 00620CmpoKosoi cy0060i npakmuKu, sKa
BU3HAYAE BIONOBIOHY AOMIHICMPAMUBHY NPAKMUKY.

116 AnMinicTparuBHe npaBo i nmpornec. — Ne 2 (25). —2019.



3APYBIKHE AIMIHICTPATUBHE ITPABO TA ITPOLIEC

Pesynomamu. ko tioemvcs npo IpuouyHi HacIioKu, Mo € HOpMAMuUEHi akmu, sKi nepeddoayaroms
Mooicnugicms  poscydy, a omoice, 3abe3neuyiomsv aAOMIiHICMPAMUBHOMY OpP2AHY MOICIUBICDb
obpamu 8i0no8ioHo2o adpecama ma 3acobu Oill. ¥ ybomy KoHmexcmi aOMIHICMPAMueHULl OpeaH
MOHCE MAKONC 0OUpamu, yu nyoniKyeamu AOMIHICMpAMueHULL akm iz 000AMKOSUM NOLOHCEHHSIM.
Mo maxux 000amKosux NONONCEHb HANEHCAMb SUSHAUEHHS MEPMIHIE Ma YMO8, IHCMpPYKYil,
NONIOJNCEHHS NPO GIOKIAUKAHHSA MA NONOINCEHHSI NPO HAKAAOEHHA YU 3MIHY 30008 a3auus. Sxujo
aoMiHICmpamusHutl akm nyonikyemvca Ha po3cy0 8UKOHABYOI 81a0uU, Mo yell akm modxce Oymu
npo00GICEHULl D0OAMKOBUMU NOTONCCHHAMU 3A HALEHCHUM PO3CYOOM BUKOHABUO2O0 OP2aAH).
Axwo aominicmpamugnuil akm He SUOAEMbCA HA PO3CYO BUKOHABUO20 Op2aHy, 000AMKOSI
NOLOAHCEHHS MOJNCYIL OYMU 000AHI, AKUO Ye YIMKO BUSHAUAEMBCA 3AKOHOM A00 AKUO 000amKoge
NON0dCEHHs HeoOXiOHe auuie 014 3a6e3neueHHs. BUKOHAHHS NPABOBUX NePedyMO8 OISl NPUUHAMMA
AOMIHICIMPAmMueHO20 aKkma.

Bucnoexu. Taxum wumom, y cmammi pO3SIAHYMO CYMHICMb | nepedymosu Oisl YX6ajieHHs
000amMKOBUX NOJLONHCEHb 8 AOMIHICMPAMUBHOMY NPAS.

KoarouoBi ciioBa: anMiHICTpaTHBHHN aKT, pO3CY, HEBH3HA4CHI IOPHAWYHI IMOHATTS, yMOBA,
BU3HAUCHHS TE€PMiHiB, IHCTPYKIIisl, JOAATKOBE MOJIOXKEHHS.
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EVOLUTION OF ADMINISTRATIVE LAW
AND ADMINISTRATIVE AND LEGAL DOCTRINE
IN THE REPUBLIC OF BELARUS SINCE INDEPENDENCE

In Belarus, the national doctrine of administrative law has been oriented to a large extent
towards the Soviet and modern Russian legal traditions, albeit with some distinct contextual

features. In this work, we review the positions of some of the most authoritative scholars,
and make a number of summative judgements and conclusions.

The primary aim of administrative law is to provide and create a regulatory framework for
the exercise by the government authorities of their mandate and powers.

The objective of administrative law is to govern and regulate the interactions between
the executive power and other legal subjects in the performance of its functions.

In the Belarusian doctrine, the predominant position of most scholars is that the scope
of administrative law should include the administrative legal relations arising in the course
of the exercise by the public administration bodies of their administrative functions, includ-
ing of regulatory mandates towards external bodies, and in relation to the enjoyment by
the citizens of their rights and liberties.

In Belarus, the system of administrative law is customarily understood as an ordered frame-
work composed of institutions, norms and domains, which may be divided into four sections.
The first section encompasses the institutions that determine the legal status in the area
of public administration of the citizen, of state bodies, of non-governmental organizations
and of civil servants, it also incorporate the institutions that exercise control over the subjects
of administrative law.

The second section encompasses the regulations that govern liability under administrative law.
The third section incorporates the norms of administrative procedure.

The fourth section includes provisions that constitute the administrative legal framework for
the management of the economy, socio-cultural and other spheres.

Each section is comprised of the relevant legal institutions and sectors.

The greatest challenge for administrative law of in Belarus seems to be the definition
of the administrative procedure, which has not changed since the Soviet period. The alter-
native propositions presented in this work are of a purely theoretical character and should
eventually be superseded by a legal definition, which views it as a distinct type of legal pro-
cedure governed by the norms of administrative procedure law grounded mainly in the Code
of Execution Procedure for administrative torts.

The legal term “administrative procedure” in Republic of Belarus is still identical to the concepts
“administrative tort procedure” or “procedure for the hearing of administrative tort cases”.

The main method of this study is that of integrated comparative analysis, with elements
of the historical and formal-logical method. As a part of a comprehensive study in adminis-
trative law in the former Soviet Union, this work is intended to make a contribution to aca-
demic debate, by deepening and broadening its scope.

Key words: public administration, public authorities, executive authorities, scope of administra-

tive law, system of administrative law, social relations, state management, administrative-public
organ, administrative proceedings, branch of law, scholarship in administrative law.
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1. Introduction

The scope of administrative law, administrative pro-
cess, administrative jurisdiction, public administration,
and executive power — these are just some of the terms that
remain at the centre of an intense academic debate through-
out the post-Soviet space, as the former Soviet republics
turned independent states are seeking to establish their own
frameworks and doctrines in administrative law by building
on the legacy of the Soviet legal tradition that was in turn
grounded in the administrative and legal doctrines of the Rus-
sian Empire and Roman-German legal system.

The Republic of Belarus is not an exception in this regard.
Here, the legacy of the Soviet legal tradition is still strong,
as is the influence of the modern Russian doctrine. Partic-
ipation in a range of regional integration initiatives such
as the Union State of Belarus and Russia and the Eurasian
Economic Union calls for harmonization and standardiza-
tion of the national legal system with that of the Union, in
which the Russian Federation clearly plays a leading role.
However, a number of national distinctions exist, and they
are quite substantial, including with regard to notions such as
scope and system of administrative law, administrative pro-
cedure and administrative jurisdiction. The Belarusian tradi-
tion of administrative law has acquired a dynamic of its own,
and seems capable of emerging from the shadow of the still
predominant Russian tradition and of making a distinct con-
tribution to the development of legal science, the discipline
of law and the domain of administrative law.

The aim of this study is to expose the distinct national
features of the Belarusian doctrine of administrative law, to
define the main elements of administrative law and to sys-
tematize them, and to outline the long-term prospects for
the evolution of the administrative law as an academic field.
This research appears to be particularly relevant as Belarus
is entering a new era in the history of its nation state, and in
the construction of a an academic and theoretical base.

The aim of the research, as indicated above, can be
achieved by addressing the following research objectives:

— to identify and describe the features of the Belarusian
doctrine of administrative law as distinct from the Soviet
and contemporary Russian tradition of administrative law;

— toprovide own definitions of the key notions of admin-
istrative law grounded in the Belarusian doctrine of adminis-
trative law;
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— to identify the prospective areas and pathways of the further evolution of admin-
istrative law in the Republic of Belarus.

The main method of this study is that of integrated comparative analysis, with ele-
ments of the historical and formal-logical method. As a part of a comprehensive study in
administrative law in the former Soviet Union, this work is intended to make a contribu-
tion to academic debate, by deepening and broadening its scope.

2. Objective and tasks of administrative law

As specified by some of the most authoritative Belarusian scholars, administrative
law combines at least three branches of law: Public administration law (otherwise termed
administrative law), administrative law of torts and law of administrative execution pro-
cedure (Kramnik, Chupris, 2013: 8).

Recently, there has been a tendency in Belarus to equate the notions administra-
tive and public administration law under the influence of the Western legal tradition,
where public administration and government administration are synonymous and derive
from the Latin word “administratio”, which literally means “governing”; consequently,
the respective areas of law are named administrative law in English, droit administra-
tif in French, Verwaltungsrecht in German (Verwaltung — management). Remarkably,
Part 1 of 2003 edition of the classic three-volume textbook “Administrative law” by
AN. Kramnik — titled “Nature of Administrative Law” was renamed in the 2013 edition
(co-authored with O.I. Chupris) as “Nature of Public Administration law”, with similar
changes made throughout the text.

It should also be noted in this regard that “government” and “public administra-
tion” are not equivalent, as this would contradict the meaning of Article 6 of Constitu-
tion of Belarus, which stipulates the division of powers into the legislative, executive
and the judiciary. Although this commonly accepted division of powers was estab-
lished without regard to the historical traditions and the actual situation in the Republic
of Belarus (Kramnik, Chupris, 2013: 53), the identification of executive power with pub-
lic administration eliminates the distinctions between the powers altogether. In essence,
this approach distinguishes only one branch of power — public administration, as public
administration in the broad sense is also provided by the legislature and the judiciary.

Executive power and public administration are not in mutual opposition, but rather
have a mutually dependent, connected and complementary relationship. The executive
power cannot function without public administration, and likewise public administration
cannot be effective without the executive power, as both constitute essential and indis-
pensable parts of one another (Kramnik, Chupris, 2013: 56).

The primary aim of administrative law is to provide and create a regulatory frame-
work for the exercise by the government authorities of their mandate and powers.

Therefore, the main objective of administrative law is to govern and regulate the inter-
actions between the executive power and other legal subjects in the performance of its
functions.

3. Scope of administrative law

In Soviet theory, the predominant and most important subject of administrative law
was the state, whose interests were placed above those of the individual, while the con-
cept of administrative law as such did not conceive in principle of the possibility of a con-
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flict between the Soviet citizen and the Soviet state acting on behalf of the people. The
notion of administrative right was brought back into existence by the Attorney-Gen-
eral of the USSR A.Ya. Vyshinsky at the First meeting on Soviet law studies in July
1938. Although A.Ya. Vyshinsky was opposed to the idea of a legal relationship between
the government and the citizen (which he viewed as a bourgeois construct), he never-
theless did not rule out the existence and evolution of administrative law on a Marxist-
Leninist ideological platform (Belskii, 1997: 18).

The formation in the USSR of an administrative command system of public admin-
istration made relevant the utilisation of the experience of state administration from
Tsarist Russia, especially in the performance of police functions by the state admin-
istrations. As a result, the Soviet doctrine of administrative law has been based, ever
since the beginning of the 1940s, on the precepts of the police law of Prussia and Russia
from mid-19th century and, which were in turn reinforced for many decades was by
Soviet ideological dogma (Kirin, 2012: 54). Therefore, the scope administrative law
in the Soviet legal system was confined within rigid limits and did not extend beyond
regulating the social relations within the USSR state administration and the exer-
cise of administrative and executive functions (Kozlov, 1967: 5-6). Also classic was
the approach to the definition of the range of administrative relations subject to admin-
istrative law based on three criteria:

1) administrative relations that arise in the context of public administration;

2) such relationships always have a state authority as a subject;

3) such relationships are relationships of power and subordination, and are charac-
terised by the legal inequality of the parties (Kobalevskii, 1924: 30-31, 34-37).

This approach is still common to this day, testifying to the powerful inertia of the Soviet
administrative law doctrine (Kononov, 2011: 3). Nevertheless, there a tendency has
emerged within the Belarusian legal doctrine transgress the limitations of a narrow
interpretation of the scope of administrative law. On the one hand, the administration
of government in a democratic state is performed not only by the executive, but also
by the legislature, the courts and directly by the citizens (Makh, 2002: 21). This kind
of emancipation of an individual citizen, no longer acting only as the “object” of govern-
ment, and has acquired the powers to govern directly and event “subjugate” the institu-
tions of government to their will is a characteristic of advanced democracies. One telling
example in this regard is the right of the Belarusian citizens fo obtain information on
the state of the environment, established by Article 74-4 of the Law “On environmental
protection” (titled “Provision of information on the environment to citizens and legal
entities other than bodies of government or institutions of the state”) (National Assembly
of the Republic of Belarus, 1992).

Upon receipt of a formal request from a citizen for information to a government
authority, such authority is obliged to provide the information information requested
within in the time frame provided by the law, or forward the request to a competent
authority which is in possession of the such information. In this process, the citizen
directly initiates the administrative procedure, and exercises some degree of direction
over it (for example, by requesting additional information or making a complaint to
a higher body).
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It is also true, however, that the scope of administrative law should not cover any
relationship between physical persons or organisations arising in the course of their
public interaction that do not directly involve an administrative body but are subject
to the supervision or oversight from any such body. Because supervision and oversight
from public administration covers almost any private relationship governed by the provi-
sions of civil, labour, land and other areas of law, the scope of administrative law in this
case would be extremely vague (Poliakova, 2011: 118).

Recognition of an individual’s legal standing under a defined set of conditions is only
a first step towards the transition to an advanced democracy. Accordingly, many author-
itative Russian scholars conclude that Russia’s administrative law is not fully consistent
with the rule of law and an advanced civil society. A lot of work still remains to be done
by the Russian legal community to develop a modern theory of administrative law, to
clarify the details of a modern administrative law theory and of the notions and institu-
tions, to identify new sub-domains of administrative law and to adjusting its framework
and system (Rossinskii, Starilov, 2009: 17; Kononov, 2011: 6).

This is also true for Belarus. The Constitutional provision on the status of Belarus as
a democratic, law-governed and social state and on the obligation of the state to protect
the rights and liberties of individual persons have transformed the standing of an individ-
ual in administrative law relationship into that of an active subject with a legal standing
(even though still incomplete, owing to the lack of an administrative apparatus). The
additional function of government to provide public/social goods to citizens is also a part
of public administration in a bread sense (Bentam, 1997: 556; Makh, 2002: 22). The pur-
suit of this socially relevant objective is dependent on the establishment of an effective
legal and administrative mechanism acting, first and foremost, for the exercise of gov-
ernment. The circle is thus fully closed.

Therefore, the scope of administrative law in the Republic of Belarus comprises sev-
eral main elements distinguished by the groups of the subjects to which they apply.

The scope of the domain of administrative law is centred around the relations
between the bodies of public administration and subordinated entities in the administra-
tion of government by the executive power.

The key counterpart of the public administration bodies are the citizens of the Repub-
lic of Belarus, who exert an influence in the course of the exercise by such bodies of their
administrative and legal powers. The provisions of Article 1 of the Constitution defining
the status of Belarus as a democratic, law-governed and social state enables citizens to
participate in the administration through direct involvement in the decision making pro-
cesses, including by participating in referenda, petitioning the government authorities
and appealing against the actions of administrative officials.

In consequence, the administrative legal relations that constitute the core of the scope
of administrative law also arise also in the exercise by the citizens of their constitutional
rights and liberties, and create a number of duties for the state if those are violated or
infringed upon. In these situations, the public authorities are not engaged in the exer-
cise of power per se, but rather in the internal organisation processes by addressing
the weaknesses in administration and making public administration more effective.
Therefore, the scope of administrative law should also incorporate the relations that arise
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in the administration by the public administration bodies of internal systemic functions
to improve organisation and maximise performance.

In sum, the predominant position of most scholars is that the scope of administrative
law should include the administrative legal relations arising in the course of the exercise
by the public administration bodies of their administrative functions, including of regu-
latory mandates towards external bodies, and in relation to the enjoyment by the citizens
of their rights and liberties (Makh, 2002: 23).

4. System of administrative law

Administrative law governs a distinctly varied range of relations. It is only by building
a clear structure of these relations, and building a logically grounded framework — or otherwise
a system of administrative law — that an in-depth study and evolution of this legal domain may
be possible. In the context of a relatively stable administrative command system of the Soviet
state, the widely accepted division of administrative law was into the general and the special
domains. The general domain encompassed the theoretically defined institutions, while the spe-
cial part addressed the mechanisms for the interaction among these institutions within specific
areas and fields of government. This approach was grounded in the prevalence of the interests
of the state over those of the individual person or society (Kirin, 2012: 52).

Despite the conservatism of the legal doctrine of administrative law, the imperative
to seek out and build strategies to strengthen Belarusian statehood have brought to life
a number of alternative perspectives and positions. A.N. Kramnik, for example, believes
that the division of administrative law into the general and special domains is not fully
justified or useful. In support of his view, he refers, among other things, to the disruption
of the internal consistency and coherence of the administrative procedures in adminis-
trative tort cases. A.N. Kramnik is also opposed to the inclusion of administrative pro-
cedure norms in the general domain and supports their separate treatment in a dedicate
sub-area of administrative law (Kramnik, 2001: 52).

In general, A.N. Kramnik proposes to group the norms of administrative law into four
sections. The first section would cover the institutions which:

1) determine the legal standing of the citizen in public administration;

2) determine the legal standing of the state bodies in public administration;

3) determine the legal standing of the non-state government organisations in public
administration;

4) determine the legal standing of public servants;

5) exercise control over the subjects of administrative law.

The second section encompasses the regulations that govern liabilities under admin-
istrative law.

The third section incorporates the norms of administrative procedure.

The fourth section would include provisions that constitute the administrative legal
framework for the management of the economy, socio-cultural and other spheres.

Each domain is comprised of the relevant legal institutions (Kramnik, 2001: 52-53).

Alternatively, D.A. Gavrilenko and I.I. Makh suggest that the system of administra-
tive law should be defined as a legal domain, discipline and academic subject (emphasis
added), united by a common purpose and potentially acting as independent system-form-
ing phenomena (Gavrilenko, Makh, 2004: 20).
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The common position shared by most scholars in administrative law — both Russian
and Belarusian — is to view administrative law as the totality of administrative legal norms
institutions and legal interactions united by a common scope and means of regulation.

Consistent with the theory of law, an administrative legal norm, /ike any other, has
a structure consisting of a hypothesis, a disposition and a sanction. As already indicated,
an administrative legal norm does not always act vertically, as is typical for the relations
of subordination. An administrative law provision may apply to a contractual (or “hori-
zontal”) relationship, and may alter the legal standing of the citizen from one bound by
a duty to one vested with the power to demand an action from an administrative body in
the exercise of their constitutional rights and liberties.

In the most general sense, an administrative legal provision may be defined as a rule
of good conduct for a public administration established by the law and sanctioned by
the state authorized by the state to be applied in the administration of government by
a public administration and to the exercise of the rights and duties by the citizen.

The main purpose of a provision of administrative law is to put un place a demand
for the legality of actions for all actors in the sphere of public administration. However,
even the actions of a public administration that do meet the formal definition of legality,
may not be in conformity with the principle of legitimacy. The additional criterion here is
the proportionality of an administration’s actions. The criterion of proportionality is not
met when the intended positive impact of an administration’s actions (e. g. Maintenance
of law and order) could have been achieved by measures of a less restrictive nature. For
example, rather than prohibiting a public rally for security reasons, the administration
should consider the possibility of moving it to a different, more appropriate location
(Kanunnikova, 2015: 26; Maurer, 1999: 239).

Some fundamental principles of administrative law, as defined by the Russian schol-
ars, include legality; basis in legal research and clarity for the general public; grounded-
ness in the national context; federalism and coherence of the executive power; account-
ability and active citizenship; prevention of offences; and guaranteed help legal redress
and protection of civil rights (Antonova, 1998: 8; Gavrilenko, Makh, 2004: 380). These
criteria are also shared by the most authoritative Belarusian scholars, with the exception
of federalism, which is replaced by the principle of unitarism typical for the Belarusian
statehood model. Of key importance from the perspective of Belarusian statehood are
the principles of groundedness of administrative law in the national context and coher-
ence of the system of executive power.

Russian and Belarusian scholars alike name among the key institutions of admin-
istrative law the executive power, administrative justice, administrative procedure
and administrative liability. Fundamental changes in the system of public administration
during the transition to democracy and the rule of law in the Post-Soviet period led to
the emergence of new institutions of administrative law, the instition for the protection
individual rights and liberties. One important caveat in this regard is the probability
of confusion over the meanings of legal notions that may result from the overly enthu-
siastic pursuit of innovation in this area. Specifically, some new institutions of admin-
istrative law announced by Russian scholars (e. g. for provision of state services, for
management of state property, for delegation of state powers or for preventing corruption
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(Talapina, 2006)) have not found support within the Belarusian community of research-
ers in administrative law. However, Belarusian legal scholars still regard as a positive
trend the emergence of complex institutions spanning several related domains of law,
including administrative law (Gavrilenko, Makh, 2004: 388; Kirimova, 1998: 17-18).

5. Administrative jurisdiction

In Russia, the debate on what should be understood as the administrative proce-
dure continued up until the coming into force of the Administrative Procedure Rules
(APR) on 15 September 2015 (State Duma, 2015). The traditional approach — inherited
from the Soviet doctrine of administrative law — is based on a very narrow definition
of the administrative procedure and the relevant functions of the law enforcement agen-
cies. The term “administrative jurisdictional activity” that was proposed by A.P. Shergin
in the late 1970s and became an accepted part of the Soviet doctrine of administrative
law referred to a type of law-enforcement activity by state administrations and other
competent bodies in the context of the legal proceedings in cases involving administra-
tive torts and some types of criminal offences and the making of decisions on these cases
in a manner and form established by the law (Shergin, 1979: 45). A similar approach was
also supported by another authoritative legal scholar, Yu.N. Starilov (Starilov, 2004: 5).

The situation changed fundamentally with the entry into force of the Administra-
tive Procedure Rules in Russia. Article 1 of the Rules governs the administrative legal
proceedings applicable to the hearing and resolution by the Supreme Court of Russia,
general courts and magistrate judges of administrative cases involving allegations or
disputes over the rights, liberties and lawful interests of individuals, rights and liberties
of organisations, and other administrative cases arising from administrative and other
public law relationships or related to judicial oversight of the legality of the exercise
of official and other public authority. Previously, these types of cases were treated under
civil law procedures. The new Rules made finally made a part of the Russian legal sys-
tem one of the four types of judicial proceedings referred to Article 118 of the Russian
Constitution of 1993, after 21 years of its enactment.

In Belarus, the situation has not changed. The Civil Procedure Code of Belarus still
has a separate chapter (Chapter 29) dealing with administrative procedures (titled “Judi-
cial procedures in cases arising from administrative legal relations”), whereby adminis-
trative legal disputes are to be treated under the civil law procedure. What is the under-
standing of the administrative procedure in Belarus in light of the administrative reform
of 2015 in Russia?

V.A. Argues that the administrative tort procedure (in cases involving administrative
torts) represents just an aspect of the administrative procedure, but the whole procedure
(Kruglov, 2008).

Similarly, G.A. Vasilevich places the administrative procedure outside the lim-
its of the administrative tort procedure. He writes: “the administrative procedure
is an activity governed by administrative procedural norms involving the hearing
and resolution of individual and specific cases in the area of public administration by
competent subjects of administrative procedural relations with the aim of securing
the rule of law and legal order (in the legal understanding)” (Vasilevich, Zabelov,
Tagunov, 2013: 76).
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According to O.I. Chupris, the administrative procedure represents a totality
of administrative hearings. An administrative hearing is the activity of mandated bodies
of public administration and officers thereof directed towards the resolution of a range
of homogeneous individual cases arising from the exercise of government and shar-
ing a common generic attribute of social relations (Riabtsev et al., 2014). The range
of administrative hearing types proposed by O. I. Chupris, unlike the list proposed by
the Russian scholar Sorokin (Sorokin, 2004) does not include administrative tort hear-
ings altogether, but includes some new types, such as hearings involving the performance
of duties in civil service, administrative contractual and administrative oversight hear-
ings. Thus, similarly to A.N. Kramnik, O.1. Chupris argues for a separate type of admin-
istrative hearing — the hearing related to the administration of government (Kramnik,
Chupris, 2013). T.A. Chervyakova holds a similar view, claiming the existence of two
conceptions of the administrative procedure — jurisdictional and government-related:
“The first type is grounded in the understanding of the administrative procedure as
an activity for resolving an administrative legal dispute or conflict”. The second concept
is broader and incorporates, along with the jurisdictional activity, other types of activity
by the authorities of executive power pertaining to the creation and application of the law
(Cherviakova, 2014: 54).

However, all of the above authors have approached the subject of administrative
procedure from the perspective of legal theory. In contrast, the concept of procedures
involving the exercise of government is not used in any Belarusian law or regulation.
A.N. Kramnik has proposed by enact a single legal act prescribing a uniform process
for the enactment and promulgation of administrative legal acts. He proposed to com-
pile the provisions of administrative/exercise of government law in a code on treat-
ment of individual/specific cases in the area of public administration, and the pro-
vision of procedural law in a code of proceedings in individual/specific cases in
the area of public administration. A solution along these lines would have addressed
multiple disputes over the notion of the administrative procedure and would have
provided a legal foundation for the hearing of individual-specific cases in the area
of public administration (Kramnik, 2016: 26). However, the Belarusian legislators
have taken a different route. An code of execution procedure for administrative tort
cases was adopted, which established a separate type of the judicial process, a pro-
cess for administrative torts. Although some Belarusian scholars still believe that
this type of procedure represents only one out of many aspects of the broader notion
of administrative procedure (Kramnik, 2016: 26), other highly authoritative Belaru-
sian scholars — including A.N. Kramnik and G.A. Vasilevich believe that criminal tort
proceedings are not related to the administration of government (Kramnik, 2010),
and that the law of execution procedure represents a totality of legal norms that gov-
ern the relations arising on account of the commission of an administrative tort (Vasi-
levich, Dobriian, 2014: 8).

In this regard, it seems appropriate to name a key difference in the understanding
of the term “administrative process” in Belarus and Russia. In Belarus the term “Admin-
istrative procedure” is used in only one piece of legislation, the Code of Execution Pro-
cedure for Administrative Torts, referring to hearings in administrative tort cases. The
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views of G.B. Kedrov, A.N. Kramnik, O.1. Chupris, and T.A. Chervyakova cited above
are purely theoretical and are pre-empted by the legal definition of the term “adminis-
trative procedure” from the Code of Execution Procedure, where it is repeated more
than 400 times. Ultimately, A.N. Kramnik does admit that the administrative procedure
is indeed a separate type of judicial procedure governed by the norms of administrative
procedure law, of which the main source is the Code of Execution Procedure. The legal
term “administrative procedure” is still identical to the concepts “administrative tort
procedure” or “procedure for administrative tort cases” (Kramnik, 2016: 27). This means
that Belarus is still using the concept from the late 1970s, as proposed by A.P. Shergin
(Shergin, 1979: 14).

6. Conclusions

This study may give grounds to the following conclusions.

1. Belarus has evolved a distinct doctrine of administrative law. It is grounded in
the legal tradition inherited from the Soviet period. In general, the doctrine of adminis-
trative law in Belarus can be described as highly conservative and not motivated towards
fundamental change. However, the Belarusian legal doctrine has been forced to respond
to the needs arising from the development of Belarus as an independent state, which has
added it a new dynamic and the power to overcome the inertia of the Soviet period.

2. Within the Belarusian doctrine, most scholars define the scope of administrative
law in terms of the relationships arising in the exercise by public administration bodies
of their government functions. These relationships can have the character of subordi-
nation of power or relate to the internal management and organisation processes. Since
the enactment of the 1994 Constitution, the scope of administrative law has included
relationships pertaining to the exercise by the individual citizen of their rights and lib-
erties, which led to the expansion of the range of subjects of administrative law, limited
the power of the public administration over the citizen and vested the individual with
some decision making functions.

3. Most of the Belarusian scholars have rejected traditional separation of administra-
tive law into the general and the special domains, and make more complex and delicate
distinction among its elements depending on the type of legal relationship and the nature
of the parties involved. The system administrative law is defined as a totality of norms,
institutions and relationships that share a common scope and method of regulation.

4. Belarusian scholars name among the key institutions of administrative law
the executive power, administrative justice, administrative procedure and administrative
liability. Fundamental changes in the system of public administration during the tran-
sition to democracy and the rule of law in the Post-Soviet period led to the emergence
of new institutions of administrative law, the instition for the protection individual rights
and liberties.

5. One key challenge for legal scholarship and administrative law is the explicit
divide between the theoretical base and the legal framework over the definition
of the term “administrative procedure”. While the theoretical base has been evolving
along the lines of the European trends and has made extensive progress, the legal frame-
work has been stuck in the 1970s, by equating administrative procedure with the admin-
istrative tort process and the hearing of administrative tort cases. Since the enactment
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of the Administrative Procedure Rules in Russia, the administrative procedure has been
uniformly understood throughout the European legal area as activity towards the reso-
lution of an administrative legal dispute or conflict, making the gap in the Belarusian
administrative law ever more visible.

6. Belarusian legislators and theorists of administrative law have yet to join their
efforts to bring the Belarusian administrative law into conformity with the generally
accepted European standards.
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PO3BUTOK AJIMIHICTPATUBHOT O ITPABA,
AJIMIHICTPATUBHOI TA IPABOBOI JJOKTPUHU
B PECIIYBJIILI BLJIOPYCh IICJIA 310OBYTTSI HE3AJIEXKHOCTI

Oner LUnpiHCcbkuiA

kagenpa MikHapogHOro NPMBaTHOro

i eBponeviceKoro rpasa,

Binopycbkoro aepxaBHoro yHisepcutety
KaHAuAaT IPUANYHNX HAayK, JOLIEHT.

Ab «Tepex, HeBenoBckivi i napTHepu»

orcid.org/0000-0001-6680-4560
schirinsky@cnp.by

Y Pecnybniyi binopyco cmeopena HayionanbHa wWKONA AOMIHICMPAmMueHo20 npasd, AKa
OpIEHMOBAHA 3HAUHOIO MIPOIO HA PAOAHCLKY MA CYHYACHY POCIICbKY WKOLY Npasa, npome Mae
c60i ocobnusocmi. Y pobomi po3ensinymo OymKu HaubiIbws agmopumemnux Y4enux ma Ha OCHOGI
Yb020 3p00IEHO Y3a2aNbHIOIY] BUCHOBKIL.

Iepsunna mema adminicmpamusnozo npasa — sabesneuenHs HOpMAMUeHoi 6asu ma cMeopenHs.
npaeoeoi 0cHo8U, HeOOXIOHOI 01 30IUCHEHHSA OP2AHAMU OEPHCABHO20 YNPAGIIHHS C80IX 61AOHUX
NOBHOBAJICEHD.

OcHosHe 3a80aHHA AOMIHICIMPAMUEHO20 NPABA NONALAE 8 PE2YNI0SAHHI 1l YNOPAOKYBAHHSA 8IOHOCUH
6UKOHAGYOT 61a0U 3 THWUMU CYD €Kmamu npasa 6 xo0i 30iliCHenHs neio QyHKYii 0epacasHo2o
VAPAGITHHA.
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o npedmema aominicmpamugHo2o npasa 8 OinopyCcoKiti OOKMPUHI OINbULICMb YUeHUX BIOHOCAMb
AOMIHICMPAMUBHO-NPABOSI BIOHOCUHU, U0 BUHUKAIOMb Y NPOYECi BUKOHAHHS OP2aHaMU nyOiuHol
aominicmpayii GYHKYIL 0epICABHO20 YRPAGLIHHS, SIKI MAIOMb K 306HIWHIN NIONOPSOKOBAHO-
61AOHUL, MAK | GHYMPIUHbOOPSAHIZAYIUIHULL Xapakmep, a MmaxoxiC GIOHOCUHU, MO8 S3aHI 3
peanizayicio 2poMaoaHamu ceoix npas i c60000.

Cucmema aominicmpamuenoeo npasa 6 Pecnybniyi binopyce mpaouyitino posymiemvcsi sk
VHOPAOKOBAHA CMPYKMYPA, WO CKAAOAEMbCA 3 THCMUMYMI8, HOpM 1 2any3ell, AKIi MOMCHA
PO30INUMU HA YOMUPU HACTHUHU.

Ho nepwioi wacmunu exmoyeni iHcmumymu, AKi 6U3HAYAIOMb NPAGOGUL CHAMYC 2POMAOSH
y cghepi Oepacasrno2o YNpasninHs, OepIHCABHUX Op2anie y cgepi 0epicasHo2o YNpAaeiiHHs,
HeOepiCasHUX Op2aHizayit y cepi 0epicasno20 YNpasniHHA Ma O0epHCASHUX CIyxcOosyis, a
MaKooic 3a6e3neuyioms KOHMpons 3a cy0 €Kmamu aOMiHICMpamueHo20 npasa.

Y opyeiti yacmumi 06 ’eonani Hopmu, wo pe2ynroome 8IONOGIOANLHICIb 3 AOMIHICMPAMUSHO20 NPABd.
Y mpemiii vacmuni posmawioani Hopmu AOMIHICMPAMUBHO20 NPOYeEC).

Lo uemeepmoi yacmunu 8KIIOUEHT HOPMU, WO BUZHAUAIOMb AOMIHICIPAMUGHO-NPABOGI OCHOBU
VNPAGIIHHS eKOHOMIKOI, COYIANbHO-KYIbIMYPHOIO MA IHUUMU chepami.

Kootcna wacmuna npu ypomy cknaoaemucs 3 6i0n0GiOHUX NPABOBUX THCMUMYMIB 1 2any3ell.
Haiibinow eocmpum degpiyumom aominicmpamusrnozo npasa Pecnyoniku Binopycv € 3acmuene
we 6 paoaHCobKull nepioo 6U3HaueHHsi aoMimicmpamuerHozo npoyecy. Haeeoeni 6 pobomi
ANbMePHAMUGHI CYOIHCEHHL MAIOMb GUKTIOYHO MEeOPEMUYHUIL Xapakmep i NOGUHHI NOCTYNUMUCS
ne2anvHiti Oeqhiniyii adminicmpamueno2o npoyecy, 32i0HO 3 AKOWO ye CAMOCMILIHULL 6UO
IOPUOUYHO2O NPOYeECY, YPe2ylbOBaAHUI HOPMAMU AOMIHICTIPATNUGBHO20 NPOYECYATbHO20 NpAsd,
OCHOBHUM Odcepenom AKux € IIpoyecyanbHo-6UKOHABYULI KOOEKC NpO  AOMIHICMpPAmueHi
npasonopyuients Pecnyonixu Binopyce.

Ilpasosuii mepmin «aominicmpamusnuii npoyec» y Pecnyoniyi Binopycy 0oci momodxcrui
NOHAMMAM « AOMIHICMPAMUBHO-0CLIKMHULL NpoYecy I «<npoyec y Cnpasax npo AOMiHICMpamueHi
NPABONOPYUICHHS Y.

OcHOGHUM MEeMOOOM OOCHIONCEHHSI € KOMNIEKCHUL NOPIGHANLHULL AHANI3 13 SUKOPUCTAHHAM
icmopuuno20 ma opmManbHO-10214H020 Memodis. AK uacmuna 6ceocsaHCHO20 O0CNIONHCEHHS
8 2anys3i aOMIHICTPAMUBHO20 NPABA HA NOCMPAOAHCLKOMY NPOCMOPI, Ysi poboma NOKIUKAHA
3pobuUmu C8ill BHECOK Y HAYKOBULL OOMIH, CHPUAIOYU 1020 NO2TUONEHHIO U POSUUPEHHIO.

KorouoBi cioBa: myGiaiuHe agMiHICTpyBaHHs, OpPraHU JEp>kKaBHOI BIaaM, OpraHM BHKOHABYOI
BIaad, O0’€KT aJMIHICTPAaTHBHOTO TIpaBa, CHCTEMa aJMIiHICTPATHMBHOIO TIpaBa, CYCIUIbHI
BIITHOCHHHM, AEPXKABHE YIPABIiHHS, aAMiHICTPaTMBHO-TPOMAJCHKUH OpraH, agMiHICTpaTHBHE
CYHOYHHCTBO, Taly3b IIpaBa, aIMiHICTPaTHBHO-IIPABOBA HayKa.
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MAIN CHARACTERISTICS OF ADMINISTRATIVE ACTS
FROM THE PERSPECTIVE OF ADMINISTRATIVE PROCEDURE LAW
OF LATVIA AND JUDICIAL PRACTICE

An administrative act is the main concept and instrument of administrative procedure. Despite
the availability of other forms of the performance of public administration (for example, prac-
tical step, public law agreement, legislative action etc.), an administrative act is considered
as an activity in classic form. Consequently, as a rule, the concept of an administrative act
is analysed more frequently in the Latvian administrative judicial practice and legal litera-
ture. The article provides an overview of the main characteristics of administrative acts from
the perspective of Administrative Procedure Law in Latvia. In the article, the author elabo-
rates on several main characteristics of administrative acts from the perspective of judicial
practice and Latvian doctrine. The author also undertakes a comparative analysis between
the Latvian Administrative Procedure Law and the newly adopted Law on Administrative
Activities and Administrative Procedures of the Kyrgyz Republic. From the above, it follows
that the positive part of the definition of an administrative act in the Administrative Proce-
dure Law of Latvia is the same as in the Law of the Kyrgyz Republic. Thus, both laws provide
for similar features that a decision must have to be recognized as an administrative act.
1t is noted that the Administrative Procedure Law of Latvia includes an exception to the gen-
eral principle that an interim decision is not an administrative act, apart from cases when
the decision itself substantially affects the rights or legal interests of a person or substantially
limits them. The definition of an administrative act, which is stipulated by the Law of the Kyr-
gvz Republic “On Administrative Activity and Administrative Procedures”, does not indicate
that an administrative act is not an interim or procedural decision. The above does not mean
that even now in Kyrgyzstan in order to recognize the decision as an administrative act, there
must be no features of a final character. The jurisdiction of administrative offenses cases was
changed from the jurisdiction of administrative courts to the courts of criminal jurisdiction.
Consequently, the competence of administrative cases doesn t involve considering adminis-
trative offences cases.

Key words: Latvia, administrative act, characteristics.
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1. Introduction

The choice of the topic under consideration is determined
by the adoption of a new Law of the Kyrgyz Republic “On
Administrative Activities and Administrative Procedures”
and scheduled implementation of the law in the context
of which one of the high priorities is the issue of administra-
tive act concept.

Thus, the purpose of the research is to identify a char-
acteristic of the main instrument of administrative proce-
dure — administrative act by means of explanations along
with references to conclusions of the Latvian legal literature.
The research is not aimed at detailed studying of every char-
acteristic of an administrative act but at thorough examining
characteristics which caused complications in judicial prac-
tice with a slight focus on the sort of decisions which are not
recognized as administrative acts according to Administra-
tive Procedure Law in Latvia.

An administrative act is the main concept and instrument
of administrative procedure. Despite the availability of other
forms of the performance of public administration (for exam-
ple, practical step, public law agreement, legislative action
etc.), an administrative act is considered as an activity in clas-
sic form. Consequently, as a rule, the concept of an adminis-
trative act is analysed more frequently in the Latvian adminis-
trative judicial practice and legal literature.

Due to this fact, the genuine comprehension of an admin-
istrative act is an important condition for adequate application
of the law and its effective functioning.

Administrative acts can be distinguished from other forms
of public administration on some grounds which usually
the legislator consolidates in normative acts regulating admin-
istrative procedure.

In the Law of the Kyrgyz Republic “On Administrative
Activities and Administrative Procedures”, the legislator also
defined administrative act indicating features which are inher-
ent for decisions admitted by administrative acts. The very
administrative act is defined as an act of administrative body
or its official who at the same time:

a) has public-law and individually defined character;

b) has an external effect that is there is a lack of intra-
departmental nature;

c¢) causes legal consequences that is one establishes, alters,
terminates the rights and obligations for an applicant and/or
a person concerned.
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Based on the above, it results that according to the Law of the Kyrgyz Republic
“On Administrative Activities and Administrative Procedures”, an administrative act is
considered as a decision involving the following features:

1) issued by an administrative body or its official;

2) public-law character;

3) individually defined nature;

4) an external effect;

5) alack of intra-departmental nature;

6) causes legal consequences that is establishes, alters, terminates the rights and obli-
gations for an applicant and/or a person concerned.

If one compares this definition with the one included in the Administrative Procedure
Law of Latvia, it is evident that the understanding of the administrative act is very sim-
ilar in both laws.

The Latvian Administrative Procedure Law contains the definition of an adminis-
trative act consisting of two parts — positive and negative. The positive part includes
the main features that the decision must possess in order to be recognized as an adminis-
trative act. That is, the Administrative Procedure Law of Latvia provides that an institu-
tion’s decision is recognized as an administrative act if it contains the following features:

1) to have an external influence;

2) to be a legal act;

3) to be applied in the field of public law;

4) to be issued by the institution;

5) to be directed towards an individually determined person or a scope of persons;

6) to establish, alter, determine or terminate specific legal relations or state an actual
situation (part 3 of Article 1 of Administrative Procedure Law of the Republic of Latvia)
(Seimas of the Republic of Lithuania, 2001).

From the above, it follows that the positive part of the definition of an administrative
act in the Administrative Procedure Law of Latvia is the same as in the Law of the Kyr-
gyz Republic. Thus, both laws provide the same characteristics that a decision must have
to be recognized as an administrative act.

At the same time, it should be noted that the definition of an administrative act in
the Administrative Procedure Law of Latvia also includes the negative part. This part
stipulates that an administrative act is not:

1) a decision of the institution or other action in the field of private law;

2) an internal decision of the institution;

3) an interim decision (including proceeding decision) in the context of administra-
tive procedure, except for cases when the decision itself essentially affects the rights or
legitimate interest of a person or significantly restricts them;

4) apolitical decision of Saeima, state president, the Cabinet of Ministers or self-gov-
ernment body (council) (political statement, declaration, invocation or news about elec-
tion of officers etc.);

5) acourt decision, criminal procedure decision, as well as a decision adopted in the con-
text of the proceedings on the case of an administrative offence (part 3 of Article 1 of Adminis-
trative Procedure Law of the Republic of Latvia) (Seimas of the Republic of Lithuania, 2001).
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Based on the above comparison, it is clear that the definition of Latvian law is more
detailed. The practical situation contributed to the formation of that sort of a comprehen-
sive definition. Originally, the definition of an administrative act was limited, but there
were frequent incidents in judicial practice when parties disputed decisions which were
not administrative acts. Moreover, the legislator specified the definition of administra-
tive act many times, taking into account development trends of judicial practice which
pointed at new types of administrative acts'.

Despite the fact that there is a lack of negative part in the definition of an administra-
tive act in the law of the Kyrgyz Republic (except for the feature that an administrative act
is not internal decision), in general, the comprehension of an administrative act is alike
from the perspective of both laws. Thus, the article’s goal is to do a review and in-depth
analysis of some features of an administrative act by virtue of the judicial practice of Lat-
via looking forward developing of understanding of the institution of the administrative
act not only in the Kyrgyz Republic but also in other countries of Central Asia.

2. Interpretation of some features of an administrative act

2.1. External influence

To be recognized as an administrative act a decision must have an external influ-
ence. In the judicial practice and legal literature of Latvia, there is an idea that the fea-
ture “it has an external impact” means that the decisions that the institution adopts in
relation to own establishment, employees of own institution, persons who are subordi-
nate to the institution and other subordinate institutions will be excluded from the scope
of administrative acts (Briede, 2013).

Public administration has to decide on various issues exercising its daily obligations,
for example, orders on the official journey, on the handing over of documents, on the cre-
ation of workgroup, on the reorganization of structural units, etc. Those kinds of orders
are directed not at a particular person but at the organisation of institution performance
or exercising official duties by the institution’s employee. In cases when an employee
considers orders illegal (on removal from office for the duration of considering disci-
plinary case or order on rest leave or on participation in a workgroup, etc.), he/she is
entitled to challenge them in a superior institution but does not have the right to appeal
in a court (Briede, 2013).

It is worth mentioning that Administrative Procedure Law of Latvia provides excep-
tions, in particular, in relation to persons especially subordinate to the institution who have
to follow internal regulations and orders in a greater degree than others. The Supreme
Court of the Republic of Latvia recognizes the following persons as special subordinates
of the institution: officials, military servants, judges, school children and students, cus-
tomers of public establishments (for example, museum, library, swimming pool), per-
sons who are in compulsory medical treatment or convicted persons (Supreme Court
of the Republic of Latvia, 2010a). Administrative Procedure Law of Latvia consolidates
that an administrative act is also a decision on establishment, alteration, termination
of a legal status of an official or person especially subordinate to the institution, dis-

"For example, the legislator clarified that an administrative act is such a decision which, in
cases prescribed by the law, is issued by the institution with regard to individually unspecified
public which is in particular identified circumstances (general administrative law).
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ciplinary punishment of the person, as well as other decision if it significantly limits
rights of a man, official or person especially subordinate to the institution (part 3 of Arti-
cle 1 of Administrative Procedure Law of the Republic of Latvia) (Seimas of the Repub-
lic of Lithuania, 2001). Such decisions are considered as administrative acts because
they affect the rights and interests of particular persons more profoundly. This means that
the decisions influence a particular person not only as an employee either a special sub-
ordinate of the institution or as a person but have an external influence (Briede, 2013).

For example, the Supreme Court determined that the decision of the institution, which
decides on a base salary of a special subordinate of the institution, affects a human right to
get a relevant salary for conducted work which is consolidated in Satversme of the Repub-
lic of Latvia. Thus, the institution’s decision, which has reduced fixed salary of a person,
significantly affecting his/her right to equal work for equal pay will be considered as
an administrative act. This conclusion is equally touches both officials and other officers
(Supreme Court of the Republic of Latvia, 2010b). The Supreme Court also admitted
that the issue of salary payment for a judge considered under administrative procedure
essentially affects officials in the context of human rights, because the judge being a civil
servant is an official (Supreme Court of the Republic of Latvia, 2009a).

The Supreme Court concluded that in the relations between a school child and the state,
administrative acts are decisions which affect (establish, change or terminate) the basic
relations of the school child and state, invoke punishment towards the school child or
significantly affects his/her rights and interests in the context of human rights. But deci-
sions concerning the organization of the process of getting education by the school child,
including decisions that launch the activities of educational institutions (for example, on
the shutdown of educational institutions and on the transfer of the schoolchild to another
educational institution), do not affect the right of school child to education to a signifi-
cant degree. The above decisions have an internal influence (internal decision) and for
this reason, they are not considered as administrative acts (Supreme Court of the Repub-
lic of Latvia, 2010b).

In the context of the mentioned argument of the Supreme Court, it is important to
mark that internal decisions of the institution are not recognized as administrative acts,
and this fact is directly covered by the negative part of the definition of administrative
act. In other words, if an object which is mainly subjected to the decision is organiza-
tion or institution activity, this is an internal decision of the institution (Supreme Court
of the Republic of Latvia, 2007).

Internal decisions, which may have similarities with administrative acts but touches
upon exclusively the institution, are decisions, instructions or orders which were issued
with the purpose of ensuring activities of state administration bodies and special sub-
ordinates (including officials) (Briede, 2013), as well as with purpose of institutions
cooperation for information sharing; in the relations between institution and its subordi-
nate institution (for example, order of superior institution for subordinate institution on
provision of tasks execution) (Briede, 2008).

Thus, for example, the decision of self-governing body to liquidate the orphan’s
court, which is an institution of self-government, is a decision concerning the institu-
tional systems of direct management of state administration. This decision is aimed
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at organizing the functioning of the self-government in order to ensure the execution
of the autonomous function of the respective self-government; it is an internal decision.
Accordingly, the decision of the self-government to liquidate the orphan court touches
upon the liquidated orphan court itself as an institution, which does not affect persons
in the sphere of human rights, and therefore is not an administrative act (Supreme Court
of the Republic of Latvia, 2010c).

At the same time, it is important to point out that internal organizational acts may
have external consequences as an exceptional case. Administrative acts are those organi-
zational acts that eliminate the possibility of using so-called public grounds (for exam-
ple, the closure of schools, kindergartens, cemeteries, etc.). These organizational deci-
sions directly affect the basic rights of the individual, so one can talk about their external
impact (Briede, 2013).

2.2. Sphere of public law

An administrative act is a legal act issued by an institution in the sphere of public law.

To determine whether the action of the subject of public law takes place in the sphere
of public law or in the sphere of private law, it is necessary to find out what rule is the main
one in this activity, or more specifically, whether it belongs to the public or private law.
For example, the Supreme Court, making decision on the sphere a particular decision
was made in and taking into account the type of relationship that a specific decision was
directed on, stated that the decision of the Professors Council on election of a specific
person for the position of associate professor is a prerequisite for the origin of legal rela-
tions between a professor and university. The above decision is not intended to establish
public-legal relations, that is, it is not adopted in the sphere of public law, because a labour
contract, that is a private-law one, is concluded between the professor and the univer-
sity based on the decision of Professors Council. Thus, the lawfulness of the decision
of Professors Council is not verified under administrative procedure as this decision is not
an administrative act (Supreme Court of the Republic of Latvia, 2010d).

Thus, during the consideration of cases where a self-governing body decided to
hold a land plot on lease for a period of 10 years owned by the self-governing body,
the Supreme Court concluded that the subject of public law acts privately maintaining
its property, for example, by leasing land or premises. Taking into account the aforemen-
tioned, the Supreme Court admitted that the actions of the self-governing body in pro-
viding a specific entity with the leasehold were not based on public norms, and the order
was exercised as by means of a private owner. Consequently, the Supreme Court marked
that the decision of the self-governing body to lease its land plot is not recognized as
an administrative act (Supreme Court of the Republic of Latvia, 2012a).

Summarising the above, it is stated that the court in assessing the fact whether a par-
ticular legal act was adopted in the sphere of public law should also evaluate on which
kind of relations a particular decision was focused and what standards guided the insti-
tution when making the relevant decisions.

2.3. Agency

The agency must issue a decision in order it to be recognized as an administrative act.

The concept of agency in the Latvian Administrative Procedure Law is a quiet com-
prehensive and covers not only state and self-government structures but also their sub-
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divisions, officials, as well private individuals if they are delegated powers in the sphere
of public administration. In addition, an agency is any subject, if only this subject oper-
ates in the sphere of public administration in a particular case (Briede, 2008). Thus,
the concept “agency” should be considered functionally, not constitutionally (Constitu-
tional Court of the Republic of Latvia, 2005).

The Supreme Court admitted that the law may vest body or official, who is a part
of judicial branch, with the functions of state power. And in cases when it exercises
the powers, a relevant official or institutions are recognized as the agency within
the meaning of Administrative Procedure Law of Latvia (Supreme Court of the Republic
of Latvia, 2004). Thus, the legislative body also can be a functional agency, if it performs
tasks that relate to public administration. Information provision or refusal to provide
information is a typical example.

At the same time, it is essential to point out that the court has to be very careful in
considering whether the decision was made by the agency, because only actions related
to public administration are subjected to the jurisdiction of administrative court (Briede,
2008). Thus, according to the Latvian Administrative Procedure Law, acts are not court
orders as well as other decisions adopted in the judiciary.

In this context, the Supreme Court concluded that the qualification board of judges,
which is an institution of professional self-government of judges, fixed the competence
in the procedure of judicial selection. When evaluating adequacy of judicial candidate
and conducting qualification examination, qualification board of judges exercises the func-
tions of judicial authority while forming panel of judges. Qualification board of judges is
not vested with powers in public administration, and it is not recognized as an agency in
the process of selecting judicial candidates. Consequently, a decision on judicial candidate
is not an administrative act because the decisions were adopted in judiciary sphere, but not
in public administration (Supreme Court of the Republic of Latvia, 2009c).

Moreover, the Supreme Court admitted that the decision of the Minister of Jus-
tice with regard to the initiation of disciplinary case against a judge was approved not
in the sphere of public administration but in the judiciary one and, for this reason, it
is not an administrative act. That kind of reasoning is based on the fact that the right
of the Minister of Justice is associated with the implementation of the principle of sep-
aration of state power, and the purpose of such actions is to influence the judicial power
but not to establish, change or terminate public-law relations with private individuals
(Supreme Court of the Republic of Latvia, 2008).

In addition, there are features of an administrative act in criminal procedure decisions.
However, according to the Latvian Administrative Procedure Law (para. 5 part 3 of
Art. 1), criminal procedure decisions are not administrative acts because they don’t gave
a feature “agency” since investigators don’t exercise the function of public administra-
tion (Briede, 2013).

2.4. Individually specified person and particular legal relations

As a rule, an administrative act is addressed to an individually specified person or
a scope of people and affects particular legal relations. Due to the fact that administrative
acts are individual acts, that is, they are addressed to particular individuals and differ from
regulatory acts, which are addressed to any number of unspecified persons (Briede, 2013).
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It is important to note that in Latvia, the Constitutional Court verifies the com-
pliance of laws with the Constitution, compliance of other regulatory acts or their
parts with the legal norms (acts) of higher legal force, compliance of other acts with
the law (except for administrative acts) of the Saeima (legislative body), the Cabinet
of Ministers, President, the Speaker of the Saeima and the Prime Minister (Seimas
of the Republic of Lithuania, 1996).

It should be noted that in Latvia in the Administrative Procedure Law, there is a spe-
cial case of an administrative — general administrative act. It is referred to the cases when
an administrative act is recognized a decision, which, in cases provided for in the law,
is issued by the institution towards individually specified scope of people who are under
particular identified conditions. Thus, the Supreme Court concluded that traffic limita-
tion order is an administrative act (Supreme Court of the Republic of Latvia, 2011).
In addition, a general administrative act is recongnised as a decision of self-governing
body on non-privatization of a particular dwelling house due to the fact that a scope
of addressees of an administrative act is not specified individually and, for this reason,
the decision refers to individually unspecified scope of people who are under particular
identified conditions (Supreme Court of the Republic of Latvia, 2006a).

In spite of the fact that it is not specified in the law of the Kyrgyz Republic, judges
of the Kyrgyz Republic should also take into account that kind of a special case when
resolving a matter of statement admissibility.

2.5. Interim and final decisions

When considering a negative part of the definition of administrative act in the Latvian
Administrative Procedure Law, it is also essential to mention the concepts of interim
and final decisions.

Administrative Procedure Law of the Republic of Latvia stipulates that an adminis-
trative act is not an interim decision (including proceeding decision) in terms of adminis-
trative process (para. 3 part. 3 of Article 1) (Seimas of the Republic of Lithuania, 2001).
Thus, according to the Latvian Administrative Procedure Law, the final settlement is one
of the main features of administrative act.

The Latvian juridical literature marks that, generally, in order to make a final decision
it is necessary to adopt dozens of interim decisions, which determine legal relations. The
final decision is taken after the implementation of other preliminaries for decision mak-
ing. Most of them are provided in procedural rules, for example: initiation of proceed-
ings, information request, listening of process actors etc. Compared to administrative
acts, these decisions don’t have finality. As a rule, an administrative act is considered
a last decision adopted in a relevant process (Briede, 2013).

Administrative courts often deal with the cases when a person wants to appeal
an interim decision falsely assuming that judgment being appealed is an administrative
act. For example, the Supreme Court concluded that the purpose of the State Revenue
Services in requiring provision of an additional declaration is data verification in orig-
inal declaration. That is, the request for the additional declaration is one of the means
whereby the State Revenue Services can verify the validity of the original declaration.
In this regard, it follows that the request for an additional declaration itself and its receipt
do not achieve the goal due to which the State Revenue Services initiated a specific
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process. Thus, when requesting an additional declaration, there is a lack of the nature
of the final settlement, and, therefore, it is considered an interim decision but not
an administrative act (Supreme Court of the Republic of Latvia, 2015).

It is important to point out that taking into account that actually interim decisions are
not administrative acts and for this reason they cannot be appealed before a final decision
is taken. This does not mean that after the adoption of final decision (that is, after issu-
ing an administrative act) it will be impossible to verify the legality of the intermediate
decision. If any of the decisions made during the process were taken illegally, this would
be the ground for the illegitimacy of the relevant result of the whole process, that is,
the administrative act (Briede, 2013).

However, it should be mentioned that Administrative Procedure Law of Latvia pro-
vides an exception to the general principle regarding the fact that an interim decision is
not an administrative act, unless when such a decision essentially affects the rights or
legal interests of the person or limits them (para. 3 p. 3 of Art. 1) (Seimas of the Republic
of Lithuania, 2001). For example, the Supreme Court, in examining whether a person
has legal public rights to challenge a decision which suspended him/her from further par-
ticipation in the competition for the post of prosecutor, admitted that the decision which
suspended the person from participation as a candidate for the post of prosecutor may
be considered as a decision that significantly affecting the rights or legitimate interests
of a person, as the applicant is suspended from further participation in the selection to
the position of prosecutor by means of the decision, and, therefore, this decision can be
appealed to court (Supreme Court of the Republic of Latvia, 2006b).

The Supreme Court also stated that the decision to ignore an application, which does
not comply with the requirements of the Law “On the State Language”, can be appealed
if the person cannot fulfill these requirements objectively. Thus, the person will be
restricted in exercising his/her rights (Supreme Court of the Republic of Latvia, 2014).

The definition of an administrative act, which is stipulated by the Law of the Kyrgyz
Republic “On Administrative Activity and Administrative Procedures”, does not indicate
that an administrative act is not an interim or procedural decision. The above does not
mean that even now in Kyrgyzstan in order to recognize the decision as an adminis-
trative act, there must be no features of a final character. There is contrast situation —
the definition of an administrative act, which is contained in the law, shows the neces-
sity of defining that sort of feature. The very law of the Kyrgyz Republic states that
the administrative act is a decision that creates legal consequences. Accordingly, it is
referred to a decision that creates legal consequences per se, and not one of the decisions
taken in the decisions making process that create legal consequences (Supreme Court
of the Republic of Latvia, 2006c¢).

2.6. Political decisions

Considering the negative part of the administrative act, it is necessary to mention
a political decision, which is often may resemble administrative acts to its form.

The Supreme Court pointed out that a political decision can be separated from
an administrative act by the adoption procedure (it is usually adopted by virtue a dem-
ocratic procedure, during voting; it does not include instructions concerning content
of the decision and does not require to disclose substantiation for a specific vote) by
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the institution which adopts it (it has democratically legitimate character, which does
not have government institutions) and the essence of the decision (a political decision
which directly depends on the political will of adopter and trust, which are always sub-
jective terms not regulated in legal rules) (Supreme Court of the Republic of Latvia,
2010e). Thus, legal literature notes that political decisions are formulated on the basis
of political will, internal confidence, trust and other criteria, which are not regularised
in law rules (Briede, 2013).

Based on the above considerations, the Supreme Court concluded that the elec-
tion and tenure of a self-government official directly depend on the inner convictions
of the majority of deputies, political will and trust, which are subjective terms not
regulated by law rules. The court cannot assess whether the deputies correctly voted
“for” or “against”, and also cannot oblige deputies to vote “for” or “against”. There-
fore, the self-government official doesn’t have subjective rights to receive a post and to
keep the post, and these decisions are not subject to appeal in the administrative court
(Supreme Court of the Republic of Latvia, 2010e).

The Supreme Court also marked that political decision is a decision which the local
government awarded to a person in recognition of his/her achievements. The Supreme
Court admitted that this decision was made by deputies by voting and none regulatory
act obliges to justify this decision (Supreme Court of the Republic of Latvia, 2010f). The
Department of Administrative Cases of the Supreme Court admitted that the decision
of self-government to create Walk of Fame and platform for “New Wave” doesn’t meet
features of administrative act. That is, the present decisions are not based on the argu-
ments of law but on the political will on the need for memorial places that is the nature
of political decisions (Supreme Court of the Republic of Latvia, 2012b).

2.7. Other administrative acts which are not administrative ones

In conclusion, when considering other legal acts that are not administrative ones, it
is important to point out that in Latvia it is established that a decision made on adminis-
trative offenses cases is not considered as an administrative act. Until 2012, the admin-
istrative courts also dealt with administrative offenses cases, but since July 1, 2012,
the jurisdiction of administrative offenses cases was changed from the jurisdiction
of administrative courts to the courts of criminal jurisdiction (Reizniece-Ozola, 2016).

The above changes have been made, taking into account that administrative offense
cases are quasi-criminal cases and differ from other administrative cases by the fact
that during the process it is applied not only the authority of public administration due
to an administrative offense against a person, as it happens in any administrative pro-
cess, but also the function of punishment is implemented. That is a person is punished
administratively with using the punishment specified in a relevant law for an illegal act.
Accordingly, the principles for the consideration of such cases are as close as possible to
the principles for the consideration of criminal cases (Reizniece-Ozola, 2016).

Consequently, the competence of administrative cases doesn’t involve considering
administrative offences cases.

3. Conclusions

Summarising the above, once again, it is essential to emphasize the large role
of administrative courts in forming an understanding of an administrative act. An ade-
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quate understanding of the concept of an administrative act is a condition for the effective
implementation of administrative law and procedure. Thus, at the moment, an important
task is given to judges of the Kyrgyz Republic. There is a hope that they will successfully
cope with it, thereby contributing to the effective implementation of the new law.
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OCHOBHI O3HAKH AIMIHICTPATUBHOI'O AKTA KPI3b IIPU3MY
AJIMIHICTPATUBHO-ITPOLECYAJILHOT'O 3AKOHY JIATBII

KpictiHe Kope-epkoHe,

KJIH040BUV eKcriepT iHaHcoBaHoro €sponericbkum Coo30M

npoekTy «CripusiHHSI 3MILIHEHHIO BEPXOBEHCTBA npasa B Kupruaskiv Pecriybiidli»,
maricTp npasa

orcid.org
@

OCHOBHUM NOHAMMSAM MA THCMPYMEHMOM AOMIHICMPAMUBHO20 NPOYECY € AOMIHICMPAMUSHUT
akm. Hezeaocarouu na me, wo € il inwii popmu 0isIbHOCIME 0ePAHCABHO20 YNPAGIIHHA (HanpuKiao,
Gaxkmuuna 0is, NYOIUHO-NPABOBUIL D0208Ip, 3AKOHO0A8UA Oisi MOW0), y KIACUYHOMY SU2IAOI
OIANILHICINIO 88AXHCAEMBCA AOMIHICMPAMUSHUL akm. Y 36’3Ky i3 yum npasuibHe pO3yMiHH:A
AOMIHICIPAMUBHO20 AKMA € 6ANCIUBOIO YMOBOI NPABULLHO20 3ACMOCYSAHHS 3AKOHY MA 1020
epexmusnozo Qyukyionysanns. Cmamms po32isiode OCHOBHI O3HAKU AOMIHICIMPAMUBHO20
akma kpizb npuzmy AominicmpamugHo-npoyecyanviozo 3axouy Jlameii. Y cmammi asmop
npeocmasnae 6inbus 0emanvHi NOACHEHHs OesIKUX OCHOBHUX O3HAK AOMIHICMPAmueHo2o0 akma 6
KOHmMeKCcmi 10pUOUYHOL Npakmuxu ma npasosoi doxkmpurnu Jlamesii. Aemop makodxc npogoountsv
nopieHANbHI napaneni miow AOMIHICMPAmMueHoO-npoyecyaitbHuM 3akoHom Jlameii ma Heujo0aeHo
npuiinamum 3axonom Kupeusvkoi Pecnyonixu «Ilpo ochosu aominicmpamuseHoi OisieHocmi ma
aominicmpamusHi npoyedypuy. ITlozumusHa yacmura Oe®iHiyii aOMiHICMpPamueHo2o akma 6
AominicmpamusHo-npoyecyanvbHomy 3akoHi Jlameii maka sk, sax y 3axkoni Kupeusvroi Pecnyonixu.
Omorce, 06U08a 3aKOHU NepPeddaAyarOMy Mi HC O3HAKU, AKUMU MAE 80100IMU PIULEHHS, W00 B0HO
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OY10 U3HAHE AOMIHICMPAMUBHUM AKMoM. 3asHayeHo, wo AOMIHICmMpamueHo-npoyecyarbHull
3axon Jlameii nepedbauac GUKNIOUEHHS 13 3A2AbHO20 NPUHYUNY WO0O0 MO20, W0 NPOMINCHE
PpilleHHs: He € AOMIHICMPAMUBHUM AKMOM, 30 BUHAMKOM 8UNAOKIB, KO maKe piuleHHs: came no
Cobi icmomHo 3auinae npaea 4y npagosi inmepecu ocoou abo icmomuo ix oomeoicye. V oeiniyii
aominicmpamueHo2o akma, sika nepedbavena 3axonom Kupeuswvkoi Pecnyonixu «Ilpo ocnosu
AOMIHICMPamueHoOi QISIbHOCME Ma AOMIHICMPAMUSHT NPoyedypu», HeMae 6KA3IBKU HA me, o
AOMIHICMPAMUBHUM aKMOM He € NPOMIdCHe YU npoyecyaivHe piwenHs. Lle ne oznauae, wo u
Huni 6 Kupeusvxii Pecnyoniyi 011 moeo, wob eu3Hamu pivuieHHs: aOMIHICIMPAMUHUM aKmom, He
NOBUHHO Oymu 03HAKU ocmamounoz2o xapakmepy. Iliogioomuicms cnpaé npo aominicmpamusHi
NPABONOPYUIEHHSl 3MIHEHA 3 HOPUCOUKYI] AOMIHICMPAMUBHUX CY0i6 HA CYOU KPUMIHATbHOL
1opucouxyii. Taxum yunom, 0o KomnemeHyii AOMIHICMPaAMuHUX Cy0i6 He 6X00UMb PO321Isl0 CNPA8
PO AOMIHICIMPAMUBHI NPABONOPYULEHHS.

Kurouosi ciioBa: Jlatsisi, aMiHICTPATUBHUI aKT, O3HAKH.
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NOTES ON THE RELATIONS BETWEEN THE EU AND UKRAINE
AND THE PROGRESS IN THE IMPLEMENTATION
OF THE ASSOCIATION AGREEMENT!

The 2014 Association Agreement between the EU and Ukraine, which replaces the 1994 Part-
nership and Cooperation Agreement, may be considered the most important result of a coop-
eration developed since the beginning of 90's, first in the framework of the European Neigh-
bourhood Policy, then of the Eastern Partnership.

This paper analyses in an essential way the evolving relations between the EU and Ukraine,
and the progress made by Ukraine in pursuing the objectives set forth in the Associa-
tion Agreement. The Author considers the main features of the Agreement, and identifies
and assesses the principal legal issues arising from its implementation.

The Agreement is aimed at deepening political and economic relations between the EU
and Ukraine, and to gradually integrate Ukraine into the EU internal market. It is the first
of a new generation of EU agreements characterized by comprehensiveness, and democratic
conditionality. It requires a broad and detailed work of approximation of the Ukrainian laws
to the EU regulations. Reforms are foreseen in a number of key areas.

Ukraine has been developing a complex strategy to reorient its legal system towards the EU.
According to the 2018 Report on Implementation of the Association Agreement — prepared
by the Government Office for Coordination of European and Euro-Atlantic Integration,
and the Vice Prime Minister's Office for European and Euro-Atlantic Integration, based on
the outcome of performance of the objectives scheduled for 2018, the Agreement was imple-
mented by 52%.

According to the Author, in evaluating the “results achieved” by Ukraine in the approxima-
tion of the national legislation to the EU legislation, it must be taken into account the chal-
lenging situation of the country. The Government and the Verkhovna Rada have been acting
with the aim to pursue the overall objectives of the Association Agreement notwithstanding
the difficult political and administrative situation following the events in Crimea, the Don-
bass conflict, the worsening of the relations with Russia until the termination of the Treaty
of Friendship and the temporary adoption of the Martial Law.

He highlights the efforts of the EU in financially supporting the process of reform in Ukraine,
and of Ukraine towards constitutional and legislative reforms reinforcing the European
choice. Ukraine has finally developed an ad hoc institutional framework, and new legisla-
tion, including amendments to the Constitution, for the implementation of the Association
Agreement.

Relevant progress has been made in various sectors of the cooperation, while in various
others the actions taken are not yet effective. For example, in the sector of the rule of law,

!'This paper is a result of a research started in Autumn 2018 thanks to a CNR STM (short term
mobility), and developed within a broader project carried out at ISGI. The Author sincerely thanks
the Faculty of Law of Taras Shevchenko National University of Kyiv, in Ukraine, where he has
been working in a welcoming and proactive environment.
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various actions were taken, but modest results were achieved in the fight against corruption;
while in the environment sector, which is not considered among the priorities, the Law on EIA
might be considered an important achievement.

In the whole, the implementation of the Association Agreement was evaluated positively
at the highest level of political dialogue, by the 20th EU-Ukraine Summit (9 July 2018),
and the 5th EU-Ukraine Association Council (Brussels, 17 December 2018).

In the Author s opinion, notwithstanding various critical points, the numerous constitutional
and legislative acts, the regulations and the plans adopted in the period 2014-2018, rep-
resent important steps of a broad process of change. He underlines the importance to pro-
ceed focusing not just on the formal harmonization of the Ukrainian legal system to the EU
law, but on the effectiveness and efficacy of the new rules, and their real implications on
the social, economic, political and cultural heritage and life of people.

Key words: EU — Ukraine relations, EU — Ukraine Association Agreement, Implementation
of the Association Agreement, Ukraine reform process, environmental law.
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1. Introduction

The relations between the EU and Ukraine have been
developing and strengthening since the adoption, in 1994,
of the Partnership and Cooperation Agreement (PCA), which
entered in force in 1998. In 2003, Ukraine became, together
with Georgia and Moldavia, one of the European non-member
countries to which is directed the European Neighbourhood
Policy (ENP); then, in 2009, a priority partner in the context
of the EU Eastern Partnership.

In 2012 the negotiations for an Association Agreement
between the EU and its Member States, of the one part,
and Ukraine, of the other part, were finalised.

This course of the relations between the EU and Ukraine
appeared at risk when, in November 2013, the Ukrainian Gov-
ernment suspended the signing of the Association Agreement.
A series of exceptional events followed: on the one hand, huge
protest demonstration and the “Revolution of Dignity”, the gov-
ernment changes, the new presidential and general elections;
on the other hand, the declaration of independence of Crimea
and its annexation to Russia, and the conflict between the new
Government of Kyiv and the Eastern regions of Donetsk
and Lugansk, where referendum on the autonomy were held.

However, on 27" June 2014, the Association Agreement
was signed, and on 16% September 2014 it was ratified by
Ukraine and consent was given by the European Parliament.

The Agreement imposes on Ukraine the pursuit of a series
of goals, and the passing of reforms concerning the rule of law,
democracy, and basic human freedoms (Article 2). It has been
considered, together with the Association Agreements stipu-
lated by the EU with Georgia and Moldova, a milestone in
the history of Europe as a whole, and also an innovative legal
instrument providing for a new type of integration without
membership (Van der Loo, 2014).

After a few years since its adoption, provisional implemen-
tation and, finally, entry into force, an analysis of the evolv-
ing relations between the EU and Ukraine, and of the progress

2 PhD in International Law, he is a Member of the Ordine degli Avvocati (equivalent of the Bar
Council) of Rome, and of the Italian Society of International and EU Law (SIDI). He is working
at the Institute for International Legal Studies (ISGI) of the National Research Council of Italy
(CNR). He is, among other things, a Member of the World Commission on Environmental Law
(WCEL) of the World Conservation Union, a member of the Scientific Committee of the Interna-
tional Court Environment Foundation (ICEF), the Representative of the CNR at the EUROPARC
Federation, a Professor of the Faculty of Law of Taras Shevchenko National University of Kyiv,
a Professor of the Master in Environmental Law at Sapienza University of Rome.
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made by Ukraine in pursuing the objectives set forth in the Agreement, seems therefore,
of great interest. With this aim, I will consider the main features of the Agreement and,
taking into account its model character (it served to a large extent as a template for
the agreements with Georgia and Moldova), I will identify and assess the main legal
issues arising from its implementation, and the first results achieved in the approxima-
tion of the Ukrainian legislation to the EU acquis.

2. The Association Agreement between the EU and Ukraine

The Association Agreement, which replaces the PCA, may be considered the most
important result of a cooperation developed since the beginning of 1990’s, first in
the framework of the ENP, then of the Eastern Partnership. It is the first agreement based
on political association between the EU and any of the Eastern Partnership countries,
and is characterized by its breadth (number of areas covered) and depth (detail of com-
mitments and timelines).

The comprehensive, and complex nature of the Association Agreement, and its politi-
cal and strategic relevance, are reflected in the choice of the legal basis. We may observe
that Article 8 (The Union and Its Neighbours) of the Treaty on the EU (TEU), endows
the EU with an explicit competence to develop a special relationship with neighbour-
ing countries, aiming at establishing an area of prosperity and good neighbourliness,
founded on the values of the Union and characterized by close and peaceful relations.
The EU Council Decision on the signing and provisional application of the political pro-
visions of the Association Agreement, adopted on 17" March 2014, does not however,
refer to Article 8; it instead combines the traditional provision on Association (Arti-
cle 217, Treaty on the Functioning of the EU — TFEU)? with the legal basis for EU action
in the area of Common Foreign and Security Policy (Article 31.1, and Article 37 TEU).

In line with the principles guiding EU foreign policy, one of the main characters
of the Agreement is the so-called democratic conditionality*. This requires the inclu-
sion of conditionality clauses, according to which if the third State violates standards
of human rights or is guilty of serious violations of human rights, the EU reserves
the right to suspend or terminate the agreement (Article 478, Appropriate measures in
case of non-fulfillment of obligations).

The Agreement aims to deepen political and economic relations between the EU
and Ukraine, and to gradually integrate Ukraine into the EU internal market. With regard
to the principles affirmed, it puts a strong emphasis on democracy and the rule of law,
human rights and fundamental freedoms, good governance, a well-functioning market
economy and sustainable development.

3 According to Article 217 of the TFUE (Treaty on the Functioning of the EU), the association
agreements involve “reciprocal rights and obligations, common actions and special procedure”.

4 Before the 90s, all EC economic agreements were inspired by the so-called “ideological
neutrality”: the EC, in entertaining relations, did not take into account if the third State was or
was not respectful of human rights, the rule of law, democracy. In 1991 the European Coun-
cil held in Luxembourg introduced a new policy, confirmed by Article 6 of the 1992 Treaty
of Maastricht, indicating the parameters that would guide the action of the EC with third coun-
tries. Since then, co-operation has become the primary instrument for the promotion outside
of the values of democracy, respect for human rights and affirmation of the rule of law; financial
aid has been granted to third State under the condition of the undertaking of agreed policies.
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In expectation of the completion of the ratification procedure by EU Member States,
the Agreement provisions concerning the respect for human rights, fundamental freedoms
and rule of law; political dialogue and reform; justice, freedom and security; economic
and financial cooperation were provisionally applied since 1% November 2014. The provisional
application of the DFCTA — Deep and Comprehensive Free Trade Area was delayed until
1*January 2016, as part of the overall efforts towards a comprehensive peace process in Ukraine.

The Agreement finally, entered into force on 1% September 2017.

The EU Association Agreements with Georgia and Moldova include a general pro-
vision on the “territorial application”, stating that “the application of the DFCTA in
relation to those areas over which the Government does not exercise effective control”
shall commence once Georgia/Moldova will be able to ensure the full implementation
and enforcement of the DFCTA, in their entire territory.

The Association Agreement between the EU and Ukraine doesn’t address the issue.
The EU and Ukraine agreed however, in the Final Act, that the Association Agreement
shall apply to the entire territory of Ukraine as recognized under international law
and they “shall engage in consultations with a view to determine the effects of the Agree-
ment with regard to the illegally annexed territory of the Autonomous Republic of Crimea
and the City of Sevastopol in which the Ukraine Government does not exercise effective
control”. To overcome the problem of treatment of products exported from the region,
the EU prohibited the imports of goods from Crimea and Sevastopol (cf. Council Deci-
sion Ne 386/CFSP of 23 June 2014. This Decision has been amended several times
and renewed until 23 June 2019 by Council Decision Ne 880 of 18 June 2018).

The EU — Ukraine Association Agreement contains numerous provisions affirm-
ing the principles of independence, sovereignty, territorial integrity and inviolability
of borders. The Parties declare their commitment to the promotion of those principles in
the Preamble, and to the promotion of their respect in Article 2 (Title I, General Princi-
ples), according to which they constitute essential elements of the Agreement.

Furthermore, the strengthening of political dialogue between the Parties in all areas
of mutual interest should “promote gradual convergence on foreign and security matters with
the aim of Ukraine’s ever-deeper involvement in the European security area” (Article 4).

The relevant provisions of the UN Charter and the 1975 Helsinki Final Act of the Con-
ference on Security and Cooperation in Europe are also recalled by Article 7 (Foreign
and Security Policy, 2).

In this regard, we may note that the EU has strongly condemned the illegal annex-
ation of Crimea and Sevastopol to the Russian Federation for the violation of the sov-
ereignty and territorial integrity of Ukraine, and “will not recognize it”. On its side,
Ukraine regards the territory of Crimea as a “temporary occupied territory” (Verkhovna
Rada of Ukraine, 2014).

3. Institutional framework for the implementation of the Association Agreement

Summit meetings, which will take place once a year, shall provide overall guid-
ance for the implementation of the Association Agreement (Article 460). In addition,
the Agreement establishes the Association Council and the Association Committee
(Articles 461-466), the Parliamentary Association Committee (Articles 467—468),
and the Civil Society Platform (Article 469—470).

152 AnMinicTparuBHe npaBo i nmpornec. — Ne 2 (25). —2019.



3APYBIKHE AIMIHICTPATUBHE ITPABO TA ITPOLIEC

The Association Council supervises the implementation of the Agreement, and may
examine any major issues arising within its framework, and any other bilateral or inter-
national issues of mutual interest. It is empowered to make recommendations and deci-
sions to pursue the objectives of the Agreement. In particular, the Association Council
may update or amend the Annexes of the Agreement, taking into account the develop-
ment of the EU law and applicable standards set out in international instruments.

It is composed by the members of the Council of the EU, members of the European
Commission, and members of the Cabinet of Ukraine (Cabinet of Ministers of Ukraine,
2014). It shall meet at the ministerial level at least once a year or according to the specific
circumstances, and shall be chaired in turn by a representative of Ukraine and of the EU.

The Association Committee shall assist the Association Council in the performance
of its duties. It has the power to adopt decisions in some specific cases provided for
in the Agreement, and when delegated by the Association Council. It is composed by
representative of the Parties at senior civil servant level. For Ukraine, the members
of the Association Committee are the Deputy Ministers responsible for European inte-
gration issues, the Deputy Minister of Economic Development and Trade, as well as
the deputy heads of other executive authorities with competences related to the imple-
mentation of the Association Agreement (the EU-Ukraine Association Committee met
on 13—15 July 2015 in Brussels; on 5—6 July 2016 in Kyiv; on 29-30 June 2017 in Brus-
sels; on 5 October 2018 in Kyiv).

The Decisions of the Association Council, and those of the Association Committee,
shall be binding upon the Parties, which shall adopt appropriate measures to implement
them. The legal nature of these decisions might be argued. In my opinion, the fact that
the binding decisions of the Association Council and the Association Committee are
adopted by agreement and following completion of the respective internal procedures,
leads to consider them as international agreements in simplified form. A specific issue
might however, arise from these binding decisions, whenever they will be adopted,
because international agreements lack of direct enforceability in the Ukrainian legal order.

4. The Association Agreement and the Ukrainian legal system: first issues

Various legal and judicial issues have arisen for Ukraine in the course of implement-
ing the Association Agreement into its legal system. Since the very beginning, the ques-
tion arose about the value of the EU acquis, including the case law of the Court of Justice
(CJEU), in the Ukrainian legal system. In November 2014, the Ukrainian High Adminis-
trative Court interestingly stated that the EU law and the case law of the CJEU couldn’t
be considered as part of the Ukrainian legal system; however, “legal positions as they are
formalized in decisions of the CJEU can be taken into consideration by administrative
courts as argumentation, reflection regarding harmonious interpretation of Ukrainian
legislation in line with established standards of the EU legal system™.

On 2 June 2016, the Law on Amending the Constitution of Ukraine envisaged the aboli-
tion of the system of high specialized courts, thereby undermining the value of this judge-
ment by the High Administrative Court. It however introduced some provisions aimed to
avoid one of the possible conflicts between some provisions of the Association Agreement

3 Kyiv District Administrative Court Judgment Ne 2/416 of 25 November 2008.
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and the Ukrainian Constitution (Petrov, 2018). It had in fact been argued that the provi-
sions of Article 8 of the Association Agreement, binding Ukraine to ratify and implement
the Rome Statute on the International Criminal Court (ICC) and its related instruments,
were imposing commitments on Ukraine which contradict the national Constitution.
In particular, because the provision in Article 1 of the Statute affirms that the ICC shall be
complementary to national criminal jurisdictions, while the Ukrainian Constitution prohib-
its delegation of judicial powers to bodies other than the Ukrainian courts, and establish-
ment of new courts that are not provided in the Constitution®.

In a Judgment of 11"™ November 2001 (case Ne 1-35), the Constitutional Court
of Ukraine had in fact affirmed that several provisions of the Rome Statute were not
in conformity with the national Constitution. To overcome this judgment, the new text
of Article 124 of the Constitution, as amended, include a specific provision reading:
Ukraine may recognize the jurisdiction of the International Criminal Court as provided

for by the Rome Statute of the ICC (paragraph 6). This provision will become effective
since 30 June 2019.

More generally, the 2016 Law was aimed to ensure the respect for the principle of the rule
of law, and to pursue the efficiency, the independence and impartiality of the judiciary
(Title Il — Justice, Freedom and Security of the Association Agreement).

5. The European choice of Ukraine and the relations with the Russian Fede-
ration

In September 2018, with the intention to consolidate the Euro-Atlantic and EU
choices of Ukraine at the level of the Constitution, the President introduced to the Parlia-
ment the draft Law Ne 9037, on the Strategic Course of the State towards Ukraine s Full
Membership in the EU and the North Atlantic Treaty Organization (NATO).

On 20™ September 2018, the Parliament voted to submit the presidential draft Law to
the Constitutional Court, which adopted a positive Opinion on the compliance of the draft
Law with Articles 157 and 158 of the Constitution (Constitutional Court of Ukraine,
2018), giving “green light” for its adoption.

Then, on 22" November 2018, the Parliament preliminarily approved the Law,
which provides for the declaration, at the Preamble level, of the European identity
of the Ukrainian people and the irreversibility of the European and Euro-Atlantic course
of Ukraine’. The Law, finally signed by the President of Ukraine on 7th February 2019,
defines the powers of the Parliament, as well as of the Government and the President,
in developing and implementing the EU and Euro-Atlantic course of the State. Accord-
ing to some comments, these amendments would have required further analysis (Kyry-
chenko, 2019).

¢ Ukraine is not yet a party to the Rome Statute. Nevertheless, on 17 April 2014, the Gover-
nment accepted the ICC’s jurisdiction over alleged crimes committed on its territory from
21 November 2013 to 22 February 2014. On 8 September 2015, the Government lodged a second
declaration under Article 12 (3) of the Statute accepting the exercise of jurisdiction by the ICC in
relation to alleged crimes committed on its territory from February 2014 onwards, with no end
date. Info at the website of the ICC: https://www.icc-cpi.int/ukraine.

7 The 5™ preamble paragraph has been supplemented with the words “and confirm-
ing the European identity of the Ukrainian people and the irreversibility of the European
and Euro-Atlantic course of Ukraine”.
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Ukraine has been developing a complex strategy to reorient its legal system towards
the EU, facing at the same time the worsening of the relations with the Russian Federa-
tion. In this context, on 6™ September 2018 the Council of National Security and Defense
adopted a Decision to suspend Ukraine from the Treaty on Friendship, Coopera-
tion and Partnership between Ukraine and the Russian Federation, and to declare to
the Russian Federation the desire of Ukraine to terminate it (in accordance with Arti-
cle 40 of the Treaty itself). To implement the Decision, the President adopted, according
to Article 107 of the Constitution, the Decree Ne 284 of 17" September 2018, and intro-
duced to the Verkhovna Rada the draft Law Ne 206 of 3™ December 2018.

On 6" December 2018, the Verkhovna Rada passed the Law, which provides
for the termination of the Treaty from 1% April 2019, and the President signed it on
10" December 2018. The explanatory note to the draft Law states that “the ongoing
aggression of the Russian Federation caused significant violations of most of the Trea-
ty’s articles”, and that there are no signs of Russia’s good faith to eliminate violations
and compensate for the damage caused (Poroshenko proposes terminating Treaty
of Friendship with Russia, 2018). The termination of the Treaty is expected to facilitate
proper and effective protection of the national interests of Ukraine, and the strengthening
of the relations with the EU. According to the President, the non-renewal of the Treaty
with Russia should not be viewed as an episode, but “as part of our strategy for a final
break with the colonial past and reorientation towards Europe <...> other components
of'this strategy are: visa-free, Association Agreement with the EU, Tomos on the creation
of an autocephalous independent Ukrainian church, enshrined in the Constitution on
accession to NATO and the EU <...>” (President of Ukraine signed a law on the termi-
nation of friendship with Russia, 2018).

The ongoing conflict in the Eastern Regions was also at the base of the Martial Law
introduced for a 30-day period, from 26" November 2018, and effective in Vinnytsia,
Luhansk, Mykolaiv, Odesa, Sumy, Kharkiv, Chernihiv, Donetsk, Zaporizhzhia, Kherson
regions, and the Ukrainian inland waters of the Azov-Kerch water area. According to
this Law, entry to Ukraine to male citizens of the Russian Federation aged 16 to 60 years
was temporarily prohibited (from 30™ November 2018), as well as entry to Crimea was
prohibited for foreigners. Furthermore, States authorities had the right to impose various
restrictions on nationals (from, among others, confiscating property, vehicles, machinery
and equipment for the needs of the State, to restricting the scope of information that may
be disseminated by the media).

6. The implementation of the Association Agreement in the Ukrainian legal system

The implementation of the Association Agreement requires a broad and detailed
work of approximation of the Ukrainian laws to the EU regulations. Reforms are fore-
seen in a number of key areas: public governance, justice, law enforcement, consumer
protection, and economic sectors such as: energy, transport, environmental protection,
industrial development, social development and protection, education, youth, culture.

In order to ensure efficient coordination of the public policy in this sphere, the Gov-
ernment Office for European Integration was established in the Secretariat of the Cabinet
of Ministers of Ukraine; and positions of Deputy Ministers on European integration were
introduced (Klympush-Tsintsadze, 2019).
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Among the numerous acts adopted, we might mention the Resolution of the Cab-
inet of Ministers Ne 847 of 17" September 2014, on the Action Plan on Implementa-
tion of the Association Agreement for the Years 2014-2017, and the Resolution of 25th
October 2017, on the Action Plan on Implementation of the Association Agreement for
the Years 2018-2020, as well as the Resolution of 31 May 2017, on the Procedure for
Planning, Monitoring and Assessing the Implementation of the Association Agreement.
These Resolutions are binding on the ministries and other executive agencies.

According to the Report on Implementation of the Association Agreement between
Ukraine and the EU 2018 — prepared by the Government Office for Coordination of Euro-
pean and Euro-Atlantic Integration, and the Vice Prime Minister’s Office for European
and Euro-Atlantic Integration, based on the outcome of performance of the objectives
scheduled for 2018, the Agreement was implemented by 52%.

It seems opportune to develop an essential analysis of the progress made in some
sector of the cooperation. For example, as regards the aim of achieving an improvement
in the functioning of the judicial system and the rule of law, the relevant dispositions
of the Agreement definitely set in motion an important series of reforming actions.

Following the constitutional amendments and legislative changes introduced in 2016,
an entire new body of judges was appointed to the Supreme Court of Ukraine after complet-
ing a thorough procedure aimed at selecting candidates with the highest level of professional
competence and personal integrity. With the adoption of the Law on the High Anti-Corruption
Court in June 2018, the setting up of the specialized court also commenced.

However, I share the opinion of various international and EU observers according to
whom there have been modest results in the fight against corruption; not only that of the judi-
cial system, but also that of the ‘renewed’ political-institutional system. The Association
Council itself, at its fifth meeting held in Brussels on 17 December 2018, reiterated that all
anti-corruption institutions must carry out their work free from undue influence.

In the environment sector, which unfortunately is not considered among the priorities
by the Association Council, the cooperation between the EU and Ukraine aims at preserv-
ing, protecting, improving, and rehabilitating the quality of the environment, protecting
human health, prudent and rational utilisation of natural resources (Chapter 6, Environ-
ment, section on Economic and Industrial Cooperation of the Association Agreement).

Article 361 (Cooperation) identifies as areas of cooperation, inter alia: environmental
governance and horizontal issues, including education and training, and access to envi-
ronmental information and decision-making processes. Thus, the Environment Annex
comprehends, among others, a section on environmental governance and integration
of environment into other policy areas, and specific provisions concerning the timeta-
ble for the implementation of the EU EIA (environmental impact assessment) and SEA
(strategic environmental assessment) Directives.

The EIA Directive applies to those public and private projects which are likely to have
significant effects on the environment (Article 1. 1). It defines principles and procedures
of'the EIA, and promotes an overall consideration of the relationship between project and envi-
ronment within the decision-making process. The main steps of the required procedure are:
drafting of an environmental impact study by the proponent, consultation of the authorities
concerned, information and public consultation, final evaluation and final decision.
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In April 2017, Ukraine adopted a new Law on EIA, which is “operative”. This
Law amended various legislative acts. Legal and organizational policies for the EIA
have been defined with a view to avoid and prevent environmental damage, ensure
environmental safety, environmental protection, and rational use and restoration
of natural resources, in the process of decision-making on economic activity likely
to cause a significant impact on the environment, taking into account state, public
and private interests. The EIA shall be mandatory in the process of decision-making
on carrying out the proposed activity identified in the Law (Article 3, Scope of appli-
cation, paragraphs 2 and 3).

According to Article 10 (Expert Commissions on EIA) the competent central author-
ity and the competent local authority may establish expert commissions on EIA, mem-
bers of which shall be appointed for a 3-year period. The competent authority shall main-
tain the roster of experts from which the members of the expert commissions can be
appointed. In Italy, a similar Commission for the verification of the environmental impact
EIA — SEA is placed at the functional dependencies of the Ministry for the Environment,
Land and Sea Protection. It is composed by 40 Commissioners, including the President
and the Secretary. It will make use of a technical committee placed at the functional
dependencies of the same Ministry®.

On 20" March 2018, the Verkhovna Rada also adopted Law Ne 2354-VIII on SEA,
which has been enacted on 12" October 2018. A SEA shall be carried out for draft pub-
lic planning documents in the field of agriculture, forestry, fisheries, energy, industry,
transport, waste management, water use, environmental protection, telecommunications,
tourism, urban planning and land management schemes, and implementation of which
require — in relation to the type of activity — an EIA, as well as for draft public planning
documents which require an assessment in view of the likely effects on sites or objects
of the nature-reserve fund or ecological network (Article 4).

The Law on EIA definitely represents an important step in the harmonization
of the Ukrainian environmental legislation with the EU environmental acquis, while
the Law on SEA requires further regulations to be effectively enacted, and a lot remain to
be done in other sub-sectors. I. Klympush-Tsintsadze, Vice Prime Minister for European
and Euro-Atlantic Integration, mentioned, as strategic documents introducing the Euro-
pean principles in various areas, the National Waste Management Strategy until 2030,
the National Plan for Reducing Emissions from Large Combustion Plants, and the Energy
Strategy of Ukraine 2035.

7. Priority cooperation directions

In the whole, the implementation of the Association Agreement, including the DCFTA,
was evaluated positively at the highest level of political dialogue, by the 20" EU-Ukraine
Summit (9 July 2018), and by the 5" the EU-Ukraine Association Council (Brussels,
17 December 2018)°.

$ Decree of the Ministry for the Environment, Land and Sea Protection, Ne 300 of 31 Novem-
ber 2018.

° The Association Council previously met on 15 December 2014, then on 7 December 2015,
on 19 December 2016, and on 8 December 2017 (first time after the entry into force of the Asso-
ciation Agreement).
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Four priority cooperation directions were identified and specified in detail in order to
enhance political association and economic integration of Ukraine with the EU: digital
market, customs policy, energy sector, as well as justice, freedom and security. The deep-
ening of cooperation with the EU in the priority sectors, such as the energy sector, justice
and internal affairs, customs matters and digital economy, were key discussion topics
during the consultations at expert level held in the framework of the Ukrainian-Norwe-
gian bilateral dialogue on the matters of European integration (Oslo, 11-13 June 2018),
and also at the 13th meeting of the Permanent Ukrainian-Lithuanian Commission for
European Integration (Vilnius, 19-20 April 2018).

The Council acknowledged the efforts of the Ukrainian authorities in the implemen-
tation of the justice sector reform, including the launch of the new Supreme Court. It
affirmed the importance of further reforms in this area to ensure effectiveness, indepen-
dence and transparency of the court system. The EU reaffirmed its continued commit-
ment to support Ukraine with regard to the justice and civilian security sector reforms,
through EU programmes and the work of the EU Advisory Mission. On 21st June 2018,
the Law of Ukraine “On national security” Ne 2469-VIII was adopted, which provides
for the reforming of Ukraine’s security sector in line with the EU and NATO standards
and the introduction of civil control within the security sector bodies.

8. Conclusions

The Association Agreement is the first of a new generation of EU agreements and is
characterized, as underlined, by its comprehensiveness, and its conditionality. It can defi-
nitely be considered a milestone in the history of Europe and “the most advanced agree-
ment of its kind ever negotiated by the EU”',

It seems, instead, of doubtful legal and political value the above-mentioned reference
to a new type of integration without membership. The Association Agreement does not
clarify the perspectives of the relations between the EU and Ukraine. It can only be said
that it has contributed and is contributing to the wider recognition of Ukraine as a Euro-
pean country, which shares with the EU Members States a common history and com-
mon values. This recognition is particularly important because the quality of “European
State” is one of the essential preconditions of EU membership (Article 49 of the TEU)
(Joint Declaration on the EU-Ukraine Association Agreement, 2008).

EU Members States do not share a common vision on the future of the EU relations
with Ukraine. This is not surprisingly, considering that, particularly in the last decade,
they have often manifested different positions on several priority legal and political
issues, from some requirements concerning respect of fundamental EU values (protec-
tion of democracy, the rule of law) in Hungary and Poland'!" to important aspects of their
foreign policy, including relations with Ukraine, and Russia.

10 Herman Van Rompuy, at that time President of the European Council, Press remarks, Brus-
sels, 25 February 2013.

See, among the last significant acts, the European Parliament Resolution of 1 March 2018 on
the Commission’s Decision to activate Article 7 (1) TUE as regards the situation in Poland
(OJEU, C 119, 5 April 2019); and the European Parliament Resolution of 12 September 2018 on
a proposal calling on the Council to determine, pursuant to Article 7 (1) of the Treaty on EU,
the existence of a clear risk of a serious breach by Hungary of the values on which the Union is
founded (2017/2131).
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In this context, it seems important to highlight the efforts of the EU in financially
supporting the process of reform in Ukraine, as well as of Ukraine towards constitutional
and legislative reforms reinforcing the European choice. In addition to the macro-finan-
cial assistance (MFA), the EU has supported Ukraine through several other instruments,
including humanitarian aid, and technical assistance. Ukraine has benefitted from a total
of € 2.8 billion worth of EU MFA loans since 2014 (European Commission, 2018).
In 2018, the scope of the financial and credit assistance from the EU amounted to over
EUR 1.2 billion (Klympush-Tsintsadze, 2019).

In evaluating the “results achieved” by Ukraine in the approximation of the national
legislation to the EU legislation, it must be taken into account the challenging situation
of the country. The Government and the Verkhovna Rada have been acting with the aim
to pursue the overall objectives of the Association Agreement notwithstanding the diffi-
cult political and administrative situation following the events in Crimea, the Donbass
conflict, the worsening of the relations with Russia until the termination of the Treaty
of Friendship and the temporary adoption of the above-mentioned Martial Law.

Ukraine has developed an ad hoc institutional framework for the implementation
of the Association Agreement and new legislation, also amending the Constitution,
to harmonize the national legal system with the EU acquis. Relevant progress has
been made in various sectors of the cooperation, while in various others the actions
taken are not yet effective. For example, in the sector of justice the fight to corrup-
tion has not yet become reliable, while in the environment sector, which unfortu-
nately is not considered among the priorities, the above-mentioned Law on EIA rep-
resents an important step in the right direction, but a lot remain to be done in other
fields. It is worth to note the adoption, on 28 February 2019, of Law of Ukraine “On
the Fundamental Principles (Strategy) of the State Environmental Policy of Ukraine
for the Period up to 2030”. This Strategy will be in force from 1 January 2020 (Ver-
khovna Rada of Ukraine, 2019).

Finally, in my opinion, notwithstanding various critical and arguable points,
the numerous constitutional and legislative acts, the regulations and the plans adopted
in the period considered (2014-2018), represent important steps of a broad process
of change. It will now be important to proceed focusing not just on the formal har-
monization of the Ukrainian legal system to the EU acquis, but on the effectiveness
and efficacy of the new rules, and their real implications on the social, economic, politi-
cal and cultural heritage and life of people.
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Yeo0a npo acoyiayiro mire €C ma Yrpainowo 2014 p., axa nputiwna uma 3miny Y200i npo
napmnepcmeo ma cnispobimuuymeo 1994 p., mooice 68ax4Camucs HAUBANCIUBIUUM Pe3YVTITbIANOM
cnienpayi, sixa possusanacs 3 nodamxy 1990-x pp. cnowamxy 6 medxcax €eponeticokoi norimuxu
cyciocmea, a nomin Cxionozo napmuepcmaea.

Y cmami npoananizoeano pozeumox eionocun mixc €C ma Yxpainowo, a makodc npoepec,
docsienymuil Ykpainow wo0o yinet, @usHaueHux Y2000t npo acoyiayiro. Aemop posensdae
OCHO6HI 0cobnugocmi Y200u npo acoyiayiro, a maxkoxc 6UsHAUAE U OYIHIOE OCHOBHI NPABOEi
NUMAHHS, WO BUHUKAIOMb YHACTIOOK i1 GUKOHAHHSL.

Yeo0a ¢hoxycyemovcs na noenubnenmni nonimuuHux ma exoHomiuHux eionocun miow €C ma
VYkpainorw, a maxooic ha nocmynogiil inmezpayii Ykpainu y enympiwnivi punox €C. []e nepuia 3 y200
€C 106020 NOKONINHA, WO XAPAKMEPUZYEMbCS 6CEOTUHICMIO 1 OEMOKPAMUUHOIO 3YMOGIEHICIIO.
Bona sumacae macuumabnoi ma demanvHoi pob6omu w000 HAOIUNCEHHS 3aKOHO0A6CcMEa Ykpainu
00 Peznamenmy €C. Pepopmu nepedbauaromspcs 6 HU3YI KIOUO8UX HANPAMIE.

Vkpaina pospobnse komniexcHy cmpamezito wooo adanmayii c8o€i npasosoi cucmemu 00
npaeosoi cucmemu €C. Bionosiono 00 38imy npo euxomawus Yz2o0u npo acoyiayito Mixc
Yrpainow ma €C 3a 2018 p., niocomosnenozo Ypsaoosum oghicom koopourayii eeponeticokoi
ma espoamaanmuyHoi inmezpayii ma Biye-npem ep-minicmpom i3 numans €sponelicvkoi ma
e€spoamaaHmu4Hoi inmezpayii, 3a pezyibmamamu UKOHaHHA yinet, 3anianosanux na 2018 p.,
Y200y npo acoyiayiro 6yno euxonano na 52%.

Aemop ssavicae, wo niod uac oYiHKu «00CASHymuxy» Yxpainorw pezyivmamie w000 HAOIUNCEHHS.
HAYIOHAIbHO2O0 3aKOHOOaeécmeéa 00 3axkonooascmea €C HeoOXIOHO 6paxo8yeamu CKIAAOHY
cumyayiio 6 kpaiui. Yps0 i Bepxosna Pada Ykpainu Oitoms i3 Memo 00CseHel s 3a2abHUX yineu
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Yeoou npo acoyiayiro, nessadcarouu Ha cKIaOHY ROTIMUYHY U] AOMIHICMPATMUGHY CUMYAYII0 NICA
nooiti y Kpumy, xougaikm na JJonbaci, nocipwenns gionocun i3 Pociero, npununenus JJocosopy
npo Opysx#coy ma mum4acose NPUUHAMMA 60EHHO20 CIMAHY.

Y emammi axyenmyemwcs ysaca na sycunnsix €C y inancositi niompumyi npoyecy pegopm 6
Ypaini ma 3ycunnax Ykpainu upo0o KoncmumyyitiHux i 3akoH00asyux peghopm, SKi NOCUTIOIONb
NPacHeHHs Wo00 €6PONENCbK020 8ubOpY. Ykpaina napewmi po3poduna cneyiaivhy iHCmumyyiiHy
6a3y ma Hoee 3aKOHO0ABCME0, Y MOMY ducii 3minu 00 Koncmumyyii Yxpainu, ona imniemenmayii
Yeoou npo acoyiayiio.

Hocsaenymo npoepecy 6 pisHux 2any3sax cnienpayi, npome 600HOUAC €Ki 8HCUMI 3aX00U we He
npuHecau 8ionosioHux pesynomamie. Hanpukaao, y eanysi eepxosencmea npasa 0yio 6x4#Cumo
HU3KY 3axX00i8, 00HAK Yy cghepi bopombdU 3 KOPYNYI€ NOKU WO OOCASHYMI CKPOMHI pe3yibmamu.
YV ceot0 uepey 6 canysi naskonuwnboeo cepedosuwja, AKa He po3ensdanaAcs AK npiopumemud,
3axon Yxpainu «Ilpo oyinky 6niugy Ha 00BKINIA» MONCE 8BANCANUCI BAHNCTUSUM OOCACHEHHSIM.
3acanom euxonamns Yeo0u npo acoyiayiro 6yn0 noO3UMUEHO OYIHEHe HA HAUGUWOM) DIBHI
nonimuynozo dianocy Ha 20-my camimi Yxpaina — €C (9 aunua 2018 p.) ma na 5-1i Paoi acoyiayii
Yxpaina — €C (bproccenw, 17 epyons 2018 p.).

Ha oymxy aemopa, nessascarouu Ha 0esKi KpumuyHi MOMEHMU, KOHCMUMYYIUHI Mma 3aKoH00A84i
aKmu, NONONCeHHs Ul nianu, npuiinami ¢ nepioo 2014-2018 pp., € eajciueumu Kpokamu Ha
WIIAXY 00 npoyecy MacumadHux 3MiH. Y cmammi niOKpecioemvcs 6adciugicms 30cepeddCcenHs
yeazu He auule Ha opmManbHitl 2apmoHizayii npasosoi cucmemu Yrpainu 3 npasom €C, a i Ha
eghexmueHocmi ma 0i€OCMI HOBUX HOPM I IXHIX PeaNbHUX HACTIOKAX 0I5l COYIANbHOL, eKOHOMIYHOI,
ROMUYHOT Ul KYIbMYPHOL CRAOWUHY A HCUMMISL TH00el.

Kuirwuogi ciioBa: BigHocunu Mixk €C ta Yipainoro, Yroza mpo acoiriaiiito Mixk YkpaiHoro ta €C,
BUKOHAHHS YTOAM HPO acolialliro, npouec pehopMyBaHHS YKpaiHU, EKOJIOTIYHE TIPaBO.
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PROTECTION OF ECONOMIC COMPETITION:
AN OVERVIEW OF THE LATEST LEGISLATIVE NOVELTIES

Purpose. The article is dedicated to the analysis of the main changes introduced by the Law
of Ukraine “On Amendments to Some Laws of Ukraine ensuring the principles of procedural
Justice and increasing the efficiency of proceedings in cases of violations of the legislation on
the protection of economic competition”.

Methods. Law of Ukraine “On Amendments to Some Laws of Ukraine ensuring the prin-
ciples of procedural justice and increasing the efficiency of proceedings in cases of viola-
tions of the legislation on the protection of economic competition” proposes the implemen-
tation of several novelties. Among them are: the restriction for the Antimonopoly Committee
of Ukraine by certain time limits for considering cases; possibility of extension of the term
for consideration of cases by decision of the Committee’s State Commissioner or head
of a territorial office; renewal of deadlines for consideration of cases where the respondent is
replaced or a co-respondent is involved; provision for the consequences of missing the dead-
lines for considering cases and also the mechanism of consultations during the consideration
of a case, which may be appointed either on the initiative of the Antimonopoly Committee
of Ukraine or on the motion of interested persons.

Results. The abovementioned amendments will influence the existing system of economic
competition protection in a serious way. Among the changes are:

— the fine for delayed payment of a fine imposed by the Antimonopoly Committees of Ukraine
decision on violation of the legislation on the protection of economic competition is cancelled;
— the member of the Antimonopoly Committee of Ukraine who conducted or organized an inves-
tigation is deprived of the right to vote in the process of decision-making in the respective case;
— the procedure for holding hearings is defined;

— recusals and self-recusals are envisaged for the Antimonopoly Committee of Ukraine officers;
— the grounds for acquiring the third-party status in a case are changed;

— the rights of persons involved in the case are specified and expanded.

An important remark of the Law of Ukraine “On Amendments to Some Laws of Ukraine
ensuring the principles of procedural justice and increasing the efficiency of proceedings in
cases of violations of the legislation on the protection of economic competition” is that a per-
son that is exempted from liability or whose fine is reduced shall still be liable for damage
caused by the violation to other persons.

Conclusions. As a result, Law of Ukraine “On Amendments to Some Laws of Ukraine ensur-
ing the principles of procedural justice and increasing the efficiency of proceedings in cases
of violations of the legislation on the protection of economic competition” is expected to
become an important step forward in increasing the effectiveness of investigations into viola-
tions of the legislation on the protection of economic competition. It can also be regarded as
the next step to harmonize Ukrainian legislation with the European Union acquis.

Key words: competition, novelties, Antimonopoly Committee of Ukraine, case review, penal-
ties, protection of economic competition.
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1. Introduction

On 7 February 2019, the Parliament adopted the Law
of Ukraine “On Amendments to Some Laws of Ukraine
ensuring the principles of procedural justice and increasing
the efficiency of proceedings in cases of violations of the leg-
islation on the protection of economic competition” (hereinaf-
ter — the Law) to amend the Laws of Ukraine “On Protection
of Economic Competition” and “On the Antimonopoly Com-
mittee of Ukraine”.

The final version of the Law has not been published yet (as
of imprimatur date — S. Sh., O. B.). The Law will come into
effect 3 months after its promulgation (except for the settlement
procedure provisions). The changes introduced by the Law are
intended to improve the proceedings in cases of competition
violation. This can be regarded as the next step to harmonize
Ukrainian legislation with the European Union acquis.

In this article, we will analyse the main changes that will
soon take place in the Ukrainian legislation on the protection
of economic competition.

2. Timing

Under the amended Law of Ukraine “On Protection of Eco-
nomic Competition” the Antimonopoly Committee of Ukraine
(hereinafter — AMCU) will be restricted by certain time lim-
its for considering cases, which will be figured from the date
of the order on commencement of proceedings till the date
of decision-making:

— general term (2 years) — for all violations other than
those subject to the special term mentioned below;

— special term (5 years) — for cases of horizontal anti-com-
petitive concerted actions (among competitors);

— special term (1 year) — for cases of violations under
the Law of Ukraine “On Protection from Unfair Competition”
as well as for cases on breach of provisions of founding doc-
uments approved by the AMCU for companies established by
merger and for mergers without obtaining the respective clear-
ance from the AMCU;

— special term (6 months) — for cases instituted upon
non-compliance with the AMCU’s decision; non-provi-
sion or provision of incomplete or unreliable information to
the AMCU; creating obstacles for the AMCU’s officers.

The mentioned terms will be applied to cases instituted by
the AMCU’s offices after the entry into force of the Law.

The Law provides for the possibility to extend the term for
consideration of cases by decision of the Committee’s State
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Commissioner or head of a territorial office, however, not more than by 6 months, pro-
vided that the following grounds exist: there is a need for obtaining information that was
not provided when requested by the Antimonopoly Committee; in case of a hearing; to
ensure that the persons involved in the case have enough time to provide their comments
on the findings set forth in the Submission with the preliminary findings.

Also, the Law provides for renewal of deadlines for consideration of cases where
the respondent is replaced or a co-respondent is involved. It is established that
the deadlines for consideration of cases do not include the time for receipt of case-re-
lated information requested from the respondent by the Antimonopoly Committee
of Ukraine as well as the time of suspension of proceedings on the Committee’s ini-
tiative for the period of expert examination ordered by the Committee, until the con-
sideration of another related case is completed by the court or until a state authority
decides an issue related thereto.

In our opinion, the above rules allow the AMCU to drag out cases. The use of the set
of opportunities provided by the Law for extending the term may lead to substantial
delays in the actual term provided to the Committee by the Law.

For comparison, we studied the actual timing for the AMCU to handle cases
depending on their category. According to the new Law, the deadline for considering
an abuse of monopoly case will be 2 years (without taking into account the deadlines
for demanding evidence, stay of proceedings etc.). The actual period currently ranges
from 4 to 25 months, making up 1 year and 3 months on average. Anti-competitive
concerted actions are considered within 1 to 3 months (bid-rigging) to 6 years (cases in
the pharmaceutical market), the average period for investigating cases in this category
being 2 years, which is much less than the 5-year term established by the Law. Cases of
mergers without obtaining the necessary clearance, for which the Law establishes
an annual period, actually last from 2 to 18 months, i. e. 9 months on average. Unfair
competition should also be investigated within 1 year, while actual investigations into
such cases last from 4 months to 6.5 years, which makes 2.5 years on average. Cases, for
which a 6-month period is currently established, are actually investigated within 6 months
(non-submission of information), 7 months (incomplete submission of information or
unreliable information), or 9 months (creating obstacles for the AMCU’s officers).

Apart from that, the Law provides for the consequences of missing the deadlines
for considering cases. If the AMCU has not passed a decision within the deadlines
set by the Law, the case shall be closed due to failure to prove the violation. In view
of the above, the question arises as to the respondent’s further actions if the AMCU
misses the deadline for considering its case. In our opinion, the respondent should apply
the following algorithm to prompt the AMCU to close the case:

— step 1 —ask the AMCU in writing about the reasons for missing the deadline;

— step 2 — unless the AMCU provides a proper justification to the effect that
the deadline has not been missed, it is necessary to submit objections to the AMCU’s
actions with a request to close the proceedings;

— step 3 — if the AMCU does not comply with the respondent’s request, a claim
should be filed with the administrative court for recognizing the Committee’s inaction as
unlawful and obliging it to close the case due to failure to prove the violation.
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The problematic point of implementing this mechanism is that the respondent has
the right to familiarize itself with the case file only after a submission with preliminary
findings is made. Therefore, if the question arises regarding the AMCU’s having missed
the deadline for considering a case, it will be difficult for the respondent to justify such
omission due to the lack of information on the circumstances determining the exten-
sion of time limits in a particular case. We believe that the source of such data may be
the respondent’s exercising the right to ask questions and have them reasonably answered
by the Committee, as provided by the new Law.

The problem of further action will also arise before the respondent, if the AMCU
makes a decision with omission of the deadline set by the Law. One of the possible algo-
rithms of acting in this case may be to appeal the illegal actions of the Antimonopoly
Committee to the administrative court with the simultaneous commitment of the Anti-
monopoly Committee to act (to review the decision, to close the case). Another option is
to appeal the AMCU’s decision to the commercial court to invalidated it in connection
with a violation of procedural law rules, which has resulted in a wrong decision. The
second option is more risky, as it may be difficult to prove to the court that the causal link
exists and that the decision is wrong.

3. Institute of consultations

One of the novelties under the Law is the stipulated mechanism of consultations
during the consideration of a case, which may be appointed either on the AMCU’s
initiative or on the motion of interested persons. At the same time, the legislation does
not specify the persons who may have the status of interested ones. It can be assumed
that the consultations may initiated by the persons involved in the case (according to
the changes introduced by the Law, such persons include the respondent, the applicant,
and a third party) and other interested persons (hypothetical, they may include the par-
ticipants (shareholders) of persons involved in the case as well as the respondent’s
officials or officers who allegedly have participated in the violation and are participants
in related criminal proceedings, as well as law enforcement (state) authorities investi-
gating related cases).

The purpose of the consultations may be to discuss the actual, economic and legal
issues pertaining to the suspected violation, its nature as well as the possibility of vol-
untary termination or correction of actions that have or may have signs of violation
of the legislation on the protection of economic competition.

It can be assumed that the consultation mechanism will be predominantly used by
respondents to obtain another platform (apart from hearings) for the AMCU to report
its position on the actual facts of the case, to interpret them from the legal or economic
standpoint, and to converse with the AMCU on the algorithm and the procedure for
the respondent to eliminate the violation.

4. Settlement with the AMCU

A settlement procedure may be initiated in a case on the basis of a respondent’s
statement, which should be filed before the Committee makes its submission with pre-
liminary findings in the case. The settlement procedure is only commenced if the Com-
mittee decides that applying that procedure and granting the corresponding consent to
the respondent’s statement is reasonable.
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At the stage of settlement, the Committee and the respondent conduct negotiations,
upon which a settlement agreement may be signed, which should contain the essen-
tial conditions specified by the Law (in particular, the legal qualification of the viola-
tion, the respondent’s acknowledgment of the violation, the circumstances of the vio-
lation, the amount of the fine). The fine for such a respondent shall be reduced by 20%
of the amount calculated in accordance with the AMCU’s published approaches to
the determination of the amount of fines. Such approaches are currently enshrined in
the AMCU’s Recommendatory Explanations Ne 39-p dated 09.08.2016.

After the agreement is signed by the parties, it is sent to the commercial court, which
approves it, if it contains all the essential conditions stipulated by the Law, or refuses to
do so, if the terms of the agreement are contrary to the requirements of the Law, the inter-
ests of the State or society, violate the rights and interests of the parties or other persons,
or if the respondent is obviously unable to fulfil its obligations.

After the agreement is approved by the court, the Committee makes its decision in
the case according to the terms of the settlement agreement, which cannot be further
appealed to the court by the respondent. The settlement procedure shall be terminated
by the AMCU, if no agreement was reached with the respondent on the essential terms
of the agreement, if the respondent did not send the signed agreement to AMCU, or if
the commercial court has not approved the terms of the agreement.

If the respondent fails to comply with the requirements of the agreement, the AMCU
shall initiate the cancellation of the approval decision and shall review its decision
regarding the respondent. It should be recalled that, in reviewing its decision, the Com-
mittee may change or cancel the decision or adopt a new one.

However, the mentioned novelties regarding the settlement agreement will turn into
“dead” rules, if no relevant changes are introduced to the Commercial Procedural Code next
year, which should stipulate the procedure for the court to approve settlement agreements.

5. Improvement of leniency in cases of anticompetitive concerted actions

An important and progressive novelty of the Law is the clear and improved (com-
pared to similar provisions of the current Law on the Protection of Economic Com-
petition) algorithm for exempting persons from liability under the so-called leni-
ency program, which is successfully applied to fight cartels in the European Union
and the United States.

The law stipulates that a person involved in anticompetitive concerted actions shall
not be brought to liability, if it has previously informed the AMCU of the committed
anticompetitive concerted actions prior to others. Also, a particular list of conditions is
defined, under which a person shall be exempted from liability:

— the statement should be received by the AMCU prior to the commencement
of proceedings in the case and before other participants in the concerted actions file their
statements;

— the applicant did not initiate the concerted actions;

— the person has terminated the violation;

— the person facilitated the investigation as determined by the law.

For other participants of concerted actions, who have voluntarily applied to the AMCU
and provided strong evidence of the violation before they received the submission with
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preliminary findings, the amount of the fine shall be reduced depending on the prece-
dence of providing evidence:

— for the first person — by 50%;

— for the second person — by 30%;

— for other persons — by 20% from the calculated amounts of fines, in accordance
with the AMCU’s published approaches to determining the amounts of fines.

An important remark of the Law is that a person that is exempted from liability or
whose fine is reduced shall still be liable for damage caused by the violation to other
persons. It should be recalled that the Law of Ukraine “On Protection of Economic Com-
petition” stipulates that damage may be recovered in a double amount, if it is caused by
a competition violation.

6. Other important novelties under the Law

— the fine for delayed payment of a fine imposed by the AMCU’s decision on viola-
tion of the legislation on the protection of economic competition is cancelled;

— the AMCU’s member who conducted or organized an investigation is deprived
of the right to vote in the process of decision-making in the respective case;

— the procedure for holding hearings is defined;
recusals and self-recusals are envisaged for the AMCU’s officers;

— the grounds for acquiring the third-party status in a case are changed;
the rights of persons involved in the case are specified and expanded.

We believe that the adopted Law is an important step forward in increasing the effec-
tiveness of investigations into violations of the legislation on the protection of economic
competition. However, Bill Ne 2431 aimed at improving the process of determining
the amount of fines for violations of the legislation on the protection of economic com-
petition was unfortunately not passed into law. In particular, the Bill was supposed to
entitle the court to verify the fines calculated by the AMCU and to oblige the AMCU to
review its decisions regarding them. At present, the protection of rights in court proceed-
ings is not effective enough, since the court has no authority to influence the amounts
of fines, if the latter are found to be not commensurate to the committed violation, in
the absence of grounds for invalidating the AMCU’s decision.

7. Conclusions

As a result, Law of Ukraine “On Amendments to Some Laws of Ukraine ensuring
the principles of procedural justice and increasing the efficiency of proceedings in cases
of violations of the legislation on the protection of economic competition” is expected to
become an important step forward in increasing the effectiveness of investigations into vio-
lations of the legislation on the protection of economic competition. It can also be regarded
as the next step to harmonize Ukrainian legislation with the European Union acquis.
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Mema. Cmammio npuceéaueno aHanizy 0CHO8HUX 3MiH, 6HeceHux 3akonom Ykpainu «Ilpo enecenns
3MiH 00 0eAKUX 3aKOHI8 YKpainu wooo 3abe3neuents npuHyunie npoyecyairbHoi cnpaseoausocmi
ma niosuyents epekmuenocmi nposaoicenb y Cnpasax npo NopyuwenHs 3aKkoHo0ascmea npo
3aXUC eKOHOMIYHOI KOHKYPEHYII».

Memoou. 3axon Yrpainu «IIpo eHecennsi 3min 00 OesKUX 3aKOHI8 VKpainu wodo 3abesneuentst
NPUHYUNIE NPOYECYATbHOT CpaBedusoCcmi ma ni0GUWeHHs eqheKmUGHOCI NPOBAOJICEHb ) CNPABAX
Npo NOPYUIEHHST 3aKOHOOABCMBA NPO 3AXUCH eKOHOMIYHOI KOHKYpeHYil» NpONoHye peanizyeanu
Oekinbka Hogen: obmedcumu OislbHiCMb  AHMUMOHONONbHO20 KoMimemy YKpainu neeHumu
cmpokamu 0ia po32nady Cnpag; HAO0Amu MONCIUBICINb NPOOOBHCEHHS CIMPOKY O/ po32Nady CHpae
30 pilenHAM 0epHCcasHo20 YnosHosaxcenoco Komimemy abo 2onosu mepumopiansno2o 8i00inenHs,
HAOAmMu MONCIUBICIb NOHOBLEHHS. MePMiIHI6 po32isdy Cnpas, 0e 8i00yeacmvcs 3amina 8i0nosioaya
abo 3anyyenHs Cniggionosioaua; 66ecmu NOKAPAHHA 34 NOPYWIEHHS. MePMIHI@ po32isidy cnpas, a
MAKONC MEXAHIZM KOHCYIbMayitl nio 4ac posensady cnpasu, siKi Mojicyms oymu npusHaveri abo 3a
iHiyiamueor AHMUMOHONONBLHOZ0 Komimenty YKpainu, abo 3a KIONOMAHHAM 3aYiKagieHux ocio.
Pezynomamu. Buwjezeadani sminu ceptiosHo naunyms Ha HAAGHY CUCTNEMY 3AXUCTMY eKOHOMIYHOT
KOHKYpeHyii, 30Kpema:

— CKACo8YEMbCAUMPAa 3a NPOCMPOYEHHS RAAENCY, HAKAAOeHUl piuleHHAM AHMUMOHONONLHO20
Komimeny Yxpainu npo nopyuients 3akOH00a8Cmea npo 3axucm eKOHOMIYHOI KOHKYpeHYii;

— uneH AHMUMOHONONbHO20 KoMimemy YKpainu, Axuil npoeoous abo op2arizyeas po3ciioyeanHs,
no36asNAEMbCS NPABA 20110CY Y NPOYeci NPUIHAMMS piuleHb Y 6I0N0GIOHIL cnpasi,

— GU3HAYEHO NOPAOOK NPOBEOCHHS CIYXAHDb,

— 0218 npayieHuKie AHMUMOHONONLHO2O KoMimenmy YKpainu nepedbaueri camosiogoou;

— 3MIHIOIOMbCS NIOCMAsU OJis HABYMms cmamycy mpemvoi 0coou y chpagi;

— GUBHAYEHI Ul po3wuUpeHi npasa ocio, sxi bepyms yuacmos y cnpasi.

Baoicnusum 3aysasicennam 3axony Vrpainu «llpo eHecemHs 3miH 00 Oesaxux 3akonie Ykpainu
w000 3abe3neueHHs NPUHYUNIE NPoYecyanbHoi cnpaseorusocmi ma nioguyeHHs egheKmusHoCmi
npoeaoddIcets y Cnpasax npo NOPYueHHs 3akoH00A8CMEad NPO 3aXUCH eKOHOMIUYHOT KOHKYpeHYiiy €
me, wo ocoba, sAKa 368iNbHeHa 8i0 8I0N0GIOANLHOCII AOO cyMy wWmpaghy AKoi 6Y10 3MeHUEeHO, 6ce
uie nece 8I0ONOGIOANLHICMb 3G 30UMOK, 3aN00IAHULL IHUUUM 0COOAM.

Bucnosku. 'V pezymomami nepeobauaemocs, wjo 3axon Vipainu «IIpo énecenms 3min 00 OesKux
3aKOHI6 YKpainu wo0o 3abe3nevuenHs NPUHYUNIE npoyecyaibHoi CHpaseotuéocni ma nioBUUEeHHs.
eghekmusHOCMi NPOBAOIICEHL Y CHPABAX NPO NOPYWEHHS 3aKOHO0A8CMEA NPO 3aXUCT eKOHOMIUHOT
KOHKYPeHYiiy cmane GadlciusuM KpoKOM HA WIAXY 00 NIOBUUJEHHS eeKmUHOCmI po3CcnioyéaHb
nopyuieHb 3aK0H00a6Cmea Npo 3axXucin eKOHOMIUHOI KOHKypenyii. Bin makooic mMooice po3ansaoamucs s
HACMYNHULL KPOK a0anmayii YKpaiHcbKo2o 3aKoHo0ascmea 0o 3akonooascmea €eponeticbkozo Coiosy.

Ku1104oBi cjioBa: KOHKypEHIlis, HOBEJIa 3aKOHO/IABCTBA, AHTHMMOHOIOJILHUI KOMITET YKpaiHH,
PO3IVIAL CIIPaBH, TOKAPAHHS, 3aXUCT €KOHOMIUHOI KOHKYPEHII].
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J0 YBAI'M ABTOPIB

Jo napyky npuiiMalThes HaykoBi cTarTi mpoBignux ¢axiBuip y rasmysi
ny0/1i4YHOro NpaBa, NPeICTABHUKIB IOPUANYHOT NIPAKTHKHU, MOJIOIAUX HAYKOBIiB.

TexHiuHi BAMOTH 10 0(POPMIICHHS CTATTi:

®opmar A 4; mons — 2 cM (HWKHE) X 2 cM (BepxHE), 3 cM (iiBe) X 1,5 cm (mpase);
abzan — 1,25 cm; MbkpsinkoBmid iHTepBan — 1,5 cm; mpudt — Times New Roman; kerib — 14.

O6csr crarti — Big 10 1o 20 cTopiHOK.

Y TekcTi CiJi BUKOPHCTOBYBATH CHMBOJIM 32 3pa3KoM: JIANKU «...», nedic (-),
tupe (), anoctpod ().

ITocaitoBHICT PO3MIIICHHS CTPYKTYPHUX €JIEMEHTIB y HAayKOBiM CTaTTi:

1. BkazyeTbcsa MOBOIO CTATTi (AHIIIKCHKOI0 00 HIMELBKOIO):

HAa3Ba;

Mpi3BUILE, iM 5, TI0 6aTHKOBI aBTOpa (-iB) cTATTI (HE OLIBIIE TBOX 0CI0);

mocaja, Micue poOoTH/HaBYaHHS, HAyKOBUI CTYIiHb, BUCHE 3BaHHA (3a HASBHICTIO),
€JIEKTPOHHA aJipeca;

PO3IIMPEHA aHOTAIlisl Ta KIIIOYOBi cioBa. B aHOTawii moBUHHA OyTH Taka CTPYKTypa:
Merta, Meromu, Pesymbratu Ta BucHoBkm. OOcsar aHotamii: minimym — 300 ciis,
MakcumyM — 350 ciiB. Jlo aHOTAaIIii 000B’A3KOBO JI01at0Th 5—10 KIIFOYOBUX CITiB.

2. TekcT cTarTi:

Beryn (Introduction) € 000B’S3KOBOI0 YaCTHHOIO POOOTH, B SIKi aBTOp BKa3ye
HOBM3HY TEMH Ta aKTyaJlbHICTh HAyKOBUX pillleHb. MeTa JOCIiKeHHS TOBUHHA OyTH
YiTKO BKa3aHa IMOPAJ 3 HAYKOBO-JOCIITHUIIBKUMH 3aBJaHHsAMH. HeoOXinmHO BKazaTw
METOJIOJIOTI0 AOCHIIKESHHS, JIOTIKY YSABIEHHS JIOCHIHPKEHOTO MaTepiamy.

OCHOBHUH TEKCT MOBMHEH OyTH MOIIIEHHM Ha 3MICTOBHI PO3IUIH 3 OKPEMHUMH
3arojoBKaMu (110 4-6 ciiB).

CraTTsd MOBHHHA MICTHTH BUCHOBKH 3 IpoBeaeHoro nociimkeras (Conclusions),
B SIKHX IIPEACTABIICHI PO3TOPHYTI KOHKPETHI BUCHOBKH 3 Pe3yJIbTaTaMH J0CHiKCHHS
i IEPCIIEKTHBH TONANBIINX JOCTIHKEHb Y IbOMY HAMPSMKY.

3. Cmcok BHKOpHCTaHUX pKepel. bibmiorpadiqHuil omuc CucKy 0(pOpPMITFOETHCS
3 ypaxyBaHHSIM po3pobneroro B 2015 poni HamionaneHoro cranaapry Yipaiau JCTY
8302:2015 «ladopmaris Ta gokymeHTanis. biOmiorpadiuyne mocwianHs. 3araibHi
MOJIOKEHHS Ta TpaBWIa CKIAJaHHM». 3a YMOBH HENMPAaBUIBHOTO O(QOPMIICHHS CIHCKY
BUKOPUCTAHUX JDKEPEI CTATTs MoXe OyTH BiXWIICHA PELICH3CHTAMH.

4. References. Odopmimtoerses BifmoBinHo no cranaapty APA (APA Style Refer-
ence Citations). ABTOp (TpaHCIIIT), Ha3Ba CTATTi (TPAHCIIT), Ha3Ba CTATTi (B KBaJIpaTHUX
JIy’KKax MMepeKIiaj] aHIiiChKOI MOBOIO), Ha3Ba JKepea (TpaHCIIiT), BUXiAHI aHi (MicTo
3 MO3HAYEHHSAM aHIIIHCHKOI0 MOBOIO), BUAABHULITBO (TpaHciiT). Hanpuknan:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [in Ukrainian]
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Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.

TpancmiTepallisi iMeH Ta Mpi3BUIL 3 YKPATHCbKOT MOBHU 3[1HCHIOETHCS BIATIOBITHO 710
BumMmor [locranoBu Kabinery MinictpiB Ykpainu «IIpo BHOpsIIKyBaHHS TpaHCHIiTepamii
yKpaiHcbkoro angasity jgaruHuneto» Bia 27 ciunsg 2010 p. Ne 55.

TpaHncniTeparris 3 pociichbkoi MOBH 31ilicHIOEThCs BiAmoBinHo j0 [TOCT 7.79-2000.
Cucrema CTaHAAPTOB MO HHPOPMAIHHY, ONOIHOTEYHOMY U H3aTeNbCKoMy nemy. [1paBrna
TPAHCIUTEPALNH KHPHIUIOBCKOTO MICHMA JIATHHCKUM aJI(haBUTOM.

5. BxkazyeTbcsl yKpalHCHKOIO 1 aHINIIHCBKOIO (SKIO CTaTTIO IMOJAHO HIMELBKOIO
MOBOIO):

Ha3Ba;

pi3BHIIIe, iM 4, IO 6aThKOBI aBTOpAa (-iB) cTATTi (He OLbIIE IBOX 0Ci0);

mocaja, Micie poOOTH/HaBYaHH, HAyKOBHUU CTYIIiHb, BUCHE 3BaHHS (32 HAasBHICTIO),
CJICKTPOHHA ajpeca;

pO3ILIKpEeHa aHOTAallisl Ta KJIIOYO0Bi clioBa. B aHOoTalii moBUHHA OyTH Taka CTPyKTypa:
Meta, Metonu, Pesynbratu Ta BucHoBkm. OOcsr aHoramii: miHiMmym — 300 ciiB,
MakcumyM — 350 ciiB. Jlo aHoTaii 000B’I3K0BO 10Aar0Th 5—10 KITFOYOBHX CIIiB.

[NocnanHs Ha JiTEpaTypy MOAAIOTHCS Y TEKCTI TIIBKH B KPYTIIHX JTyXKKax:

[pu oMy KOXKeH TpPOMaTHUH YKpaiHH, SIKUH BiIOBITa€ BCTAHOBICHHM BUMOTaM
JI0 KaHAWJara Ha Tocajay MPOKypopa, Mae mpaBo 3BepHyTHcs a0 KpamidikamiiiHo-
JIUCIUILTIHAPHOT KOMicii MPOKYPOPIB i3 3asBOO MPO y4acTh y A0OOpI KaHAWAATIB Ha
nocany npokypopa (3Y «IIpo nmpokyparypy», 2015).

VYei crarTi, MO HAAXOMATh IO pENakiii MPOXOMITh 3aKPHUTE pPELEH3YBaHHS
Ta MEPEBIPSIIOTHCS Ha IUIAriar.

Penxoneris BmpaBi peLieH3yBaTH, pelaryBaTd, CKOPOUYBAaTH Ta BIAXWIATH CTaTTi.
VY pa3i HemoTpHMaHHS 3a3HAYEHHX BHMOT OO0 O(GOPMIICHHS PYKOIHUCIB PEIaKIis
3anmiiae 3a co0O0 MpaBo He po3niaaT iX. Pemakiis He 3aBKIM HMOALISE MO3HIIIO
aBToOpiB myOmnikamii. [lepeapyk craTelt MOXXIHMBHIL JHIIE 3 JO3BOTY PENAKIIii.
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BHUMAHUWIO ABTOPOB

K neyatu npuHUMAaKOTCA HAYYHbIE CTATHU BeAYLWIMX CHELHHATUCTOB B 00JaCTH
MyOJUYHOr0 MPaBa, NpeacTaBUTe el I0PUANYECKOil MPAKTUKH, MOJIOABIX YUEHbIX.

Texauueckue TpeOOBaHHUS K OPOPMIICHHUIO CTAThH:

®dopmar A 4; monst — 2 cM (HwkHee) X 2 cM (BepxHee), 3 cM (nieBoe) x 1,5 cM (mpaBoe)
a63ar — 1,25 cM; MexxeTpounsiit uaTepBai — 1,5 oM; mpudT — Times New Roman; kernb — 14.

O6wem cratbul — oT 10 10 20 cTpanumL.

B Tekcre cienyeT McCmonb30BaTh CHMBOIBI 10 00pasily: JAmKH «...», Aeduc (-),
tupe (), anoctpod ( ).

[TocnenoBarenbHOCTh pa3MEILIEHUs] CTPYKTYPHBIX JJIEMEHTOB B HAYYHOH CTaThe:

1. Yka3piBaeTcs Ha A3BIKE CTAThbH (QAHIITUHCKUH UM HEMEIKUH A3bIK):

Ha3BaHUE;

(dbamMuIns, UM, OTIECTBO aBTOpa (-0B) cTaThH (He OoJiee IBYX YEIIOBEK);

IOJDKHOCTh, MECTO paboTel / y4eObl, ydYeHas CTENeHb, YYEHOE 3BaHHE
(pu HaNMU4KM), SIEKTPOHHBIN aJipec;

pacimupeHHasi aHHOTAaIMsl U KIIIOYEBBIe ClIoBa. B aHHOTAalMU NODKHA OBITH Takas
crpykrypa: llems, Meronsl, Pesynsrarel u BeiBogsl. O0beM aHHOTAIMH: MUHUMYM —
300 cnoB, MmakcumyM — 350 cioB. K aHHOTanuu obs3arensHO nobaBistor 5—10 kiode-
BBIX CJIOB MJIM CJIOBOCOYETAHUH.

2. TexcT cTaThu:

Beenenue (Introduction) sipisieTcst 00s13aTeIbHON YacThIO PadOThI, B KOTOPOW aBTOp yKa-
3bIBAacT HOBU3HY TEMBI M aKTyalIbHOCTh HAYyYHBIX pelne Hui. Llens mccnenoBanus TomKHA
OBITh YETKO YKa3aHa PSIOM C Hay4HO-HCCIIENOBATEILCKAMH 3amadaMu. Heobxoaumo yka-
3aTh METOJIOJIOTHIO HCCIIEIOBAHUS, JIOTUKY MPEACTABICHHS UCCIEIOBAHHOTO MarepHrasa.

OCHOBHO# TEKCT JOIKCH OBITH Pa3[elicH Ha COIEpXKATeIbHBIC Pas3/ebl ¢ OTACNb-
HBIMH 3arolioBKaMu (10 4-6 cioB).

Crarbs TOJDKHA COIepKaTh BEIBOIBI M3 MpoBeaeHHoro nccnenoanus (Conclusions),
B KOTOPBIX PEACTABICHBI Pa3BePHYThIe KOHKPETHBIC BHIBOJBI I10 PE3YNIbTaTaM HCCIIE0-
BaHUS U MEPCIEKTUBBI JATBHEHITNX UCCIEIOBAHUN B 3TOM HAlpaBIICHUH.

3. CnucoK HCIONb30BAaHHBIX MCTOYHHUKOB. bubnmorpaduueckoe onmvucaHue CIHCKa
oopmisieTcs ¢ yaeroM pazpaborannoro B 2015 roxy HanmonansHoro cranmapra Ykpa-
unbl JICTY 8302: 2015 «Undopmauus u nokymeHrauus. bubnuorpaduueckas ccpuika.
OO0mue MoIOKEeH!S U TIPaBUIIa COCTaBICHU. [Ipu HenmpaBUILHOM OQOPMIICHUH CIIH-
CKa JINTEPaTypPhl CTAThsl MOXKET OBITh OTKIIOHEHA PEIICH3CHTAMH.

4. References. Odopmisiercss B coorBeTcTBUH co cTanmaproM APA (APA Style
Reference Citations). ABTOp (TpaHCIHT), Ha3BaHUE CTAThH (TPAHCIUT), HA3BaHUE CTaTbU
(B KBa/paTHBIX CKOOKax MEPeBOJl HA aHINIMHCKUH A3BIK), HA3BaHWE MCTOYHUKA (TpaHC-
JINT), BEIXOJHbIC JaHHBIE (TOPOX ¢ 0003HAYCHNEM Ha aHTIIMHCKOM S3BIKE), H3AATECIBCTBO
(Tpancnut). K mpumepy:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [In Ukrainian]
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Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.

TpanciuTepanus UMEH U (paMIIHN C YKPAHHCKOTO SI3bIKa B COOTBETCTBHH C TPeOo-
BaHusiMu [loctaHoBienus Kabunera MuanCcTpoB YikpanHbl «O0 yIOpsSI04eHUU TPaHC-
JMUTEPAH YKPAHHCKOTO andaBuTa taTHHUIEH» ot 27 saBaps 2010 Ne 55.

TpaHciauTepalist C pPYCCKOTO SI3BIKA  OCYHIECTBISIETCSI B COOTBETCTBHH  C
I'OCT 7.79-2000. Cucrema cTaHIapTOB IO MH(OPMAIHHU, OHOIHMOTCIHOMY M U3IATEITh-
ckoMmy zeiny. [IpaBuia TpaHCIUTEpai KHPUILTOBCKOTO MMMChMA JTATHHCKHAM aI()aBUTOM.

5. Yka3pIBaeTcsd Ha YKPaWHCKOM M aHIJIMICKOM sI3bIKE (€CJIM CTaTbio MOJAHO Ha
HEMEILIKOM SI3BIKE):

Ha3BaHUE,;

(hamwns, IMs, OTYECTBO aBTOpa (-OB) CTAThH (He OoJiee IBYX YCIIOBEK);

JOJDKHOCTB, MECTO paboThl / y4eObl, yueHas CTeleHb, yaeHOe 3BaHue (TIpH HaJH-
YHN), HIIEKTPOHHEIH aapec;

paciiupeHHas aHHOTalUs W KJIIOYeBble cjIoBa. B aHHOTauMu NOKHA OBITH Takas
ctpykrypa: Llens, Merozpl, Pesynbrarel u BeiBogpl. O0beM aHHOTAIIMA: MHHAMYM —
300 cnoB, makcumyM — 350 cnoB. K anHoTauum obs3atensHo nqo0asna0T 5—10 kioue-
BBIX CJIOB WU CJIOBOCOYETAHUH.

CchUIKM Ha TUTEpaTypy JaroTcs B TEKCTE TOJIBKO B KPYIVIBIX CKOOKaX:

IIpu 3TOM Kaxablil rpaXkAaHuH YKpauHbl, KOTOPBIN COOTBETCTBYET YCTaHOBIEHHBIM
TpeOOBaHMAM K KaHIWAATy Ha JOIDKHOCTH MMPOKYPOpa, BIPaBe 0OPaTUTHCS B KBATU(DU-
KaI[OHHO-JUCIUILIMHAPHOW KOMHCCHH ITPOKYPOPOB C 3asBICHHUEM 00 yJacTHH B 0TOOpe
KaHJMJIaTOB Ha JOJDKHOCTH poKypopa (3Y «O npokyparype», 2015).

Bce crarem, mocTymaromme B pENakIMIO NPOXOAAT 3aKPBITOC PELCH3MPOBAHKE
U TPOBEPSAIOTCS Ha IUIaruar.

Penxonnerust BupaBe pelieH3NPOBaTh, peIaKTHPOBaTh, COKPAIIATh U OTKIOHSTH CTa-
ThU. B ciy4ae HecoOMIONeHUsT YKa3aHHBIX TPeOOBaHMH MO O(GOPMIICHHIO PYKOMHUCEH
peIaKIys OCTaBIsIeT 3a cOOO0M IpaBo HE paccMaTpuBaTh UX. Pemakius He Bcera pasze-
JSIeT MO3UIIMI0 aBTOPOB myOmnmKarwii. [lepeneyarka craTeid BO3MOXKHA TOJIIBKO C paspe-
ICHUS PEIAKIUH.
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FOR AUTHORS

We accept articles of leading specialists in the sphere of public law, representa-
tives of legal practice, young scientists.

Technical requirements for article composition:

Size A 4; fields — 2 cm (bottom) x 2 cm (top), 3 cm (left) x 1,5 cm (right);
indention — 1,25 c¢m; line spacing — 1,5 cm; font — Times New Roman; size — 14.

The article volume is from 10 to 20 pages.

It should be used symbols as follows: quotes ““...”, hyphen (-), dash (=), apostrophe (*).

Sequence of placement of structural elements in a research article:

1. It is indicated in the language of the article (English or German):

title;

surname, name, patronymic of author (-s) of the article (no more than two persons);

job position, place of employment/study, academic degree, rank (if any), e-mail;

expended summary and key words. The summary consists of the following oblig-
atory structure: Purpose, Methods, Results and Conclusions. Summary volume:
minimum — 300 words, maximum — 350 words. After the summary, it is necessary
to add 5-10 key words or phrases.

2. Text of the article:

Introduction is an obligatory part of the research, where the author indicates top-
icality of the subject and actuality of scientific decisions. Goal of research should be
clearly indicated along with the research tasks. It is necessary to specify the methodol-
ogy of research, the logic of presentation of the investigated material.

The main text should be divided into content-rich sections with separate headings
(up to 4-6 words).

The article should contain conclusions from the study, which present detailed find-
ings from the study and the prospects for further research in this direction.

3. Bibliography. Bibliography description is carried out taking into account
the National Standard of Ukraine DSTU 8302: 2015 “Information and documentation.
Bibliographic reference. General principles and rules of composition”. Reviewers can
reject an article in the case of improper execution of bibliography.

4. References. It is composed according to standards APA (APA Style Reference
Citations). There is an author (transliteration), title of the article (in square brackets,
English translation), source name (transliteration), source data (city with the English
mark), publishing house (transliteration). For example:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [in Ukrainian]

Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.
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Transliteration of names and surnames is carried out in accordance with the require-
ments of the Resolution of the Cabinet of Ministers of Ukraine “On Normalization
of Transliteration of the Ukrainian Alphabet by Means of the Latin Alphabet” dated
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