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UDC 342.9
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THE CONSTITUTIONAL MODEL OF ADMINISTRATIVE DISCRETION
IN UKRAINE: DESIGN OR SPONTANEOUS ORDER

Purpose. The purpose of the study is to analyze the constitutional model of administrative
discretion in Ukraine through the prism of F.A. Hayek theory about design and sponta-
neous order. The additional purpose of the study is to propose changes to the model of the
administrative discretion in Ukraine.

Methods. The qualitative research method was fundamental in the proposed study.
The traditional (non-empirical) legal research approach was a major tool in the study
model of administrative discretion in Ukraine.

Results. The problem of inefficiency of the model of administrative discretion in Ukraine
is studied by the author in the article. The provisions of part 2 of Article 19 of the Ukra-
inian Constitution are criticized. Limitation of administrative discretion of public officials
by the law are considered ineffective. The reasons for the ineffectiveness of the model of
administrative discretion are the disregard for spontaneity in the process of drafting legi-
slation, according to the author’s assumptions. Thus, the author uses the concept of spon-
taneous order, which was created by the Austrian economist F.A. Hayek. In accordance
with this concept, the disadvantage of the planning system is the inability to predict all
situations that may occur in real life. This conclusion can also be applied to the process
of creating legislation. Accordingly, the author concludes that the laws cannot provide a
perfect code of conduct for public officials.

Conclusions. Thus, the author concludes that limiting administrative discretion to the law
is not the best solution. The article proposes to restrict administrative discretion not by
law, but by legal principles. According to the author, it takes into account the element of
spontaneity in public administration. However, the author also emphasizes that the role of
Jjudicial review of administrative acts is significantly increasing in such a model.

Key words: administrative discretion, spontaneous order, constitutional design, public
administration.
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Ifwe delegate too much decision-making autho-
rity to experts, administration and democracy con-
flict. We lose control. Yet if we delegate too little
authority, we also find democracy weakened.

Justice Breyer “Active Liberty: Determining
our Democratic Constitution” (Clayton, 2015)

1. Introduction

The problem of inefficiency of the model of adminis-
trative discretion in Ukraine is studied by the author in the
article. Limitation of administrative discretion of public offi-
cials by the law are considered ineffective. The reasons for
the ineffectiveness of the model of administrative discretion
are the disregard for spontaneity in the process of drafting
legislation, according to the author’s assumptions. Thus, the
author uses the concept of spontaneous order, which was cre-
ated by the Austrian economist F.A. Hayek.

The purpose of the study is to analyze the constitutional
model of administrative discretion in Ukraine through the
prism of F.A. Hayek theory about design and spontaneous
order. The additional purpose of the study is to propose
changes to the model of the administrative discretion in
Ukraine.

2. Criticism of the modern model of administrative
discretion in Ukraine

Administrative discretion is one of the most important
and complicated categories in the administrative law. The
important role of administrative discretion is conditioned by
the close relationship between the discretion of the public
administration and the rule of law. The origin of administra-
tive discretion is contained in the concept of the rule of law.
A well-known British scientist Albert Venn Dicey at the end
of the nineteenth century provided quite popular definition of
one of the components of the rule of law: “No man is punish-
able or can be lawfully made to suffer in body or goods except
for a distinct breach of law established in the ordinary legal
manner before the ordinary Courts of the land” (Dicey, 1902:
183—-184). This expression means a more general idea that
forms the rule of law. Government power should be limited
by law in order to prevent state arbitrariness. Therefore, this
idea is extremely important. As a consequence, many consti-
tutions, which were adopted around the world, restricted gov-
ernment power by the law. Such a model really creates safe-
guards against government arbitrariness in many countries.

The Ukrainian constitution also contains a similar idea.
The second paragraph of Article 19 of the Constitution states

http://applaw.knu.ua/index.php/arkhiv-nomeriv/1-24-2019 7
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the following: “Public authorities and bodies of local self-government and their officials
shall be obliged to act only on the grounds, within the powers, and in the way determined
by the Constitution and the laws of Ukraine” (Verkhovna Rada of Ukraine, 1998). Such
norm creates a strict limitation for any discretionary powers of the government. It is
extremely difficult to abuse the powers under such conditions.

Accordingly, Ukrainian legislation contains many laws, regulations, and instructions
that regulate every official’s actions. However, it is clear that nobody can predict and
plan all circumstances, situations and write laws which will ideally regulate all aspects of
the activities of public officials. In this context, Scott Clayton noted the following: “<...>
scholars have pointed out on practical grounds that agency’s authorizing legislation is
often vague and it is impossible to legislate for all possible administrative scenarios,
thus requiring a significant amount of administrative discretion to make legislation func-
tional” (Clayton, 2015). But even the rule of law allows a certain freedom of government
bodies in public administration. Such freedom is an administrative discretion.

A discretionary action is informal and, therefore, unprotected by the safeguards
inherent in a formal procedure. A public official, for example, has administrative dis-
cretion when he or she has the freedom to make a choice among potential courses
of action. However, such freedom, in accordance with the Ukrainian constitution,
is extremely limited.

As a result of such a limited model of administrative discretion, public officials are
unable to regulate their areas of responsibility. They either move away from solving cer-
tain problems or solve them inefficiently. Also, they often complain that the legislation is
imperfect and does not take into account all the situations which arise in real life. In fact,
such a model destroys any initiative, variability, and pluralism in public administration.
Although bureaucracy is not dangerous, but extremely inefficient and not able to respond
properly to the demands of society. It is clear that the reason for such negative conse-
quences lies in the model of administrative discretion existing in Ukraine.

Thus, we can assume that there is a significant difference between the planning of
administrative laws and real life, which may be unpredictable. Nevertheless, the threat of
arbitrariness cannot be a justification for the lack of efficiency of public administration.

3. Design or spontaneous order

The reasons for the weakness of the administrative discretion model in Ukraine
emerge from the imperfection of the legislative planning system. The design of laws
and instructions that govern the activities of public officials has an initial disadvantage.
As noted earlier, such a system is theoretically unable to take into account all possible
situations, which may arise in public administration. Solving this problem is possible
through combining design and spontaneous order.

The detailed consideration of this discussion requires the use of the theory of econo-
mist F.A. Hayek, who tried to explain the existing systems of orders in the world. In his
fundamental study “Law, Legislation and Liberty”, he suggests that any human behavior
within society is part of two systems of order. According to Hayek, usually, order is
described like something that:” <...> must rest on a relation of command and obedi-
ence, or a hierarchical structure of the whole of society in which the will of superiors,
and ultimately of some single supreme authority, determines what each individual must
do” (Hayek, 1982: 36). Such understanding of the order means that the managed and
controlled system has a hierarchy, structure, and a clear subordination. In such systems,
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the subordinate must clearly comply with the orders of the superior. The manager or
authority clearly plans the rules and gives appropriate instructions.

However, Hayek emphasizes that there are other systems different from the planning
systems of order. According to Hayek, the essence of the concept of a planning system
of order is authoritarian. It is created and coordinated from the outside. A system of
spontaneous order, where the development of an entire system depends on its constituent
elements, is opposite to planning (Hayek, 1982: 36). Thus, the difference between the
two systems is that the planning system of order is somewhat artificial and can be char-
acterized as an organization. While another system is inherent in self-regulation and it
can be characterized as spontaneous order (Hayek, 1982: 37).

Hayek’s ideas about systems of order can be used to describe the model of admin-
istrative discretion in Ukraine. If we try to extrapolate this scheme to an administrative
discretion model, then we will be able to see that in this model there are both elements
of planning and spontaneous order. Planning elements are manifested in the fact that
administrative discretion is a part of public administration. Usually, public administra-
tion in Ukraine is a total organization and planning system. Public administration is fully
governed from the outside since public officials should act only in accordance with the
rules established by law. Officials themselves, as elements of such a system, have no
influence on the system as a whole.

The idea of Ukrainian public administration is based on the following provisions.
The activities of public officials are fully regulated by laws, instructions which provide
a rule for each of their actions. Public officials do not make their own decisions but only
act in accordance with laws. The system of public administration has a clear hierarchical
structure. In this structure, every official person must follow the orders of his supervisor.
Therefore, we can conclude that this is a classic planning system of order, in accordance
with the theory of Hayek. And this is not surprising, because such a system is typical for
a government mechanism.

Administrative discretion, as an integral part of public administration, is character-
ized by spontaneity. Rather, administrative discretion is kind of spontaneous order in
public administration. Administrative discretion is the freedom of an official to choose
an option of behavior. A public official can choose an option of behavior if the law gives
several equivalents of behavior. This is very small freedom of behavior, which is limited
by laws. Nevertheless, it corresponds to the model of spontaneous order. The existence
of the concept of administrative discretion is, in fact, a recognition that the planning
system of order is not able to solve all the problems that exist in public administration.

That is why public administration must take into account the element of spontaneity.
It is necessary to give some freedom to the authorities. This freedom is important in those
areas where planning is very difficult or ineffective. Today, there is an increasing ten-
dency to outsource some areas of public administration to the private sector. As Rebecca
L. Keeler notes: “<...> an increasing share of public services is being outsourced to the
private sector, much of administrative law is not applicable to governments’ contracted
agents” (Keeler, 2013: 183). In the modern world, there is an increasing number of new
spheres of social life that are difficult to regulate in advance by pre-established rules.
In such new areas, officials should have a certain level of freedom in order for public
administration to be effective. Despite the fact that administrative discretion is becoming
popular throughout the world, its use in Ukraine remains limited. The administrative
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discretion of Ukrainian officials is very restricted and extends not to all areas of public
administration.

Therefore, in order to make administrative decisions more effective, it is necessary to
find the most optimal model for it. In this context, one should answer the question which
Scott Clayton was interested in:

An enduring question regarding administrative discretion is how to make the bureau-
cracy efficient and effective while also ensuring accountability through democratic val-
ues of representation and fairness. In other words, how much administrative discretion is
appropriate and how best to regulate the regulators? (Clayton, 2015)

The next part of the study is an attempt to answer this question and offer the most
optimal constitutional model of administrative discretion.

4. The dilemma between design and spontaneous order: which model is better
for administrative discretion

Since the time Hayek researched this problematic, study of the problems of planning
and spontaneous order attracted the attention of many scholars. Discussions focused on
which of these two systems is better for regulating certain spheres of social life. A sim-
ilar debate about the law also took place. Such scholars as Caryn Devins, Roger Koppl,
Stuart Kauffman, and Teppo Felin were against planning system of order. In their study,
they considered the US Constitution as a design object. They tried to understand whether
the planning of the founders of the Constitution was really effective or ineffective. Can
constitutional rules that were adopted 225 years ago be useful at our time? (Devins et al.,
2015: 609). In fact, their research question was whether the constitutional design was a
good decision and how to interpret the US constitution in the modern world?

They believe that planning or design are not effective in relation to the Consti-
tution. The authors wrote: “We are against design, not because we oppose planning
and foresight. Not because we oppose action to make a better future. We are against
design because it is impossible” (Devins et al., 2015: 679). The scientists explained
that the constitutional creator does not have all the knowledge that is necessary to
anticipate all the situations in the future. They also noted that it is impossible to
predict how such a law will be applied in the future. The behavior of public servants
often is unpredictable, and therefore, even a good constitution design could be used
illegally (Devins et al., 2015).

Their attitude about this issue is well illustrated in the following passage:

Our analysis suggests that two leading theories of constitutional interpretation, orig-
inalism and living constitutionalism, are both unsatisfactory. Originalists do not ade-
quately recognize that the present differs from the past. Novel situations unimaginable to
the framers make it possible to have multiple, inconsistent, but equally originalist inter-
pretations of the Constitution. Living constitutionalists do not adequately recognize that
the future will differ from the present. Present interpretations enable entirely new and
unforeseen laws, which may produce outcomes opposite to those intended by the crafters
of present interpretations. For this reason, both theories have morphed over time and
become more similar, showing that theory itself defies design (Devins et al., 2015: 609).

Despite the fact that scientists criticize the constitutional design, they do not solve all
the problems existing in this area (Devins et al., 2015: 680).

Steven Calabresi demonstrates a more balanced view of this issue. He believes that
the position of the previous authors is too critical and that the US constitutional design
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in the historical retrospective has proven to be successful (Calabresi, 2016: 239). The
following passage shows his position regarding the success of the institutional design.

The success of the Planned System of Order, which is the U.S. Constitution, is readily
discernable. Thanks to our Constitution, the United States is the third largest country in
the world by territory, the fourth most populous country in the world, and is the world’s
only military superpower. The U.S. economy is the largest economy in the world, and
the U.S. has by far the highest GDP per capita of any of the so-called G-20 nations. The
superior constitutional design of the U.S. Constitution is in many ways responsible for
all of these successes (Calabresi, 2016: 239).

Thus, Calabresi wrote that the Constitutional design is effective and it will be wrong
to completely deny it. However, he makes a more important conclusion. He notes that
design and spontaneous order does not exist in isolation, but always interact and com-
plement each other (Calabresi, 2016: 240). According to this idea, two systems of order
balance each other and fill the gaps of each other. And this is very different from the
position of the authors of “Against design”.

Which conclusions from this comparison can be made for the Ukrainian model of
administrative discretion? It should be noted that the view of Calabresi is absolutely bal-
anced and rational. This means that the institutional model of administrative discretion
presented in the study will be determined by combining planning and spontaneous order.
That will solve many of the problems existing in this area, including the following: 1)
the lack of variability of officials in public administration; 2) their inability to solve new
problems that are not yet regulated by law; 3) the inability to negotiate and conduct a
dialogue with citizens; 4) failure to provide public interest in public administration; 5)
inability to implement projects in cooperation with private business. A combination of
design and spontaneous order will help solve all these problems.

Therefore, in order to improve the model of administrative discretion in Ukraine,
several circumstances should be taken into account. It is necessary to provide more free-
dom and variability of officials in decision-making process. At the same time, an effec-
tive control mechanism must be provided. Excessive freedom of public officials may
lead to arbitrariness and human rights violations. Hence, effective control is extremely
demanded. However, it is important to start with the design aimed at expanding the free-
dom of public administration.

At the beginning of the work, a constitutional model of administrative discretion
was described. It is not difficult to understand that it severely restricts public officials in
Ukraine. Currently, Article 19 of the Constitution of Ukraine defines law as a factor that
limits administrative discretion. This is a pure design model. The laws that are created
and adopted by the parliament are a kind of plan that defines the organizational activities
of the bureaucracy. Accordingly, the expansion of freedom in this constitutional model
of the institute of administrative discretion is a manifestation of spontaneous order. This
will increase the importance of the official’s personality and allow them to influence the
processes in society.

In fact, the problem is reduced to the following. If the law, as a limitation of adminis-
trative discretion, is a manifestation of design, then what will be more focused on sponta-
neous order? Such a limiter may be legal principles. Principles such as legitimacy, rule of
law, proportionality, transparency, accountability, and many other similar principles are
more focused on the regulation of spontaneous situations. They are not rigidly planned
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by the legislator but allow the public servant to be more flexible and more focused on
each particular situation. At the same time, the focus on legal principles during public
administration cannot be arbitrary, since the legal principles do not justify the violation
of human rights. Therefore, the proposed model is completely correlated with the rule of
law and does not contradict this concept.

Undeniably, such a constitutional model will develop the role of judicial review of
administrative acts. The administrative courts will interpret each case in compliance with
legal principles. The increasing role of judicial review indicates that this model is more
focused on spontaneous order than on planning. If the administrative discretion in the
Constitution is limited by legal principles, this may lead to an incorrect interpretation
of such principles in practice. In these cases, the role of administrative courts, which in
accordance with Ukrainian legislation, have the right to review administrative acts of
executive power (Verkhovna Rada of Ukraine, 2005), will rise. The role of administra-
tive courts will be significant in this model. By expanding the administrative discretion
of public officials, we open up opportunities for abuse. The administrative court is only
one restraining institution in this case. Therefore, the judicial review of each particular
conflict situation can reconcile the concept of planning with unforeseen situations that
may occur in real life.

However, it is necessary to consider additional mechanisms to prevent abuse by pub-
lic officials. Such fuses would be to introduce additional requirements for the civil ser-
vice ethics and transparency (Keeler, 2013; 183).

5. Conclusions

The constitutional model of administrative discretion in Ukraine is characterized by
inefficiency. Such administrative discretion does not allow the bureaucracy to be flexi-
ble and effective. The reasons are in the limited constitutional model of administrative
discretion. According to the Ukrainian constitution, a public authority is restricted by
law. Limiting the law means that there is a planning element in this model. Parliament,
which creates laws, should provide all possible situations of public administration and
create rules that will fully regulate the activities of a governmental body or official.
However, this task is theoretically unrealistic. Parliament cannot create perfect laws
for government since it is impossible to predict all situations that may arise in public
administration. In fact, such a model does not fully take into account the spontaneous
order. Expanding of administrative discretion will help to resolve this problem. In this
situation, public officials will be able to be more flexible and better respond to public
administration issues. Besides, it is important to ensure the control over public officials
in order to eliminate abuse of power.

In order to satisfy all these requirements, a creation of a new constitutional model of
administrative discretion is needed. Such a model has to limit administrative discretion
through legal principles, but not through the laws. Legal principles as restriction are
more in line with the spontaneous order and should improve the activity of public offi-
cials. Administrative courts are an important element in such a model because they will
provide judicial review of discretionary administrative acts.
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KOHCTUTYIINHA MOJEJb AJIMIHICTPATUBHOI'O PO3CYIY
B YKPAIHI: JTU3AMH YU CHOHTAHHUI TOPSAAOK
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Mema oocnioxncenna — npoaHanizy8amu KOHCMUMYYIUHY MOOelb AOMIHICMPAMUEHO20
poscyoy 6 Vkpaini kpize npusmy meopii @.A. Xaecka npo ouzaiin i choHmaHHui NOPsOoK.
Taxodc 0oYinbHO 3anponoHy8amu 3MIHU U000 600CKOHANIEHHS MOOeLi AOMIHICIMPAMUBHO20
po3cyoy 6 Vkpaini.

Memoou. Axicnuii memoo OocniddxcenHs 6ye ochosHum y cmammi. Tpaduyitinuii (abo
HeeMnipudHuil) PUOUHUL OOCTIOHUYLKUL NIOXIO0 MAKOJNC BUKOPUCTIOBYBABCSL ABNOPOM
nio Yac 00CiONHCeHHs MOOeli AOMIHICMPamueHo2o po3cyoy 8 YkpaiHi.

Pesynomamu. 'Y cmammi asmop pozenadae npobnemy HeepekmueHocmi Mooeii
aominicmpamugHo2o poscy0y 6 Ykpaini. Posnouunaemvcs aumaniz npooremMamuxu 3
Kpumuxuy nonogicensb wacmunu 2 cmammi 19 Koncmumyyii' Ykpainu. OomedcenHs: 3aK0HOM
AOMIHICMPAMuUBHo20 po3cyoy cy0’ekmieé nyoniuHo2o0 aOMIHICMPYB8AHHA BUSHAEMbCS
Heeexmuenum. I[lpuuunamu Heedexmuenocmi Mooeni AOMIHICMPAMUBHO2O PO3CYOY,
Ha OYMKYy aemopa, € I2HOPYBAHHA elleMeHm)y CHOHMAHHOCMI 6 npoyeci po3poOneHHs
3axono0agcmea. Takum 4unoM, aemop SUKOPUCOBYE KOHYENYil0 CHOHMAHHO20 NOPAOKY,
saKa Hanexcums agcmpiticokomy exonomicmy D.A. Xaiieky. 32i0no i3 yico KoHyenyicio
HeOONIKOM cucmemu NIAHYBAHHS € HEMONCIUBICMb nepeddauumu 6ci cumyayii, sKi
MOJHCYMb GUHUKHYMU 8 PeabHOMY dcummi. L]ell BUCHOBOK MOJICHA 3aCMOCy8amu MaKodlic
00 npoyecy cmeopeHHs. 3aKOH00a8Ccmaa. Bionoeiono, aemop pobums 6uUCHO80K npo me,
WO 3aKOHU He MOJCYMb 3aNpOnOHYyeamu i0eanrbHi Npasuida NnoeeodiHKu Oid 0epHCABHUX
CyHcho8yis.

Bucnoeku. Taxum uunom, 0omedicenss aOMIHICMPamugHo20 po3cyoy HONONCEHHAMU 3AKOHY
He € epexmugnum. Y cmammi NPONOHYEMbCA 0OMENCUMU AOMIHICIMPAMUBHULL PO3CYO
He 3aKOHOM, a npasogumu npunyunamu. Ha oymky aemopa, maxuil nioxio dacmo 3mozcy
8pAXYBAMU elleMeHm CNOHMAHHOCMI 8 nyoniuHomy adminicmpyeanHi. Boonouac asémop
NIOKPecuoe, wo poib Cy0068020 nepeisidy AOMIHICMPAMUSHUX aKmis 3a maxoi mooeni
CYMMEBO 3POCMAE.

KirouoBi cioBa: agMiHiCTpaTHBHHUN pPO3CY/, CIOHTAHHUN TMOPSIOK, KOHCTUTYIIHHHUN
J3aiiH, MyOniyHe aAMiHICTpyBaHHS.
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DOI: https://doi.org/10.17721/2227-796X.2019.1.0:

INSTITUTIONAL FRAMEWORK FOR PUBLIC UTILITY REGULATION:
CASE STUDY OF THE DISTRICT HEATING SECTOR IN UKRAINE

Purpose of the paper is to provide the legal analysis of the institutional framework for public
utility regulation based on the case study of the district heating sector.

Methods. The analysis of the new paradigm for district heating sector regulation, as well
as the institutional framework for district heating sector regulation in Ukraine, is based on
the formal logical and deductive methods. These methods also became the basis for making
proposals aimed at improving the national legislation that determines the institutional frame-
work for district heating sector regulation.

Results. The first part is focused on the analysis of traditional and modern approaches to
structuring and regulation of utilities in the district heating sector. The traditional approach
tends to structure and regulate utilities as vertically integrated monopolies. This modern
approach offers to separate natural monopoly from the competitive segment of the market
and regulate only the natural monopoly segment. The second part highlights the local cha-
racter of the district heating sector. The author concludes that there is no unified institutional
model of district heating sector regulation. Based on the analysis of the legal framework the
author concludes that the lack of a comprehensive administrative law concept of state regula-
tion in public utility sector, as well as inadequate legal framework for district heating sector
regulation, affects the effectiveness of state regulation.

Conclusions. While the traditional approach tends to structure and regulate utilities as verti-
cally integrated monopolies, the modern approach offers to separate natural monopoly from
the competitive segment of the market and regulate only the natural monopoly segment. The
modern approach creates a theoretical background for the new paradigm towards district
heating regulation. The independent regulatory authority and local public authorities present
the institutional framework for district heating sector regulation in Ukraine.

Key words: public utility regulation, independent regulators, local authorities, district
heating sector.
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1. Introduction

District heating sector plays a crucial role in meeting
basic heating needs in Ukraine. Despite the importance of the
sector, it faces serious problems related to affordability, qual-
ity of service, and financial sustainability of the sector. As
stated in the World Bank reports, the district heating sector in
Ukraine had been heavily subsidized through the provision
of natural gas at below-market prices to the utilities that pro-
duced heat for residential consumers. Therefore, the cost of
residential heat was below the market prices.

Additionally, residential district heating tariffs covered on
average of 60 percent of the already low cost of heat produc-
tion. As a result of low tariffs, district heating companies did not
have funds for system modernization and maintenance. Lack of
funds negatively affected the quality of heating services. The
situation in the sector worsens due to inefficient regulation.

Therefore, this paper aims to provide a legal analysis of
the institutional framework for public utility regulation based
on the case study of the district heating sector in Ukraine.
The tasks of the paper are as follows: to explore the new par-
adigm for district heating sector regulation and to analyze the
institutional framework for district heating sector regulation
in Ukraine.

2. New paradigm towards district heating sector reg-
ulation

District heating systems are predominantly designed as
isolated systems that are not connected. Due to these tech-
nological limitations, there is no direct competition between
heat suppliers. For many years district heating, together with
other network industries, were considered as natural monop-
olies and therefore were regulated. However, in recent years
the approach to utility regulation was changed. Network
industries are not treated as monolithic natural monopolies.
Instead, they are divided into different activities that allow
applying regulation and competition within a single market
(Kazantseva, 2018).

District heating is a system of centralized heat produc-
tion and distribution typically for urban areas. It has already
been mentioned above that district heating is a closed system,
which consists of heat plants (which often produce heat and
electricity simultaneously) and a network of distribution and
returns pipes. The heat systems meet residential and commer-
cial needs for space heating and hot water and often provide
heat to industry (Mandil, 2004).
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The technological chain allows it to distinguish four different activities within the
district heating system: heat production, transmission, distribution, and supply. The tra-
ditional approach tends to structure and regulate utilities as vertically integrated monop-
olies. The modern approach offers to separate natural monopoly from the competitive
segment of the market and regulate only the natural monopoly segment.

In the scientific literature, it is a widely accepted opinion that heat transmission,
distribution, and supply constitute a natural monopoly segment of the district heating
market (Soderholm & Warell, 2011; Westin & Lagergren, 2002). Barriers to the market
entry and exit are a precondition to natural monopoly status. Extending this approach,
M. Wissner argues the following. According to the scholar, free entry means that “new-
comers face no disadvantages in terms of production technology and perceived product
quality compared to the incumbent”. Technically, third party access to district heating
distribution grids is possible. However, in practice, it is difficult to ensure free market
entry. In contrast to the later, free market exit means that “the company may exit the
market without barriers, in particular, that it can recover all the costs incurred when
entering the market through sales of the assets used”. In general, capital costs for the
construction of district-heating distribution grids are substantial. M. Wissner points out
that “if competitors built a second heating distribution grids they could hardly earn the
costs incurred when leaving the market” (Wissner, 2014). Therefore, district-heating dis-
tribution grids, as well as supply networks are not contestable and may be referred to
natural monopolies.

In the case of heat production, most scholars support the statement that this activity
does not constitute a natural monopoly. Therefore, it allows the introduction of a com-
petitive mechanism. However, opening the market to competition and ensuring non-dis-
criminatory third party access of heat producers to the networks, require the vertical sep-
aration between the heat production and heat distribution to the district heating network.
Such separation means that the regulation only needs to address the network operations,
while the different heat producers will be competing in a mostly free market. However,
unbundling is not always possible. The reason is that from an operational perspective
production, distribution and supply tend to be tightly integrated.

Furthermore, unlike other network industries, the technology used by district heating
makes long distance transmission and supply inefficient. Besides, the district heating
sector has a relatively small size of markets that do not allow many entities to operate
and compete (Soderholm & Warell, 2011; Kessides, 2004). During the liberalization
of the district heating market, these externalities should be taken into account. In case
unbundling is not a feasible solution, indirect form of competition such as competition
between sources of heat, wholesale competition, competitive bidding and yardstick com-
petition (benchmarking) could also be considered.

3. Institutional framework for district heating sector regulation in Ukraine

The economic and technological characteristics of the public utility sector, together
with the level of political and socio-economic development of the country, affect the
institutional model of the state regulation. Given the local nature of industries that
belong to the public utility sector, the structure and functioning of these industries differ
considerably both within a single country and in comparison with other countries. Thus,
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the local nature of the public utility sector causes the lack of a unified approach to the
organization, regulation, and financing of the sector.

As stated in the World Bank’s report on infrastructure reforms, several decisions are
crucial for institutional model of the public utility sector, including the sector competence
of regulators, the allocation of regulatory powers between regulator and local authorities,
as well as relationship of regulatory authorities with sector ministries and competition or
antitrust authorities (Kessides, 2004). These decisions also affect the institutional model
for district heating sector regulation.

The institutional framework for district heating sector regulation can be presented by
independent regulatory authorities (regulators) or governmental institutions (ministries,
agencies, inspections, etc.), as well as municipalities or other local administrations that
are responsible for the organization of heating, planning of local infrastructure, approval
of investment, price regulation and other practical actions in the organization of central-
ized heat supply.

It is important to emphasize that the legal status of regulators mainly depends on their
role and place in the system of public administration. Thus, regulators may have the status
of independent bodies of public administration that do not belong to any of the branches
of government, or they can enter the system of executive bodies. Accordingly, if regu-
lators are not organizationally separate from the system of executive bodies, they must
still be functionally independent. In some cases, specific functions of utility regulation,
in particular, licensing, price and tariff setting, control, etc., are the responsibility of the
central executive authorities. However, this practice leads to ineffective regulation, since
it makes it impossible to ensure the real independence and accountability of such bodies.

Over the decades, sector ministries were responsible for regulation of the district
heating sector in Ukraine. In 2010, a new institutional model of public utility regulation
in Ukraine was presented by establishing the public utility regulator. Despite centraliza-
tion of regulatory powers, licensing and tariff regulation powers were divided between
the public utility regulator and local authorities — oblast, Kyiv and Sevastopol city state
administrations, as well as local self-government authorities.

The analysis of the Laws of Ukraine allows us to conclude that national legislation
does not determine a clear institutional model for public utility regulation. The Law of
Ukraine “On Natural Monopolies” considers national commissions for natural monop-
olies regulation, executive authorities and local self-government authorities as regula-
tory authorities in the sectors that are natural monopolies. The Law also allows to del-
egate some regulatory powers to the Council of Ministers of the Autonomous Republic
of Crimea, oblast, Kyiv and Sevastopol city state administrations (Verkhovna Rada of
Ukraine, 2000).

The Law of Ukraine “On State Regulation in the Public Utility Sector” (Verkhovna
Rada of Ukraine, 2010) stipulates that the National Energy and Public Utility Regulatory
Commission is the only authority responsible for regulation of public utility sector. At the
same time, there are no provisions in the Law regarding the regulatory powers of local
authorities. The lack of provisions on the role of local authorities in the regulation of public
utility sector can be explained by the fact that when this Law was adopted, it had a title
“On the National Commission for Public Utility Regulation of Ukraine”. The Law aimed
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at defining the legal basis for the functioning of the public utility regulator. However, in
2011 the Law was amended. As it follows from the new title of the Law as well as from the
Preamble of the Law, it determines the legal basis for state regulation in the public utility
sector. Therefore, the Law of Ukraine “On State Regulation in the Public Utility Sector”
shall include provisions on the role on the role of local authorities in the regulation of pub-
lic utility sector, as well as clear determine their regulatory powers and relationship with
the National Commission for Energy and Public Utility Regulation of Ukraine.

The Law of Ukraine “On Heat Supply” determines that state regulation in the district
heating sector is carried out by the Cabinet of Ministers of Ukraine, National Commis-
sion for Energy and Public Utility Regulation of Ukraine, the Council of Ministers of the
Autonomous Republic of Crimea, oblast, Kyiv and Sevastopol city state administrations
(Verkhovna Rada of Ukraine, 2005). Special attention shall be paid to the fact that this
list of regulatory authorities in the district heating sector excludes local self-government
authorities. However, local self-government authorities play an important role in tariff
regulation and their regulatory powers in the district heating sector determined by the
Law of Ukraine “On Local Self-governance in Ukraine”. The Law of Ukraine “On Heat
Supply” specifies the powers of the National Commission for Energy and Public Util-
ity Regulation of Ukraine regarding the regulation of the district heating sector. At the
same time, the Law does not define the regulatory powers of the Cabinet of Ministers of
Ukraine. Regarding the powers of the Council of Ministers of the Autonomous Republic
of Crimea, oblast, Kyiv and Sevastopol city state administrations, the Law mentioned
above only determines that these authorities shall carry out licensing and control.

One of the key conclusions is that the lack of a comprehensive administrative law
concept of state regulation in public utility sector, as well as inadequate legal frame-
work for district heating sector regulation, affects the effectiveness of state regulation
in general. The Law of Ukraine “On State Regulation in the Public Utility Sector” shall
clear determine that the National Commission for Energy and Public Utility Regulation
of Ukraine is the only regulatory authority that regulates utilities in the district heating
sector, water supply, and sewage, as well as municipal waste management sector. The
National Commission for Energy and Public Utility Regulation of Ukraine is entitled to
delegate certain regulatory powers to local public authorities. These provisions should
be reflected in the Law of Ukraine “On State Regulation in the Public Utility Sector” as
well as the Law of Ukraine “On Heat Supply”.

4. Conclusions

The traditional approach tends to structure and regulate utilities as vertically inte-
grated monopolies. This modern approach offers to separate natural monopoly from the
competitive segment of the market and regulate only the natural monopoly segment. The
separation of natural monopoly from the competitive segments of the market achieved
by breaking down of vertically integrated monopolies and unbundling of their activities
is not always feasible for the district heating sector. However, some forms of indirect
competition still can occur in the sector.

The institutional framework for district heating sector regulation in Ukraine includes
the independent regulatory authority and local public authorities. The National Commis-
sion for Energy and Public Utility Regulation of Ukraine is the only regulatory authority
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that regulates utilities in the district heating sector, water supply, and sewage, as well
as the municipal waste management sector. The National Commission for Energy and
Public Utility Regulation of Ukraine is entitled to delegate certain regulatory powers to
local public authorities.
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THCTUTYIINHE 3ABE3NNEYEHHSA JTEPKABHOI'O PETYJIIOBAHHSA
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HEHTPAJII30OBAHOI'O TENJIOMIOCTAYAHHS B YKPATHI

AnboHa Ka3saHueBa,
y4acHuK nporpamuv IHCTUTyTy niaepcTea y cepi BiAHOBIOBAIbHOI eHepreTuku,
M. BalumHrroH

aokazantseva@gmail.com
orcid.org/0000-0003-4938-6701

Mema. Cmammio npucesyeno ananizy incmumyyitino2o sabesnedenns pe2ynioeants cghepu
KOMYHATIbHUX HOCTY2 HA NPUKAAOI CEKMOpa YeHmpanizogano20 menionocmaianisi.

Memoou. /[ns yineii docniodicentst agmop 30MICHIOE AHAI3 HOBOI napaouemu peyno8ants
cucmemu YeHmpariz08aH020 MENIONOCMAYAHHS, A MAKOJC THCMUMYYIIHO20 3a0e3nedeHHs.
0epIICagHo20 pesyliosantss y cepi menionocmadanis 6 YKpaini uisxom 3acmocy6anis
PopmanbHO-02iUH020 T 0edyKMuUeHo20 memodis. i Memoou maxosc cmaiu OCHOB0IO OISl
POPMYTIOBAHHANPONO3UYIL, CHPSMOBAHUX HA B0OCKOHALEHHS 3aKOHOAA8CMEa YKkpainu cmocoeHo
IHCmMUmMYYiiiHo20 3a0e3nedenst 0epICcasHO20 Pe2yio8aHHs Yy chepi menionoCcmavanis.

Pesynomamu. Iepuia vacmuna 30cepeddicena Ha aHanizi mpaouyiiiHux i Cy4acHux nioxooie 0o
susHaAUeHHsT cmpyKmypu cghepu menionocmavanua ma i pecymosanns. Tpaouyitnuii nioxio
NOIA2AE 8 MOMY, WO NIONPUEMCIBA Y Chepi MENTONOCMAYaHHS € BEPMUKATLHO THIMEZPOSAHUMIU
MOHORONISIMU, SIKI NiOnsearomby OepicasHomy pezymosantio. Hamomicmv cyuachuil nioxio
NPONOHYE GIOOKpeMUMU NPUPOOHY MOHONOMIO 6I0 KOHKYDEHMHO20 CeSMEHMA PUHKY md
peaymogamuy e MOHONONbHULL CeeMeHm. Jlpyea 4acmuHa GUCEIMIIOE NUMAHHS U000
ocobrugocmetl cghepu MmenIoNOCMA4anHs, a came ii I0KaTbHULL Xapakmep. Aemop pooums
BUCHOBOK NPO me, W0 He ICHYE €OUHOI YHIQIKOBAHOT THCMUMyYiiHOT MOOel 0epiHcagHo2o
peaymogants y cghepi mennonocmavanns. Ha niocmasi amanizy 3axonodaecmea Yxpainu
BUHAUEHO, WO BIOCYMHICMb YIMICHOI AOMIHICMPAMUSHOL NPABo6oi KOHYENyii 0epircasrHozo
DPe2ymiosants y cepi KOMYHATbHUX NOCTYe, A MAKOJC HEHANeNCHe HOPMAMUSHO-NPABOGe
De2YNo8anHs 1020 THCIMUMYYItIHO20 3a0e3nedents, Wo NPOSGIACMbCs 8 HEY3200MCeHOC
3aKOHOOABCMEA, CYMMEBD GNIUBAE HA ePEKMUBHICHTL OEPIHCABHO20 PESYIIOBAHHSL.

Bucnoeku. Cyuachuii nioxio 0o usHayenHs cCmMpyKmypu cgepu menionocmayants ma
il pecynoeants nponomye 6i00KpeMIo8amu npupooHy MOHONONIK GI0 KOHKYPEHMHO20
cecMeHma puHKy ma, GiONOGIOHO, pe2yniogamu Juule MOHONOAbHUL ceemenm. Biomax
cyuacHuil nioxio 8UHAYAE MEOPEMUIHY OCHO8Y OISl HOBOT napaduemu w000 pe2yio8anHs
cpepu mennonocmauanua. IHcmumyyiiina mMoodenb 0epicasHo2o pezynto8anis y cepi
menionocmadanus 6 Yxpaini npeocmagnena He3anNedCHUM OpP2AHOM  OepAHCABHO20
pe2yNio8aH s ma MiCyegumu op2anamu nyoriuHol 61aou.

KurouoBi cioBa: perymroBanHs cepr KOMYHAIBHHX IIOCIYT, HE3aJEXKHI PEryJsTopH,
MiCIIeBi Opranu myOi4HoOi BIaH, cepa TeIIonoCcTaqyaHHs.
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DETERMINANTS OF THE STATE POLICY EFFECTIVENESS
IN THE FIELD OF SCIENCE IN UKRAINE

On the modern stage of Ukrainian society s development, we make findings of the fact that
there is no conceptual idea about the content of state policy in the field of science, about the
mechanisms of its formation and realization. The foregoing stipulates the necessity of formu-
lation of the completed and perfect theory of state policy in the field of science.

The author of the article has set the purpose through the prism of the analysis of the current
legislation norms, as well as critical studying the works of modern scholars, to formulate the
author's concept of state policy in the field of science in Ukraine and to define key determi-
nants of its efficiency.

Achievement of the formulated objective is carried out by the assistance of comprehensive
and consistent application of the proper scientific tools, presented by such methods of scien-
tific cognition as: logical and semantic, system, structural and logical, by the methods of
grouping, deduction, induction, analysis and synthesis, etc.

Results. The author of the article has accomplished analysis of scientific works focused on
finding out the content of state policy in the field of science. The author has succeeded to
establish that state policy in the field of science is rather often considered from structural
point of view, i. e. as derivation, which consists of certain aggregate of elements. In authors
opinion, such an approach is mechanical to a certain extent, then those numerous relations
and factors, which provide its concerted functioning, remain unaddressed. For solving this
task, as noted in the article, it is necessary to determine the state policy in the field of science
as a strategy and tactics of state activities in the field of science that corresponds national
interests and international standards.

As a result the author makes conclusions that the important stages of forming and, at the
same time key determinants of state policy efficiency in the field of science in Ukraine are:
forecasting effort, strategic planning and object-oriented programming. To increase the effi-
ciency of the implementation of state policy in the field of science in Ukraine, the author
has grounded the necessity of making amendments and alterations to the Law of Ukraine
“On Scientific, Research and Technical Activity”, which must determine forecasting effort,
strategic planning and object-oriented programming as the methods of state regulation and
management in the scientific, research and technical activity.

Key words: policy, state policy, state policy in the field of science, science, efficiency, deter-
minants, forecasting effort, strategic planning, object-oriented programming.
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1. Introduction

The proclamation of independence, the formation of a
civil society, the change of economic conditions of the econ-
omy management, the ideology of the development of mar-
ket relations in Ukraine — all of those things set new chal-
lenges for the authorities regarding public administration in
the field of science. In terms of the globalization challenges,
the forms of science organization, historically, can not remain
unchanged, so there is an urgent need for the transformation
of state policy because of the transition from exclusively
state science to the creation of new mechanisms of public
administration, sources of funding and organization of scien-
tific activities. Besides, due to the complication of the public
administration object, where market elements appeared, it is
necessary to develop effective mechanisms that would ensure
the development of science and at the same time create con-
ditions for improving its economic and social efficiency.

Various theoretical substantiation of state policy in the
field of science in general and in Ukraine in particular can
be found in the scientific works of such famous scholars as:
A.Abdulov, A. Azizov, V. Arutiunov, A. Bezborodov, O. Vaha-
nov, H. Volkov, L. Hokhberh, N. Hordieieva, D. Hvishiani,
A. Hudkova, O. Dynkin, H. Dobrov, S. Zdioruk, H. Kalytych,
D. Karkavin, K. Korzhavin, V. Kremen, B. Liebin, B. Mal-
itskyi, L. Mindeli, S. Mykulynskyi, O. Popovych, K. Popper,
V. Rasudovskyi, A. Sokolov and others.

2. Previously unsolved problems

Recently, the Ukrainian state has been actively involved
in creating elements of the market innovation system and
adapting science as its most important element to new polit-
ical, social and economic conditions. However, the actions
of the public administration agencies in this area were not
always systematic and consistent. As a result, new and old
forms of organization of science both exist in parallel, and
come into conflict to some extent. A number of areas of pub-
lic administration of science does not have adequate human
resources, information and analytical, financial support.

The foregoing requires the need to form a complete
and perfect concept of state policy in the field of science in
Ukraine and to determine the key determinants of its effec-
tiveness.

3. Main part

Speaking about state policy as the category, we must take
into account the fact that although the term “state policy” is
widely used in the Ukrainian legislation, but it does not con-
tain a clear normative definition of what we should under-
stand under this category.

The analysis of Ukrainian legislation allows us to note the
following:
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— first of all, the category of state policy is generally used in a particular context,
in linking to specific needs. Thus, for example, the clause 1, Part 1 of the Art. 1 of the
Law of Ukraine “On the Principles of State Regional Policy” dated from February 5,

2015 enshrined the definition of “state regional policy” (Verkhovna Rada of Ukraine,
2015);

— secondly, the legislation of Ukraine uses synonymous of the category of state pol-
icy. For instance, Part 1 of the Art. 116 of the Constitution of Ukraine notes “the policy of
the state”, and Part 4 of the Art. 138 uses the term “policy of Ukraine” (Verkhovna Rada
of Ukraine, 1996);

— thirdly, there is a special Law of Ukraine “On the Principles of Internal and For-
eign Policy” dated from July 1, 2010, which, although does not define the concept of
“state policy”, but outlines the main principles of the implementation of the internal and
foreign state policy of Ukraine (Verkhovna Rada of Ukraine, 2010);

— fourthly, state policy, in the context of realization of its certain directions,
is mentioned in a fairly large number of laws of Ukraine and subordinate regulatory
acts, for instance, in the Law of Ukraine “On Waste Products” dated from March 5,
1998 (Verkhovna Rada of Ukraine, 1998) or in the Regulations about the Ministry of
Regional Development, Building and Housing and Communal Services of Ukraine,
approved by the Resolution of the Cabinet of Ministers of Ukraine dated from April 30,
2014 Ne 197 (Cabinet of Ministers of Ukraine, 2014). At the same time, these acts do not
define the category of “state policy”;

— fifth, the Ukrainian legislation regulates the main directions of the state policy
of Ukraine. It is about the foreign and internal state policy of Ukraine. Thus, in accor-
dance with the Law of Ukraine “On the Principles of Internal and Foreign Policy” dated
from July 1, 2010, Ukraine’s internal policy consists of: internal policies in the spheres
of developing local self-government and stimulating regional development; internal
policy in the field of the formation of civil society institutions; domestic policy in the
field of national security and defense; internal economic policy; domestic policy in the
social sphere; internal policy in the environmental sphere and the sphere of technogenic
safety, etc. The principles of Ukraine’s foreign policy include: ensuring Ukraine’s inte-
gration into European political, economic, legal space in order to gaine membership in
the European Union; ensuring national interests and security of Ukraine by maintain-
ing peaceful and mutually beneficial cooperation with the members of international
community in accordance with generally recognized principles and norms of interna-
tional law; ensuring protection of the sovereignty, territorial integrity and inviolability
of Ukraine’s state borders, its political, economic, energy and other interests by diplo-
matic and other means and methods provided by international law; ensuring protection
of the rights and interests of citizens and legal entities of Ukraine abroad; establishment
of the leading place of Ukraine in the system of international relations, strengthening
international authority of the state, etc.

In case of the lack of a clear definition of the category of “state policy” in the leg-
islation of Ukraine, it is necessary to refer to the works of scholars on this issue. In our
opinion, any definition of state policy in the field of science should not contradict the
general idea about politics in its traditional sense.
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Thus, politics can be regarded as a consequence of the effects of the external envi-
ronment and the distribution of power, as well as a set of leading ideas, and as a set
of institutional structures, and as a decision-making process (Tertychka, 2002). In the
most abstract form, politics represents the sphere of interaction between classes, parties,
nations, peoples, states, social groups, power and population, citizens and their associa-
tions. It is the most important and complex part of social life (Matuzov, 1997).

The abstract form of understanding politics does not determine a full-fledged approach
to ascertaining its content, as there is a lot of controversy surrounding the definition of
the most categorical notion. It is due to the multidimensional and multifaceted nature of
this phenomenon.

This statement is confirmed by the historical fact, the essence of which is reduced to
the fact that the issues of politics, state, society constantly attracted attention of thinkers
of different eras and peoples. In the history of political thought, we distinguish such clas-
sical works on social philosophy as “State” and “Laws” by Plato, “Politics” by Aristotle,
“On the State” and “On the Laws” by Cicero, “The Prince” by Machiavelli, “Leviathan”
by Hobbes, “A Political Treatise” by Spinoza, “The Spirit of Laws” by Montesquieu,
“On the Social Contract” by Rousseau, “The Metaphysical Foundations on Natural Sci-
ence” by Kant, “Grundlagen des Naturrechts” by Fichte, “Philosophy of Law” by Hegel,
as well as the works by Locke, Weber, Jaspers and other thinkers of the past and present
time. However, it should be noted that the works of the ancient pillars of public opinion
study not so much politics as a certain kind of state activity, but as a political world in
the modern sense (Gadzhiev, 1997).

The problem of state policy in the national scientific literature has not yet been ade-
quately covered, but some issues of this problem, namely: conceptual foundations of
state policy, its analysis, means of implementation, etc. set out in the writings of some
domestic scholars. Thus, the conceptual foundations for understanding the state policy
in general can be reduced to the following formulations:

— state policy is the political activity of the state and its institutions aimed at ensur-
ing order in society, harmonizing and subordinating various social interests, achieving
social harmony and organizing the management of the development of social processes
(Lohunova et al., 1999);

— state policy is relatively stable, organized and purposeful activity (inaction) of
state institutions, carried out by them directly or indirectly regarding a certain problem
or a set of problems that affect the life of society (Rebkalo, Tertychka, 2002);

— state policy is a relatively stable, organized and purposeful government activ-
ity in relation to a particular problem or object of consideration, which is carried out
directly or indirectly through authorized agents and affects the life of society (Roma-
nov et al., 2003).

In turn, state policy is reflected in its functions. It is well-known that the main func-
tion for the modern legal state is to protect the interests of a man, to protect his rights
and freedoms, to ensure proper living conditions. Other functions of the state are, to any
extent, subordinated to its implementation. Among them, one can distinguish, first of all,
the creation of democratic conditions for the definition and coordination of interests of
various social groups of society; and secondly, the creation of conditions for the devel-
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opment of production; thirdly, the promotion of education, science and culture; fourthly,
environmental protection; fifth, protection of the constitutional system; sixth, ensuring
law and order.

In this regard, one can talk about state policy in various spheres of society. For
instance, we talk about social, cultural, scientific, economic, regulatory, environmental,
legal policy of the state. Thus, state policy is reflected in the purpose to regulate social
relations, which are formed in real life.

The issue of the very nature of state policy in the field of science also causes conten-
tious debate, reflecting the divergent views of scholars and practitioners on the role of
the state in the scientific system. In this context, we consider it necessary to analyze the
modern approaches of Ukrainian scholars to the conceptual category titled in this article,
which can be reduced to understanding in narrow and broad aspects.

B.A. Malytskyi in the broad sense defines state policy in the field of science as
the long-term behavior of the state in regard to the issues related to science (Malyt-
skyi, 2001).

Representatives of the narrow approach perceive the state policy in the field of science
as the totality of actions of state officials (state authorities, which they personify), aimed at
resolving problems encountered in the process of human activities in the field of science
(Zdioruk, 2006; Kalytych, Korzhavin, 2008). They distinguish among the types of princi-
ples for the formation of state policy in the field of science the following ones: legislative,
normative and purely political (personal). The first two directions are often combined
with one another, the latter is mainly considered in the context of an individual’s role in
the state process because of the complexity of distinguishing the actions of some political
leaders in making a political decision, especially when the change of policy direction
occurs contrary to the current legislative and normative principles of the activity.

The analysis of the above definitions indicates that state policy is often viewed from
structural positions, that is, as an entity consisting of a certain set of elements. This
approach is mechanical to a certain extent, because those numerous relations and factors
that ensure its smooth functioning remain unaddressed. That is why, in our deep con-
viction, it is necessary to distinguish two aspects — strategic and tactical as the basis of
understanding the state policy.

Taking the following scientific provisions as the basis, we can define state policy
as a strategy and tactics that determines the state’s activities in a certain area of life of
society and the state. Such an activity is carried out by the state systematically in order
to achieve certain socially useful results. In our opinion, this very approach to the under-
standing of state policy allows us to show its teleological nature, i.e. that it is aimed at
achieving a certain specific goal, which should be determined by the state policy strategy
in a particular field. This, however, does not exclude the possibility that there may be
intermediate goals, which achievement is determined by the tactics of state policy and
achievements of which are a certain stage in the reaching the general goal of state policy
in a particular field.

Taking into account the above mentioned, in our opinion, state policy in the field of
science can be nominated as a strategy and tactics of state activity in the field of science,
which is in line with national interests and international standards. At the same time,
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the important stages of the formation and, at the same time, the key determinants of its
effectiveness are forecasting effort, strategic planning and object-oriented programming.

Forecasting effort in the field of science is scientifically grounded hypothesis about
the possible state of science in the future, depending on the nature of the forecast back-
ground, as well as on the terms and means of achieving the set goals. The modern stage
of social development is saturated with spontaneous events, paradoxical phenomena and
uncontrolled processes capable of instantly redrawing the image of the future. Under
such conditions, no primary forecast (especially medium or long-term) remains forever
relevant — from the moment of creation to the end of the action. Under the pressure of
random factors, the difference between the initial parameters of the forecast and the
actual socio-economic indicators is increasing, until it reaches a critical limit. After this,
the forecast finally loses relations with reality, and the programs and plans developed on
its basis lose their practical importance.

Only the regular corrections due to changes in the object of regulation and the envi-
ronment (forecast background) can stop the prognosis “devaluation” of the forecast.
Only a systematic correction allows us to ensure the proper flexibility of the forecast,
its adequacy to the current situation, and “consistency” with objective tendencies. Thus,
scientifically-based forecasting is not simply a basic forecasting (forecast of socio-eco-
nomic development, forecast of the effectiveness of planned activities, etc.). It is also
their continuous refinement at all stages of the process.

Unfortunately, prognostic activities in the field of science are often carried out by
evasion of the methodology. Over the past decades, any conceptual or programmatic
document on science issues has been reviewed in regard to the relevance of forecasting.
Appropriate forecasts remained in force even when their unreality became apparent from
the very beginning. In general, prediction in the field of science has limited, static nature.
It is carried out only at the previous stages of making strategic decisions and never
accompanies the process of their implementation.

Touching upon the problems of forecasting, it is impossible to evade the issue of
verification. Verification is an important part of the forecasting process. In the course of
verification, the degree of reliability of the forecasts is determined, their gaps are clar-
ified, the causes of the errors are established. In turn, the obtained information helps to
rationalize the forecast activity, to avoid past failures and to improve overall planning
effectiveness.

Verification is important not only in terms of summing up the final results of the fore-
cast. It is expedient and desirable at the stage of its development. Preliminary verifica-
tion — is an effective tool for checking the forecasts for the compliance with the require-
ments of modern science, the calculation of the probability of their implementation for
the given confident intervals, assessment of their functional completeness.

Unfortunately, forecasting in the field of science is not supported by verification
either at the initial stage or in the final phase. This is precisely why one can explain the
fact that many of the forecasts lose relevance shortly after their development, and their
methodological errors are replicated with constant consistency.

Strategic planning is the mean of formal prediction of future problems and opportu-
nities in both any sphere and the field of science.
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Strategic planning in the field of science is the key element of strategic public admin-
istration in the development of science, which helps authorities responsible for the
implementation of scientific policy directions to make decisions that are coordinated
with the approaches to the realization of their functions, objectives and tasks.

4. The role of strategic planning in forming state policy

The role of strategic planning in forming state policy in the field of science can not
be overestimated that allows consolidating resource potential in the most important areas
of government activity, rational distribution of existing forces and resources, avoiding
various imbalances, unnecessary steps, and wasteful expenditures. Finally, the flexibility
of the state policy in the field of science in Ukraine, its tolerance to crisis phenomena
and adequacy to the challenges of time precisely depend on the strategic planning in the
field of science.

At the present stage of the development of Ukrainian society, the serious disadvan-
tage of strategic planning both in any sphere and in the field of science is its discrete
nature. In accordance with the current legislation, the development of state target-ori-
ented programs and their concepts is carried out on the initiative of public authorities
by the actualization of certain problems of social life (Law of Ukraine “On State Tar-
get Programs™) (Verkhovna Rada of Ukraine, 2004). In practice, this means that the
target-oriented programs (concepts) are adopted not with a predetermined periodicity,
but depending on a number of objective and subjective factors, such as: the existence
of a certain problem, the existence of political will to solve it, the appropriateness of
socio-political situation, etc. And this leads to the fact that unresolved problems continue
to be escalated and gain increasing scales.

The main form of planning in the field of science is the development of state tar-
get-oriented programs aimed at solving the most important problems of the development
of science.

State target-oriented programming in the field of science is an algorithm for develop-
ing a set of interrelated tasks and measures aimed at solving the most important problems
of science development, are carried out by the usage of the funds of the State Budget of
Ukraine and agreed upon by terms of execution, composition of performers, resource
provision.

State target-oriented scientific, research and technical programs are the main mean
of concentration of scientific and technical potential of the state for solving the most
important natural, technical and humanitarian problems and realization of the priority
directions of science and technology development.

The key points of state target-oriented programming in the field of science are:
identification and systematization of strategic goals; development of an integrated sys-
tem of measures aimed at their achievement; construction of a clear algorithm for the
implementation of the planned activities (with a preliminary definition of the perform-
ers, sources and amounts of financing); maximum determination of planned param-
eters, criteria, indicators; the presence of control mechanisms and responsibility for
the achieved results. Thus, state target-oriented programming in the field of science is
characterized by complexity, multi-parameter nature, algorithmics, applied orientation
and imperativeness.
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Unfortunately, the development, adoption and implementation of most of the sci-
ence-related programs is outside the unified legal field. There are currently no legisla-
tive acts or, at least, government decrees that would establish general requirements for
non-targeted program documents, would regulate the procedure for their creation, would
provide control over their implementation. This, on the one hand leads to a huge differ-
ence in programming, and on the other — stipulates the irresponsibility of its subjects.

Taking into account the above scientific considerations, we can state that the reason-
ableness of state policy in the field of science, its purposefulness, reality and efficiency
depend on the quality of forecasting effort, planning and programming. At the same
time, even minor mistakes in their implementation may turn into serious problems while
solving important political tasks. That is why, in our opinion, it is expedient to make
amendments to the Art. 56 of the Law of Ukraine “On Scientific, Research and Techni-
cal Activity” and to supplement it with the Art. 56-1, which should define forecasting
effort, strategic planning and object-oriented programming as the methods of state reg-
ulation and management in scientific, research and technical activity. To this end, the
Articles 56 and 56-1 of the above-mentioned Law shall be worded as follows:

Article 56. Forecasting Effort in the Field of Scientific, Research and Technical
Activity

Forecasting effort in the field of scientific, research and technical activity is a scien-
tifically grounded hypothesis about the possible state of scientific, research and technical
activity in the future, depending on the nature of the forecasting background, as well as
about the terms and means of achieving the set objectives.

Forecasts of the state of scientific, research and technical activity are developed for
short-term (1-3 years) and medium-term (5 years) periods.

The central executive authority in the field of science is responsible for developing
the forecasts for the state of scientific, research and technical activity.

Forecasts of the state of scientific, research and technical activity are being developed
in accordance with the procedure established by the Cabinet of Ministers of Ukraine.

Indicators for predicting the state of scientific, research and technical activity serve
as the basis for the development of state target-oriented programs on science issues.

Article 56-1. Planning in the Field of Scientific, Research and Technical Activity

The main form of planning in the field of scientific, research and technical activity is
the development of state target-oriented programs aimed at solving the most important
problems of science development.

State target-oriented scientific, research and technical programs are developed,
approved and implemented on the basis of the Law of Ukraine “On State Target-Ori-
ented Programs”, in accordance with the procedure established by the Cabinet of Min-
isters of Ukraine.

National target-oriented scientific, research and technical programs are developed
Jfor a period of five years. Sectoral and local target-oriented scientific, research and
technical programs are developed for a period from three up to five years, taking into
account the duration of the current national target-oriented programs.

State target-oriented scientific, research and technical programs are the main mean
of implementing priority directions of the development of science and technology by con-
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centration of scientific and technical potential of the state for solving the most important
natural, technical and humanitarian problems.

State target-oriented scientific, research and technical programs on the priority
directions of science and technology development are formed by the central executive
authority in the field of scientific, research and technical, innovation activity on the basis
of target-oriented projects selected on a competitive basis.

5. Conclusions

As a result the author makes conclusions that the important stages of forming and,
at the same time key determinants of state policy efficiency in the field of science in
Ukraine are: forecasting effort, strategic planning and object-oriented programming.
To increase the efficiency of the implementation of state policy in the field of science
in Ukraine, the author has grounded the necessity of making amendments and alter-
ations to the Law of Ukraine “On Scientific, Research and Technical Activity”, which
must determine forecasting effort, strategic planning and object-oriented program-
ming as the methods of state regulation and management in the scientific, research
and technical activity.

Bibliography:

1. TIpo 3acaau aep:kaBHOI pErioHaIbHOT MOMITHKH : 3aKOH Ykpainu Big 5 mrororo 2015 p.
Ne 156-VIII / BepxoBHa Pana Ykpainu. Binomocti BepxoBnoi Pagu Ykpainu. 2015. Ne 13. Cr. 90.

2. Koncturynis Ykpainu : 3axoH Ykpainu Big 28 yepBHs 1996 p. Ne 254x/96-BP (ctanom
Ha 30 BepecHs 2016 p.) / BepxoBHa Paga Ykpainu. Binomocti BepxoBHoi Pagu Vipainu. 1996.
Ne 30. Cr. 141.

3. TIpo 3acaau BHYTPIIIHBOI 1 30BHINIHBOT MONITUKY : 3akoH Ykpainu Binx 1 mumHs 2010 p.
Ne 2411-VI (cranom Ha 8 nmunus 2018 p.) / BepxosHa Paga Vipainu. Binomocti BepxoBHoi Pagu
Vkpainu. 2010. Ne 40. Cr. 527.

4. Tlpo Bimxoau : 3akoH Ykpainu Big 5 6epesns 1998 p. Ne 187/98-BP (cranom Ha 4 5kOBTHS
2018 p.) / BepxoBna Pana Ykpainu. Binomocti BepxoBHoi Pagn Ykpainu. 1998. Ne 36. Ct. 242.

5. Tlpo 3arBepmxeHHs [TonoxeHHs po MiHICTEpCTBO PErioHaIbHOTO PO3BUTKY, OyIiBHHII-
TBa Ta XUTIOBO-KOMYHAJIHOTO rocrnoaapcTBa Ykpainu : [Tocranosa Kabinety MinicTpiB Ykpa-
rm Bin 30 kBiTHA 2014 p. Ne 197 (cranoMm Ha 5 Tpasus 2017 p.) / Kabiner MiHicTpiB YkpaiHm.
Ooiuiitanit Bicuuk Yipainu. 2014. Ne 51. C. 42. Cr. 1345.

6. Tlpo nepikaBHi 1iIbOBI Tporpamu : 3akoH Ykpainu Bin 18 Oepesns 2004 p. Ne 1621-1V
(cranom Ha 12 sxoBTH# 2018 p.) / BepxoBHa Pana Ykpainu. Binomocti Bepxosroi Pagu Yipainu.
2004. Ne 25. Cr. 352.

7. Tepruuka B.B. JlepxaBHa ToNiTHKA: aHami3 Ta 31ildcHeHHS B Ykpaini. Kuie : Buna-Bo
Comowmii ITasmmuxo «OCHOBM», 2002. 750 c.

8. Tamxues K.C. Brenenue B nonutnyeckyro Hayky. Mocksa : Jloroc, 1997. 544 c.

9. Jlorynosa M.M., IllaxoB B.A., IlleBuenko M.®. KonnenTyanbHi 3acanu Teopii HONITHKH.
Kwuis : Bug-Bo YALTY, 1999. 160 c.

10. Jlep>kaBHa MOJIITHKA: aHAJI3 Ta BIPOBA/HKCHHS B YKpaiHi : KOHCIIEKT JICKIIIH 10 HaBYaJlb-
Horo Moxyns / yki. : B.A. Pebkano, B.B. Tepruuka. Kuis : Bun-so YAZY, 2002. 80 c.

11. Pomanos B.€., Pynix O.M., bpyc T.M. Jlep>kaBHa [ojIiTHKA: aHAJIi3 Ta MEXaHi3MHU ii BIIPO-
BajpkeHHs. J{ainponerposerk : JIPIJTY HATY, 2003. 72 c.

12. AxTyasbHi MUTaHHS METOAOJIOTIT Ta MPAKTHKH HAYKOBO-TEXHIYHOI MONITHKH / 3a pel.
B.A. Mamiupkoro. Kuis : VkpIHTET, 2001. 204 c.

30 AnMinictparuBHe npaBo i nmponec. — Ne 1 (24). —2019.



HAYKOBE ITPABO

13. T'ymanitapHa nomnitika Ykpaincekoi JlepaBu B HOBITHIH mepiox : MoHOTpadis / 3a pex.
C.I. 3niopyxka. Kuis : HIC/], 2006. 403 c.

14. Kamutuu I'.1., Kopxapin K.M. HaykoBo-TexHOIOTIYHK Ta iIHHOBAIITHUI PO3BUTOK: KOH-
nernii, Mmozeni, pimenns. Kuis : YkpIHTEI, 2008. 268 c.

15. Mary3os H.HW. Ilonstue u OCHOBHBIE NPHOPUTETHI POCCUICKONM IMPaBOBOM MOJUTUKH.
IIpaBoBenenue. 1997. Ne 4. C. 6-17.

References:

1. Verkhovna Rada of Ukraine (2015). Pro zasady derzhavnoi rehionalnoi polityky: Zakon
Ukrainy vid 5 liutoho 2015 r. Ne 156-VIII [On the Principles of State Regional Policy: Law of
Ukraine dated February 5, 2015 Ne 156-VIII]. Vidomosti Verkhovnoi Rady Ukrainy, no. 13,
art. 90 [in Ukrainian].

2. Verkhovna Rada of Ukraine (1996). Konstytutsiia Ukrainy: Zakon Ukrainy vid 28 chervnia
1996 r. Ne 254x/96-BP (stanom na 30 veresnia 2016 r.) [The Constitution of Ukraine: Law of
Ukraine dated June 28, 1996 Ne 254x/96-BP (as of September 30, 2016)]. Vidomosti Verkhovnoi
Rady Ukrainy, no. 30, art. 141 [in Ukrainian].

3. Verkhovna Rada of Ukraine (2010). Pro zasady vnutrishnoi i zovnishnoi polityky: Zakon
Ukrainy vid 1 lypnia 2010 r. Ne 2411-VI (stanom na 8 lypnia 2018 r.) [On the Principles of Internal
and Foreign Policy: Law of Ukraine dated July 1,2010 Ne 2411-VI (as of July 8, 2018)]. Vidomo-
sti Verkhovnoi Rady Ukrainy, no. 40, art. 527 [in Ukrainian].

4. Verkhovna Rada of Ukraine (1998). Pro vidkhody: Zakon Ukrainy vid 5 bereznia
1998 r. Ne 187/98-BP (stanom na 4 zhovtnia 2018 r.) [On Waste: Law of Ukraine dated March 5,
1998 Ne 187/98-BP (as of October 4, 2018)]. Vidomosti Verkhovnoi Rady Ukrainy, no. 36, art.
242 [in Ukrainian].

5. Cabinet of Ministers of Ukraine (2014). Pro zatverdzhennia Polozhennia pro Ministerstvo
rehionalnoho rozvytku, budivnytstva ta zhytlovo-komunalnoho hospodarstva Ukrainy : Posta-
nova Kabinetu Ministriv Ukrainy vid 30 kvitnia 2014 r. Ne 197 (stanom na 5 travnia 2017 r.)
[On Approval of the Regulation on the Ministry of Regional Development, Construction and Hous-
ing and Communal Services of Ukraine: Resolution of the Cabinet of Ministers of Ukraine dated
April 30, 2014 Ne 197 (as of May 5, 2017)]. Ofitsiinyi visnyk Ukrainy, no. 51, pp. 42, art. 1345
[in Ukrainian].

6. Verkhovna Rada of Ukraine (2004). Pro derzhavni tsilovi prohramy: Zakon Ukrainy vid
18 bereznia 2004 r. No 1621-IV (stanom na 12 zhovtnia 2018 r.) [On State Target Programs: Law
of Ukraine dated March 18, 2004 Ne 1621-1V (as of October 12, 2018)]. Vidomosti Verkhovnoi
Rady Ukrainy, no. 25, art. 352 [in Ukrainian].

7. Tertychka, V.V. (2002). Derzhavna polityka: analiz ta zdiisnennia v Ukraini [State Policy:
Analysis and Implementation in Ukraine]. Kyiv: OSNOVY [in Ukrainian].

8. Gadzhiev, K.S. (1997). Vvedenie v politicheskuiu nauku [Introduction to political sci-
ence]. Moscow: Logos [in Russian].

9. Lohunova, M.M., Shakhov, V.A., Shevchenko, M.F. (1999). Kontseptualni zasady teorii
polityky [Conceptual foundations of the theory of politics]. Kyiv: UADU [in Ukrainian].

10. Rebkalo, V.A., Tertychka, V.V. (eds.) (2002). Derzhavna polityka: analiz ta vprovadzhen-
nia v Ukraini: konspekt lektsii do navchalnoho modulia [State Policy: Analysis and Implementa-
tion in Ukraine: a summary of lectures to the curriculum]. Kyiv: UADU [in Ukrainian].

11. Romanov, V.Ye., Rudik, O.M., Brus, T.M. (2003). Derzhavna polityka: analiz ta mekha-
nizmy yii vprovadzhennia [State policy: analysis and mechanisms for its implementation]. Dni-
propetrovsk: DRIDU NADU [in Ukrainian].

http://applaw.knu.ua/index.php/arkhiv-nomeriv/1-24-2019 31



OCOBJIMBE AJIMIHICTPATUBHE ITPABO

12. Malytskyi, B.A. (ed.) (2001). Aktualni pytannia metodolohii ta praktyky naukovo-tekh-
nichnoi polityky [Topical issues of methodology and practice of scientific and technical policy].
Kyiv: UkrINTEI [in Ukrainian].

13. Zdioruk, S.I. (2006). Humanitarna polityka Ukrainskoi Derzhavy v novitnii period:
monohrafiia [Humanitarian policy of the Ukrainian state in the modern period: a monograph].
Kyiv: NISD [in Ukrainian].

14. Kalytych, H.I., Korzhavin, K.M. (2008). Naukovo-tekhnolohichnyi ta innovatsiinyi roz-
vytok: kontseptsii, modeli, rishennia [Scientific, technological and innovative development: con-
cepts, models, solutions]. Kyiv: UkrINTEI [in Ukrainian].

15. Matuzov, N.I. (1997). Poniatie i osnovnye prioritety rossiiskoi pravovoi politiki [ The con-
cept and main priorities of the Russian legal policy]. Pravovedenie, no. 4, pp. 617 [in Russian].

JETEPMIHAHTU EOEKTUBHOCTI JEP)KABHOI INOJAITUKH
V COEPI HAYKH B YKPATHI

Cepriit MocboHgas,
rPOPEKTOP 3 HaB4asIbHOI Ta HAyKOBOI PO6OTU YHIBEPCUTETY Cy4aCHUX 3HaHb,
JOKTOP I0pUANYHUX HAYK, npogecop

orcid.org/0000-0003-4417-1074
40533@ukr.net

Ha cyyacnomy emani po3eumxy YKpaiHCbKo2o CYCRITbCMBA KOHCMAMyemvcsi gaxm
BIOCYMHOCMI KOHYENMyaibHO20 YAGLEHHI NPO 3MIiCm 0epicagHoi nonimuku y cgepi
HAyKU, npo mexauizmu it hopmysanmns ma peanizayii. Buknadene symosntoe neobxionicme
opmynrosanms 3a6epuieHoi ma 00CKOHAN0L meopii 0epicasHoi nonimuxu y cgepi HayKu.

Y cmammi nocmaenena mema Kpizv npusmy auanizy HOpM HUHHO2O 3AKOHOOABCMEA,
a maxodc KpUmuuHO20 GUGUEHHS Npayb CYYACHUX YUEHUX CQOPMYNI08AMU AGMOPCHKY
KOHYenyito 0epicasHoi nonimuku y cgepi Hayku 6 Yxpaiwi ma eusHauumu Kiouosi
Oemepminanmamu ii egpekmueHoOCmi.

Hocaznenns cgopmynvosanoi memu 30ilCHIOEMbCA 3a 00NOMO2010 KOMNJLEKCHO20
i nocni0o8HO20  3ACMOCY8AHHS  GIONOBIOHO2O0 — HAYKOBO20  [HCMpYyMeHmapiio,
npeoCcmasneHo20 MakuMu MemoOamMu HAyKo8020 NI3HAHHA, AK N02IKO-CeMaHMUyHUll,
cucmemHull, CMpYKMypHO-102I4HULL, Memoou epynyeamHs, 0eO0yKyii, iHOyKyii, ananizy
ma cunmesy moujo.

Pezynomamu. Y cmammi nposedeno ananiz Haykosux 00pooKi8, NPUCESIUEHUX 3 ACYBAHHIO
3micmy 0epoicasHoi nonimuxu y cgpepi nayku. Aemopy 60anocs 6CmMaHo8UMuU, Wo 0epICcasHy
noimuKy y cpepi HayKu 00CUms 4acmo po32naoaioms 3i CMpYKmMypHUX no3uyiti, moomo sax
VMEOPeHHs, Wo CKIa0acmvbcs 3 NeeHoi cykynnocmi enemenmis. Ha oymky aemopa, maxuii
niOXi0 € NEGHOI MIPOIO MEXAHIUHUM, AOCE NO3A YEAL0I0 3AIUMUAIOMbCSL MI YUCTICHHI 36 'S3KU
il pakmopu, sKi 3a0e3neuyromy il 31a200%0ceHe QYHKYIOHY8aHHA. [N 6UPIUEHH Yb02o
3A60aHHs HEOOXIOHO OepHCaBHy NONIMUKY V chepi HayKu HOMIHY8amu sk cmpameziio ma
MaxmuKy OisIbHOCMI 0epacasu y cghepi HayKu, Wo 8iON0BIOAE HAYIOHANILHUM IHMepecam i
MIHCHAPOOHUM CIMAHOAPMAM.

Ak niocymok podumscsi 6UCHOBOK NpO me, W0 GAJCIUSUMU emanamu GopmyeanHs
U BOOHOYAC KAOUOBUMU OemepMIHAHMAaMU epexmueHoCmi 0epiucagHol NONIMuKU
Yy cgpepi nayku 6 Yxpaiui € npozcnosysanms, cmpameziune NAAHYSAHHA MA Yilboge
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npoepamyeans. [ns nioguwents epekmuenocmi 30ilCHeH s 0ePACAGHOT NOTTMUKY Y
cepi Hayku 6 Yxpaini 00IpyHmMo8aHO He0OXiOHICMb 6HeCeHHs 3MiH | OONOBHEHb 00
3axony Yrpainu «Ilpo Hayko8y i HAYKOBO-MeXHIUHY OIANbHICMb Y, Y AIKOMY 64PMO cepeo
Memo0ie 0epiHcasHO20 pe2yNio8anHs Ul YNPAGIIHHA 6 HAYKOGIU I HAYKOBO-MEXHIUHIl
OiANbHOCMI  BU3HAYUMU NPOSHO3YBAHHA, CcmpameziuHe NIAHY6AHHA mMA Yilbose
npo2pamy8aHHs.

Kuio4uoBi cjioBa: mojiTHKa, Jep)KaBHA IMOJITHKA, JEp:KaBHA TMOJITHKA y cdepi HayKH,
Hayka, e()eKTHBHICTb, JETEPMiHAHTH, IPOTHO3YBaHHS, CTPATEriuyHe IIaHyBaHHSI, LiIbOBE
IporpaMyBaHHS.
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COURT RULINGS IMPACT ON ELECTRONIC COMMUNICATIONS
LAW SYSTEMATIZATION

Purpose. The paper reveals the directions of using legal positions of court rulings to systema-
tize the electronic communications law regarding consolidation of legal regulations within
the national legal framework of Ukraine, taking into account supranational practice of legal
support of the electronic communications market participants.

Methods. For achievement of research purposes, the author uses special legal methods of
scientific knowledge: formal-logical, system-functional, comparative-legal.

Results. In the first part of the paper, the author deals with the place of the court rulings in
the system of sources, according to which the consolidation of the electronic communications
law provisions is to be carried out. Taking into account the latest doctrinal approaches, the
“truncated” quality of such sources of law is specified. The author gives examples of how
the Supreme Court’s legal position concerns the definition of the legal limits for the public
administration to use tools in relation to the electronic communications, operation of radio
frequency and number resources of Ukraine, etc.

The second part of the paper highlights that the provisions of the European Court of Human
Rights practice might affect the electronic communications law not only to determine the
essence of certain types of sources of the law, the system of the electronic communications
law, but also on the implementation of legal regulations in this area. Role of the European
Court of Human Rights practice has been demonstrated as to systematize the electronic com-
munications law in the context of dogmatic legal regulations.

Conclusions. Firstly, on the basis of the analysis of the European and national court rulings,
the author concludes that it is expedient to implement the legal positions of the judicial
authorities that will promote the institutionalization of the rule of law principle in the functio-
ning of the electronic communications market. Secondly, it has been proved that the Supreme
Court’s rulings might contain conclusions on the further practice of dealing with similar
cases. Generalization of practice, explanations and guidance of the Plenum is an overhead
structure that defines judicial practice in the lower courts with a view to resolving conflicts
in conducting activities in the electronic communications market, using activity tools by the
public administration.

Key words: systematization of law, legal system, administrative law, legal framework, tools,
implementation, consolidation.
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1. Introduction

The main purpose of the electronic communications law
systematization of, as well as any other sphere of public
relations, is to optimize regulatory mechanisms in this area,
as well as to create conditions for the free and effective
functioning of the electronic communications market, to
eliminate regulatory gaps and to prevent duplication of
regulations on the content and functional purpose. Given the
above, the reform of the electronic communications area is
to be based on the principles of anthropocentrism, axiology
and anthropology of law, existentialism considering the
historical context of legal regulation formation for the state
and subjects of the electronic communications market. At the
same time, the basis of such systematization process should
be the dogma of European law, i. e. supranational secondary
law of the European Union.

The purpose of the paper is to reveal the directions of
using legal provisions of the court rulings to systematize the
electronic communications law in terms of consolidating
legal regulations within the national legal framework of
Ukraine, taking into account the supranational practice of
legal support of the electronic communications market.

The electronic communications systematization issue
is almost not disclosed in the domestic doctrine. Usually,
researchers devote their works to the mechanism of adapting
Ukrainian legislation in general to the law of the European
Union (H. Aslanian, V. Denysov, L. Luts, P. Rabinovych,
V. Rumiantseva, Yu. Shemshuchenko et al.). Some aspects
of the legal research orientation, relegated to the idea of
legislation adaptation, are revealed by such authors as
A. Horbenko, I. Kravchuk, O. Tereshchenko, N. Feskov
and others. In dynamic terms, the procedure of adapting the
legislation of Ukraine to the standards of the European Union
has been substantiated by O. Belorus, R. Lucas et al. At the
same time, the mechanism of the electronic communications
law systematization, which covers not only the legislation, but
the secondary law of the European Union, the rules of “soft
law”, by-laws, etc., remains insufficiently studied, taking into
account its adaptation to the European administrative law and
the practice of the leading countries in this field.

2. Role of court rulings in electronic communications
law systematization

Consolidation of the electronic communications law is to
be carried out on a ladder of acts with equal or similar legal
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force. In the electronic communications area, according to approaches of R. Melnyk
and N. Zadyraka, the relevant sources of law include: regulations of higher legal force
(supranational law; the Constitution; the decision of the Constitutional Court of Ukraine;
laws of Ukraine); subordinate normative regulations (enactment of the constituent public
administration, entities of delegated authority); technical standards; court rulings of the
highest level (Melnyk, 2017: 80-81; Hrytsenko, 2014: 100). Thus, a special place in the
system of electronic communications law sources is occupied by the acts of the highest
judicial authorities. In this regard, R. Melnyk notes about the “truncated” quality of such
sources of law, when the law directly burdens the public administration to be guided by
such acts in the activities (Melnyk, 2017: 92-93).

For example, the legal positions of the Supreme Court on implementing the institutions
of the electronic communications law relate to defining legal boundaries for using tools
by the public administration for engagement of electronic communications, operation
of radio frequency and number resources of Ukraine and the like. Consequently, the
resolution of the Supreme Court in the case Ne 809/340/14 dated of December 11,
2018 has established that as according to the provisions of the Law Ne 1770, cancellation
of the permission to operation by the radio-frequency resource of Ukraine under the
general rule is performed out of court on the basis of the bodies’ decision defined
by this law. The syntactic analysis of part 3 of the Article 58 of the Law Ne 1770-I1I
should also be taken into account, indicating that the phrase “judicially” refers only to
the method of collecting the sum of debt, otherwise cannot be made. Thus, the panel
of judges concludes that the courts of previous instances have come to the correct
conclusion that the competence of the National Commission for State Regulation in the
Area of Communications and Informatization refers to the cancellation of the permit for
the electronic means operation. At the same time, the receipt of information from the
tax authority about the failure of the defendant to pay the fee for the radio frequency
resource use is the proof of the legislation violation on use of radio frequency resource,
in particular, of the Law Ne 1770-11I which is the basis for the plaintiff’s state supervision
by conducting an unscheduled inspection of the defendant and not appeal to the court
with the claim. In this case, the court might decide to revoke the permit only in case of
refusal by the National Council of Ukraine on Television and Radio Broadcasting to
take a decision within a month. In all other cases, the permit is cancelled by the National
Commission for State Regulation in the Area of Communications and Informatization,
or the Ukrainian State Radio Frequency Centre (Supreme Court, 2018).

Along the way, the place of the court rulings, as noted by A. Burkov, is defined due
to the normative regulation place, according to which the conclusion is made (Burkov,
2002). In particular, in the electronic communications area, there are both Supreme Court
rulings and a synthesis of practices, explanations and guidelines of the plenary. The first
group of acts are individual in nature, but they might contain conclusions on the further
practice of dealing with similar cases. The second group of acts is a superstructure over
the practice of the judiciary, in addition to constitutional jurisdiction, and has traditionally
defined judicial practice in the lower courts. Examples of such court rulings could be
the resolution of the Plenum of the Supreme Court of Ukraine Ne 2 dated of March 28,
2008 “On Application Issues by the Courts of Ukraine of Legislation when Granting
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Permissions to Temporarily Restricting Certain Constitutional Rights and Freedoms of
Human and Citizen during the Conduct of Operational Search Activity, Inquiry and Pre-
Trial Investigation” (Supreme Court of Ukraine, 2008), resolution of the Supreme Court
of Ukraine dated of June 5, 2012 (Supreme Court of Ukraine, 2012), etc.

It should be noted that since Soviet times, the approach has been formed, according
to which the decisions of the Plenum of the Supreme Court were determined as the
sources of law, and certain enactments of an individual nature were related only to
judicial practice, but could not create a precedent (Isaev, 1946; Orlovskiy, 1940). On
the territory of Ukraine, this approach did not experience a radical revision until 2010.
Then, the Law of Ukraine “On the Judiciary and the Status of Judges” was adopted,
in which paragraph 6 of part 2 of the Article 36; part 2 of the Article 38; part 2 of the
Article 45 did not grant the right of the Supreme Court of Ukraine to adopt decisions
of the Plenum (Verkhovna Rada of Ukraine, 2010). After this change in legislation, the
Supreme Court of Ukraine has lost the opportunity to review and make amendments
to existing decisions of the Plenum, in particular, in the electronic communications
area. Besides, the status of previously issued regulations was left unclear regarding the
validity period, action, etc. In fact, the judicial practice continued to apply the provisions
of such acts. Higher specialized courts began to adopt new decisions of the Plenum,
explaining the legislation (such court rulings were not adopted in the area of electronic
communications). This approach is consistent with the general theoretical understanding
of the succession process, according to which the previous legal provisions apply to
the extent that they do not contradict the current legislation, in the absence of special
requirements and the formal abolition of such legal framework (Mazur, 2011).

However, the Supreme Court of Ukraine again has actually got the right to create
a precedent in 2015. It is about updating of the edition of the Article 13 of the Law of
Ukraine “On the Judiciary and the Status of Judges” on the basis of the Law of Ukraine
“On Ensuring the Right to a Fair Trial” (Verkhovna Rada of Ukraine, 2015). Since then,
the aforementioned body of the judiciary has been competent to draw conclusions on
the application of the law set out in the regulations (Verkhovna Rada of Ukraine, 2015).
These enactments have become generally binding for the public administration, guided
by the rules of law set out in the regulations following on from which the conclusion
was made. Similarly, as a general rule, the findings of the Supreme Court set a judicial
precedent for courts of general jurisdiction, except in cases of derogation from legal
positions with due reasoning on the part of judges. By the way, a similar rule of law
was enshrined in the Article 13 of the Law of Ukraine “On the Judiciary and the
Status of Judges” Ne 1402-VIII dated of June 2, 2016 (Verkhovna Rada of Ukraine,
2016). Argument in favour of the described position are the provisions of part 2 of the
Article 14 and part 1 of the Article 370 of the Code of Administrative Justice of Ukraine
(Verkhovna Rada of Ukraine, 2005). At the same time, the acts of the highest judicial
authorities in the framework of the “additional” rulemaking are mainly focused on the
settlement of individual disputes, and not on the regulation of an unlimited number of
such cases (Melnyk, 2017). The exception is the model cases that are heard and decided
by the Supreme Court. At the same time, there have not been any such cases in the
electronic communications area yet.
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3. Pragmatics of the rule of law in the court rulings

Moreover, a global electronic communications was the is being institutionalized in a
pragmatic dimension. According to A. Pukhtetska, it is a pragmatic aspect of the concept
and/or principle of the rule of law in the generalized equivalent (under the decision
of the European Court of Human Rights in the case “S.W. v. the United Kingdom”)
(Pukhtetska, 2010). At the same time, the result of the electronic communications law
consolidation is an adequate understanding of the law at the national level, consistent
with the requirements of supranational regulatory frameworks. Therefore, the practice
of the European Court of Human Rights (hereinafter — ECHR) plays an equally
important role in the electronic communications law systematization. Influence on the
implementation of legal regulations in the electronic communications area is carried
out, in particular, through additions to the system of legal regulation. Examples could
be considered as the ECHR’S decisions in the cases “Amann v. Switzerland” (European
Court of Human Rights, 2000a), “Amuur v. France” (European Court of Human
Rights, 1996) (§ 42), “Bykov v. Russia” (European Court of Human Rights, 2009a),
“Copland v. the United Kingdom” (European Court of Human Rights, 2007), “Engel and
others v. the Netherlands” (European Court of Human Rights, 1976: § 58), “Gaskin v.
the United Kingdom” (European Court of Human Rights, 1989: § 3637, 48), “Khan v.
the United Kingdom” (European Court of Human Rights, 2009b), “Klass and others v.
Germany” (European Court of Human Rights, 1978: § 41), “Labita v. Italy” (European
Court of Human Rights, 2000b: § 170), “Leander v. Sweden” (European Court of
Human Rights, 1987a), “Malone v. the United Kingdom” (European Court of Human
Rights, 1984), “Niemietz v. Germany” (European Court of Human Rights, 1992: § 29),
“Quinn v. France” (European Court of Human Rights, 1995: § 42), “Van Vondel v. the
Netherlands” (European Court of Human Rights, 2006), “Weeks v. the United Kingdom”
(European Court of Human Rights, 1987b: § 40) et al.

In this regard, the legal regulations in the ECHR’S decisions play a significant role
in the electronic communications law systematization primarily in the context of legal
provisions dogmatization. Yu. Oborotov is convinced that such dogmatization of the
law in the axiological dimension concerns the coverage of the properties of law through
the rules, acts and legal relations (Oborotov, 2002: 150). Thus, the dogmas of law in
the practice of the ECHR determine the characteristics, in particular, of the electronic
communications law in establishing the behaviour of its subjects. That is, through
logical syllogisms (the rules of law in the ECHR’s practice and life circumstances),
legally significant decisions of the subjects of the electronic communications market are
institutionalized. Hence, the approach of the Supreme Court of Ukraine seems unjustified,
according to which the ECHR’s practice has a doctrinal nature and should be applied in
Ukraine only via translated into Ukrainian and officially published ECHR’S decisions
(Supreme Court of Ukraine, 2016). Artificial narrowing of the scope of supranational
law of the European Union, notably the ECHR’s practice, does not correspond to the
idea of the rule of law. In addition, this source of law has an applied nature, and therefore
could not be considered as a category of doctrinal postulates.

In fact, through the dogmas in the ECHR’s practice legal values in instrumental
and content dimensions are transferred to the electronic communications law. The
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provisions of the ECHR’s practice at the same time provide stability, integration and
coordination of the electronic communications law through the impact on its system-
structural dimension, security, communication, cognitive, heuristic and other functions.
In addition, these dogmas have a dynamic nature, creating conditions for the provision of
fundamental human values in the activities of subjects of the electronic communications
market, as well as for the removal of social tension. Along the way, the change in
social circumstances leads to an update of the content of the dogmas presented in the
ECHR’s practice. Such process becomes possible through the instrumental nature of the
supranational law of the European Union as the basis for the electronic communications
law systematization. The functional social and technological aspect of values is revealed
in the provisions of the electronic communications law, and through the latter — in the
activities of the subjects of the electronic communications market.

As O. Sydorenko points out, thanks to the dogmatic methodology, it becomes
possible to create, apply and process the rule of law (Sydorenko, 2014). In particular,
in the electronic communications law, the dogmatic dimension of the ECHR’s practice
primarily concerns the interpretation of regulations and the filling of legal gaps. As a
rule, the methods of analysis and synthesis, analogy, presumption, casuistry are used.
Through linguistic and grammatical interpretation of the provisions of the legislation,
by-laws and technical regulations, the ECHR ensures harmonization of the electronic
communications law through epistemological procedures. This interpretation determines
the context of practical implementation of the electronic communications law. The
casuistic methodology is needed for hypothetical coverage of different views on the
situation regarding the disputed, unrecognized or violated rights and legitimate interests
of the subjects of the electronic communications market.

In fact, the provisions of the ECHR’s practice as a dogma of the electronic
communications law might have an impact on the law not only regarding the definition of
the essence of certain types of regulations, the system of the electronic communications
law, but also on the implementation of legal regulation in this area. This contributes to
the implementation of the European approaches in this field. In this context, R. Melnyk
focuses on the system of law that has two levels: “basic” and “current”. Within the
framework of the “basic” level, there are rules of law, crystallized throughout the
civilizational development of society, which objectively exist and act separately from
extraneous factors, the will of individuals and are reflected in the principles of law (the
basis for the formation of the “current” level and the objective factor of the European
integration process). The content component of the “current” level is determined by the
level of legal awareness, culture of society, forms of state, law-making activity (Melnyk,
2012: 11-12). That is why, in the context of the European integration processes, it is
appropriate to formulate court rulings in the electronic communications area in such a
way as to make allowance for the fundamental principles of the ECHR’s practice in the
aspect of reducing, and in the future — eliminating the gap between the “basic” and
“current” levels of the electronic communications law system in Ukraine. This proposal
could be implemented by taking into account the criteria for understanding the essence
of the categories “rule of law”, “law”, “legal” and the like, as well as the “basic” level of
the electronic communications law system.
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4. Conclusions

Therefore, in order to ensure equal relations between the public administration,
subjects of the electronic communications market and consumers (users, subscribers),
it is necessary to heed primarily the ECHR’s practice and national supreme judicial
authorities’ rulings. It seems appropriate to implement legal positions of the judiciary,
which will contribute to the institutionalization of the rule of law in functioning of the
electronic communications market. Thus, the decisions of the Supreme Court could
provide insights regarding the future of the practice of similar cases consideration.
Generalization of practices, explanations and guidelines of the Plenum is a superstructure
that defines the judicial practice in the lower instances in order to resolve conflicts in
implementing activities in the electronic communications market of, using the tools by
the public administration. Based on the European experience of regulating relations in
the electronic communications area, it is to be noted that the Ukrainian legislation needs
to be amended in the context of a harmonized regulatory framework for all electronic
communication networks and services.
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BILJIUB AKTIB OPTAHIB CYAOBOI BJIAJIM HA CUCTEMATH3AILIIIO
MPABA EJJEKTPOHHUX KOMYHIKAIIA

AHHa bapikoBa,

roJI0BHWV crieuiasiicT rnpasBoBoro yrpasiiHHS (1)

JenaptamMeHTy aHaliT4yHOI Ta npaBoBoi pob6oTn BepxosHoro Cyay,
KaHauAart IopuanYHNX Hayk

orcid.org/0000-0002-9707-0106
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Mema. Cmamms po3Kpueac HaAnNpsAMu GUKOPUCMAHHA NPABOGUX NO3UYIL aKmie opeaHie
Cy0060i 61a0u 01 cucmemamu3ayii npasa eneKmpOHHUX KOMYHIKAyil y 4acmuHi
KOHCONIOayii 1OpUOUYHUX HOpM Yy Medcax HayioHanbHoi npaeoeoi Oasu Ykpainu 3
VDAXy8aHHAM HAOHAYIOHATLHOT NPAKMUKU NPABOBO20 3aDe3neyents OiIbHOCI YUACHUKIG
PUHKY €1eKMPOHHUX KOMYHIKAYIU.

Memoou. /[ns docsazcnenns yinei 00CHiONCeH s A8MOP BUKOPUCTOBYE CREYIANbHO-IOPUOUUHT
MemoOu  HAYKOB020  NISHAHHA:  (POPMANLHO-TOIYHUL, — CUCTHEMHO-YHKYIOHANbHUL,
NOPIGHAILHO-NPABOGUI.

Pesynomamu. Y nepwiti yacmuni cmammi asmop po321i0ae micye akmis opeamis cy0osoi
61a0u 8 cucmemi akmie, 32i0HO 3 AKUMU HOBUHHA NPOBOOUMUCS KOHCONIOAYisl HOpM npasa
CILEKMPOHHUX KOMYHIKAYIl. 3 YPaxyeaHHsM HOGIMHIX OOKMPUHANLHUX NIOX00I8 YIMOUHEHO
«yciuenyy AKicmv yux Odicepen npasa. Amop HA80OUMb NPUKIAOU MO0, AK NPABOGi
nosuyii. Bepxoenozo Cyody cmocyiomvcs 6UHAYEHHS 3AKOHHUX MeNC SUKOPUCMAHHA
iHcmpymenmie OisibHoCmi NYONINHOT aOMiHICmpayii w000 SUKOPUCMANHS e1eKMPOHHUX
KOMYHIKayitl, ekcniyamayii padiouacmomHozo ma HOMepHo20 pecypcis Yxpainu mowo.

Jlpyea yvacmuna cmammi niomeepoxicye OYMKY, Wo NOIO0HCEHHA Npakmuxu €8poneicvkozo
cyoy 3 npae NIOOUHU MOJICYMb CHPUHUHAMU 6NAUE He Juule HA Npago eneKMmpPOHHUX
KOMYHIKayiti w000 BUSHAYEHHS CYMHOCMI OKpeMux 6uodie axmieé 3aKoHO00aecmed ma
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cucmemu npasa eleKMpoHHUX KOMYHIKayil, a U Ha NopsAooK peanizayii npasoeoco
peaymosanns 6 yiu cghepi. [Ipodemoncmposarno ponv npaxmuxu €6poneicvkoeo cyoy 3 npas
JTOOUHU 8 cucmemMamu3ayii npasa enekKmpoHHUX KOMYHIKayill y KoHmeKcmi doemamusayii
FOPUOUYHUX HOPM.

Bucnosku. Ha niocmasi ananizy €8poneticbkux i HAyiOHAAbHUX AKMI8 Opeamis cyoo6oi
671a0U a8Mop O0X00UMb GUCHOBKY, W0 OOYITLHOIO € IMNIIEMEHMAYis MUx npagosux no3uyii
opeanis cy0osoi enadu, sKi CRPUSMUMYMb IHCMUMYYIOHAI3aYIT NPUHYUNY 8EPXOGEHCMEA
npasa nio 4ac QyHKYiony8anHs punKy en1ekmpornux komyrixayii. Taxodc 0oeedero, wo 8
nocmanosax Bepxosrnozo Cy0y Moicymv MICIUMUCS 6UCHOBKU 000 NOOATbUOT NPAKMUKY
PO321A0Y aHANOTUHUX Chpas. Y3a2anbHeHHs NPaKmuKy, po3 SCHeHHs Ma KepieHi 6KA3i6Ku
Inenymy Bepxosnoco Cydy € HadOY006010, AKA BUIHAYAE CYOO8Y NPAKMUKY 8 HUIICUUX
iHCMaHYiax i3 Memorw po36’sI3aHHsA KOHQIKMIe ni0 uac nposadiceHHs OisibHOCMI HA
PUHKY €leKMPOHHUX KOMYHIKAYIT MA SUKOPUCIAHHSL IHCIMPYMEHmMI8 OisibHOCi cy6 '€kmie
nyoniuHoi aominicmpayii.

KawuoBi ciioBa: cucremaruszailisi mpapa, MpaBoBa CHUCTEMa, aJMiHICTpPaTHBHE IMpagBo,
IPaBOBUM MeXaHi3M, IHCTPYMEHTH, IMILIEMEHTAllis, KOHCOMIiAIis.
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SPECIALTIES OF JUDICIAL CLAIMING OF ACTS
IN CASES OF ADMINISTRATIVE OFFENCES RENDERED
BY POLICE OFFICERS (BY RESULTS OF JUDICIAL PRACTICE)

The purpose of the article is to study specialties of judicial claiming of acts in cases of administra-
tive offences rendered by police officers.

1o conduct the research successfully, the author used the following methods of scientific know-
ledge: logical, historical, systemic-functional, and formally-dogmatic.

As a result of the study, the author analyzes the practice of administrative courts about adju-
dication of claims on acts of administrative offences made by police officers, including traffic
violations.

Established that a lot of cases in which police officers appear as defendants, cases about appeal
against the decision, actions or omissions of police officers due to bringing to administrative
responsibility associated with some interconnected factors: a large number of appeals against
decisions in cases of violations of traffic rules with a high degree of ignoring the norms of traffic
rules by all road users in our country, imperfect (sometimes problematic) road infrastructure;
high latency of these offences and due to this a high level of impunity of drivers; conflict drivers
and not ability to admit their guilt; absence of affective mechanism of pretrial resolving such
disputes; easy access to theirs judicial resolving (no court fee); also don't throw away the proce-
dural illiteracy of police officers. All this in array leads to the fact that this category of cases is an
essential part of the activity of general courts as administrative courts.

Conclusions. Without going to the sociological analyze of this phenomenon, within the article
author made the analyze of judicial practice of considering this category of case, found out the
position of courts about resolving them that greatly affects on law enforcement practice and some-
times on the legislation and suggested some ways of their application by judges of administrative
courts.

Key words: administrative justice, acts in cases of administrative offences rendered by police
officers, judicial appealing of acts of police in cases of administrative offences, judicial practice.
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1. Introduction

Among the bodies of administrative delinquency, which
deal with cases of administrative offences and make decisions
in these cases, the powers entrusted to the National Police
and sufficiently obvious the fact that their decisions (cats) in
cases of administrative offences are claimed for legality of
the administrative procedure. For example, the analysis of
the Unified State Register of Judgments (for the entire period
of the National Police acting during the period from Septem-
ber 2015 to September 2018, so it is 3 years) shows that over
2 500 such categories of cases were considered by the courts
(Single State Register of Court Decisions).

A large array of litigation cases in which police officers
act as defendants, that is, cases concerning appeals against
decisions, actions or omissions of National Police in con-
nection with holding responsible to administrative liability
related to several interconnected factors: firstly, a significant
level of violation of the traffic rules in our country, and con-
sequently a large number of acts in cases of violations of the
traffic rules, and the aspirations of offenders to use the pos-
sibility of evasion from liability by the legal recourse and
expiry application of responsibility; and secondly, the pro-
cedural illiteracy of the police officers regarding the drawing
up of procedural documents and the deliberate neglect of the
requirements of procedural law. All this in aggregate leads to
the fact that this category of cases is an essential part of the
activity of general courts, as administrative courts.

2. The state of the study of the issue of the article

It should be mentioned that in the scientific literature the
issues of the specialties of judicial consideration of certain
categories of cases concerning appeals against decisions
in cases of administrative offences became the subject of
research within the limits of scientific publications, in partic-
ular among such works it is possible to note: R. Mkrtchyan
“Legal and organizational measures for improvement of the
institute of appeals against decisions of the traffic police
departments of the Ministry of Internal Affairs of Ukraine”
(Mkrtchyan, 2015); 1. Boyko “The applicability of Article
6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms when considering cases of adminis-
trative offenses” (Boyko, 2016); O. Budarny “Problematic
Issues of Appeal against Decisions, Actions or Inactivity of
the Bodies and Officers of the National Police in connection
with their consideration of cases concerning administra-
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tive offences” (Budarny, 2017); N. Pisarenko “Appeal of an act on a violation of cus-
toms rules: separate issues of application of procedural norms of the Customs Code of
Ukraine” (Pisarenko, 2013).

3. Statement of the main constitution

Without going into the sociological analysis of this phenomenon, it would be advis-
able to carry out an analysis of the main procedural problems that arise in the judicial
practice of considering this category of cases and to find out the position of the courts
with regard to their solution.

Part 3 of Art. 288 of the Code of Ukraine on Administrative Offences indicates that
the decision of another body (official) on imposing an administrative penalty, a ruling on
an administrative offense in the field of ensuring road safety, recorded in an automatic
mode may be appealed, or in the district , district court in a city, city or city court, in
accordance with the procedure established by the Code of Administrative Legal Proceed-
ings of Ukraine with the peculiarities established by this Code (Verkhovna Rada of the
USSR, 1984), administrative and should consider cases within their jurisdiction solely
on the CSSA and exercise their powers not only in order, but within the limits prescribed
aforementioned procedural law (Verkhovna Rada of Ukraine, 2005).

Consequently, when considering cases on appeals against decisions imposing admin-
istrative penalties, administrative courts should judge the decisions, actions or inactivity
of the subjects of power, guided by Part 2 of Art. 2 the Code of Administrative Legal Pro-
ceedings of Ukraine. This is indicated by the Supreme Administrative Court of Ukraine
in its Instructions dated January 29, 2010 (Supreme Administrative Court of Ukraine,
2010). This is evidenced by the results of the practice of administrative courts.

The Ivano-Frankovsk City Court considered case Ne 344/14018/16-a on appeal to the
management of the patrol police and an officer of the patrol police for the recognition of
unlawful actions and the abolition of the ruling in an administrative offense case (decree
of December 19, 2016) (Ivano-Frankivsk City Court of Ivano-Frankivsk region, 2016).
The court drew attention to the fact that the police officer did not draw up a protocol on
an administrative offense, which was based on the reference to Art. 258 of the Code of
Ukraine on Administrative Offences. The court in the resolution considered that, analyz-
ing the provisions of Art. 258 of the Code of Ukraine on Administrative Offences, we can
conclude that Part 2 of this article contains two equivalent grounds, when the protocol on
an administrative offense does not consist: in cases of committing administrative offenses
that are considered by the National Police and administrative misconduct committed in
the field of road safety and are locked in auto mode. Instead, Part 5 of this article, the
Code of Ukraine on Administrative Offences, contradicts the previous provision of the
law, since it specifies, among other things, that the protocol on the commission of an
administrative offense does not consist in providing traffic, including those recorded in
the automatic mode (in general, refers to the field of road traffic and including those that
are fixed in the automatic mode). The Court also took into account the conclusions of the
European Court of Human Rights, set forth in the judgment of November, 14, 2013 in
the case of “Shmushkovich against Ukraine” Ne 3276/10 (European Court of Human
Rights, 2013), where the expression “established by law” in Art. 11 of the Convention
require not only that the measure complained of has a foundation in domestic law, but
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also the quality of the law in question. The law should be accessible to interested parties
and formulated with sufficient precision in order to enable them, if necessary, to provide,
by providing appropriate information, to the extent that it is reasonable, in appropriate
circumstances, the consequences that may result from its action. This thesis is repeated
in many other decisions of the European Court of Human Rights.

In this regard, the Ivano-Frankovsk City Court noted that the above contradictory
provisions of Art. 258 of the Code of Ukraine on Administrative Offences testify to its
imperfection, and therefore are not treated in favor of the defendant, who thus violated
the procedure for bringing administrative liability and failed to provide the court with
proper evidence that the plaintiff committed an administrative offense. Therefore, an
order imposing an administrative penalty was canceled by a local court.

What do we see in this example? First, the court, evaluating the decision imposing
administrative penalties, turned to the question of the quality of the law, which is to be
applied in this case, and pointed out that this law does not comply with the principle of
legal certainty. Such argumentation of the court follows precisely from the provisions
of Part 2 of Art. 2 of the Code of Administrative Justice of Ukraine, and not Part 1 of
Art. 293 of the Code of Ukraine on Administrative Offenses. In addition, legal certainty
is, as already noted, an element of the rule of law referred to in Art. 6 of the Code of
Administrative Justice of Ukraine and specified in the Code of Ukraine on Administra-
tive Offenses in general. In addition, the court reference to the practice of the European
Court of Human Rights corresponds to Part 2 of Art. 6 of the Code of Administrative
Justice of Ukraine, according to which the court should apply the rule of law, necessarily
taking into account the judicial practice of the European Court of Human Rights.

For a long time in judicial practice, there was no unity in resolving the issue of the limits of
the administrative courts interference in the course of proceedings in an administrative offense
case. Yes, administrative cases have often been heard, where plaintiffs have asked the court
to close proceedings in an administrative offense case, or change the administrative penalty.
At the same time, the preliminary version of the Code of Administrative Justice of Ukraine,
which was in force until December 17,2017, in Article 171-2, did not provide for the possibil-
ity of a court to make such decisions, in addition to decisions to leave the ruling unchanged, to
cancel the ruling, and direct the case for a new hearing. Nevertheless, judicial practice has not
always complied with the aforementioned rules of administrative proceedings.

Khmelnitsky City Court considered case Ne 686/11550/16-a on the suit of the per-
son brought to administrative liability to the management of the patrol police in the
city of Khmelnitsky, the Department of Patrol Police. In the original claim, the plaintiff
requested the court to cancel the decision imposing an administrative penalty, but then
changed the claims and asked the court to change the resolution on imposing an admin-
istrative penalty. In a resolution dated July 13, 2016, the Khmelnitsky City Court upheld
the plaintiff’s arguments and dismissed him from administrative liability on the basis of
Art. 22 of the Code of Ukraine on Administrative Offenses, limited to verbal comments;
the proceedings were closed (Khmelnytsky City Court of Khmelnytsky Region, 2016a).

However, after the entry into force of the new edition of the Code of Administra-
tive Justice of Ukraine from December 15, 2017, administrative courts were empow-
ered to intervene in proceedings on administrative offenses. Yes, according to Part 3 of
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Art. 286 of the Code of Administrative Justice of Ukraine, in consequence of the con-
sideration of a case concerning decisions, actions or inactivity of the subjects of power
authorities in cases of bringing to administrative responsibility the local general court
as an administrative authority has the right: 1) to leave the decision of the subject of
power authorities unchanged, and the statement of claim without pleasure; 2) to cancel
the decision of the subject of authority and send the case for a new consideration to the
competent authority (official); 3) to cancel the decision of the subject of authority and to
close the case of an administrative offense; 4) to change the measure of collection within
the limits stipulated by the normative act on responsibility for an administrative offense,
however, so that the penalty was not strengthened (Verkhovna Rada of Ukraine, 2017).
In fact, this norm duplicates the provisions of Art. 293 of the Code of Ukraine on Admin-
istrative Offenses, which regulates the authority of an authority (official) in considering
a complaint against a ruling on an administrative offense and gives him the right to take
appropriate decisions. In this sense, O. Budarnyi, who notes that the said changes to the
administrative procedural law, on the one hand, give courts clear and understandable
powers when reviewing decisions, actions or inaction of the authorities in cases involv-
ing administrative liability and giving the court effective tools for updating the violated
rights of individuals in similar cases, but, on the other hand, using such a way of pro-
tecting rights, the administrative court essentially goes beyond its jurisdiction, because
of this he actually considers most cases on administrative offenses, although Part 2,
Art. 19 of the Code of Administrative Justice of Ukraine provides for the exclusion from
the rule of non-interference of the administrative court in cases of imposition of admin-
istrative penalties (Budarny, 2017: 262).

It should be noted that such changes in the Code of Administrative Justice of Ukraine
are positive given the allocation of administrative court powers to amend the ruling in
the case of an administrative offense, which, in general, simplifies the procedure for
appealing these rulings and at the highest judicial level will make it possible to establish
the truth in the case, which will help to reduce the cases of appeals against these rulings.

A separate issue concerns the possibility of judicially challenging the drafting of an
administrative offense record. In the context of the ways in which the plaintiffs protect
their rights, freedoms and legitimate interests when appealing against decisions imposing
administrative fines made by officials of the National Police, it is also important to draw
attention to the fact that the subject of the appeal can not be a protocol, which reflects the
circumstances of the offense and other information, no protocol action. Failure to enter
into a protocol (except for cases specified in Article 258 of the Code of Administrative
Offenses) or errors in its compilation are grounds for the abolition of the decision imposing
administrative penalties. In the broader context, the poor quality of protocols by officials of
the National Police may be a reason for avoiding offenders of liability, encouraging them
to commit new offenses, weakening the rule of law in the relevant areas of public adminis-
tration, etc. At the same time, the protocol does not contain a publicly-owned decision, and
therefore can not affect the rights, freedoms and legitimate interests of individuals. There-
fore, the petition for the recognition of unlawful acts on the conclusion of the protocol
contradicts Part 1 of Art. 2 of the Code of Administrative Justice of Ukraine, according to
which the task of administrative legal proceedings is a fair, impartial and timely resolution
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of disputes arising in the field of public-legal relations with the court in order to effectively
protect the rights, freedoms and interests of individuals, the rights and interests of legal
persons from any violations of parties of power authorities.

At the same time, cases in which the subject of the appeal is a protocol on an adminis-
trative offense or the actions of an official of the National Police in relation to its drawing
up in the practice of the courts.

The Zhitomir Administrative Court of Appeal, in its ruling Ne 555/1627/16-a dated
November 10, 2016, states that the protocol on an administrative offense is only a doc-
ument in which certain circumstances are fixed, therefore the protocol itself does not
give rise to legal relationships that may to be a subject of a dispute, it does not create
legal consequences in the form of rights, obligations, changes or terminations, does not
directly affect the rights and duties of the subject of an administrative offense and is
not binding, therefore, is not normative-legal act or act of individual action. Thus, such
a document is only a way of fixing certain circumstances, and not an act of individual
action, in addition, verification of the correctness of its compilation, along with the other,
must be carried out by the authorized body in preparation for the consideration of the
case of an administrative offense (Zhytomyr Administrative Court of Appeal, 2016).

Important procedural issues that may have significant legal implications include the
possibility for the court, together with the cancellation of a ruling in an administrative
offense issued by a police officer, to make a separate decision (decree) to impose dis-
ciplinary measures against the defendant. Thus, an analysis of the practice of judicial
review of this category of cases shows that 30% of the decision to cancel a ruling on
an administrative offense committed by a police officer, especially in the field of road
safety, and closing an administrative offense case is made by a court in the presence
of typical violations of procedural law (not acquaintance of a person with her rights;
absence of data on witnesses of the offense indicated by the plaintiff; denial of the right
of the person to defend; absence of data in the protocol of the lawlessness or a sepa-
rate protocol on the inspection of the vehicle, violation of the conditions and procedure
for the use of devices for determining the state of alcoholic intoxication of the driver,
absence of confirmatory evidence of the driver’s being in a state of intoxication, etc.).
Moreover, in some cases, these violations are typical and carried out systematically by
one and the same police officer. Accordingly, the question arises of the need to apply to
the person of the measures of influence, if the assessment of its decisions is carried out
by the court, and is it possible to make such decisions?

Dnipropetrovsk District Court of Dnipropetrovsk region considered case num-
ber 175/2474/16-a in a suit to the Company’s Inspector Ne 2 battalion Ne 2 of the SCP
in Dnepropetrovsk City Police Department of the Police Department in the Dniprope-
trovsk region of the National Police of Ukraine, ordinary police, L. Demchenko, third
Person — Patrol Police Department in Dnipropetrovsk, Department of the Patrol Police of
the Police in the Dnipropetrovsk region of the National Police of Ukraine on appealing
actions, inactivity and the decision of the authority of power (resolution from May 9,
2016) (Dnipropetrovsk district court of Dnipropetrovsk region, 2016). One of the claims
of the plaintiff (although not a legal claim) was the issuing of a separate decree against an
officer of the National Police, which, according to the plaintiff, unjustifiably brought him
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to administrative liability. In the case No 175/2474/16-a, the court refused to satisfy the
claim, admitting the plaintiff’s arguments to false and unfounded. Therefore, the issue of
issuing a separate decree did not end.

However, how would it have responded to this court, if he came to the conclusion
that there are grounds for the abolition of the decision imposing an administrative pen-
alty? Should he decide on a separate decree, which could be the basis for disciplinary
penalties?

According to parts 1, 2 of Art. 249 of the Code of Administrative Justice of Ukraine,
a court which detects certain violations of the law in the course of the consideration of
a case may make a separate ruling and send it to the appropriate authorized agents of
authority in order to take appropriate measures and eliminate the causes and conditions
that contributed to the violation of the law. If necessary, a court may order a separate
ruling on the existence of grounds for considering the issue of bringing to justice the
persons whose decisions, actions or omissions are found to be unlawful.

Paragraph 1 of Part 1 of Art. 18 of the Law on the National Police in the area of police
duties calls for the strict observance of the provisions of the Basic Law, the laws of
Ukraine and other normative legal acts regulating the activities of the police. In view of
this violation of the police requirements of the law, in particular, the Code of Ukraine on
Administrative Offenses formally gives the court a reason to respond to these violations
by issuing a separate decree. This ruling may be the basis for imposition of police disci-
plinary penalties, specified in the Disciplinary Statute of the Ministry of Internal Affairs
(Verkhovna Rada of Ukraine, 2015).

At the same time, the practice of making individual decisions in such situations is
almost absent today. On my opinion, there should be a practice of making a separate
decision by the court regarding the need for disciplinary action against a police officer
to systematically (intentionally or on the basis of a lack of legal literacy) violation of the
procedure for bringing persons to administrative liability. However, the decisions of these
decisions should not be formal, that is to be a consequence of the abolition of the ruling
in the case of an administrative offense, especially when it comes to insignificant but
sufficient to cancel the decision, the mistake of the police officer. These errors should be
corrected as a result of departmental and judicial review, but they should not always entail
disciplinary responsibility. In addition, if the policeman feels that any of his mistakes
(not intentional acts and even more offenses) will be the result of the issuance of acts of
judicial response and disciplinary proceedings, then it will rather demolish the police-
man, will develop his distant attitude to his duty, desire to reduce professional activity to
a minimum. Consequently, the courts have to make a separate ruling when it comes to
obvious and significant mistakes of policemen, gross neglect of the requirements of the
law, ignoring the well-known and stable legal positions of the courts, shortcomings in the
execution of documents, recording offenses, drawing up minutes or issuing rulings on
administrative offenses, which may have led to the cancellation of the latter.

Also problematic is the possibility of satisfaction of the court with the claims of the
plaintiff in respect of non-pecuniary damage caused by a decision to bring a person to
administrative liability, which was declared illegal by the court on the basis of which it
was canceled. What are the legal precedents for this matter?
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Thus, in the case Ne 686/7607/16-a, which was considered by the Khmelnitsky City
Court, a plaintiff — a person who was brought to administrative liability in accordance
with a ruling on an administrative offense drawn up by the police, was also claimed to
claim non-pecuniary damage. The claimant for compensation for non-pecuniary damage
was motivated by the fact that, since he is also an employee of the Patrol Police Depart-
ment in Khmelnitsky, the unjustified bringing of him to administrative responsibility
caused him mental suffering, humiliated his honor, and his business reputation. In a rul-
ing of April 20, 2016 the court refused to satisfy the claim in this part of the recovery of
non-pecuniary damage (although the ruling on the administrative offense was abolished),
stating that as a violation of the co-defendant’s honor, dignity and business reputation of
the plaintiff, and the amount of compensation in the prescribed manner, was not proved
by the plaintiff (in this part the burden of proof lies with the plaintiff) (Khmelnytsky City
Court of Khmelnytsky Region, 2016b).

With this position, the local administrative court must agree. Thus, the Plenum of the
Supreme Court of Ukraine in its resolution “On judicial practice in cases on compensation
for moral (non-property) damage” dated March 31, 1995, Ne 4, stated that the statement of
claim for compensation for moral (non-property) damage should state what the harm caused
to the plaintiff by unlawful actions or inaction, on what grounds he proceeded, determining
the extent of the damage, and which evidence this is confirmed (Supreme Court of Ukraine,
1995). Part 2 of Art. 77 of the Code of Administrative Justice of Ukraine entrusts the burden
of proving to the subjects of power authorities only in administrative cases as to the unlaw-
fulness of decisions, actions or inaction of the latter. So, indeed, the burden of proving the
validity of the claim for compensation for non-pecuniary damage lies with the plaintiff. In
itself, the fact that a decision to impose administrative penalties was adopted, even if this
ruling was subsequently abolished by the court, does not indicate a person’s moral hazard
in the absence of any additional circumstances (the unethical behavior of the policeman, the
image on this side, the deliberate neglect of the requirements of the law, in particular parts of
the guarantees of the rights of persons attracted to administrative liability, etc.).

Ambiguous judicial practice also takes place in the context of court costs in case of
satisfaction of a claim for the abolition of an administrative offense issued by an official
of the National Police.

The decision of the Leninsky District Court of the city of Dnipropetrovsk (now Dni-
pro) in the case Ne 205/2941/16-a dated August 12, 2016 recognized the actions of the
patrol police officer of the company Ne 7 battalion number 3 of the Patrol Police in
the city of Dnipropetrovsk ordinary Police B. Chmelov illegal and canceled the rul-
ing on administrative offenses from March 25, 2016 series PS2 number 886048 issued
by the patrol police officer company number 7 battalion number 3 of the Patrol Police
in Dnepropetrovsk Dnipropetrovsk B. Chmelov about bringing the plaintiff to admin-
istrative liability and imposition of administrative penalty in the form of a fine of
425,00 UAH. The proceedings on the administrative offense were closed. In addition, the
court decided to deduct from the budget allocations of the Patrol Police Department of
the Police Department of the City of Dnipropetrovsk the Department of Patrol Police in
favor of the plaintiff court costs in the amount of 551,20 UAH (Leninsky District Court
of Dnipropetrovsk, 2016).
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4. Conclusions

Considering this case, it should be noted that the collection of court expenses at the
expense of “budget allocations of the Patrol Police Department of the Patrol Police in
Dnipropetrovsk for the Department of Patrol Police” is a significant criticism. After all,
since the Police Department in the city of Dnipro is not a legal entity, it does not have
an independent budget and is objectively unable to comply with the court order by reim-
bursing the plaintiff for legal expenses. Moreover, even if it is possible to determine the
budget of this particular administration, appropriate funds should be reserved for the
reimbursement of legal expenses in this budget, which is also not the case.

Thus, the indication in court that judicial expense are reimbursed at the expense of bud-
getary allocations of a particular unit or even territorial or between the territorial office of the
National Police, leads to the impossibility to execute such a court decision. It is more correct
to state that legal expenses are subject to reimbursement from the State Budget.
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3’sacoeano, wo eenuxkull macus cyoosux cnpae, y AKUX NOcadosi 0cobu noniyii
BUCMYNAIOMb 5K 8ION0BI0AY (Ye Cnpasu Wo00 OCKAPICEHHL pilueHb, Ol yu 6e30isibHOCI
nocaoosux oci6 Hayionanvnoi noniyii' y 36 ’a3Ky 3 npumsacHeHHAM 00 aOMIHICmMpamueHoi
8I0N06I0ANLHOCTI), NO8 A3AHULL i3 OEKITLKOMA 83AEMO3YMOBLEHUMU PAKMOPAMU: BETUKOIO
KiIbKICMIO OCKApPIICeHb NOCMAHO8 Y CHPAGax Npo NOPYUWEHHS NPAGUT OOPOICHLO20 PYXY
BHACTIOOK BUCOKO20 CIMYNEHS. IZHOPYBAHHS 8 HAWLIU KPAIHI HOPM NPasuil 00PON’CHbO20 PYXY
6CiMa YYACHUKAMU OOPON*CHBO20 PYXY; HEOOCKOHANO0I0 (IHOOI NPOOIEMHOI0) OOPONHCHBOIO
iH@pacmpykmypoio, 8UCOKOI0 JNAMEHMHICIMIO YUX NPAGONOpYUieHb, o 3YMOBIeHe
BUCOKUM pigHeM De3kapHocmi 800ii8; KOHGIIKMHICMIO 800iig ma ix He30amHicmio GU3HAMU
CB0I0 NPOBUHY, BIOCYMHICMIO 0IE6020 MEXAHIZIMY 00CYO08020 BUPIULEHHST MAKUX CNOPIG;
Je2KUM 0OCMYnoM 00 iX cy006020 SUpiueHHs (8i0cymHicmio cy008020 360py); MaKoxc
He 8apmo Gi0KuOamu no0exyou npoyecyanbty Hespamomuicms camux noniyeticokux. Yce
ye @ CYKYnHOCMI npu3600UmMb 00 MO20, WO Po32NA0Y6anHa KAme2opis cnpag € Cymmeeum
CKAAOHUKOM OISLIbHOCMI 3A2ANbHUX CYOi6 K AOMIHICIPAMUBHUX.

Bucnosku. He soarouucy 00 coyionociunozo ananizy ybo2o AGUWYA, A6MOPOM ) MeNcax
cmammi 30ilCHEHO anHani3 cy0080i NpaKmuku po3ensady yici kamezopii cnpas, 3 ’aco6aHo
nosuyiio cyoie wjo0o ix eupiuients, Ka 3HAYHO 6NIUBAEC HA NPABO3ACMOCOGHY NPAKMUKY,
a iHoOi Ul Ha 3aKOHOMEOPHiCMb, MA 3aANPONOHOBAHO OKPeMi WIAXU 600CKOHANEHHS
3akonodascmea, 30kpema Kodekcy aominicmpamugnozo cyoouuncmea Yxpainu ma
Kooekcy Vkpainu npo aominicmpamusHi npasonopyulens, i npakmuku ix 3acmocy6anHs
Cy00IMU AOMIHICMPAMUBHUX CYOIB.

KnrouoBi cioBa: aominicmpamugne cyOouuHcmeo, NOCMAHOBU 6 CHPABAx npo
aomiHicmpamugHi  npagonopyuienns, euneceni Hayionanshow — noniyicio, cyooge
OCKAPOHCEHHA NOCMAHO8 NOAIYIl 8 cnpasax npo aOMIHICMpamueHi NpasonopyuleHHs,
cydosa npaxkmuxa.
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THE SLOVENIAN PERSPECTIVE OF A MAIN HEARING
IN AN ADMINISTRATIVE DISPUTE

Purpose. This article deals with the current legislation and practice of the Republic of Slo-
venia concerning main hearing in an administrative dispute. Besides, the article is devoted
to legal analysis of Slovenian case law and to examination of demands, established by the
European Court of Human Rights regarding the right to a fair trial, particularly the right to
a main hearing.

Methods. To conduct the research successfully, the author used the following methods of
scientific knowledge: logical (analysis, synthesis, induction, deduction), historical, systemic
and formally dogmatic.

Results. An integral part of the right to a fair trial is formed by the public nature of a trial,
which is, in case of administrative dispute, realised on the basis of a concluded main hearing.
Its aim is to ensure a democratic trial, exercise public control over a trial, as well as exer-
cise the right of parties to the dispute and other participants in the procedure to be heard in
court. This piece discusses the meaning and the role of the main hearing in an administrative
dispute. It examines both legal and general social reasons which speak in favour of the exe-
cution of the main hearing. The most important decisions of the European Court of Human
Rights and of domestic courts regarding the rights to the main hearing are analysed. The
statistical data of the Slovenian Administrative Court on conducting main hearings as an
indicator of ensuring the right to a fair trial in the Republic of Slovenia is researched.

The author has reached a conclusion that the main hearing in an administrative dispute is
of crucial importance with respect to exercising the right to adversarial procedure and right
to fair procedure.

Conclusions. Despite the numerous advantages of decision-making in an administrative
dispute after a completed main hearing, it needs to be taken into account that the obligation
of decision-making after a main hearing is not absolute. Consideration of omitting a main
hearing ought to be inspired by the criteria adopted by the European Court of Human Rights,
as they provide for a high level of protection of a main hearing as human right.

Key words: main hearing, administrative dispute, human right, administrative court, right to
a fair trial, European Court of Human Rights.
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1. Introduction

The principle of oral, direct and public trial, imposing on
courts to decide on the rights and duties of parties in the pro-
cedure on the basis of a main hearing, is supported by both
international as well as Slovenian national law (Zuber, 2018;
Rosas, 2014). It seems inconceivable for courts to decide on
civil disputes or criminal charges without the main hearing,
whereas in an administrative dispute, designated to conduct
judicial control over legality of administrative operation and
acts, the position somewhat differs.

In the Republic of Slovenia (hereinafter referred as Slove-
nia) an administrative dispute is a dispute which, considering
its concept, typically follows the administrative procedure,
whereby an administratively final decision has been (or at least
ought to have been) passed after establishing the actual facts
of the case by means of proper application of substantive law
in line of predetermined procedural rules (KerSevan, 2002;
Kersevan, Androjna, 2017). Notwithstanding the above spec-
ificities, as defined by legislators, a main hearing must form
part of decision-making in an administrative dispute due to
its significance. However, this statutory rule is unfortunately
not applied in practice, since the Administrative Court of the
Republic of Slovenia (hereinafter referred as Administrative
Court) mostly adjudicates in a session as opposed to follow-
ing the main hearing. Consequently, the Supreme Court of
the Republic of Slovenia (hereinafter referred as Supreme
Court) has long been drawing attention to the duty of execut-
ing main hearings in the Administrative Court. Moreover, the
issue of failing to conduct the main hearing in an administra-
tive dispute in Slovenia was first raised at the European court
of Human Rights (hereinafter referred as ECtHR) in 2018.

This piece discusses the role and the meaning of the
main hearing in an administrative dispute in Slovenia.
It examines both legal and general social reasons which
speak in favour of the execution of the main hearing, as
well as presents a few of the most relevant opinions of
the ECtHR concerning the execution of main hearings in
administrative dispute. Although we distinguish two fun-
damental types of administrative dispute in Slovenia, i.e.
dispute on legality of individual administrative act and dis-
pute of full jurisdiction (KerSevan, Androjna, 2017), the
article due to rules on article’s volume focuses on common
features of a main hearing conducted at the first-instance
court, 1. e. the Administrative Court.
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The aim of this article is to provide scientific analysis of conducting a main hearing
in an administrative dispute and underline its characteristics in Slovenian theory and
practice. The goal of research is also the consideration of the ECtHR’s most important
opinions on conducting a main hearing in an administrative dispute. The tasks of the
paper are as following: to analyse legal basis for conducting main hearing in admin-
istrative dispute, to explore the statistical data of the Slovenian Administrative court
on conducting main hearings, to find out whether the number of conducted main hear-
ings in Administrative court is a proper indicator of ensuring the right to a fair trial, to
investigate advantages and disadvantages of conducting a main hearing, to analyse most
important opinions of the ECtHR on conducting main hearings in administrative dispute,
and to determine the importance of such opinions.

2. Legal basis for conducting main hearing in an administrative dispute

The right to a trial at a main hearing is provided for by article 6 of European Conven-
tion on Human Rights (right to a fair trial) and article 47 of EU Charter of Fundamental
Rights (right to an effective remedy and to a fair trial) at the international level, whereas
at the national level it is provided for by the Constitution of the Republic of Slove-
nia (hereinafter referred as the Constitution) in articles 22 (equal protection of rights),
23 (right to judicial protection) and 24 (public nature of court proceedings).

The institution of a main hearing in an administrative dispute in Slovenia is regulated
by the Slovenian act on administrative dispute (Administrative Dispute Act, hereinafter
referred as ADA) in articles from 51 to 59 (Drzavni zbor Republike Slovenije, 2006).
Article 51 of ADA establishes the rule that the Administrative Court shall adjudicate after
the main hearing and lays down a general rule stating that a main hearing is intended
to take evidence. Subsequent articles stipulate the rules on the institution, conduct, and
implementation of a main hearing. In addition to ADA, special rules concerning the
implementation of a main hearing are provided by certain acts (e. g. acts in the field of
insurance, auditing, the financial instruments market).

In exceptional circumstances, which are stipulated in article 59 of ADA, the court
may adjudicate in a session (Breznik, KerSevan, 2008). In line with article 59, para-
graph 2 of ADA the court may adjudicate in a session in the event of one of the following
situations:

— facts of the case that were the basis for the issuing of the administrative act
between the plaintiff and defendant are not contentious;

— ifit is already evident on the basis of the action, contested act and administrative
files, that the action needs to be upheld and the administrative act annulled and the acces-
sory participant with an opposing interest did not take part in the administrative dispute;

— if'the facts of the case between the plaintiff and the defendant are contentious, but
the parties state only new facts and new evidence, which the court may not take into con-
sideration (due to belatedness) or the proposed new facts and evidence are not relevant
for the decision;

— ifthere is a dispute between the same parties where the factual and legal basis are
similar, and the court has already passed a final decision on this issue.

Besides, the court always adjudicates in a session regarding disputes on the legality
of acts of electoral bodies (article 59, paragraph 4 of ADA). Where the court adjudicates
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in a session, it may only make its decision based on the facts of the case established in
the administrative procedure (article 60 of ADA). One of the most important differences
between adjudicating after a completed main hearing and adjudicating in a session is that
the session shall not be public (article 59, paragraph 5 of ADA).

In Slovenia, failure to conduct a main hearing is an encroachment on human right,
which is only permitted exceptionally if so provided by an Act taking into account the
principle of proportionality (see: articles 2 and 15 of the Constitution, decisions of the
Constitutional Court of Slovenia Ne U-197/02, Ne Up-778/04, Ne Up-1055/05). At this
point it is worth recalling the constitutional contention of several sectoral acts excluding
a main hearing in all cases beforehand (e. g. article 448 of Insurance Act) or regulating
that as a rule, the court shall decide without a hearing, (e. g article 115 of Auditing Act),
thereby rendering the execution of a main hearing unnecessary, which is unacceptable
from the point of view of the law.

Failure to conduct a main hearing is a violation of human rights, and therefore, is it
upon the Administrative Court to state reasons for the non-execution at all times, regard-
less of whether adjudicating based on provisions of ADA or in view of sectoral acts. Fail-
ure to provide statements of grounds is a violation of the right to receive reasons of the
decision (see also: decisions of the Constitutional Court of Slovenia Ne Up-164/14 and
Ne Up-434/14). In recent years, the Supreme Court has stepped up the required standard
of reasoning decisions concerning the execution of a main hearing. According to recent
case law, arguments of the Administrative Court should be compelling, exhaustive, as
well as clearly stating reasons why the proposed evidence would not affect the decision,
as these arguments are inextricably linked to the decision of executing a main hearing
(Zuber, 2018; see also the following decisions of the Supreme Court: Ne X Ips 387/2015,
Ne X Ips 233/2014, Ne X Ips 275/2014).

3. Main hearings in Administrative Court’s practice

Even though regulatory framework in ADA defines the conduct of a main hearing as a
rule and adjuticating in a session as an exception, the reality of our practice in view of the
conduct of a main hearing is quite the contrary in Slovenia. The table below shows con-
ducts of main hearings in an administrative dispute in the Administrative Court since 2013.

Table 1
Conducts of main hearings in the Administrative Court from 2013 to 2018

Year Caseload Ne of cases de?ided Ne of condu.cted

on the merits main hearings
2018 3540 2139 144
2017 3976 1816 85
2016 2972 2050 85
2015 2953 2438 39
2014 3291 2776 49
2013 3280 2703 68

Figures in table 1 indicate that the number of conducted main hearings somewhat
increased in 2016 for the first time, and then again in 2018. Increase in conducted main
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hearings in 2016 can be attributed to the Supreme Court, whose decisions reminded the
Administrative Court of more frequent executions of main hearings (on this see the deci-
sions of the Supreme Court Ne X Ips 233/2014, Ne X Ips 275/2014). The reason for more
frequent executions of main hearings in 2018 most likely lies in an extensively discussed
ECtHR’s judgement in case of the Mirovni institut v. Slovenia (Ne 32303/13, 13 March
2018). This was the first case where ECtHR faced allegations of failing to conduct a main
hearing in an administrative dispute in Slovenia. Infringement of article 6 of European
Convention on Human Rights was established in this case, due to the fact that the Admin-
istrative Court failed to take position on the requirement of the applicant to conduct a
main hearing, nor did the Court state any reasons for failing to conduct a main hearing.
The applicant requested the execution of a main hearing due to factual and legal errors
allegedly committed by the Ministry of Education when allocating funds following a call
for research projects, to which the applicant had applied but had not been granted the
funding. Furthermore, the applicant requested examination of witnesses due to alleged
errors that had been committed (impartiality of certain assessors, disregard of criteria).

It can be concluded that the trend of a gradual increase in the execution of main
hearings can be considered positive; however, the number of executed main hearings
does not reflect the basic statutory rule in ADA, namely that the Administrative Court
in an administrative dispute adjudicates after a completed main hearing. On the other
hand, this does not imply that there is a systematic problem in administrative disputes in
Slovenia with regard to violations of the right to a fair trial due to failure to execute main
hearings. This is also supported by the fact that in the last five-year period (2014-2018),
ECtHR has found a violation of a right to a fair trial in 13 cases against Slovenia, while it
has found violations in 33 cases in the prior five-year period (2013-2009), meaning that,
in comparison to the latter time period, the number of determined violations of a right to
a fair trial against Slovenia has been reduced by 60% in the last five years.

4. (Dis)advantages of decision-making in administrative dispute after the main
hearing

From the perspective of an outside observer, the execution of the main hearing ensures
public nature of a trial, whereas from the perspective of parties and other participants
in the procedure, it represents a means to personally present arguments to the court. An
executed main hearing enhances predictability of parties regarding the proceedings and
the outcome of the procedure, as well as prevents a surprise judgement, which occurs
when the court shall unexpectedly base its decision on a legal basis which a party with
due diligence could not have anticipated. Consequently, completely different facts and
evidence from those stated by the party turn out to play a prominent role in the dispute.
Surprise judgement is prohibited in the Slovenian legal system, so as to prevent situa-
tions when a party loses the possibility to state facts of crucial importance due to the fact
that the court has based its decision on a legal basis which the party with due diligence
could not have anticipated (see decision of the Supreme Court Ne II Ips 75/2016, 1 Feb-
ruary 2018). Decision of the Supreme Court Ne II Ips 75/2016 clearly states that a means
of preventing surprise judgements is the substantive conduct of proceedings, which is
most widely implemented precisely in main hearings and within which the court draws
a party’s attention to the overlooked legal basis, as well as reveals its own, distinct and
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unanticipated point of view of the law, and reminds the party of the legal basis upon
which it intends to base the dispute resolution.

On the other hand, failure to conduct the main hearing can result in deficient pre-
senting of exculpatory evidence and deficient substantive conduct of proceedings, due
to which a party initially has no possibility of supplementing allegations and applica-
tions for evidence (Breznik, KerSevan, 2008). Due to adjuticating after a completed main
hearing, owing to the predominance of the oral proceeding principle over the written
form principle, parties obtain the impression of a fairer decision (Zuber, 2018). All of the
indicated beyond doubt enhances the legitimacy of exercising of judicial authority and
contributes to the reputation of the judiciary in general public. The execution of a main
hearing does not only benefit parties and other participants in the procedure, but also
the Administrative Court. The main hearing enables the court to examine facts and take
evidence, get directly acquainted with legal and factual aspects of the procedure, as well
as clarify relevant issues regarding the principle of open trial.

As it is the case with the majority of other legal institutions, execution of a main hear-
ing in an administrative dispute can lead to objections (Samuels, 2005), one of the most
frequent ones being that conduct of a main hearing burdens and prolongs administrative
dispute. The allegation is by all means unfounded in case a main hearing is thoroughly
prepared and executed, at best contributing to the acceleration of proceedings (Pirnat,
KerSevan, 2005). There is further allegation stating that a completed main hearing fails
to serve its purpose in cases when Administrative Court grants the action, annulus the
administrative act contested in the administrative dispute and returns the case to admin-
istrative authority for re-examination. The allegation can be disputed on the basis of
the primary objective of a main hearing, i. e. due to taking evidence (article 51, para-
graph 2 of ADA). The right of taking evidence is not an absolute right, since the court is
not obligated to take evidence in case it is belated, unsubstantiated, unnecessary, irrele-
vant, or inappropriate (see decisions of the Supreme Court Ne X Ips 220/2016, 17 May
2017, Ne X Ips 233/2014, 3 March 2016, Ne Ips 114/2013, 23 October 2014). On the
other hand, the Administrative court shall not dismiss the conduct of a main hearing as
a consequence of anticipated evaluation of evidence, as it is prohibited (see decisions
of the Supreme Court Ne X Ips 220/2016, Ne X Ips 233/2014). It can only be accepted
in case the Administrative Court presents comprehensive and convincing arguments as
to why adduced evidence cannot affect the decision: it should start from the assumption
that the adduced evidence would succeed in confirming the party’s position, regard-
less of which the court would decide in the same manner considering other compelling
evidence (see decision of the Supreme Court Ne X Ips 233/2014 and decision of the
Constitutional Court Ne Up-219/2015, 19 May 2016). In case the Administrative Court
establishes that an administrative authority has unjustifiably (without legally permissible
grounds) rejected applications for evidence, and in order to eliminate violations of the
rules of the procedure this evidence should be presented, the court itself is obligated to
take the evidence at the main hearing. The court can avoid the obligation only in case
taking evidence would shift the entire burden of proof from administrative authority to
Administrative Court. In case of establishing facts which are different from those estab-
lished in the administrative decision the Administrative Court can, if the conditions have
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been met, decide on the merits of the case on its own or annul the administrative act
contested in the administrative dispute and return the case to administrative authority for
re-examination. The administrative authority is bound by substantive final judgement as
regards the operative part of judgement, as well as main reasons, which justify the oper-
ative part of judgement. Substantive final is any decision whereby the court substantively
ruled on the legality of final administrative act. The authority that issued the administra-
tive act in new adjudication is not bound only by the legal opinion of the court regarding
the application of substantive law and its positions on the procedure (article 64 of ADA),
but also by facts established through a decision, since facts of a case are inextricably
related to legal positions regarding the right to taking evidence and the operative part
of judgement (see decision of the Supreme Court Ne X Ips 220/2016). Indeed, the latter
points to an unsubstantiated allegation claiming that in case of annuling the contested
act and a repeated decision of an administrative authority, a completed main hearing and
evidence taken have no relevance.

5. Main hearing in the light of ECtHR’s jurisprudence

European Convention on Human Rights does not provide the right to a fair trial in
case of deciding on each right or obligation of national law; however, to ensure guaran-
tee of a fair procedure it is essential that there is criminal charge or civil nature of a right,
which the ECtHR explains autonomously. If the right has been defined as civil under
national law of a state, the ECtHR shall not assess its content or its effects, but regards
it as such. If that is not the case, the key factor of the assessment is the pecuniary nature
of the considered rights or obligations. If the right by itself is not of pecuniary nature,
it is crucial whether it causes pecuniary effects for a party (Harris, 2014). Where issues
that are governed by public law are decisive in determining private rights and obliga-
tions, they fall within article 6, paragraph 1 of European Convention on Human Rights
(Schabas, 2015).

The ECtHR decided based on the above criteria that procedural guarantees under article
6 apply to expropriation permits and for issuance of building permits (decision in the case
Sporrong and Lonnroth v. Sweeden, Ne 7152/75, 23 September 1982, paragraph 83 and
79), permissions to sell land (decision in the case Ringeisen v. Austria, Ne 2614/65, 16 July
1971, paragraph 94), authorizations to operate a private clinic (decision in the case deci-
sion in the case Konig v. Germany, Ne 6232/73, 28 June 1978, paragraph 94 and 95) and
licences to serve alcoholic beverages (decision in the case Tre Traktdrer AB v. Sweden,
Ne 10873/84, 10 October 1985, paragraph 43). The ECtHR extended the scope of article 6,
paragraph 1 of European Convention on Human Rights to tender procedures (decision in
the case Regner v. Czech Republic, Ne 35289/11, 19 September 2017 and decision in the
case Mirovni inStitut v. Slovenia), however, on the other hand, decided that the civil nature
of a right shall not apply to electoral dispute, in particular the right to stand for election
and retain one’s seat (decision in the case Pierre-Bloch v. France, Ne 120/1996/732/938,
21 October 1997, paragraph 51) and in tax matters, except in tax penalty cases (decision
in the case Ferrazzini v. Italy, Ne 44759/98, 12 July 2001, paragraph 28 and decision in the
case Jussila v. Finland, Ne 73053/01, 23 November 2006).

As it results from case law of the ECtHR, the right to a main hearing, which is based
on article 6, paragraph 1 of European Convention on Human Rights, is not absolute
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(Zuber, 2018; Helmreich, 2013). Failure to conduct a main hearing is permitted if a party
to the dispute renounces the right to a main hearing (explicitly or in a manner that the
party does not request to conduct a main hearing). Furthermore, the obligation to conduct
a main hearing can be excluded by exceptional circumstances that justify dispensing
with a hearing (decision in the case Salomonsson v. Sweden, Ne 38978/97, 12 November
2002, paragraph 34).

There are a number of interesting cases concerning failure to conduct a main hearing
due to dispensing, such as, when party to the dispute renounces the right to a main hear-
ing in the first instance procedure and requests a main hearing in an appeal procedure.
In such cases the ECtHR applies a less stringent standard for the execution of an oral
hearing, however, it takes into consideration as key circumstances, whether facts could
have been established without a main hearing and if a party requested taking new evi-
dence (decision in the case Miller v. Sweden, Ne 55853/00, 8 February 2005, decision
in the case Dory v. Sweden, Ne 28394/95, 12 November 2002, decision in the case Salo-
monsson v. Sweden).

When the court of first instance represents the only instance, a main hearing is
required unless there are exceptional circumstances that justify dispensing with such
a hearing. The fundamental principle when it comes to deciding on conducting a main
hearing in such cases is the principle of fair trial (decision in the case Schidler-Eberle
v. Liechtenstein, Ne 56422/09, 18 July 2013, paragraph 99). According to the EctHR,
conducting a main hearing is not required in procedures not contesting credibility of
findings or proper establishment the actual facts of the case, as well as those in which
the court can make a fair and reasonable decision on the basis of written statements of
the parties (decision in the case Jussila v. Finland, paragraph 99). Despite the stated
position, the ECtHR highlights that the existence of exceptional circumstances requires
an assessment for each individual case (decision in the case Miller v. Sweden). The
ECtHR attaches great importance to reasonableness of the reasoning why conducting
a main hearing failed (decision in the case Jussila v. Finland, paragraph 48, decision in
the case Becker v. Austria, Ne 19844/08, 11 June 2015, paragraphs 3942, decision in
the case the Peace institute v. Slovenia, paragraph 44). Unless it is certain of exceptional
circumstances that justify dispensing with a hearing, the ECtHR decides in favour of the
applicant (decision in the case Karajanov v. the former Yugoslav Republic of Macedonia,
Ne 2229/15, 6 April 2017 and decision in the case Mirovni institut v. Slovenia).

6. Conclusions

A main hearing in an administrative dispute provides for a public nature of a trial
and holds significant meaning for the participants in the procedure in the light of
exercising the right to adversarial procedure and right to a fair procedure. A main
hearing presents a participant’s day in court, and therefore enhances predictability
of the procedure, as well as exerts a positive impact on confidence in fair conduct
of courts. A conducted main hearing is relevant to the Administrative Court as well,
since it enables the court to get directly acquainted with both legal and factual consid-
erations of the proceedings, establish facts, as well as take evidence. A main hearing
enables the court to fully realise the substantive conduct of proceedings, which, in
turn, precludes surprise judgements.
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Despite the numerous advantages of decision-making in an administrative dispute
after a conducted main hearing, it needs to be taken into account that the obligation of a
decision after a completed main hearing is not absolute, be it under Slovenian regulation
or in accordance with the ECtHR’s practice. In cases when the Administrative Court
adjudicates on omitting a main hearing based on national regulations it is obligated to
take into account the positions defined by the EctHR, since they provide for a high level
of protecting a main hearing as a human right.

Finally, it is worth noting that the responsibility of deciding to conduct a main hear-
ing lies not only with the judiciary, but also legislative branch of government. Special
rules regarding conduct of a main hearing in sectoral acts ought to be regulated more
consistently and precisely, but above all, in principle there should not exist rules stipulat-
ing the omission of a main hearing in certain types of disputes. The decision whether or
nor to conduct a main hearing in a specific case should be left to courts, and they, in turn,
should not be restricted by abstract statutory rules that absolutely exclude adjutication
after a completed main hearing in certain cases.
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CJOBEHCBKE BAYEHHA I'OJIOBHOI'O CJIYXAHHSA
B AIMIHICTPATUBHOMY CIIOPI

BpyHa Xyoep,

aCUCTEHT B yHiBepcuTeTi JIIobasHWY, 10puandHni akybTer,
cTapLunii cynoBuii paaHuk y BepxosHomy cyai Pecriybiku CrioBeHis,
KaHauaar puanNYHUX Hayk, oPUCT

orcid.org/0000-0003-1137-4561
bruna.zuber@pf.uni-lj.si

Mema. Cmammio npucesueno YuHHOMy 3aKoHooascmay ma npaxmuyi Pecnyonixu Cnogenis
U000 OCHOBHUX CYXAHb 8 aOMiHicmpamuernomy cnopi. Kpim moeo, y cmammi 30iiicHeHo
npasosuii ananiz npeyedenmuozo npasa Cnogenii ma po3nAnymo umMozu, 6CmMaHoseHi
€sponeticbkum cyoom i3 npae a0OUHU U000 NpaAsa HA CNpageoIusuli cy0osuti po3eiso,
30Kpema i npasa Ha OCHOBHE CJLYXAHHSL.

Memoou. []ns ycniuino2o nposedeHHs OOCHIONCEHHS AGMOP BUKOPUCIOBYBAE MAKI MeMOOU
HAYKOB020 NIZHAMHA: N02IUHI (aHani3, cunmes, IHOYKYil0, 0e0YKYiio), icmopuyHi, cucmemHi
ma opmanbHo-00eMamuyHi.

Pezynomamu. Hegio '€MHOIO uYacmunol Npasa HaA CHPAaseoiusuil Cyoo8ull po3eiso
€ nyoniuHUllL Xapakmep C€y006020 po32aAdy, AKUU Y paszi AOMIHICMPaAmMueHoz20 CHOpY
30iticHI0embCa HA NIOCMAGI YKIadeHno2o ocHoéHozo cryxauus. Hozo memoio € 3a6e3nevenns
0EMOKPAMUYHO20 CYO08020 PO32150Y, 30IUCHEHHSA 2POMAOCHKO20 KOHMPOTIO HAO CYOOBUM
npoyecom, a maxkodxc 30iUCHeHHA Npasa CMOPIH Yy CNOPi ma IHWUX YYACHUKIE npoyedypu
Ha 3aCayX08y8anHs 8 cyoi. Y yiu uacmuni 062060pl0embCs 3HAYEHHS U POb OCHOBHO2O
CIYXAHHS 8 AOMIHICMPAMUEHOMY CHNOpPL. YV HboMy pO32710aiomsbcsi K NpPagosi, max i
3a2anbHI COYIANbHI NPUYUHU, KT CEI0UAMb HA KOPUCHTb NPOBEOEHHS. OCHOBHO2O CIIYXAHHSL.
Ananizyromocs Haibinowr 6axciusi piwenns €eponelicbkoeo cy0y 3 npag OOUHU ma
HayionanvHux cyoieé w000 npag Ha OCHOGHE CAYXaHHA. JOCHiOdNCYIOmbCsa Camucmudti
O0ani Cn08eHCbK020 AOMIHICMPAMUBHO20 CYOY NPO HPOBEOEHHs OCHOBHUX CIYXAHb SK
NOKA3HUKA 3a0e3neueHHs npasa Ha chpageonusuil cyoosutl posensid y Pecnybniyi Cnogenis.

Asmop Oiliuios BUCHOBKY PO me, W0 OCHOGHE CILYXAHHS 34 AOMIHICIMPAMUGHUM CHOPOM
M€ 8UPIUIATIbHE 3HAYEHHS W00 30IUCHEHHs NPABA HA 3MA2ANIbHY NPOYeO0ypy ma npasa Ha
cnpageonusy npoyeoypy.

Bucnosxu. Hessaodicaiouu Ha qucienni nepeeazu NPUiliHAmMms pIuleHHst 8 AOMIHICmpa-
MUBHOMY CRODI NICIA 306EPUICHO20 OCHOBHO0 CIlYXAHHSI, HEOOXIOHO 8pAX08y8amu me, wo
30008 SI3aHHSA NPUTHAMMS PIUEHHS. NIC/ISL OCHOBHO20 CILYXAHHA He € abcomomuum. Po3enso
NUMAHHA NPO  BUKIIOUEHHSI OCHOBHO20 CIYXAHHS MAE IPYHMYSAMUCS HA KPUMepIsx,
nputinamux €6poneucoKum cyoom i3 npae MoOUHU, OCKLIbKU B0HU 3a0e3neuyioms 6UCOKULL
PIBEHb 3aXUCHTY OCHOBHO20 CLYXAHHS K NPABA TOOUHU.

KurouoBi ciioBa: OCHOBHE CIyXaHHs, aJMIHICTPaTMBHUN CIip, TMpaBO JIIOIWUHH,
a/IMIHICTPaTUBHUI CyJ, IPABO HA CIIPABEIJIUBHIA CYIOBUI po3mis, €Bponechkuil cym 3
Ipas JIFOAUHU.
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DER ACHTUNGSANSPRUCH DER MENSCHENWURDE IM ZUGE DER
VERTREIBUNG DER BEVOLKERUNG: ERFAHRUNG DEUTSCHLANDS

Zweck. Im Artikel werden die verwaltungsrechtlichen Besonderheiten der Feststellung der
Vertriebeneneigenschaft sowie ihrer Inanspruchnahme von Rechten und Vergiinstigungen
gemdf} dem deutschen Vertriebenenrecht (das Bundesvertriebenengesetz, die Fassung vom
19. Mai 1953) infolge der Vertreibung der Deutschen aus dem Ostgebiet nach Deutschland
(spditer — Bundesrepublik Deutschland) in Jahren 1945—1949 durch das Prisma der Men-
schenwiirde analysiert.

Methoden. Die Fragen der Feststellung der Vertriebeneneigenschaft und der
Inanspruchnahme von Rechten und Vergiinstigungen der Vertriebenen gemdf3 dem
deutschen Vertriebenenrecht werden durch die teleologische Auslegung, die Auslegung
nach dem Wortlaut des Bundesvertriebenengesetzes, (§ 1 BVFG — Vertriebeneneigenschaft
und § 9 BVFG — Voraussetzungen fiir die Inanspruchnahme der Rechte und Vergiinstigun-
gen) und durch die systematische sowie geschichtliche Analyse der Vertreibung bearbeitet.

Resultate. Die Achtung und der Schutz der Menschenwiirde als Kern der Verfassungsprin-
zipien und subjektives Recht der besonders schutzbediirftigen Personen wie Vertriebene
verkérpern auf dem gesetzlichen und praktischen Niveau gute Marker zur Messung des
Grades an Demokratie, Rechtsgebundenheit, Stellung der Menschenrechte und sozialer
Gerechtigkeit in einem Staat.

Die Frage der Achtung der Menschenwiirde der Vertriebenen, wie erortert wird, stellt
sich nicht erst mit Blick auf die tatsdchliche Ausiibung der Rechte, sondern bereits bei
der Anerkennung der Vertriebeneneigenschaft und dem Zugang zu den besonderen, die
Rechtsstellung ausgleichenden Rechten und Vergiinstigungen. Die Menschenwiirdekon-
formitdt der entsprechenden staatlichen Regelungen in diesen Phasen ist fiir die weitere
Existenz der Vertriebenen am Aufnahmeort, ihren rechtlichen Status und die inklusive Teil-
nahme an den gesellschaftlichen und politischen Angelegenheiten entscheidend.

Die tiefe Analyse der Vertriebenengesetzgebung in Deutschland fiihrt zum dargelegten
Fazit — zur Liste vitaler Voraussetzungen fiir die Achtung der Menschenwiirde der Ver-
triebenen und zum kritischen Punkten, dadurch die Problematik im Sinne der Achtung der
Menschenwiirde der Vertriebenen in Deutschland herauskristallisiert wurde.

Schlussfolgerungen. Zum Schluss wird darauf hingewiesen, dass die wissenschaftliche
Analyse der Menschenvertreibung als kompliziertes Erscheinen wegen ihrer Aktualitdt in
der Welt eine wesentliche Rolle spielt und weiter geforscht werden muss.
Schliisselworter: Vertriebene, Menschenrechtsschutz, Vertriebenenanerkennung, Aus-
gleichsrechte, Verwaltungsverfahrensrecht.
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1. Einleitung

Nach dem Zweiten Weltkrieg z4hlt die Menschenvertrei-
bung wegen ihres MaBstabs und der Konsequenzen fiir die
Staaten und Bevdlkerung zu den groften humanitiren Katas-
trophen der Welt. Die Vertreibung kann man als ein Wohnort-
verlassen durch die Zwangsmalinahmen oder mit dem Zweck
der erzwungenen Suche nach Sicherheit und Schutz aus
bestimmten Griinden (z.B. Krieg, Okkupation, Hungernot,
Genozid, Naturkatastrophen etc.) charakterisieren, was die
Rechte des Menschen — erstmal die laut der liberalistischen
Theorie von John Locke angeborenen Rechte auf Leben,
Freiheit, Eigentum in einen besonders verletzbaren Zustand
gegeniiber der Monopolstellung der Staatsorgane einsetzt
(Locke, 1967: 202 f.).

Somit bedeutet die Menschenvertreibung immer un- oder
mittelbare Zwang und Gewalt und eine raumliche Einschrén-
kung (innerhalb der Grenzen eines Staates oder eine zielgerich-
tete Ausweisung ins bestimmte Gebiet) der keinen Platz fiir
eine freie AuBerung des privaten Willens einriumt. Die beiden
Begriffe sind typisch fiir die Vertreibung unabhingig davon,
was flir einen Vertreibungsgrund vorliegt, ob der Vertreibungs-
prozess unmittelbar vom Staat begleitet wurde oder ob die
Bewegung inner- oder auflerhalb des Heimatstaates erfolgte.

Im Laufe der Vertreibung gehen die Menschen ein Risiko
fiir ihr Leben ein, besonders im Fall der Vertreibung — bei-
spielsweise, aufgrund eines bewaffneten innerstaatlichen
oder internationalen Konfliktes oder seiner Folgen. Aufer-
dem befinden sie sich auch oft in den unmenschlichen oder
erniedrigen Bedingungen (kein Zugang zum Trinkwasser,
zur Lebensmittel, ersten medizinischen Hilfe, Toiletten und
frischen Luft in einem Transportmittel und/oder Unterbrin-
gung). Allerdings kann die Lage sich am meistens am neuen
Wohnort durch die Herausforderungen nach der Vertreibung
nicht stabilisieren. Da der Staat entweder einige tatsdchlich
vertriebenen Personengruppen auBler Acht lassen kann und
ihre Eigenschaft nicht anerkennt oder infolge der Erteilung
des Vertriebenenstatus nicht selten eine beschrinkte Mog-
lichkeit zur Geltendmachung ihrer Rechte und Freiheiten im
Vergleich zu Einheimischen durch die gesetzlichen Regelun-
gen und verwaltungsbezogenen Maflnahmen einrdumt.

Solche Situationen verweisen auf die materiell- und for-
mellrechtliche Schwiche der Gesetzgebung. Diese Schwi-
chen konnen durch die Verletzung der Grundrechte auch oft
die Menschenwiirde berithren. Da der Mensch bzw. seine
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Wiirde ein Kern der gesicherten freiheitlichen demokratischen Grundordnung ist,
was genau durch die subjektive Grundrechte (hier — einschlieBlich mit Art. 1 I GG)
vom Staat geachtet und geschiitzt werden soll. AuBlerdem wird die herrschende Stelle
der Menschenwiirde im Demokratie- (Menschenwiirdegarantie als ,,Grundlage jeder
menschlichen Gemeinschaft” und der Kern von der Volkssouveranitit (Berg, 2011:
62, Rn. 117)), Sozialstaats- (der Grundsatz der menschenwiirdigen Existenz (Berg,
2011: 80, Rn. 165)) und Rechtstaatsprinzip (z.B. die Garantie materieller Gerechtig-
keitswerte, wo die materielle Rechtstaatlichkeit aus der Wiirde des Menschen aus-
geht; dazu — keine Demokratie ist ohne Rechtstaatlichkeit moglich (Berg, 2011: 75,
Rn. 148)) explizit geprégt.

In diesem Kontext kommt die Aufgabe vor, zu kldren, ob die individuellen Bediirf-
nisse der Vertriebenen in Deutschland vom Staat iiberhaupt akzeptiert, anerkannt wird,
und ob diese Anerkennung in Form der speziellen Gesetzgebung in Einklang mit dem
Grundsatz der Menschenwiirde steht.

2. Vertreibung aus geschichtlicher Sicht. Allgemeiner Exkurs

Der Ausgangspunkt fiir die Vertreibung deutscher Minderheiten war die Potsda-
mer Konferenz im August 1945 mit der Beteiligung der Vertreter von Grof3britan-
nien, der Sowjetunion und den USA. Das Ergebnis der Konferenz war die Verkiin-
dung des Potsdamer Abkommens, in dem nicht nur die endgiiltige Bestitigung der
deutschen Grenzen, sondern auch Erkldrung der kollektiven Zwangsaussiedlung der
Deutschen nach Deutschland deklariert wurde'. Nach dem Beschluss der Alliier-
ten in Form des Abschnittes XIIT des Abkommens (Thomas, 1950: 11) mussten die
deutschen Minderheiten aus den osteuropdischen Staaten (Tschechoslowakei, Polen,
Ungarn) sowie aus den deutschen Ostgebieten, die der Oder-Neifle Linie Ostlich
waren und in 1945 der polnischen Verwaltung? von der Sowjetunion gestellt wurden
(Teil von Pommern, Ostpreuen, Schlesien)?, unverziiglich vertrieben werden. Die
Vertreibung sollte ,,in ordnungsgeméfer und humaner Weise“ (Thomas, 1950: 11)
erfolgen, was der Realitdt nicht entsprach.

In der Zeit der Vollziehung des Potsdamer Abkommens und bis Ende 1949 waren ins-
gesamt etwa 12,1 Millionen Deutsche aus osteuropédischen Gebieten einschlieBlich mit
den Territorien unter der sowjetischen Verwaltung nach Deutschland mit der folgenden
Verteilung in die Besatzungszonen geflohen. Von dieser Zahl wurden 8 Millionen Men-
schen in die BRD, etwa 4,1 Millionen in die ehemaligen Gebiete der DDR gewaltsam
vertrieben. Somit erschien in Deutschland eine separate Bevolkerungsgruppe — gefliich-
tete bzw. vertriebene Personen mit dem unklaren Rechtsstatus und ohne Mittel zur blo-
Ben menschlichen Existenz, was irgendwie geregelt werden musste.

' 6. Mitteilung iiber die Dreimédchtekonferenz von Berlin (Potsdamer Protokoll), Abschnitt XIII,
2. August 1945. Quelle: Amtsblatt des Kontrollrats in Deutschland, Erginzungsblatt Nr. 1,
S. 13-19 (deutsch, englisch, franzosisch, russisch) (Rauschning, 1989: 11 ff.).

2 6. Mitteilung iiber die Dreiméachtekonferenz von Berlin (Potsdamer Protokoll), Abschnitt IX, 2. August
1945. Quelle: Amtsblatt des Kontrollrats in Deutschland, Ergdnzungsblatt Nr. 1, S. 13-19 (deutsch,
englisch, franzosisch, russisch) (Rauschning, 1989: 32).

3 Einst und Jetzt (1956), 268. Identischer Text in: Einst und Jetzt (1967), 272 (Benthin, 2007: 68; Bun-
desministerium fiir Vertriebene, Fliichtlinge und Kriegsgeschidigte, 1960).
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Die Besatzungsmichte mussten die ersten zoneneinheitlichen Landesgesetze und
Landesverordnungen zur Aufnahme, Eingliederung®, Soforthilfe und Bekdmpfung der
Not® erlassen. Nach der Verkiindung des Grundgesetzes im Jahr 1949 verlangte das
Rechtstaats-, Sozialstaats- und Demokratieprinzip von der Bundesrepublik einen fai-
ren Schadensausgleich, die Chancengleichheit in der Ausbildung, auf dem Arbeits- und
Wohnungsmarkt fiir alle und die Gleichstellung der betroffenen Gruppen im Allgemei-
nen vor dem Gesetz. Diese Phasen waren fiir die Vorbereitung und Bearbeitung des
BVFG-Entwurfes grundlegend. Im Jahr 1953 hat der Gesetzgeber seine Verpflichtung
zur Konkretisierung des Art. 116 I GG durch das verabschiedete Geset; iiber die Ange-
legenheiten der Vertriebenen und Fliichtlinge (BVFG)° endlich erfiillt, in dem einheit-
liche Normierungen zum Status, Rechte und Vergiinstigungen der Vertriebenen und der
Personen dhnlicher Gruppen (Sowjetfliichtlinge und Sowjetfliichtlingen gleichgestellte
Personen) endlich vorgesehen wurden.

3. Die Rechtsstellung der deutschen Vertriebenen nach dem Bundesvertriebe-
nengesetz

3.1. Vertriebeneneigenschaft nach § 1 BVFG

Nach der Legaldefinition im § 1 I BVFG ist ein Vertriebener derjenige, ,, <...> wer
als deutscher Staatsangehoriger oder deutscher Volkszugehoriger seinen Wohnsitz in
den zur Zeit unter fremder Verwaltung stehenden deutschen Ostgebieten oder in den
Gebieten auflerhalb der Grenzen des Deutschen Reiches nach dem Gebietsstande vom
31. Dezember 1937 hatte und diesen im Zusammenhang mit den Ereignissen des zweiten
Weltkrieges infolge Vertreibung, insbesondere durch Ausweisung oder Flucht, verloren
hat <..>"

Neben einer Person mit dem Vertriebenenstatus haben auch ihre Ehegatten, wenn
die Ehe vor dem Zeitpunkt der Vertreibung geschlossen wurde’, und minderjahrigen
Kinder ohne deutsche Staatsangehorigkeit oder Volkszugehdrigkeit gemdf § 1 III und
§ 7 BVFG als derivative Vertriebene das Recht auf einen legalen Aufenthalt in der BRD
sowie einen Anspruch auf einen Vertriebenenausweis, gewéhrleistete Rechte und Ver-
giinstigungen.

Weiter betrachten wir nédher alle in der Definition enthaltene Merkmale der Vertrie-
beneneigenschaft.

3.1.1. Deutsche Staatsangehdorigkeit

Nach allgemeinen Regelungen musste die vertriebene Person die deutsche Staatsan-
gehorigkeit ,,jedenfalls im Zeitpunkt des Verlassens‘® seines Wohnortes im Vertreibungs-
gebiet infolge Vertreibung, Ausweisung oder Flucht besitzen. Die deutsche Staatsange-

* Beispielweise: Gesetz iiber die Aufnahme und Eingliederung deutscher Fliichtlinge (Flichtlings-
gesetz) vom 24. Januar 1947, Bayern, amerikanische Besatzungszone. Quelle: Ges. Nr. 59 vom
19.2.1947 (Bayerisches GVBI. 1947, Nr. 5, S. 51) (Thomas, 1950: 91 ff.).

SBeispielweise: Gesetz zur Behebung der Fliichtlingsnot vom 27. November 1947, Schleswig-Holstein,
britische Besatzungszone. Quelle: GVBI. Schleswig-Holstein, 1948, Nr. 1, S. 1 (Thomas, 1950: 118 ff.).

¢ Gesetz tiber die Angelegenheiten der Vertriebenen und Fliichtlinge, BGBI, 1953, Teil IT Nr. 22,
S. 201 ff.

"BVerwGE 51, VIII C 97.75, 244 £.
$BVerwGE 58, 8 C 17.79, 259.
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horigkeit konnte geméfl dem damals geltenden Reichs- und Staatsangehorigkeitsgesetz®
(RuStAG) weder nach dem Geburtsortprinzip auch nach dem damals leitenden Abstam-
mungsprinzip'®, im Folge der Adoption oder der Einbiirgerung'' erworben werden.

Durch den Begriff der deutschen Staatsangehdrigkeit im BVFG integrierte der
Gesetzgeber die Bestimmungen des RuStAG, die Leitgedanken des Art. 116 I GG iiber
eine einheitliche, vom vdlkerrechtlichen Staatsfortbestand (Mangoldt, Klein, Starck,
2018: Art. 116 Abs. 1 Rn. 34) ausgegangene deutsche Staatsangehorigkeit ins Gesetz.
Dies war dadurch geprigt, dass die ,,Neuorganisation“!> Deutschlands und der Abschluss
des Vertrages tiber die Grundlagen der Beziehungen zwischen der BRD und der DDR"
allerdings den geltenden Verfassungsprinzipien sowie der gesamten Staatlichkeit bzw.
der deutschen Staatsangehorigkeit i.S.v. Art. 16 GG 1.V.m. Art. 116 I GG nicht entge-
genstanden'®. Folglich wurde die DDR nie als ein neuer souverdner Staat verfassungs-
rechtlich anerkannt und den Deutschen aus dem DDR-Gebiet ihre deutsche Staatsbiir-
gerschaft nie entzogen.

Auflerdem sind sammeleingebiirgerte Einwohner in den nach 1937 von Deutschland
annektierten Gebieten'® zu den deutschen Staatsangehorigen zugerechnet, obwohl ihre
Anerkennung nicht so eindeutig erfolgte. Laut des BVerwG konnte die zur Zeit der deut-
schen Herrschaft kollektiv erworbene deutsche Staatsangehdrigkeit nach der Befreiung
als geltend in diesen Gebieten nur dann anerkannt werden, wenn ,, <...> der Heimatstaat
die Sammeleingebiirgerten nicht selbst in Anspruch nahm und die Betroffenen stindig an
der deutschen Staatsangehdrigkeit festhalten wollten *“'°.

3.1.2. Deutsche Volkszugehérigkeit

Den Begriff ,,deutscher Volkszugehoriger®, der im § 1 BVFG verankert ist, hat der
Gesetzgeber weiter im Bundesvertriebenengesetz, im § 6, ausfiihrlich definiert und
durch die Definition den Sinn und Zweck des Art. 116 I GG erklért. Somit handelt es
sich im § 6 BVFG um Statusdeutsche oder Vertriebene, die aullerhalb der Gebiete des
Deutschen Reichs nach seinem Stand gelebt haben, iiber keine deutsche Staatsangehd-
rigkeit verfiigen, trotz fremder Staatsangehorigkeit zur deutschen Minderheit'” aufgrund
der ausgeprigten subjektiven (Selbst- oder Familienbekenntnis als Deutsche) (Héuser,
Kapinos, Christ, 1990: 85 ff.) und objektiven Merkmale (Sprache, Erziehung, Abstam-
mung, Kultur, Vorfahren etc.) (Hauser, Kapinos, Christ, 1990: 99 ff.) gehoren.

Die zustdandigen Behorden verwendeten bei der Priifung der Volkszugehorigkeitsmerk-
male im Verwaltungsverfahren eine Methode der Durchdringung, worauf im § 6 BVGF
verwiesen ist: ,, <...> sofern dieses Bekenntnis durch bestimmte Merkmale wie Abstam-

°RGBL. S. 583.

"Der wegen der Bekdmpfung der nationalsozialistischen Fithrungsmacht seine Leitrolle im deutschen
Staatsangehorigkeitsrecht verlor.

TGGK 1L, 6. Aufl. 2012, Art. 116, Rn.13, 14.

12BVerfGE 36, 1/ 16.

3BGBI. 11, 1973, S. 421.

“BVerfGE 36, 1/2, 15 ff.

13Genau zu den von Deutschland annektierten Gebiete wihrend des Zweiten Weltkriegs (Bohn, 1997: 32 f).
1“BVerwGE 58, 8 C 17.79, 263.

"BVerwGE 5, V C 504.56, 241.
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mung, Sprache, Erziehung, Kultur bestdtigt wird . Der Sinn und Zweck dieser Methode
liegt im Nachweisen der subjektiven Authentizitét durch die objektive Seite. Als subjektive
Authentizitét versteht man ein Bekenntnis zum deutschen Volkstum — der subjektive, vor
dem Zeitpunkt der Vertreibung'® erkennbare'® Wille zu bindenden Beziehungen mit der
deutschen Kulturgemeinschaft (Strassmann, Nitsche, 1958: 36 f.). Aus dieser Regel sind
Kinder ausgenommen, den das Bekenntnis durch die Seite der Eltern oder eines deutschen
Elternteils im Zeitpunkt (friihgeborene) oder schon nach der Vertreibung (spétgeborene)
zugerechnet wurde. Diese Zurechnung ist bis zur Moglichkeit eigener Bekenntnisfahigkeit
eines Kindes (mit 16 Jahren) (Liesner, 1988: 22) beibehalten®.

Auf dieser Station ist noch wichtig, in die progressiven Gedanken der Rechtspre-
chung iiber die Schutzwirkung des Gesetzes kurz einzugehen. Geméf der Entscheidung
des BVerwG betrifft die Geltung des § 6 BVFG ausnahmsweise aus der Schutzmacht-
theorie?! auch diejenigen, die in den Gebieten des Deutschen Reiches immer bodenstéin-
dig waren, den Verfassungsstatus als Deutsche 1.S.d. Art. 116 I GG durch die fremde
Staatsangehorigkeit aulerhalb des Vertreibungsgebiets verloren haben, aber im Laufe
der Vertreibungsmafnahmen der Schutz Deutschlands fiir die wiirdige Existenz eine ent-
scheidende Rolle spielt.

Nach Art. 116 1 GG verleiht der Gesetzgeber den Statusdeutschen die deutsche Staats-
angehorigkeit automatisch nicht??, aber stellt sie in ihren Rechen (einschlieBlich mit den
typischen biirgerlichen Rechten wie passives und aktives Wahlrecht etc., trotzdem aufler des
Rechtes auf Bildung politischer Parteien wegen der ,,Zwangsassimilationspolitik* (Kossert,
Kalte, 2008: 88)) und Pflichten den deutschen Staatsangehorigen gleich?® und ermdglicht
den Volkszugehorigen als einer ausldndischen Minderheit die erleichternde Einbiirgerung
(Wittreck, 2008, Art. 116, Rn. 30). Dariiber hinaus sind schon aufgenommene Vertriebene
dem Auslindergesetz nicht unterliegt, bedurften eines Aufenthaltstitels fiir ihren legitimen
Aufenthalt in der BRD nicht und genief3en die Freiziigigkeit (Hauser, Kapinos, Christ, 1990:
4, Rn. 8) nach Art. 11 GG (Ausnahme — Sowjetzonenvertriebene nach § 1 I 1 des Not-
aufnahmegesetzes vom 22. August 1950**). Die Volkzugehorigen, deren Vertriebenenstatus
noch nicht festgestellt wurde, genieen die voriibergehende Unterbringung in der BRD%,

3.1.3. Wohnsitz im Vertreibungsgebiet

Ferner musste ein Vertriebener zum Zeitpunkt der Vertreibung iiber einen Wohnsitz
auflerhalb des Deutschen Reichs nach 31. Dezember 1937 oder in den Gebieten Sstlich der
Oder-NeiBle-Linie (Strassmann, Nitsche, 1958: 19) verfiigen. Der Begrift ,, Wohnsitz* ist im

18 Ausnahme: spétgeborene Abkommlinge. Dazu: BVerfGE, 59, 128/151.

¥ BVerfGE, 59, 128/146.

2Richtlinien zur Anwendung des § 6 des Bundesvertriebenengesetzes (BVFG), vom 20.02.1980, 140.
Ergédnzung — SMB1. NW. — (Stand 1.11.1980 — MB1. NW. Nr. 107 einschl.).

2 Zur s.g. Schutzmachttheorie: BVerwGE 5, V C 504.56, 239, 244 f.

2BVerwGE 5, V C 504.56, 244.

ZBVerwGE 5, V C 504.56, 243.

#BGBI. S. 367.

2 Verordnung iiber die Bereitstellung von Durchgangslagern und tiber die Verteilung der in das Bun-

desgebiet aufgenommenen deutschen Vertriebenen auf die Lander des Bundesgebietes vom 28.3.1952,
BGBL. IS. 236, ber. S. 287, § 1.
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Sinne des § 7 f. BGB vom Jahre 1954% wegen des Fehlens der Legaldefinition im BVFG
und in der folgenden Vertriecbenengesetzgebung (wie Lastenausgleichsgesetz) auszulegen®’.

Nach § 7 I BGB muss der Wohnsitz den Merkmalen einer gewillkiirten stindigen
bzw. permanenten Niederlassung mit dem rdumlichen und individuellen Ankniipfungs-
punkt entsprechen (Priitting, Wegen, Weinreich, 2018: § 7, Rn. 1, 2). Da ist der Fall,
wenn ein Vertriebener einen Hauptwohnsitz hatte, der durch seinen Willen zum Mit-
telpunkt seines Lebensinteresses?® und personlichen Beziehungen angemacht und nicht
obligatorisch zum Eigentum der vertriebenen Person iibertragen wurde. Somit reichen
die bloBe Wohnortsanschrift oder eine Eigentumsurkunde fiir die Begriindung nicht aus,
aber konnen in den Ausnahmefillen einen Willen zum stéindigen Niederlassung begriin-
den (Héauser, Kapinos, Christ, 1990: 32, Rn. 9 f.).

Der festgestellte Wohnsitz begriindet nicht nur den Erwerb des bloBen Vertriebe-
nenstatus, sondern kniipft die wichtigsten existenzerhaltenden Leistungen geméall dem
BVFG (III. Abschnitt), dem Lastenausgleichgesetz (LAG) wie Entschiadigungsleistun-
gen der Kriegs- (§ 13 LAG), Vertreibungs- (§ 12 LAG), Sparerschédden (§ 15 LAG), und
im Rahmen weiteren verbundenen Gesetze an sich an. Deswegen stellt der Gesetzgeber
die Frage der Indizierung eines Wohnsitzes in den Vertreibungsgebieten zusammen mit
dem Staatsangehdrigkeits-, Volkszugehorigkeitsmerkmal gerechterweise auf die Spitze
der Anforderungen.

3.1.4. Verlust des Wohnsitzes infolge Vertreibung, Ausweisung oder Flucht im
Zusammenhang mit dem Zweiten Weltkrieg

Der Wohnsitz im Vertreibungsgebiet musste ausschlieBlich aufgrund der Vertreibung,
der Ausweisung oder Flucht, die in einer unmittelbaren Verbindung mit dem Zweiten
Weltkrieg stehen, verloren sein. Eine Ausnahme bilden hier die Berufssoldaten: in
deren Fall geht der Wohnsitz nicht wegen der Vertreibung, sondern wegen der Kapitula-
tion Deutschlands nach 8. Mai 1945 und Abschaffung der Wehrmachteinsitze verloren®.

Nach der Vollziehung vom Potsdamer Abkommen blieb das unfreiwillige Verlas-
sen des Wohnsitzes in den Vertreibungsgebieten infolge des vermuteten permanen-
ten Drucks®® durch die nicht-deutschen Einwohner der ost- und mitteleuropdischen
Linder gegeniiber den Deutschen wegen ihres Selbstbekenntnisses zum Deutschtum
(Strassmann, Nitsche, 1958: 22) kontinuierlich. Dem § 1 II Nr. 3 BVFG zufolge hat
der Gesetzgeber diesen Prozess als Aussiedlung bestimmt und durch das Konzept
der Spétkonsequenz der ZwangsvertreibungsmaBnahmen®! begriindet. Objektiv war
die Aussiedlung als Art der Vertreibung gemeint®2. Hierdurch fasste die Vorausset-
zung des endgiiltigen Wohnsitzaufgebens auch die Aussiedler im Vertreibungsgebiet
um, da sie zu den vertriebenen Personen nach § 1 I BVFG logischerweise zugerech-
net wurden.

26BGBI I S. 147.

BVerwG, 22.4.1955, IV C 44.54, NJW 1955, 1044-1045.

2 BVerwG, 26.10.1970, VIII B 96.68, JurionRS 1970, 13484.

2 BVerfGE, 3, 288 .

¥0BVerwGE, 58,8 C 17.79, 259 f.

31VG Darmstadt, Urt. V. 17.1.1977 — Az.: V E 122.75 (Hauser, Kapinos, Christ, 1990: 38, Rn. 31).
32Vgl. BVerwG, 13.3.1974, VIII C 24.73 — Buchholz 412.3 § 1 BVFG Nr. 13.
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3.2. Voraussetzungen fiir die Inanspruchnahme der Rechte und Vergiinstigungen

Im § 9 BVFG verankert der Gesetzgeber die Voraussetzungen, die einem Vertriebe-
ner zur Erfiillung stehen, um zusitzliche statusbezogene Ausgleichsrechte und Vergiins-
tigungen beanspruchen zu kénnen. Unter den bestimmten Rechten und Vergiinstigungen
nach BVFG versteht der Gesetzgeber: freiwillige Umsiedlung (§ 26-34), Eingliederung
in die Landwirtschaft zusammen mit den Beihilfen, Entschddigungen und Darlehen
(§ 35-68), Recht auf freie Berufe und Gewerbe (§ 69-71), Forderung selbststindig und
unselbstindig Erwerbstétiger (§ 72—79), Wohnraumversorgung (§ 80), Schuldregelung
(§ 82-89), Sozialversicherung und Ersatz von Fiirsorgekosten (§ 90-91), Anerkennung
von Priifungen und Ersatz von Urkunden (§ 92-93), Familienzusammenfiihrung (§ 94),
unentgeltliche Beratung (§ 95).

Ferner musste ein Vertriebener (Statuserwerb nach § 1 ff- BVFG) einen stindigen
Aufenthalt im Geltungsbereich des Grundgesetzes (alle Lander einschlielich Saarland
seit 1. Januar 1957; Ausnahme: das DDR-Gebiet und die zu Osterreich grenzlegende
Gemeinde Mittelberg in Bayern) (Strassmann, Nitsche, 1958: 43) oder in West-Ber-
lin (Voraussetzung des stindigen Aufenthaltes im § 9 BVFG) bis zum 31. Dezember
1952 (Stichtagvoraussetzung im § 10 BVFG) nehmen.

3.2.1. Stiindiger Aufenthalt

Die Voraussetzung eines stdndigen Aufenthaltes ist dann erfiillt, wenn ein Vertriebe-
ner angefangen hat oder nur noch vorhat, in einem neuen Wohnort im Rahmen der BRD
oder in West-Berlin dauerhaft, mit Aussicht auf Bildung personlicher Lebensverhéltnisse
(H&user, Kapinos, Christ, 1990: 110), zu leben. Der Wille zum dauerhaften Aufenthalt
muss zum Zeitpunkt der Aufenthaltsnahme im Bundesgebiet vorliegen®.

Die Begriindung eines blolen Wohnsitzes in der BRD ist nicht entscheidend, da der
Begriff ,stindiger Aufenthalt® viel breiter ist. Ein Vertriebener kann im Laufe der Auf-
nahmephase auch einen voriibergehenden Wohnsitz z.B. in einem Grenzdurchgangsla-
ger** gemif § 80 II BVFG und § 1 T der Verteilungsverordnung vom 28. Mérz 1952%
ohne schédliche Folgen fiir die weitere Inanspruchnahme von Rechten und Vergiinsti-
gungen erstmal begriinden, wenn der Wille zum stiandigen Aufenthalt im Vertreibungs-
gebiet noch vor der Annahme der Notunterbringung indiziert wurde.

3.2.2. Stichtag

Der Anspruch auf bestimmte Rechte und Vergiinstigungen nach BVFG ist nach
§ 10 I BVFG nicht zu entfallen, wenn ein Vertriebener seinen stdndigen Aufenthalt im
Bundesgebiet bis zum Stichtag genommen hat. Fiir einen Lastenausgleich musste ein
Vertriebener die Voraussetzungen des § 230 I LAG erfiillen und einen stindigen Aufent-
halt bis zum 31. Dezember 1950 nehmen. Eine Abweichung von der Voraussetzung im
§ 10 I BVFG fiihrte i.d.R. zum Ausschluss von bestimmten Leistungen nach BVFG*,
Allerdings hat der Gesetzgeber im § 10 II und III BVFG die Reihe von Ausnahmen
vorgesehen.

3VG Miinchen, Urt. V. 22.4.2008, M 4 K 05.1731 — OpenJur 2012, 91278.
3* Analog verwendbar hier: BVerwG, 4.3.1976, 111 C 62.75 — RzW 1977, 109.
3BGBI. 1, S. 236, ber. S. 287.

% Vgl. BVerwGE 70, 21.9.1984, 159.
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3.2.3. Statuserwerb nach § 1 ff. BVFG

Der Stichtag und der stdndige Aufenthalt konnen aber nicht eine erschopfende Liste
der Voraussetzungen erstellen. Da die Rechte und Verglinstigungen in BVFG, anders als
im Fall oben, nicht in Betracht kommen, wenn eine vertriebene Person die Erfiillung
aller Merkmale nicht nachgewiesen bzw. seinen verwaltungsmifigen Status nach § 1 ff.
nicht erworben hat.

Der Erwerb eines Vertriebenenstatus aus der rechtlichen Sicht ist eine Abschlussphase
der Aufnahmeverfahren und ein Ausgangspunkt der Eingliederung der Vertriebenen. Der
Statuserwerb von neuangekommenen Vertriebenen wurde durch die Erteilung eines von
den drei Ausweisarten nach § 15 ff. BVFG?*” nachgewiesen, der, in seiner Reihe, als Fest-
stellung einer Berechtigung oder Nichtberechtigung zur weiteren staatlichen Betreuung
mit einem besonderen Vermerk galt (§ 15 III BVFG). Ein Ausweis konnte entweder am
Ende einer von drei Aufnahmeverfahren oder im Rahmen eines gewillkiirten Verfahrens
nach der Einreise mit dem touristischen Visum (Liesner, 1988: 12 ff.) ausgestellt werden.
Besonders wichtig ist die Tatsache, dass das BVFG keine Normen enthélt, die Wortlaut
oder nach der teleologischen Auslegung den automatischen Verlust des Vertriebenensta-
tus beim unbegriindeten Riickkehr ins Vertreibungsgebiet zulassen. Die Nichterfiillung
der Aufenthalts- und/oder Stichtagvoraussetzung haben die Rechtsfolgen in Bezug auf
Rechte und Vergiinstigungen nach BVFG, jedoch ldsst die Statuseigenschaft nach der
Logik des Gesetzes unberiihrt.

Die Regelungen zur Aufnahme nach dem Inkrafttreten des BVFG wurden in erster
Linie auf die Aussiedler und Sowjetzonenfliichtlinge eingerichtet, da in 50—-60er Jahren
diese beiden Vertreibungsprozesse noch in Gang waren (Neuhoff, 1977: 19). Das Aus-
weisverfahren betraf jedoch auch die vorher aufgenommenen Vertriebenen durch den
Ersatz ungiiltigen Ausweise, die noch vor dem Inkrafttreten des BVFG von den Landern
vergeben worden waren. In diesem Fall war ein ungiiltiger Ausweis nach § 105 BVFG
als Beweismittel fiir die Vertriebenen — oder Fliichtlingseigenschaft bezweckt. Diese
Regelung verhinderte den ungerechtfertigten Massenverlust des Status und blieb den
Rechtsweg fiir vertriebene Personen zur weiteren Ausiibung der speziellen Rechte und
Vergiinstigungen offen.

Nach diesem Zusammenhang liegt der Statuserwerb im Grunde einer Anspruchsbe-
rechtigung gemill BVFG und stellt somit die erste von den drei Voraussetzungen fiir die
Inanspruchnahme der Rechte und Vergiinstigungen der Vertriebenen dar.

4. Achtung der Menschenwiirde der vertriebenen Personen in der deutschen
Vertriebenengesetzgebung

4.1. Alligemeine Ausprigungen der Menschenwiirdekonformitiit in gesetzlichen
Regelungen Deutschlands

Die Lageanalyse des Achtungsniveaus der Menschenwiirde vertriebener Personen
durch den Aufnahmestaat beginnt nicht mit der Frage, ob sie ihre Rechte in einer men-
schenwiirdekonformen Weise tatséchlich geltend machen und wie der Staat diese Konfor-

37 Richtlinien fur die Beriicksichtigung bevorzugter Bewerber bei der Vergabe offentlicher Auftriage
(Vertriebebe, Sowjetzonenfliichtlinge, Verfolgte, Evakuierte, Schwerbeschidigte) vom 24.02.1969,
BAnz. Nr.94,S.3,§ 2 1.

#¥BVerwGE 70, 8 C 4.82, 159-162.
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mitét sichert. Die Kernfragen sind hier, ob ihre individuellen, nur dieser Bevolkerungs-
gruppe inhdrenten Bediirfnisse vom Staat iiberhaupt zuerst akzeptiert und in Form eines
besonderen Rechtstatus anerkannt werden kdnnen. Genau von der Anerkennung der Ver-
triebeneneigenschaft hiangt eine weitere Moglichkeit zur Geltendmachung bestimmter,
auf Ausgleich gerichteter Rechte als auch in der Verfassung stehende Grundrechte ab.

4.2. Anerkennung der eigenen Staatsangehirigen und auch anderer Personen-
gruppen als Vertriebene

Im Fall der Vertreibung, besonders beim Vorliegen der zweckbestimmten Zwangs-
maBnahmen wie in Deutschland, wére es unbillig und menschenwiirdeverletzend, aus-
schlieBlich den Staatsangehorigen die Vertriebeneneigenschaft anerkennen zu diirfen.
Vertriebene deutsche Volkszugehdrige, bestimmte Gruppen der Auslidnder, die die Scha-
den aufgrund der Vertreibungsereignisse erlitten haben oder erlitten haben konnten, zur
Vertreibung gezwungen waren und aus familidren oder anderen Griinden den Schutz des
Heimatstaates nicht genieen konnen, sowie derivative Vertriebene standen/noch stehen
in der Abhéngigkeit des Aufnahmestaates, seiner Entscheidungen und seines Schutzes.
Eine Verachtung des Schutzbediirfnisses dieser Personengruppen in der Vertriebenenge-
setzgebung wiirde ihre menschliche Existenz nach der Vertreibung ernsthaft bedrohen
und gegen das Prinzip der Einigkeit der Familie (im Fall der derivativen Vertriebenen)
verstofen.

4.3. Ausprigung des Gleichheitssatzes durch die gesetzliche Anerkennung der Ver-
triebenencigenschaft

Eine sehr wichtige Rolle fiir die Moglichkeit der Inanspruchnahme der Rechte und
Vergiinstigungen spielt die Tatsache, dass die Vertreibung und die Entstehung der Ver-
triebenen als schutzbediirftige Bevolkerungsgruppe in Deutschland gesetzlich verankert
wurden. Der Gesetzgeber des Aufnahmestaates gibt eine erhohte Verletzbarkeit dieser
Bevolkerungsgruppe durch ihre besonderen Merkmale zu und verpflichtet gesetzlich
alle Trager der hoheitlichen Gewalt zur gerechtfertigten Ungleichbehandlung® zum
Ausgleichszweck der Stellung der Vertriebenen mit den Einheimischen. Dies prigt sich
durch die Verleihung bestimmten vertriebenenbezogenen Rechte, Vergiinstigungen und
Garantien ihrer Realisierung aus und ist wichtig fiir die Sicherung der Menschenwiirde
im Rahmen des Sozialstaatsprinzips.

4.4. Weitergeltung des Vertriebenenstatus ohne Berechtigung zur Inanspruch-
nahme der Rechte und Vergiinstigungen

Die Analyse des deutschen Vertriebenengesetzes lésst uns feststellen, dass die Vor-
aussetzungen zur Inanspruchnahme der Rechte und Vergiinstigungen (logischerweise
auBler der Voraussetzung des Statuserwerbs) und die Voraussetzungen zum Statuserwerb
nicht verbindlich sind. Somit bleibt der Vertriebenenstatus geltend ungeachtet davon,
ob eine vertriebene Person Entschidigung z.B. zur Nebenkostenvorauszahlung erhalten
darf oder nicht.

Der verwaltungsrechtliche Vertriebenenstatus ist selbst Ausgangspunkt fiir die Ent-
stehung aller bestimmten vertriebenenbezogenen Rechte und nicht umgekehrt. Vom
Status werden nicht nur die im BVFG vorgesehenen besonderen Rechte und Ver-

% BVerfGE 88, 87 (96 f).
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glinstigungen, sondern auch zahlreiche, in anderen Gesetzen und Verordnungen ver-
ankerte vertriebenenbezogene Leistungen und Garantien abgeleitet. Somit muss z.B.
der Ausschluss besonderer Rechte und Vergiinstigungen nach dem Vertriebenengesetz
den Status aus den Rechtssicherheitsgriinden nicht beeinflussen, damit dadurch die
weitergeltenden vertriebenenbezogenen Vergiinstigungen weiter nicht berithrt worden
sind. Diese Trennung ist ein wichtiger Punkt fiir die effektive Garantie des Menschen-
wiirdegrundsatzes aus dem Blickwinkel des Rechtsstaatsprinzips.

5. Schlussfolgerungen

Die tiefe Analyse der geschichtlichen Griinde der Vertreibung und der Vertriebenen-
gesetzgebung in Deutschland ldsst uns zusammenfassen, dass vitale Voraussetzungen
fiir die Achtung der Menschenwiirde und die volle Inklusion der Vertriebenen in das
gesellschaftliche und politische Leben:

a) eine umfassende Verankerung der Merkmale einer vertriebenen Person und der
Vertriebenenereignisse;

b) die Unabhéngigkeit des Vertriebenenstatus/Voraussetzungen zum Statuserwerb
von den Voraussetzungen zur Inanspruchnahme der Rechte und Vergiinstigungen;

¢) die strenge Trennung des Vertriebenenstatus von den Grundrechten (einschliel3-
lich der Biirgerrechte) und ihrer Ausiibungsmoglichkeit sind.

Aus menschenrechtlicher Sicht ist die Tatsache, dass Deutschland in der schweren
Nachkriegsperiode progressive Ideen beziiglich Aufnahme und Statusverleihung her-
vor brachte, besonders bemerkenswert. Im Sinne des Vertriebenenstatus lag die Her-
ausforderung schwerpunktméBig in der Verwaltungspraxis im Bereich der Feststellung
und Anerkennung des Vertriebenenstatus. Nach der Analyse der im Artikel erwéhnten
vertriebenenbezogenen Entscheidungen des BVerwG fallen viele praktische Probleme
ins Auge. Vor allem handelte es sich hierbei um die Beweisbarkeit der Staatsangeho-
rigkeit, hervorgerufen durch ein Fehlen der Beweismittel, um die Volkszugehdrigkeit,
die Aussiedlungsgriinde sowie um den Wohnsitzverlust etc. Aus dem Blickwinkel der
Menschenwiirde war dies hochstproblematisch, weil die weitere Lebenssicherheit und
korperliche Unversehrtheit der deutschen Vertriebenen in den meisten Féllen aufgrund
der Unméglichkeit in das Vertreibungsgebiet*® zuriick zu kehren von der staatlichen
Anerkennung ihres besonderen Status abhing.

Allerdings spielt das Verstindnis der deutschen Vertriebenengesetzgebung im
Zusammenhang mit den geschichtlichen Grundlagen dieser Ereignisse im Kontext der
aktuellen Vertreibungsprozesse, z.B. in der Ukraine, eine wichtige Rolle. Trotz der oben
genannten Herausforderungen ist das deutsche Vertriebenenrecht aber ein gutes Bei-
spiel der effektiven Gleichstellungspolitik der Vertriebenen mit den Einheimischen und
der Respektierung eines Menschen in seiner Wiirde unabhéingig von den duf3erlichen
Umstanden.

40 Infolge des tatsdchlichen Drucks, der (drohenden) Verfolgungen, Zwangslage, unméoglichen wiirdi-
gen wirtschaftlichen, sozialen, kulturellen Existenz etc.
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Purpose. In this article, the special administrative features of the determination of the
expellee s status will be analysed through the prism of human dignity as well as their use
of rights and advantages according to German expellee law (the Federal expellee law, the
version of 19May 1953) as a result of the expulsion of Germans from East Europe to Ger-
many (later — the Federal Republic of Germany) from 1945—1949.

Methods. Questions regarding the determination of the characteristic of the expellees
as well as the use of rights and privileges of the displaced person according to German
expellee law are determined by the teleological interpretation, the interpretation as per
the wording of the Federal Expellees Law (Paragraphs 1 and 9 of the BVFG — Displaced
Person’s Property — the prerequisite for the use of rights and benefits) and through the
systematic and historical analysis of the development.

Results. The respect and protection of human dignity as one of the core constitutional prin-
ciples and the protection of the subjective rights of the some of the most vulnerable people,
such as those who are displaced constitute good indicators on the legal and practical levels
for measuring the degree of democracy, legality, human rights, and social justice in a state.

The question regarding respect for human dignity of those who are displaced, as discus-
sion, is raised not only in relation to the actual exercise of rights, but already exists in
relation to the recognition of the status of the displaced person and that person’s access to
the special rights and benefits which balance the status. The conforming to human dignity
of the corresponding state regulation in these phases in decisive for the continued existence
of the displaced persons at their place of admission, their legal status, and their inclusive
participation in social and political affairs.

The in-depth analysis of the legislation on displaced persons in Germany leads to the fol-
lowing conclusion — to the list of vital requisites for the respect of the human dignity of
the expellees and to the critical points, and thereby the problem in the sense of respect for
human dignity for displaced persons in Germany was crystallised.

Conclusions. In conclusion, it is pointed out that the scientific analysis of human displace-
ment is a complicated phenomenon which, because of its relevance in the world, plays an
essential role and requires further research.

Key words: expellees, displaced persons, human rights protection, recognition of dis-
placed persons, compensation rights, administrative procedural law.
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ZWANGSVOLLSTRECKUNG GEGEN DEN GRIECHISCHEN STAAT
(GEGEN DIE OFFENTLICHE HAND)

Zweck. Ziel dieses Aufsatzes ist die kurze Darstellung der Rechtslage hinsichtlich der Zwangsvol-
Istreckung gegen den Staat in Griechenland. Das Thema wird zundichst historisch angendhert;
anschliefSend wird die aktuelle Situation beschrieben unter Fokussierung auf besondere Fragen,
die die Ergreifung von Vollstreckungsmafinahmen gegen den Staat noch heutzutage aufwirfi.
Festgestellt wird, dass in einer modernen, demokratischen und rechtstaatlich orientierten Staat
die Méoglichkeit der Vollstreckung gegen den Staat selbst eine Selbstverstindlichkeit ist, sowohl
aus Uberlegungen, die sich auf die interne Rechtsordnung beziehen wie auch angesichts des
europdischen Rechtsrahmens. Entsprechend entwickelte sich die Lage in Griechenland, wo
anfangs die Zwangsvollstreckung gegen den Staat rechtlich ausgeschlossen war.

Methoden. Stimmen in der Literatur gegen diesen Zustand konnten sich nicht durchsetzen, vor
allem wihrend der Zeit der Militirdiktatur. Erst danach, als das Land den Weg in die europdi-
sche Integration suchte, konnten solche Auffassungen Gehér finden und, unterstiitzt von ent-
sprechenden Entscheidungen des Europdischen Gerichtshofes fiir Menschenrechte, anerkannt
werden, sogar seit 2002 auf Verfassungsebene.

Ergebnisse. Das relevante Verfassungspostulat konkretisierte sich im Verfassungsausfiihrungsge-
setz, in dem im Prinzip auch fiir die Zwangsvollstreckung gegen den Staat auf die allgemeinen
relevanten Vorschriften der griech. ZPO verwiesen wurde, nicht aber ohne dabei manche wichtige
Ausnahmeregelungen zugunsten des Staates einzufiihren, die zu einer privilegierten Stellung die-
ser ,, Partei” fiihrten. Im Weiteren waren die Literatur aber auch die Rechtsprechung, vor allem
diejenige der Obersten Gerichte, bemiiht, diese Ausnahmen entweder restriktiv auszulegen oder
mittels contra legem Interpretation abzuschaffen. Jenseits der Behebung von Ungleichheiten bzw.
quasi ,, Staatsprivilegien “ beim Zwangsvollstreckungsverfahren, wichtig war und bleibt die Rolle
der Rechtsprechung bei der Losung von weiteren Rechtsfragen und der korrekten und verfassun-
gsmafigen Definierung von im Gesetz erwdhnten, inhaltlich unscharfen Begriffen, wie vor allem
die Prizisierung der fundamentalen Frage, gegen welche Vermogenswerte des Staates zur Befiie-
digung privater, gerichtlich anerkannten Anspriiche, konkret vorgegangen werden kann/darf.

Schlussfolgerungen. Im Allgemeinen vertritt der Verfasser die Auffassung, dass nicht nur die
deklaratorische Anerkennung der Moglichkeit der Ergreifung vollstreckender Mafinehmen
gegen den Staat sondern auch und vor allem die ,, Normalisierung* dieses Verfahrens, ohne
Anerkennung von Sonderprivilegien , vieles iiber die Rechtstaatlichkeit und die Demokratie in
einem Land besagt, dabei steht Griechenland mit Sicherheit nicht auf der letzten Position aber
auch nicht auf die vorderste.

Schliisselbegriffe: Waffengleichheit der Parteien im (Zwangs-)ollstreckungsverfahren, Européi-
sche Menschenrechtekonvention/Européischer Gerichtshof fiir Menschenrechte, Vollstreckun-
gshindernisse/Staatsprivilegien, Rechtskréftiges (= keine Berufung mehr moglich)/ unanfecht-
bares (= keine Revision mehr méglich) Gerichtsurteil, Vorldufig vollstreckbares Gerichtsurteil,
Ausgleich/gegenseitige Aufrechnung, Zustellung des Vollstreckungsbescheids, Vermogenswerte
des Staates, die Gegenstand der Vollstreckung sein kdnnen, Befolgung/Abdeckung eines 6ffen-
tlich-rechtlichen Zwecks, Wiedererlangung des illegal Geleisteten.
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1. Einfiihrung (Historischer Uberblick)

Das Vollstreckungsverfahren (Gesiou-Faltsi, 2017) zur
Befriedigung des Anspruchs einer Privatperson stellt ein Ins-
titut des Privatrechtes und des Zivilprozesses dar, welches in
der griech. ZPO vorgesehen ist (Art. 904-1054; die iibrigens
aufdas Jahr 1835 datiert ist, ihren Ursprung also in den Jahren
der bayerischen Regentschaft Griechenlands hat®. In den rele-
vanten Vorschriften werden die Titel vorgesehen, auf deren
Basis das entsprechende Verfahren im Gang gesetzt werden
kann, und die Personen, gegen welche sich die Zwangsmal-
nahmen richten konnen, sowie deren Verteidigungsmoglich-
keiten. Des weiteren werden die Mittel und die Gegensténde
der Vollstreckung sowie deren Schritte — von der Zustellung
des Vollstreckungsbescheids bis zur Beschlagnahme und der
Versteigerung — eingehend beschrieben. In den letzten Kri-
senjahren hdufen sich in Griechenland die Beschlagnahmen
in den Hénden von Drittpersonen und vor allem von Bank-
konten*, ein Vorgehen, welches fiir den Fiskus wesentlich
einfacher umzusetzen ist als die direkte Vollstreckung gegen
das Vermogen eines Schuldners. Neue Gesetze haben diese
Prozedur sowie die Versteigerung von Immobilien zugunsten
des Staates vereinfacht, obwohl diese Mallnahmen auf mas-
siven gesellschaftlichen Widerstand stof3en.

Entsprechend ist die zwangsvolle Eintreibung der Schul-
den der Biirger an den Staat (Fiskus) im Gesetzbuch fiir das
Steuerverfahren vorgesehen und findet nach den Bestimmun-
gen des Kodex iiber die Eintreibung von 6ffentlichen Einnah-
men statt (Finokaliotis, 2014).

Wie sieht es aber aus, wenn ein Biirger, bzw. eine Pri-
vatperson einen noch nicht beglichenen Anspruch gegen den
Staat/Fiskus hat? Das Problem der Zwangsvollstreckung

! German organization providing expertise in international cooperation
for purposes of sustainable development.

2 Air Force Component Commander.

3 Siehe hierzu: Georg Ludwig von Maurer, Das griechische Volk, in
offentlicher, kirchlicher und privatrechtlicher Beziehung vor und nach
dem Freiheitskampfe bis zum 31. Juli 1834. 3 Bd. Heidelberg 1835;
Karl Dickopf: Georg Ludwig von Maurer 1790-1872 (Miinchener
Historische Studien. Abteilung Neuere Geschichte 4), Kallmiinz 1960.
4 Nach der Ankiindigung der Staatsforderung ist das Kreditinstitut ver-
pflichtet, innerhalb von 8 Arbeitstagen dem zustdndigen Finanzamt
und dem Friedensgericht mitzuteilen, ob eine entsprechende Summe
auf dem Konto des Schuldners vorliegt. Dann soll das Guthaben bis
zur Hohe der Forderung eingefroren werden. Sollte das nicht gesche-
hen, kann der Fiskus direkt gegen die Bank entsprechend vorgehen und
gegen diese vollstrecken.
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gegen den Staat war schon seit dem Inkrafttreten der neuen Gesetzbiicher (vor allem
des BGB) unmittelbar nach der Beendigung des 2. Weltkrieges Gegenstand kontroverser
Auffassungen.

Mit einem Gesetz aus dem Jahre 19525 hat der griech. Gesetzgeber die Idee der Mog-
lichkeit der Zwangsvollstreckung gegen den Staat ausgeschlossen, ein prozessuales Privileg,
welches iiber den Zentralstaat hinaus auch die Strukturen der kommunalen Selbstverwaltung
und die juristischen Personen des 6ffentlichen Rechts erfasste (Zwangsgesetz aus dem Jahre
19689%). Nach der vor allem in der Zeit der Militdrdiktatur (1967—1974) herrschenden Ansicht
war es aus Griinden der Staatsrdson unvorstellbar und gedanklich unméglich, den Staat und
dessen Strukturen als ,,widerstrebend™ gegeniiber der Vollstreckung von vollstreckbaren
Titeln, die sich gegen diese wandten, einzuordnen. Dariiber hinaus sollten die staatlichen
Finanzen von Beschlagnahmen, Pfandungen und anderen Vollstreckungsmafinahmen unbe-
riihrt bleiben, um die ordentliche Erledigung der Staatsaufgaben nicht zu geféhrden.

Diese gesetzlichen Regelungen waren offensichtlich mit dem Prinzip der Waf-
fengleichheit zwischen den Prozessparteien, also dem Staat und dem einfachen Biirger,
nicht im Einklang zu bringen, genauso wenig mit dem Verfassungspostulat des gerichtli-
chen Schutzes (Art. 20 griech. Verfassung; Art. 6 der Europdischen Menschenrechtkon-
vention), ein Dilemma, das man zunéchst mittels einer geénderten Rechtsprechung zu
iiberwinden suchte. Im Jahre 1995 entschied der Européische Gerichtshof fiir Menschen-
rechte, dass auch gegen den griech. Staat Malnahmen der Zwangsvollstreckung ergriffen
werden konnen’. In allen diesen Entscheidungen wurde das Land wegen Missachtung
von Art. 6 EMRK verurteilt, indem anerkannt wurde, dass das Recht des gerichtlichen
Schutzes nicht lediglich die Moglichkeit betrifft, vor Gericht Antrdge vorzutragen und
zu verteidigen, sondern auch die Vollstreckung von Gerichtsurteilen umfasst, auch von
solchen, die gegen den Staat als Prozesspartei ergehen. Ohne eine Vollstreckungsmdog-
lichkeit wire das entsprechende Recht lediglich von theoretischem Wert, wobei auch
die fehlende Befolgung von Gerichtsentscheidungen durch den Staat, die im Rahmen
der entsprechenden staatlichen materiellen und prozessualen Regeln ergingen, als eine
krasse Antinomie des gesetzten Rechtes betrachtet wurde. Das Gericht entschied, dass
der Ausschluss der Vollstreckungsmoglichkeit gegen den Staat die verfassungsmafligen
Rechte der Biirger massiv und unverhiltnisméBig beschrinkte.

Die erste Reaktion der griech. Gerichte auf diese Rechtsprechung lief3 nicht lange auf
sich warten. Das Plenum des griechischen Rechnungshofes (Elengtiko Synedrio) ent-
schied in den Jahren 1998 und 1999 mit Blick auf pensionsbezogene Streitigkeiten, dass
in Anwendung von Art. 20 der griech. Verfassung sowie von Art. 6 Abs. 2 und 3 EMRK

5 Art. 8 des Gesetzes 2097/1952: ,,Gegen den Staat ist die Vollstreckung von Gerichtsentscheidungen,
von politischen (= zivilrechtlichen) oder strafrechtlichen, von Urteilen des Conseil d’ Etat (Staatsrates)
(= das Oberste Verwaltungsgericht) oder des Rechnungshofes <...> nicht erlaubt. Eine Zustellung
von Vollstreckungstiteln oder anderen Dokumenten mit entsprechender Wirkung zwecks Zahlung von
Forderungen bewirkt keine Verpflichtungen gegen den Staat. Alle entsprechenden Zustellungen, die
anhdngen, werden retrospektiv fiir nichtig erkldrt, genauso wie jede andere Vollstreckungsmafsnahme *.
6 Art. 4 Abs. 1 der Rechtsverordnung 31/1968.

7 Siehe die Entscheidungen: Beis gegen Griechenland (1995), Hornsby gegen Griechenland (1998),
Rizos, Antonakopoulos usw. gegen Griechenland (1999) und Georgiadis gegen Griechenland (2001) in
http://www.nsk.gr/web/nsk/home.
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das Recht auf richterlichen Schutz auch die Vollstreckung des rechtmiBig ergangenen
relevanten Gerichtsurteils einschlieft. Demnach stellt das entsprechende Urteil des
Rechnungshofes, welches die Hohe der Pension neu bestimmt, einen vollstreckbaren
Titel dar, aufgrund dessen ZwangsvollstreckungsmaBBnahmen gegen das ,,private™ Ver-
mogen des Staates ergriffen werden kdnnen. Sollte die Verwaltung nicht dementspre-
chend handeln, wiirde das einen Bruch des Legalititsprinzips bedeuten. Ob jedoch im
Anschluss daran weitere Entschiadigungsforderungen dem betroffenen Biirger zustehen
wiirden, hat das Gericht offen gelassen.

Die Ansichten des Rechungshofes hat sich kurz darauf auch der Areopag (AP), das
oberste Gericht der Zivil- und Strafgerichtsbarkeit des Landes, zu eigen gemacht®. Das
Plenum des AP entschied im Jahre 2001 einstimmig, dass das iibergesetzliche Recht auf
gerichtlichen Schutz nicht nur den ,,Gang* zum Gericht, sondern auch die materielle
Befriedigung der Forderung betrifft, selbst wenn diese gegen den Staat erhoben wird.
Dieses Urteil war der letzte Tropfen, der den Glass zum Uberlaufen brachte und den Weg
zur entsprechenden Verfassungsdnderung ebnete, welche die Moglichkeit der Vollstre-
ckung gegen den Staat ausdriicklich anerkannte.

2. Geltendes Recht

Angesichts dieser sich langsam durchsetzenden Rechtsprechung wurde im Rahmen
der Verfassungsrevision von 2001 das Institut der Vollstreckung gegen die offentliche
Hand/den Fiskus expressis verbis eingefiihrt, und das sogar auf Verfassungsebene’. Das
entsprechende Verfassungs-Ausfithrungsgesetz wurde 2002 verabschiedet und gilt ent-
sprechend seiner spiter vorgenommenen Anderungen'®. Nach diesen Vorschriften sind
der Fiskus/der Staat, alle staatlichen und kommunalen Behorden sowie alle juristischen
Personen des offentlichen Rechtes verpflichtet, ihr Verhalten den ergehenden Gerichts-
urteilen anzupassen und diese selbst und eigenmaéchtig zu vollstrecken, auch wenn diese
sich explizit gegen die vom Staat vertretenen Positionen wenden. Als Gerichtsurteile in
diesem Sinne werden alle Entscheidungen der Justiz verstanden, auf deren Grundlage
vollstreckbare Titel ausgefertigt werden kdnnen.

Den besagten Bestimmungen nach sind VollstreckungsmaBnahmen gegen den Staat usw.
mittels Beschlagnahme dessen Privatvermogens erst 60 Tage nach Zustellung des entspre-
chenden Gerichtsurteils samt Vollstreckungstitels gegen den zusténdigen Minister oder den
Zustellungsbevollméchtigten der staatlichen Institution oder der juristischen Person mog-
lich. Im Ubrigen verweist das Gesetz im Prinzip auf die entsprechenden Vorschriften der
griech. ZPO, wobei mit Ausnahmeregelungen anfangs sehr sparsam umgegangen wurde.

Nichtsdestotrotz und im Gegensatz zur nationalen und internationalen Rechtspre-
chung und zum entsprechenden Verfassungspostulat fiihrte der Gesetzgeber im Jahre
2012 Regelungen ein'', die den Vollstreckungsprozess gegen den Staat in der Praxis

8 AP (Plenum) 21/2001.

° Art. 94 Abs. 4 griech. Verfassung: Zur Zustindigkeit der Zivil- und Verwaltungsgerichte gehort auch
die Ergreifung von Mafinahmen zwecks Befolgung der Entscheidungen der Gerichte seitens der Ver-
waltung. Die Gerichtsurteile werden vollstreckt auch gegen den Staat <...> wie dieses im speziellen
Gesetz vorgesehen ist.

19 Gesetz 3068/2002 mit Anderungen in den Jahren 2004, 2005, 2010, 2012 und 2014.

' Gesetz 4072/2012.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/1-24-2019 87



3APYBIKHE AIMIHICTPATUBHE ITPABO TA ITPOLIEC

wesentlich erschwerten. So wurde ndmlich vorgesehen, dass bei Urteilen, die lediglich
rechtskréftig, aber noch nicht vollig unanfechtbar (nicht revisibel) waren, der Betrei-
bende gleichzeitig mit dem Beginn der Vollstreckung ein Garantieschreiben'? einer Bank
in der Hohe seines Anspruches bei der Institution, die fiir die Zahlung zusténdig ist, vor-
legt. Das Gericht, welches das relevante Urteil getroffen hat, kann zwar nach Ersuchen
des Betreibenden verfiligen, dass diese neuartige Vollstreckungsbedingung ganz entfillt
oder, dass der garantierte Betrag vermindert wird.

Die Einfithrung dieses Vollstreckungshindernisses wird in der entsprechenden Geset-
zesbegriindung wie folgt gerechtfertigt: Es kommt nicht selten vor, dass bis zum Ergehen
des nicht mehr revisiblen Urteils lingere Zeitperioden vergehen, sollte dann das Urteil
gedndert werden, kann es sein, dass die schon bezahlten Betrdge nicht mehr wieder
eintreibungsfihig sind, da der Betreibende inzwischen insolvent ist oder evtl. nicht mehr
existiert (z. B. Todesfall), eine Tatsache, die die Wiedererlangung des illegal Geleisteten
als sehr schwierig, wenn nicht gar als unméglich gestaltet. Dariiber hinaus bewirkt das
Verlangen eines Garantieschreibens das ziigige Vorankommen von Vollstreckungs- und
Rechtsmittelstreitigkeiten, da im Falle einer staatlichen ,, Vorleistung* der Betreibende
an einer Verlangsamung dieser Prozesse interessiert wire’.

Trotz dieser verstindlichen Begriindung bleibt die besagte Vollstreckungsvor-
bedingung sowohl aus der Perspektive der EMRK (Art. 6) wie auch der griech.
Verfassung besonders problematisch. Sie wurde schon vom Conseil d’ Etat (Sym-
voulion tis Epikratias), dem Griechischen Staatsrat'¥, dem nach franzosischem Mus-
ter strukturierten Hochsten Verwaltungsgericht des Landes, fiir verfassungswidrig
erklért, da dadurch die Vollstreckung gegen den Staat {iberméBig und unverhiltnis-
maBig erschwert wird. Durch die Regelung werden Vollstreckungshindernisse ein-
gefiihrt, die in keinem Zusammenhang mit dem Prozessgegenstand stehen und die
entsprechenden Vorschriften der Verfassung (Art. 94 und 95) verletzen. Auch rein
wirtschaftlich betrachtet, ist die Erstellung eines Garantieschreibens mit (nicht zu
vernachlissigenden) Kosten verbunden, welche auch im Rahmen der Vollstreckung
nicht erstattet werden konnen. Somit ist eine hundertprozentige Befriedigung des
Betreibenden, auch im Falle eines ihm und seinen Forderungen vollig entgegenkom-
menden Urteils, ausgeschlossen, was den fundamentalen Gleichheits- und Recht-
sprinzipien direkt zuwiderlauft.

12 Das Garantieschreiben ist ein Dokument, welches durch ein Kreditinstitut erstellt wird und als Garan-
tie gilt, dass im Falle der Unfédhigkeit einer Person, ihrer Verpflichtungen nachzugehen, die Bank die
entstehenden Schulden begleichen wird. Im normalen Fall wird eine solche Urkunde nur dann erstellt,
wenn die Bank iiber Mittel des Schuldners zumindest in der Hohe der moglichen Schuldleistung ver-
fiigt. Diese Mittel werden im Normalfall eingefroren, d.h., dass wihrend der gesamten Vollstreckungs-
prozedur der Betreibende die von ihm gegen den Staat geforderte Summe vorab bei einer Bank depo-
nieren und keine Verfligungsgewalt dariiber haben soll.

13 Hier muss zugunsten der staatlichen Rechtsposition noch erwdhnt werden, dass im griech. Recht
und in der dementsprechend konsolidierten Rechtpraxis tatsdchlich zahlreiche Vertagungs- und Verzo-
gerungsmoglichkeiten vorgesehen und anerkannt werden, mit der Folge, dass eine nicht gutglédubige
Partei die Prozesse iibermédflig in die Lange ziehen kann. Die allgemeine, v6llig unverhdltnismafBige
Léange von Gerichtsprozessen in Griechenland hat oft zur Verurteilung des Landes in Straburg gefiihrt.
!4 Plenarurteil des Staatsrates 9/2013.
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3. Besondere Probleme der Vollstreckung gegen den Staat

Im Folgenden wird eine Reihe von besonderen Problemen der Zwangsvollstreckung
gegen den Staat, die Behorden der kommunalen Selbstverwaltung und die juristischen
Personen des offentlichen Rechtes dargestellt, die von den allgemeinen Vollstreckungs-
vorschriften der griech. ZPO abweichen und die Rechtsprechung und die in der einschli-
gigen Literatur in Griechenland bereits diskutiert wurden. Zunichst sei erwéhnt, dass
der Ausgleich und die gegenseitige Aufrechnung zwischen den Parteien keine Vollstre-
ckung 1.S.v. Art. 4 des Gesetzes 3068/2002 darstellt, da dadurch die Erlosung/Zahlung
der Forderung stattfindet und keine genuine Vollstreckungsmafinahme ergriffen wird.
Des Weiteren betreffen das besagte Gesetz und dessen Bestimmungen ausschlieBlich die
Vollstreckung von Geldforderungen. Wenn die Forderung keine Geldzahlung betriftt,
sondern eine sogenannte ,,objektive ist'>, kann die Vollstreckung geméal der griech.
ZPO vollstindig vorangetrieben werden.

Wie schon erwiéhnt, ist in Art. 4 Abs. 2 des Gesetzes vorgesehen, dass die Vollstre-
ckung erst 60 Tage nach der rechtméfBigen Zustellung des Vollstreckungsbescheids
beginnt und die dementsprechenden MaB3nahmen ergriffen werden kénnen. Das Ziel die-
ser Regelung kann kein anderes sein'¢, als die Verwaltung bei der zeitgeméfBen Leistung
der erforderlichen Summe gewissermallen zu unterstiitzen, ohne dass dafiir belastende
Vollstreckungsaktionen stattfinden.

Im folgenden Abs. 3 von Art. 4 wird ein allgemeiner Verweis auf die relevanten Vor-
schriften der griech. ZPO ausgesprochen, was angesichts der Tatsache, dass die ZPO-Be-
stimmungen aus einer Zeit stammen, in welcher die Vollstreckung gegen den Staat nicht
vollstindig anerkannt war und dementsprechend der Staat und die weiteren staatlichen
Behorden verschiedenartige Vollstreckungsprivilegien genossen, zu zusétzlichen Pro-
blemen fiihrt. Zunéchst geht es um das allgemeine Verbot, Gerichtsurteile gegen den
Staat usw. als vorldufig vollstreckbar anzuerkennen und einzustufen'’. Diese Bestim-
mung wurde in der Literatur i.S.v. Art. 94 Abs. 4 und 25 der griech. Verfassung fiir ver-
fassungswidrig gehalten (Chrysogonos, 2004), eine Stellungnahme der Rechtsprechung
gibt es bisher jedoch nicht.

Den Verfassungsbestimmungen lduft auch der in verschieden gesetzlichen Regelun-
gen vorgesehene'® automatische Ausschluss der Vollstreckbarkeit im Falle der Einlegung
einer Revision seitens des Staates zuwider, da dadurch — wie bereits oben angedeutet — die
Beftriedigung des Antragstellers iiberméBig verzogert wird, wéahrend selbst im Falle einer
Urteilsénderung infolge der Revision der Schaden des staatlichen Vermdgens, gemessen an
seiner Gesamthdhe, in der Regel nicht als ,,unersetzbar* eingestuft wird. Fiir weitere Ver-

15 Z.B. wenn der Staat ein Grundstiick illegal und auferhalb des fiir die Zwangsenteignung vorgesehe-
nen gesetzlichen Rahmens zwecks Errichtung einer Kaserne/ Schule usw. besetzt hat, kann der gesetz-
liche Eigentiimer der Immobilie gegen die Besetzung vorgehen und den illegalen Zustand in der Tat
aufheben, ungeachtet der Tatsache, dass die Sache inzwischen einen ,,6ffentlichen Charakter aufweist
(Chrysogonos, 2004).

16 Wie z. B. der in der Zwischenzeit erfolgte Verkauf von staatlichem Privatvermogen, so dass die Voll-
streckung erfolglos bleibt!

17 Art. 909 griech. ZPO.

18 7. B. Art. 19 des Gesetzes 1715/1951; Art. 41 vom Gesetz 2065/1992.
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wirrung sorgte am Anfang die Bestimmung von Art. 37 des Gesetzes 3659/2008, wonach
alle Vorschriften, die die Aufhebung der Vollstreckbarkeit von Gerichtsurteilen gegen den
Staat usw. nach entsprechender Revisionseinlegung und bis zur Beendigung der entspre-
chenden Streitigkeit vorsehen, fiir das Verwaltungsverfahren nicht gelten, die Rechtspre-
chung vertritt jedoch seit langem die Auffassung, dass das besagte Vollstreckungsprivileg
des Staates vollstindig und fiir alle Bereiche hiermit aufgehoben wurde".

Ein zentrales Problem bei der Vollstreckungsprozedur gegen den Staat stellt im Allge-
meinen die Bestimmung der Sachen und des staatlichen Vermogens, gegen welches ent-
sprechende Mafinahmen ergriffen werden konnen. In Art. 94 Abs. 4 der Verfassung, in wel-
chem die Vollstreckungsmdglichkeit liberhaupt vorgesehen ist, steht kein Hinweis iiber die
Vermdgenswerte des Staates, die Gegenstand der Vollstreckung sein kdnnen. Das Ausfiih-
rungsgesetz 3068/2002 bestimmt jedoch diesbeziiglich, dass die Vollstreckungsmafinahmen
gegen den Staat, die Behdrden der kommunalen Selbstverwaltung und die juristischen Per-
sonen des offentlichen Rechtes nur das private Vermdgen dieser Entitdten betreffen konnen
und auf keinen Fall Gegenstéinde und Vermdgenswerte jeder Art, denen ein 6ffentlich-recht-
liches Verhiltnis zugrundeliegt oder welche ausschlieBlich der direkten Abdeckung eines
speziellen offentlich-rechtlichen Zweckes dienen. Die Bestimmung der konkreten Gegen-
stinde und Vermogenswerte der dffentlichen Hand, die somit einer Zwangsvollstreckung
unterliegen, stellt eine kritische Frage in diesem Bereich dar, da prima facie behauptet wer-
den kann, dass das gesamte Hab und Gut des Staates dem Dienst der Allgemeinheit gewid-
met ist, womit das neueingefiihrte Institut der Zwangsvollstreckung gegen den Staat und die
staatlichen Institutionen praktisch zur Makulatur werden wiirde.

Entsprechend fand eine Teilung des Vermogens des griech. Staates Anerkennung,
und zwar in: 1) die unbeweglichen Sachen, die der Erfiillung von unmittelbar staatbe-
zogenen Aktivitdten und Zielen dienen, welche das 6ffentliche Vermdgen im engeren
Sinne darstellen (Verwaltungsvermdgen), welches nicht beschlagnahmt, gepfiandet
oder irgendwie in seinen Funktionen durch Vollstreckungsaktionen beschriankt wer-
den kann®, und 2) die Vermdgenswerte, die im Rahmen der quasi eher privatrecht-
lichen Handelstétigkeit des Staates und der {ibrigen staatlichen Behdrden erworben
werden und die lediglich mittelbar der Erfiillung der genuinen Staatzwecke dienen
und somit das private Vermdgen des Staates ausmachen (Finanzvermdgen), welches
der Vollstreckung ausgesetzt sein muss, sollte das relevante Verfassungspostulat in
der realen Welt iberhaupt Sinn machen. Es ist offensichtlich, dass die Zuordnung zu
einer der oben beschriebenen Vermdgensgruppen nicht permanent sein kann, sondern
jeweils vom materiellen Merkmal abhéngt, ob eine bestimmte Sache tatséchlich pri-
mér essentiellen staatlichen Zwecken dient oder nicht.

Die inhaltliche Definierung des unbestimmten Rechtsbegriffes der Befolgung/Abde-
ckung eines Offentlich-rechtlichen Zwecks sollte im Rahmen der richterlichen Interpre-
tationstitigkeit und des entsprechenden Ermessens stattfinden (Tsougkos, 2015: 755 ff.;
Chrysogonos, 2004), wobei die inzwischen gefestigte Rechtsprechung diesbeziiglich
folgende allgemeine Kriterien anerkennt:

19 Ansatzweise (Verwaltungs-) Berufungsgericht Athen 1632/2015; Berufungsgericht Pirdus 12/2013.
20 Art. 966 griech. ZPO.
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— die offentlich-rechtliche ,,Widmung™ soll sich aus der Verfassung ergeben
(z. B. Nicht-Pfiandbarkeit von 6ffentlichen Schulgebduden, da diese dem Zweck dienen,
das in der Verfassung verankerte Bildungspostulat*! und die entsprechende absolute Ver-
pflichtung des Staates abzudecken);

— der ,,6ffentliche” Gegenstand oder der Vermogenswert soll zur direkten Erfiillung
des gesetzten Zwecks sowohl geeignet als auch absolut notwendig sein, was im Rahmen
des Analogieprinzips beurteilt wird; und schlielich®

— die ,,Offentlichkeit* der Sache oder des Wertes soll durch rechtliche Bestimmungen
als solche anerkannt sein, und eine entsprechende Nutzung seitens der zustdndigen Be-
horde soll tatsdchlich vorhanden sein oder zumindest unmittelbar bevorstehen. Auf dieser
Grundlage hat der Areios Pagos (Areopag/AP) entschieden, dass im Falle des Kaufs eines
Grundstiickes durch eine Stadtgemeinde zwecks spiteren Baus des Rathauses keine Nicht-
pfandbarkeit vorliegt, da zur Zeit der Durchfithrung der Vollstreckungsaktivititen auf dem
Grundstiick kein Gebiude stand. Die Pfindung/Beschlagnahme des Grundstiicks wiirde
somit das reibungslose Funktionieren der Stadtgemeinde, das unbestritten einen offent-
lich-rechtlichen Charakter besitzt, nicht unmittelbar beeintréchtigen®.

Eine nicht minder brisante Frage ist ferner diejenige nach der Mdglichkeit der Pfan-
dung von Geldbetrigen des Staates, die in der 6ffentlichen Kasse liegen oder in Bankkon-
ten aufbewahrt sind. Diese Geldbetrage konnen sowohl Steuergelder und andere Staats-
gebiihren wie auch Mieteinnahmen und andere eher privatrechtliche Ertrige sein. Somit
reicht das Aufstellen der allgemeinen Behauptung, in ein Konto fléen Steuereinnahmen
ein oder, dass das Guthaben der Zahlung von Beamtenabfindungen diene, nicht aus,
um die Nichtpfandbarkeit des Kontos oder des gesamten Kontostandes zu erwirken®.
Der Staat trdgt in einem solchen Fall die Berweislast, welche genauen Einnahmen aus
,,0ffentlichen® Quellen stammen und welche einem ,,6ffentlichen” Zweck direkt dienen.
Was auf jeden Fall unproblematisch ist, ist das Vorgehen bis zu der im Staatsbudget fiir
Entschadigungsforderungen und Zwangsvollstreckungen gegen den Staat vorgesehenen,
also auf jeden Fall zur Verfiigung stehenden Hohe (diese Budgetlinie wurde auch mit
der entsprechenden Verfassungsidnderung eingefiihrt). Dariiber hinaus kann gegen die
Reserven/Riicklagen vorgegangen werden, da diese Betrige keinem besonderen Zweck
im Voraus unterliegen, sondern der allgemeinen Sicherung der Staatsfinanzen dienen
und somit fiir jedwede Verpflichtung, sprich auch fiir die Abdeckung von vollstreck-
baren Anspriichen gegen den Staat, aufgewendet werden kénnen®*. Folgende liquiden
Staatsmittel wurden u.a. von der Rechtsprechung bereits fiir unpfandbar befunden: Geld-
betrige, die der Beamtenvergiitung dienen; Gelder, die an schon fest geplante, 6ffentli-
che Investitionen flieen, inkl. Investitionen der Kommunen; Subventionen fiir den Bau,
den Erhalt und das zweckmiBige Funktionieren von Schulgebduden, inkl. Universitéten;
Betrige fiir den StraBenbau (Tsougkos, 2015: 759 f.).

21 Art. 16 griech. Verfassung.
22 Siehe AP 2354/2009.
2 Siehe ansatzweise Staatsrat 819/2015.

* In so einem Fall wie auch gegen jede Geldpfandungsmafinahme kann der Staat selbstverstindlich
einwenden, dass dieser iiber genug andere Vermogenswerte (z. B. freistehende Immobilien) verfiige,
gegen welche der Betreibende vorgehen konne.
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Zum Schluss, hinsichtlich der prozessualen Frage, ndmlich welches Gericht fiir die
eventuell entstehenden Zwangsvollstreckungsstreitigkeiten zustindig sein sollte, war
die Lage am Anfang etwas zweideutig, da es Stimmen zugunsten einer ausschlief3li-
chen Zustindigkeit der Zivilgerichte gab, und das unabhéngig vom zivil- oder z. B.
verwaltungsrechtlichen Charakter des urspriinglichen Falles. Das Argument orientierte
sich dabei nach dem Willen des Gesetzgebers, der im Prinzip fiir die Vollstreckung gegen
den Staat das gleiche Instrument zur Verfiigung stellt (die Vollstreckungsvorschriften
der ZPO) wie fiir das ,,normale” Zwangsvollstreckungsverfahren. Ausnahmen davon
wurden direkt im Gesetz erwdhnt. Da das Ausfiihrungsgesetz zur Zustindigkeitsfrage
schweigt, sollten hier die relevanten ZPO-Vorschriften zur Geltung kommen. Ein zusétz-
liches Argument dafiir (zur Zusténdigkeit der Zivilgerichte) stellte die Tatsache dar, dass
das Ziel der Vollstreckungsprozedur 1) die Abdeckung von privaten Zielsetzungen war;
und 2) diese Prozedur lediglich das Privatvermdgen des Staates betraf.

Laut der inzwischen absolut herrschenden Rechtsprechung, die auch von der Literatur
angenommen wird, sollte fiir Vollstreckungsstreitigkeiten dasjenige Gericht zustindig sein,
im Rahmen der Prozedur dessen der urspriinglich originelle Vollstreckungstitel erstellt
wurde. Die Argumentation fiir diese Losung geht zundchst von den Pramissen der Ein-
heit der Vollstreckungsprozedur aus und wird durch Hinweise auf die Beschrinkung der
Rechtsunsicherheit und der Gefahr des Ergehens von sich widersprechenden Gerichtsur-
teilen bereichert (Tsougkos, 2015: 749 f.). Im Rahmen dieser, sich inzwischen vollig gefes-
tigten Betrachtung, sind fiir die aus zivilrechtlichen Verhéltnissen stammenden Anspriiche
gegen den Staat die Zivilgerichte zustéindig, wihrend die Vollstreckung der Urteile, die auf
einer offentlich-rechtlichen Basis beruhen, eine Sache der Verwaltungsjustiz ist.

4. Schlussbetrachtung

Aus der staatlichen Perspektive betrachtet, stellt das relativ neu eingefiihrte Institut der
Zwangsvollstreckung gegen den Staat ein quasi notwendiges Ubel dar, was auch durch
die gesetzliche Normierung dieser Moglichkeit ersichtlich wird. Der Gesetzgeber, der sich
angesichts der Bestimmungen von Konventionen supranationaler Geltung zum Schutze
der Menschenrechte und wegen der entsprechenden Rechtsprechung des Europdischen
Gerichtshofes fiir Menschenrechte gezwungen sah, das besagte Institut gar auf Verfas-
sungsebene einzufiihren, ldsst es nicht an Erfindungsgeist mangeln, wenn es dazu kommt,
verschiedenartige Regelungen zusétzlich einzufiihren, die den Gang der entsprechenden
Prozedur, wenn nicht vollig blockieren, zumindest merklich erschweren (vgl. z. B. das oben
Erwihnte {liber die zusétzliche Notwendigkeit der Vorlage eines Bank-Garantieschreibens
bei der Vollstreckung von lediglich rechtskriftigen, aber noch nicht auch durch Revision
unanfechtbaren Urteilen). Diese Tendenz der Politiker und des Gesetzgebers, den Staat
iiberméBig vor MaBinahmen der Zwangsvollstreckung zu schiitzen, stofit berechtigterweise
auf Kritik; es liegt jedoch in der Hand des urteilenden Richter, dieser Behinderungstaktik
des Staates einen Riegel vorzuschieben, was nicht selten geschieht (vgl. die oben erwéhnte
Haltung des Staatsrates zu dieser Vollstreckungsvorbedingung).

Rechtsphilosophisch bzw. rechtspolitisch stellt sich die Frage, ob das Institut der
Zwangsvollstreckung gegen den Staat ein Armutszeugnis fiir den Gedanken der Recht-
staatlichkeit und der Gesetzlichkeit darstellt; oder eben das Gegenteil, den Zenit dieses
Gedankens, da dadurch dem Biirger der Weg erdffnet wird, auch gegen den prinzipiel-
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len Garanten des Etat de Droit selbst und anhand von dessen Vorschriften vorgehen zu
konnen? Kann es sein, dass das Institut einen gedanklichen und rechtlichen Widerspruch
enthilt, der seine Existenz zumindest in Frage stellt?

Auf praktischer Ebene ist jedoch das Institut absolut notwendig, mit Sicherheit auch
als ultima ratio, also als ,,erlebte Vollstreckung®. Vielmehr aber als bestehende Mog-
lichkeit, als eine Art Damoklesschwert, welches den Staat und vor allem die staatliche
Verwaltung dazu mahnt und schlussendlich zwingt, stets rechts- und gesetzesmafig vor-
zugehen; und das nicht nur in den meisten Féllen, in denen der Staat Anspriiche gegen
die Biirger erhebt, sondern auch in den Féllen, in denen entgegengesetzte Anspriiche
bestehen. Ja, ausgerechnet die Handhabung dieser Fille, in denen, egal aus welchen
Griinden, der Staat selbst der Schuldner und der Entschddigungsverpflichtete ist, ist ein
klarer Indikator fiir die Rechtstaatlichkeit und die Demokratie eines Landes (Manitakis,
2004: 121 f.), wobei auch hier die, wenn nicht hinterlistige aber mit Sicherheit z6gernde
Haltung des griechischen Gesetzgebers dem Lande nicht gerade die beste Note beschert.
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Purpose. The aim of this article is the brief description of the legal environment in connection
with the enforcement against the state assets of Greece. At the very beginning of the article it
is considered within the frames of historical aspects; the next part is devoted to the current
situation, focusing on the specific issues, with regard to the enforcement measures against the
state today. It is noted that in a modern, democratic and constitutionally-oriented state, the
possibility of enforcement against the state assets is obvious, not only in relation to the internal
legal order but also within the European legal framework. The situation in Greece has developed
similarly, though at first the enforcement against the state assets was legally excluded.

Methods. According to the relevant literature there was no possibility to change this
situation, especially during the period of military dictatorship. Only after the state has
found the path to the European integration, other opinions could be heard and supported
by the relevant decisions of the European Court of Human Rights, and even approved at the
constitutional level since 2002.

Results. The relevant constitutional postulate was established in the Law on Constitutional
Implementation, which in principle also referred to the general relevant provisions of the
Civil Procedural Code of Greece in case of enforcement against the state assets, but not
without introducing many important exemptions in favor of the state, which led to a privileged
position of this “party”. Furthermore, the literature as well as the case law, especially that
of the Supreme Courts, tried either to interpret these exemptions restrictively or to abolish
them by means of contra legem interpretation. Besides the correction of inequalities or
quasi “state privileges” in the enforcement proceedings, the role of jurisprudence is to
resolve further legal issues and provide correct and constitutional definition of contextually
unclear terms mentioned in the law, which clarify the fundamental issues on determining
the assets of the state which can/may be enforced for the satisfaction of private, judicially
recognized claims.

Conclusions. The author of the article comes to the conclusion that not only the declaratory
recognition of the possibility of performing the enforcement against the state assets but
also, and above all, the “normalization” of this procedure, without recognition of special
privileges, “says much about the rule of law and democracy in one state”; Greece is
certainly neither in the last nor in the first place.

Key words: equality of arms between the parties in the (compulsory) enforcement
proceedings, European Convention on Human Rights/European Court of Human Rights,
Enforcement/State Privileges, Legislative (= no appeal possible)/ unannounced (= no revision
possible) court verdict, Preliminary enforceable court verdict, Compensation/mutual set-off,
Service of the enforcement order, Assets of the State which may be the subject of enforcement,
Compliance/coverage of a public law purpose.
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ROLE OF “ENTREPRENEURS” IN IMPLEMENTATION
OF INTERNATIONAL REGULATION

Purpose. The purpose of the study is to show the decisive role of a new group of dynamic actors
(social, economic and political “entrepreneurs” according to R. Koppl, S. Kauffiman, T. Felin,
and G. Longo) in implementation of international treaty obligations in the developing country
and describe the algorithm of this process. The study also examines the necessary conditions
for the successful implementation of international obligations, in particular, approximation of
national legislation with EU legislation.

Methods. Qualitative method is used to explore the role of “entrepreneurs” in implementation
of international treaty obligations and examine theories of transplant effect and spontaneous
legal order in adaptation of international regulation by the developing country. Such scholarly
approach as case study is used for exploration of the role of “entrepreneurs” in creation of the
“ProZorro” platforms and fulfillment of international obligations in the sphere of public procu-
rement (according to the Association Agreement between Ukraine and the EU). Non-empirical
scholarly approach helped to analyze the particularities of the Association Agreement in terms of
standards for public procurement and evolution of relevant Ukrainian legislation.

Results. Successful implementation of international treaty is impossible without taking into
account the following conditions. First, institutional capacity is crucial for implementation of
treaty obligations. However, when the capacity is low, it can be built due to creative initiative and
professional ability of dynamic actors from business, civil society, international organizations.
Second, familiarities of legal systems are also very important. However, the case of public pro-
curement demonstrated that effective transplantation was ensured by “entrepreneurs” through
their freedom to chose appropriate version of “legal transplant”. Third, demand for implemen-
tation of the obligations in the area of public procurement was created by “entrepreneurs”, who
passed the way from the initiative group of volunteer to the public procurement officials. Four,
international assistance, both expert and financial, attracted by entrepreneurs was extremely
important for elaboration of the legal basis for implementation of the EU regulation.

Conclusions. There in no clear algorithm for implementation of regulation. The case of public
procurement was characterized by the spontaneity of interactions that were difficult to predict.
However, emergence of a new group of dynamic actors in the public administration was decisive
for success of the reform. Therefore, to enhance the implementation of regulation of other sectors
of the Association Agreement, it is important to create an opportunity for initiative “entrepre-
neurs” and their cooperation with business, public officials, NGOs, international experts and
other stakeholders.

Key words: e-government, public procurement, international treaty, public administration,
Association Agreement, legal transplants.
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AL 1

1. Introduction

Signing Association Agreement (further — AA) with the
EU in 2014 (European Commission, 2014), Ukraine took a
responsibility to implement a complex of obligations, which
aimed at approximation of Ukrainian legislation to the EU
acquis'. However, the greatest difficulty is that this large vol-
ume document written on over 2,000 pages (7 titles, 486 arti-
cles, 43 annexes, etc.) envisaged much more than changes
in legislation — obligations that “regulate not only state con-
duct but also the activities of individuals and private entities”
(Mclnerney, 2015: 11).

The political part of AA entered into force on November
2014, the Deep and Comprehensive Free Trade Agreement
(DCFTA) — since January 2016. The EU did not experience
“such a far-reaching contractual relation to a non-candidate
state like Ukraine” (Sushko et al., 2012: 2).

The possible failure of the AA implementation was and still
is risky for both sides — the EU and Ukraine — from the follow-
ing reasons. The situation before and after the signing of the
AA was extremely complicated because of EuroMaidan revo-
lutionary events, illegal annexation of Crimea, ongoing war in
the East of Ukraine. Ukrainians considered the AA as a chance
for radical reforms and rapid economic development, the EU —a
possibility to have a stable and reliable partner at its eastern bor-
ders. However, after 4 years of the AA implementation, Ukraine
shows rather disappointing results and a slow pace of imple-
mentation of its obligations (European Commission, 2018: 13).

The lack of quick and effective results of structural reforms,
which the Ukrainian population associated the AA with, creates a
tension in the society and provides the basis for strengthening the
populist and pro-Russian forces. In turn, the EU and other inter-
national institutions, whose financial assistance helped to balance
the economic situation after a sharp decline in 20142015, also
does not conceal the disappointment concerning slow implemen-
tation of the AA, promised by the Government of Ukraine.

In general, expert organizations, which conduct the moni-
toring of the treaty implementation, point out on the following

" Art. 217 of the Treaty on the EU (“The Union may conclude
an association agreement with one or more third countries or
international organizations in order to establish an association
involving reciprocal rights and obligations, common actions and
special procedures”) introduces the EU aquis for association rela-
tionships.
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reasons that hinder the successful fulfillment of the AA: 1) poor capacity of the govern-
ment institutions; 2) low quality of legislative process; 3) conflict of interest of the politi-
cians and stakeholders; 4) lack of the rule of law (NGO “Ukrainian Center for European
Policy”, 2018). The following international ratings confirmed this opinion. Thus, accord-
ing to the Rule of Law Index (WJP, 2018) Ukraine’s rank is 77 out of 113 countries; in
the World Bank index of effectiveness of law-making bodies Ukraine’s rank was 120 out
of 139 counties (World Bank, 2016); according to Nations in Transit Ratings devel-
oped by the Freedom House, Ukraine’s democracy score was 4,6 (maximum — 7) with
transition hybrid regime (Freedom House, 2018). These indicators prove the thesis of
T.F. McInerney, that “institutional and human capacity are critical determinants of states’
abilities to implement their treaty obligations” (Mclnerney, 2015: 10).

However, according to the resent Association Implementation Report on Ukraine
elaborated by the European Commission, Ukraine demonstrates rather advanced results
in some areas of the AA related to trade. In particular, harmonization of legislation in
the field of public procurement, technical regulation (market surveillance, standardiza-
tion etc.), food and safety regulation are even ahead of the deadlines stipulated in the
Association Agreement (European Commission, 2018). These are regulatory require-
ments that go under the Title IV “Trade and Trade-Related Matters” and Title V “Eco-
nomic and Sector Cooperation” and are important for establishing and functioning of
the DCFTA. Given that these parts of the AA are highly complicated and for its imple-
menting “multidimensional and cross-cutting national capacities must be in place”, only
public procurement, technical regulation, food and safety area advanced in carrying out
of Ukraine’s commitments, providing “complex domestic administrative and enforce-
ment mechanisms” (Mclnerney, 2015: 11). However, which conditions determined the
success of these regulation implementation having the same weak institutional capacity,
that hamper the others AA sectors progress?

D. Berkowitz, K. Pistor, and J.-F. Richard describe such necessary conditions for reg-
ulations’ “transplanting” efficiency, as existence of demand, adaptation to local particu-
larities, and familiarity with the legal system the country of origin of the law (Berkowitz
et al., 2003). However, the role of entrepreneurial effect (political, social, economic)
within these elements needs to be explained more (Koppl et al., 2014).

These three spheres of successful implementation of the AA — public procurement,
technical regulation, food and safety — are characterized by co-evolutionary process, more
spontaneous that predesigned (Devins et al., 2015) with unpredictable coincidences of
circumstances, active participation of volunteers, business, international experts, NGOs,
and public officials.

The case of Ukraine’s electronic open source government e-procurement system Pro-
Zorro regulated by the requirements of the AA regarding public procurement is inter-
esting and quite revealing in this context. Moreover, it affected a wide range of other
administrative mechanisms, processes and actors.

In particular, using the case of implementation of public procurement regulation and
co-creation of the ProZorro platform (Marin, 2016) (flagship reforms of the Government)
we can ask — to which extent it is possible to adhere this algorithm while adapting the
other “transplants” of the AA regulation? Can we talk about any algorithm existence in
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case of implementation of the public procurement regulation? Or maybe the emergence
of this system was more spontaneous, that designed by the AA negotiators and creators?
How the institutions and laws can create opportunities for such kinds of non-algorithmic
algorithms? Or the lack of the institutional capacity can be an opportunity?

2. Evolution of public procurement regulation

R. Koppl, S. Kauffman, T. Felin, and G. Longo in their study “Economics for a
creative world” pointed out that “institutions are generated from the “entrepreneurial”
innovations of many dispersed actors, which contribute to the evolution of institutions
beyond their original design in order to adapt to shifting environments” (Devins et al.,
2015: 624).

This idea worth to be considered as an important assumption of the public procure-
ment regulation success in Ukraine.

The ProZorro platform (electronic public procurement system) was set up and
launched on a pro bono basis by a group of different stakeholders “co-creators” — volun-
teers, anti-corruption activists, business, public officials (a number of volunteers came
from the private sector and started to occupy government posts right after the Euro-
Maidan revolution) in assistance with the consortium of international organizations lead-
ing by Transparency International in 2014 and 2015 (Marin, 2016).

The urgent need to eliminate corruption and ensure the best value for money arose
after the sharp economic downturn (GDP fell by 7% in 2014 and 10% in 2015), which
stimulated reduction of public expenditures and accordingly introduction of measures
for combatting corruption and use public expenditures as much effective, as possible.
Thus, according to the Ministry of Economic Development and Trade, Ukraine was
losing 2 billion of USD (2,2% of GDP per year) due to different corruption schemes
and inefficiency in the public procurement sphere (Dmytryshyn et al., 2018). Also, in
2015 Ukraine occupied 130 position among 168 countries in the rating Corruption Per-
ception Index, elaborated by Transparency International (Transparency International,
2015). But the Government did not consider the reform of public procurement as the
first priority.

Therefore, a spontaneous coincidence of threatening circumstances played a decisive
role in creating incentives for combatting corruption by emerged political, social and
economic “entrepreneurs”. Having no trust in the authorities, citizens and non-govern-
mental organizations — together with international observers and international financial
institutions — pushed politicians to reform the system (Marin, 2016: 7).

By that time, Ukraine had ineffective and overwhelmed legislation in the field of
public procurement. Its evolution started from the first Government regulation in 1997 in
order to meet the World Trade Organization requirements. Despite the fact that the first
procurement law (adopted in 2000) included best international practices and EU pro-
cedures, it had a number of shortcomings. Also, there was a tentative to implement EU
Directive 2004/17/EC on the procurement procedures, however, the “transplant” did
not work properly and caused significant corruption. During the next years the Govern-
ment and the Parliament of Ukraine continued attempts to review the legal framework
of public procurement, but the success was miserable. A number of changes to the pub-
lic procurement legislation have created confusing and complicated procedures, which
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were paper-based, not transparent, and ineffective. Such environment was perfect for
excessive corruption and discouraging for business. “Top-down” approach in creating
regulations for public procurement has failed.

This co-evolutionary process between law and society cannot be controlled, pre-
dicted, or even fully understood. The spontaneous order of law emerges from the innu-
merable interactions of judges, lawyers, policymakers, regulated entities and the society
at large (Devins et al., 2015: 624). However, how did these entrepreneurs interact during
that spontaneous coincidence of circumstances?

In 2014 a group of volunteers at the request of that time Minister of Economic Devel-
opment and Trade of Ukraine started to work on public procurement as one of the area
for reforming under the mandate of the Ministry. They engaged through open discus-
sions all those interesting in the reform, but who was not related to the previous system —
“these people became the core of the future ProZorro team” (Marin, 2016: 11).

Having a great credit of trust this group of people managed to involve in the fruitful
discussion the representatives of the Parliament, the Government, business, NGO and
international organizations.

Without support of the head of the Department of Public Procurement, volunteers got
in touch with the experts of the EU technical support project for the public procurement
reform in Georgia. Thus, volunteers organized the working group within the Ministry of
Economic Development and Trade using the Georgian model for elaboration of public
procurement regulation. Also, the volunteers received support from the Open Contract-
ing Partnership in terms of application of the Open Contracting Data Standard.

At the same time, with the involvement of government officials, volunteers have nego-
tiated with the business on providing the market place, and IT developers for the design
and creation of the architecture of a new electronic system for public procurement.

Remarkably, that the “novelty intermediation” (Koppl et al., 2014: 14) of volunteers
helped not only to use the latest technologies in the construction of a digital platform
for public procurement, but create a holistic hybrid system (called “ProZorro”) with
the innovation in its hart. The Ukrainian version of e-platform located on the private
marketplaces is similar to the examples from the countries of the EU with innovative
approaches to e-procurement system (Sweden, UK, Denmark) (Marin, 2016: 19). The
developers of the Ukrainian ProZorro platform used Ukraine’s advantage in the field
of IT. Paradoxically, but unlike the low positions in almost all world ratings, Ukraine
is among 50 the most innovative countries (ranking 43 in the Global Innovation Index)
(Global Innovation Index Report, 2018). The case of ProZorro is characterized by asser-
tion of R. Koppl, S. Kauffman, T. Felin, and G. Longo: “Novelty intermediation is not
about the diffusion of innovations. It is about finding the innovation in the first place”
(Koppl et al., 2014: 16).

Therefore, the traits of regulation derived from the architecture of the ProZoro plat-
form. In 2014 the working group developed a concept for reform. In February 2015 a
pilot version of the ProZorro platform was launched. Remarkably, that it became an
interesting example of the private-public partnership, as the business provided free
market place entering the market of public procurements, and the e-procurement sys-
tem received financing form these market places without any financial support form
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the state. Also, the team of the ProZorro platform received financing from international
organizations.

However, the pilot version of the ProZorro platform functioned without legal
approval. A number of government bodies have begun to use the system for their pur-
chases on a voluntary basis. In order to provide an effective functioning of the system
and elaborate new legal framework for public procurement, the Minister of Economy
and Trade decided to institutionalize the group of volunteers in the Department of Public
Procurement. Such an important step toward the strengthening of the institutional capac-
ity of the Ministry of Economic Development and Trade helped to ensure further harmo-
nization of Ukrainian legislation in the field of public procurement with EU legislation,
in accordance with the deadlines provided for in the AA.

Hence, the new legal framework regulated the functioning of a unique electronic
platform, fully implementing Ukraine’s commitments to the EU not simply by trans-
planting, but by abandoning EU regulation to the organic network a spontaneously cre-
ated legal order. Thus, after the necessary changes to the new law on public procurement
and secondary legislation in 2015, it was declared that all public procurements should be
conducted through the ProZorro platform from August 1, 2016.

The same group of “entrepreneurs” develop comprehensive Strategy of reforming the
system of public procurement, marking the step-by-step implementation of all obliga-
tions under the AA in these spheres, its measures and deadlines, as well as the responsi-
ble bodies (Cabinet of Ministers of Ukraine, 2016). The Government adopted the Strat-
egy in 2016. Such a nonlinear path was overcome to create an institutional capacity for
implementation of the transplanted EU regulation, which began to significantly affect all
actors in the process and also became an example for “entrepreneurs” from other areas
of implementation of the AA.

In parallel, cooperation between “entrepreneurs” continues regarding enhancing
users’ capacity on the procedures and opportunities of the e-platform “ProZorro”. Also,
a team of former volunteers — new civil servants began to develop a monitoring and ana-
lytical tool together with their partners.

That was an example, how “laws are set in motion and catapulted into an ever-evolv-
ing dance between the legal system and the entities it regulates” (Devins et al., 2015:
624) plus “entrepreneurship” of volunteers becoming “intermediaries”. They find an
opportunity “to discover the novel possibilities of the adjacent possible, including novel
combinations of elements, some of which may be old and others, perhaps, new” (Koppl
et al., 2014: 26).

3. Algorithm of implementation of the treaty commitments

Institutional capacity. Institutional and human capacity are critical determinants of
states’ abilities to implement their treaty obligations (Mclnerney, 2015: 10). However,
the capacity of the state in implementation of regulation in the field of public procure-
ment was extremely low at the early stage of the reform. Before the EuroMaidan rev-
olutionary events numerous state bodies, involved in the public procurement process,
resisted to effective changes, trying only to repaint the facade of the relevant legisla-
tion in order “to block innovations that threaten their economic position, their rents”
(Koppl et al., 2014: 26).
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The fateful coincidence of circumstances gave way to creative innovators who
took advantage of the institutional weakness and offered an effective agenda to the
stakeholders, who had real demand for public procurement reform. Only after success
story with the launch of the ProZorro platform, the Minister of Economy and Trade
introduced the group of volunteers to the managing positions of the Department of
Public Procurement with the opportunity to begin work on drafting legislation. As a
result, the “cross-cutting” capacity development in “legislative drafting, policy-mak-
ing, planning, organization, administration, enforcement, technology, budgeting,
knowledge and information, institutional partnership and monitoring” successfully
began (Mclnerney, 2015: 10).

Remarkably, the institutional capacity was built (even not enhanced) after the signing
the AA and heated by the revolutionary events due to creative initiative and professional
ability of the volunteers and other “entrepreneurs” from the business, civil society, inter-
national organizations.

Familiarities of legal systems and adaptation. Experts, who conduct monitoring of
the AA implementation, stressed that one of the factors characterizing successful fulfill-
ment of commitments was a long process of harmonization, which started before the AA
signing (Berkowitz et al., 2003). However, the case of public procurement demonstrated
that the reason for effective transplantation was not an experience (path dependency
made effective changed even more doubtful). The way on how the volunteers decided
to use already adapted by Georgia transplanted EU regulation, was decisive. Therefore,
“entrepreneurial” freedom from the ineffectual history of successors and their flexibility
regarding finding the appropriate version of “legal transplant”.

Demand. Since neither the Government, not the Parliament made an inquiry to
start implementation of AA from the area of public procurement, the society created
the demand through its “entrepreneurs”, whose cooperation evolved from the initiative
volunteer group to the leading potions responsible for public procurement in the Gov-
ernment (Berkowitz et al., 2003). Therefore, the demand was not “top-down”, but “bot-
tom-up”. These volunteers were able to try different approaches, not being constrained
by the need to win the next set of elections (Marin, 2016: 11).

International assistance. We can not underestimate the expert support from the EU
and Georgia, which Ukraine has received for the reform of public procurement. Despite
the tendency to criticize European technical projects, the Ukrainian case confirms the
importance of expert assistance during the process of elaboration of the legal basis for
implementation of the EU regulation. The Harmonization of the Public Procurement Sys-
tem of Ukraine with EU Standards project and Georgian procurement experts brought an
extremely valuable experience in terms of successful legal approximation and creation
of the e-procurement system (the group of volunteers used the Georgian model as a
basis, that in the feature evolved significantly) (Marin, 2016: 11).

4. Conclusions

Summarizing the particularities of the process of the AA regulation implementation
in the area of public procurement the following treats were reviled. Nevertheless, it is
difficult to talk about clear algorithm, as the sequence of actions is characterized by the
spontaneity of interactions that were difficult to predict.
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However, one factor was decisive for the success of the reform — the emergence of an
absolute new group of dynamic actors in the public administration, which independently
undertook the initiative to conduct reform in a critical case scenario — the annexation of
the Crimea, the war on the Donbass, the decline of the economy, the inability of state
institutions to meet the demands of society. This was a group of volunteers who were
able to break away from the past negative experience with incentives based on enthusi-
asm and motivation to make the public procurement work.

For the first time in Ukrainian history “entrepreneurs” become drivers of the state
development and implementation of its treaty obligations due to innovations and cre-
ation of effective cooperation with business, NGOs and international organizations. The
“entrepreneurs” creatively used the weakness of institutions as an opportunity to set
their own agenda and after the successful start of the reform replaced the Department of
Public Procurement in the Ministry.

As R. Koppl, S. Kauffman, T. Felin, and G. Longo mentioned, that “central task in
entrepreneurial economics is to ask what institutions and laws (conceived, perhaps, as
webs of enabling constraints that create adjacent possible opportunities) promote favor-
able entrepreneurial opportunities” (Koppl et al., 2014: 25). It is equally important to
create favorable conditions for entreprencurs in the context of the implementation of
international treaties regulations, especially in those areas where there is a lack of institu-
tional capacity. For this, no algorithms exist, besides emergence of necessary actors and
some common traits, which may vary significantly in different spheres. For instance, to
enhance the implementation of regulation of other sectors of DCFTA between Ukraine
and the EU, it is important to create an opportunity for initiative “entrepreneurs” in coop-
eration with business, public officials, NGOs, international experts and other stakehold-
ers; rebuild capacity of responsible institutions; use experience of successful adaptation
of “transplanted” regulation by other country with the familiar legal system and history;
involve expert assistance from the NGOs and international organizations; and meet the
demand of society, not the interest of a narrow circle of oligarchic groups. This mean that
developing countries like Ukraine have to elaborate more comprehensive to implemen-
tation of international regulation.
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POJIb “HIJIPAEMIIB” B IMIIIEMEHTAILIL
MI’KHAPOJHOT O PEI'YJIIOBAHHS

CsitnaHa MaicTpyk,
3100yBay cTyrnieHss marictpa npasa (MJ) B IHCTUTYTi BepxoBeHCTBa rpaBa AJs1sl PO3BUTKY,
LlIkona npasa YHiBepcuteTy Jlovionn Ynkaro — Pumcekuii ueHTp [xoHa Penive

orcid.org0000-0003-4127-2830
Sv.maistruk@gmail.com

Memor cmammi € 00CHiONCeHH POl HOBOL 2pynu OUHAMIYHUX AKMOPIE (COYIaNbHUX,
EeKOHOMIUHUX | nonimuyHux «nionpuemyisy, seiono 3 P. Konnom, C. Kaypgmanom, T.
Deninom ma [ic. JIoneo) y npoyeci imniemeHmayii MidcHapoOHux 30008 ’si3ans Ykpainoro,
a Makodic BUCGIMIEHHA ANROPUMMY Yb0O20 npoyecy. Y cmammi makodic anHanizyiomscs
YMOBU, HeOOXIOHI OAsl YCHIWHO20 GUKOHAHHA YKPAiHOW MINCHAPOOHUX O0208IDHUX
30008 ’a3aHb, 30KpeMa, HAONUIICEHHs HAYIOHANLHO20 3AKOHOO0ABCMEA 00 3AKOHOOA6CEa
Esponeiticbkoeo Coro3).

Memoou. Y cmammi 6UKOpUCMOBYEMbCA AKICHULL MEMOO HAYKOB020 OO0CNIONHCEHH S,
SAKULL 3ACMOCOBYEMbC ABMOPOM Ol AHANIZY PONL «NIONpueMyiey y npoyeci peanizayii
Ykpainow misxcnapoonux oozosipnux 30608 ’sa3anb, a maxkoxc ni0 4ac O00CHIOHCeHHs
3HAueHHs meopill «eghexmy mpancniaHmayiiy ma CHOHMAUHO20 NPABOBO20 NOPAOKY 6 X00i
aoanmayii €BPONEUCHKUX CIMAHOAPMIE 8 OKpeMux chepax nyoaiuno2o aOMIHICMPYSaAHHSL.
Taxuil Haykosutl nioxio, sk «case Study», GUKOPUCIOBYEMBCA Ol OOCHIONCEHHS POl
«nionpuemyie» y cmeopenni niamgopmu «ProZorroy ma euxonamms MidCHAPOOHUX
30008’3aHb Y chepi depoicasHux 3aKynisens (8i0nogioHo 0o Yeoou npo acoyiayito migc
Ykpainowo ma Esponeiicokum Corosom). Heemnipuunuii naykoguii nioxio 0ag 3mocy
npoawanizyeamu ocoonugocmi Y200u npo acoyiayiio 8 uacmuHi 6UMoe 00 OepIHCABHUX
3aKynigenb ma egonoyii 8i0N08iOH020 3aKOHO0Ascmead YKpaitu.

Pesynomamu.  Ycniwme — UKOHAHHA — MIJICHAPOOHUX — 002060pié  ma  adanmayis
MIHCHAPOOHO20 3AKOHOOABCMEA 00 3AKOHOOABCMEA YKPAIHU HEMONICIUBL 63 YPaxXyeaHHs
nesnux ymos. Ilo-nepute, iHCMUMYYIUHA CHPOMOICHICIb O0epiicagu MAc GUPIANbHE
BHAYEHHsL OISl BUKOHAHHSL 00208IpHUX 30006 's13aHb neped €gponeticbkum Corozom. OOHax
KOMU THCMUmyyiuHuil nOmeHyian 0epicasy € HU3bKUM, Mo GiH Modice Oymu po3euHeHUll
3a paxyHok meopuoi iHiyiamusu ma npogecivinux 30i0Hocmel OUHAMIYHUX AKMOpI6 i3
Oi3Hecy, 2POMAOAHCLKOZO CYCRITbCMBd, MINCHApOOHUX opeauizayiu. Ilo-Opyee, Oyoce
BAICTUBA CXONCICNb NPABOBUX CUCIEM, 810 K0T 3ANLENHCUMb YCHIX NOOANbULOT KOHBEP2eHYiT.
Ilpome y 6unaoky imniemenmayii Yxpainoro cmanoapmise €eponeticokoeo Cor3y y cepi
0epoIcasHux 3aKynigens 0Oy10 NPOOEMOHCMPOBAHO, WO epeKmugHa MpaHcniaHmayis
3abe3neyeHa wiiAXom HAOAHMA HOBUM OUHAMIYHUM aKmMopam ceoboou 6 peanizayii
HAtOiIb ONMUMALLHUX MA YCRIWHUX NI0X00i6 00 pe2yniosants 8 yil cepi. Tlo-mpeme,
CYCRIbHULL 3aNUm Ha GUKOHAHHA YKpainolo 00208ipHux 30006 ’a3aub y cpepi 0eparcasHux
3akynigenv 0y8 peanizo8anull «NIONPUEMYAMUY, AKI NPOUWLIU WAAX 610 IHiyiamugHol
2pynu 6010HmMeEPI8 00 NOCA008UX ocib cexmopa OepiicasHux 3axynieens. Ilo-uemseepme,
MIHCHAPOOHA OONOMO2d, 3ANYYEeHd (NIONPUEMYSAMUY (K eKCNepmHA, maK i Qinancosa),
0y1a HAO368UYALIHO BANHCIUBOIO OJisL PO3POOILEHHS NPABOBOT OCHOBU MAUOYMHIX 3MIH.

Bucnosku. Hemae uimkoeo aneopummy imniemMeHmayii MidCHAPOOHUX CMAHOAPMIE
pe2yniosants negHux cycninoHux ¢ionocun. Ipoyec imnnemenmayii 6 Ykpaini cmanoapmis
€sponeiicvroco Coto3yy cghepi depoicagrux 3aKynieens Xapaxmepu3ysascs CnOHMAaHHICIO,
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AKY 6y10 8adxcko cnpozrosyeamu il nepedbauumu. OOHaK nosea HO8oi epynu OUHAMIYHUX
akmopie y nyoniuHoMy aOMIHICmMpYy8aHHi OYIa SUPIUATbHUM dakmopom Ycnixy yiei
pepopmu. Tomy Onsi axmugizayii 6nposaoddiceHHs 6 HAYIOHATLHY NPABOSY CUCMEMY
Ppe2yNo8anHs THUX cekmopie Yeoou npo acoyiayito mixc Ykpainoo ma €sponeticokum
Coro30m 6ax#CIUB0 CMBOPUMU YMOBU, SAKI 0A0YMb 3MO2Y [HIYIAMUSBHUM «NIONPUEMYAM»
peanizogyeamu 8i0N08IOHI pepopmu 8 cnignpayi 3 OI3HECOM, 0ePHCABHUMU NOCAOOBUMU
0c06aMU, 2POMAOCOKUMYU  OP2AHI3AYIAMU, MIHCHAPOOHUMU eKCNepmaMy ma [THUUMU
3ayiKasnenumu CmopoOHaMU.

Ki1rouoBi ciioBa: elekTpoHHE ypsayBaHHS, JepKaBHI 3aKyIiBii, MDKHAPOHI JOTOBOPH,
nyOiyHe aAMiHiCTpyBaHHS, YT0Aa PO acoLialilo, IPaBOBi TPAHCIIAHTALL].
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SOME ASPECTS OF UNDERSTANDING THE CATEGORY

OF “PEACEFULNESS” IN THE PRACTICE OF THE EUROPEAN COURT
OF HUMAN RIGHTS AS A CONDITION FOR RESPECT FOR THE RIGHT
TO FREEDOM OF PEACEFUL ASSEMBLY

The paper is devoted to the analysis of national and international conditions for the exercise of
the right to freedom of peaceful assembly, among which the category of “peacefulness” occupies
a prominent place. The Convention for the Protection of Human Rights and Fundamental Fre-
edoms, as well as the Constitution of Ukraine, unanimously state that citizens have the right to
assemble only peacefully. This formulation defines the purpose of the article, to achieve which
the author considers in more detail the content of the category of “peacefulness”, which is a
prerequisite for the exercise of the right to freedom of peaceful assembly. To achieve the stated
purpose, the author uses the methods and techniques of logic, from general to specific, namely
analyzes the practice of the European Court of Human Rights in the cases of the exercise of the
right of citizens to freedom of peaceful assembly, which results in the development of criteria
for determining the peacefill character of the assembly. The author dwells on such aspects of
the category of “peacefulness’ as: the absence during the assembly or non-use of weapons by
its participants, lack of purpose and desire to use violence in the organizers and participants of
the assembly, active non-peaceful actions of counter demonstrators of the peaceful assembly;
appeals and slogans of the assembly, including of the national or political nature, which cause
dissatisfaction with the rest of the population, peculiarities of evaluation of negative actions of
individual participants in public assemblies.

As the conclusion, the author notes that the absence in the Ukrainian legislation of a special law
that would regulate the procedural aspects of the exercise by citizens of the right to freedom of
assembly leads to the creation of situations that result in numerous violations, including in the
form of an unjustified ban on the right of citizens to exercise their rights.

On grounds of this state of affairs, the author sees fit to actively use sources of international law,
which have important developments in the regulation of this sphere. One of the most significant
sources is the practice of the European Court of Human Rights as an integral part of the Conven-
tion for the Protection of Human Rights and Fundamental Freedoms, which provides, among
other things, a substantial interpretation of the category of “peacefilness” in the resolution of
disputes related to violation of the right to freedom of peaceful assembly. The developments of
the European Court of Justice should not only be a definite benchmark for the organizers and
participants in the peaceful assembly, but also be fully applied by the subjects of public admi-
nistration.

Key words: peaceful character, non-violent character, weapons, counter demonstrators, slogans,
posters, public assemblies, public place.
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1. Introduction

It is extremely important for Ukraine, like any other demo-
cratic state, to ensure and adhere to international standards and
principles in the field of human rights. One of the most import-
ant acts aimed at establishing and guaranteeing the latter is the
European Convention on Human Rights (hereinafter referred to
as the Convention), an integral part of which is the judgment of
the European Court of Human Rights (ECHR). In addition, it
should be noted that at the level of law, the ECHR judgment has
been recognized in Ukraine as a source of law, and therefore
their application, including of the subjects of public administra-
tion, is mandatory (Verkhovna Rada of Ukraine, 2006).

The right to freedom of peaceful assembly occupies a pride
of place in the Convention (Article 11) (Verkhovna Rada of
Ukraine, 1997) and the Constitution of Ukraine (Article 39)
(Verkhovna Rada of Ukraine, 2016). Although the right to
freedom of peaceful assembly is enshrined at the level of the
highest sources of law, this sphere of legal relations has not yet
found its proper legal regulation in Ukraine. The absence of a
special law that would regulate the procedural aspects of the
exercise by citizens of the right to freedom of assembly leads
to the creation of situations that result in numerous violations,
including in the form of an unjustified ban on the right of cit-
izens to exercise their rights. A similar position of the ECHR
was expressed in “Verentsov v. Ukraine”, noting that, in the
absence of any clear and foreseeable legislative provisions on
the regulation of the organization and conduct of demonstra-
tions, the conviction of a person for violation of a non-existent
procedure is incompatible with Article 7 of the Convention
(no punishment without law) and Article 11 of the Convention
(freedom of assembly and association), while the violation of
these articles in Ukraine is due to the legislative gap in the
freedom of assembly that has remained in the Ukrainian legal
system for more than two decades (European Court of Human
Rights, 2013).

Cases on the establishment of restrictions on the exercise of
the right to freedom of peaceful assembly (assemblies, rallies,
campaigns, demonstrations, etc.) are considered by adminis-
trative courts (Code of Administrative Justice of Ukraine: Law
of Ukraine (Verkhovna Rada of Ukraine, 2005)). It is also
interesting that the administrative courts themselves point out
the problem of the lack of proper legislative regulation in their
judgments’. Thus, in the judgment of the Babushkinsky Dis-
trict Court of Dnipropetrovsk on March 30, 2007, in the case
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of S. v. the Executive Committee of the Dnipropetrovsk City Council concerning the
adoption of regulations on holding mass events in the city of Dnipropetrovsk, the court
held, inter alia, that the procedures for exercising the right to freedom of assembly and
the procedures and grounds for restricting the right were not regulated by Ukrainian
legislation and therefore the Council had no grounds for adopting the impugned regu-
lation, which would interfere with the rights of citizens. In the absence of proper legal
regulation, administrative courts have a wide scope to motivate negative judgments’ for
citizens. Due to this state of affairs, we see fit to actively use sources of international law,
which have important developments in the regulation of this sphere. One of the most
significant sources is the practice of the European Court of Human Rights.

The analysis of the right to freedom of peaceful assembly, including in the context of
European practice, was the subject of the study of such scientists as R. Kuibida (Kuibida
et al., 2018), R. Melnik (Melnyk, 2015), O. Shkarneha (Shkarneha, 2016) and others.

2. Current state of source base

The main legislative sources (the above provisions of Article 11 of the Convention
and Article 39 of the Constitution of Ukraine) and the European Court of Human Rights
unanimously state that citizens have the right to assemble only peacefully, which makes
us consider in more detail the content of the category of “peacefulness”, which, accord-
ingly, is a prerequisite for the exercise of the right to freedom of peaceful assembly. In
one of the judgments, the Constitutional Court of Ukraine, when considering the issue of
whether the Constitution of Ukraine complies with the provisions of part five of Article
21 of the Law of Ukraine “On Freedom of Conscience and Religious Organizations”,
the latter only briefly referred to the category of “peacefulness”, citing, as an example,
the Guidelines on Freedom Peaceful Assembly (2nd edition) prepared by the Organi-
zation for Security and Co-operation in Europe / the Office for Democratic Institutions
and Human Rights and the European Commission for Democracy through Law (Venice
Commission) (Constitutional Court of Ukraine, 2016). Thus, the Constitutional Court of
Ukraine shares the opinion of international organizations that an assembly is considered
to be peaceful if has a non-violent nature and its organizers have peaceful intentions.
Western scholars point out that the requirement of the assembly’s peacefulness is closely
linked to the understanding of freedom of assembly as an instrument of participation in
the (political) decision-making process in a democratic society, in which violence can
in no way be a means of achieving purposes (Dérr et al., 2013: 1169-1170). However,
both the Convention and the Constitution of Ukraine protect not only the right of people
to assemble peacefully, but also provide for a mandatory condition for the exercise of
this right, according to which participants of the assembly should be without weapons.

3. The concept of “weapons” in the context of the right to freedom of peaceful
assembly

Definition of the concept of “weapons” in modern national legislation can be found
in the Instruction on the use of weapons, military equipment, hardware, ships (boats),
planes and helicopters of the State Border Guard Service of Ukraine, special means and
measures of physical influence during the protection of the state border and the exclusive
(sea) economic zone of Ukraine, approved by the order of the Administration of the State
Border Guard Service of Ukraine dated October 21, 2003 Ne 200 (State Border Guard
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Service of Ukraine, 2003). Thus, in accordance with paragraph 1.3 of the Instruction,
weapons are objects and devices intended for the destruction of living targets, ships,
aircraft (helicopters) and other objects and have no other purpose. In turn, scholars in
different ways approach definition of the concept of “weapons”, basing their thoughts on
the principle of integrated industry of this concept. Thus, some state that in the admin-
istrative law weapons are part of the permit system, an object, usage of which requires
obtaining prior permission from a competent executive body of State authority, that is,
the circulation of which is carried out in a permissive manner, while in the constitutional
law weapons are a means of satisfaction of the constitutional rights of citizens to self-de-
fense (Pietkov, 2008: 17-18]. In more detail, the concept of “weapons” in the sense of
Article 39 of the Constitution of Ukraine R. Melnyk concludes that in this context the
weapon is: firearm of any kind (military, hunting, etc.); devices for shooting cartridges
equipped with rubber or similar in their properties non-lethal projectiles; pneumatic
weapons; cold weapons; cold missile weapons; items specially adapted or prepared in
advance for bodily injuries; explosives and explosive devices (Melnyk, 2015: 103—104).
Summarizing these definitions, we formulate our own opinion, defining weapons in the
context of the exercise of the right to freedom of peaceful assembly as weapons in its
technical sense, as well as those items that by their nature can be used to cause damage
to the life and health of a person or his property.

The requirement of peacefulness from the outset implies that non-peaceful assem-
blies, and therefore armed assemblies, are automatically excluded from the application
of Article 11 of the Convention. Debatable, however, remains the issue of whether par-
ticipants of the assembly who have the legal right to carry weapons can attend the assem-
bly. On the one hand, the presence of weapons among the participants in the assembly
may be considered as a ground for violation of the peacefulness — a key condition for
the exercise of this right. However, if Article 11 of the Convention is to be more widely
considered, it is quite possible to assume that the assembly will have a peaceful nature,
even if its participants have weapons, but do not intend to apply it. This is especially true
in those situations where the participants and organizers of the assembly are those who
already have weapons as an integral part of their profession. Such categories of individ-
uals are police officers or hunters.

4. Non-violent character of the assembly

Another aspect of the category of “peacefulness” lies in a more hidden form of the
threat of violations of peacefulness than weapons. These are the cases where the orga-
nizer or some participants of the assembly intend to use violence, approve such behavior
from other individuals or have another kind of danger that manifests itself in the appli-
cation of aggressive actions against people or their property. The ECHR directly denies
the peaceful character of the assembly if its organizers from the outset have intentions
to accomplish their violent purposes (European Court of Human Rights, 2001). Similar
actions of the participants of the peaceful assembly, of course, result in at least a violation
of public order (in this case, it is worth noting that the category of “public order” in the
Ukrainian legislation is uncertain, and therefore in practice it leads to significant prob-
lems), however, the prohibition of holding an assembly is not justified only by the fact
that the participants of the assembly violate the latter. For example, the ECHR suggested
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that the assembly was peaceful in the case when a group of foreigners without valid res-
idence permits decided to take collective action to draw the attention of the community
to the difficulties they had in obtaining a revision of their immigration status in France.
Their campaign ended with the decision to occupy the church of St. Bernard, where the
group has lived for about two months. Neither the priest nor the parish council of the
church were against their presence, and religious services and various ceremonies were
held as planned without incidents (European Court of Human Rights, 2002). In addition,
cases such as aggressive slogans (“Off...”) in conjunction with the arson of flags or por-
traits, also in the opinion of the ECHR, in themselves, do not indicate the non-peaceful
character of the assembly (European Court of Human Rights, 2010a). The court finds it
difficult to imagine a huge political demonstration during which people will be able to
express their opinions without resorting to a certain noise (European Court of Human
Rights, 2007a). The ECHR notes that such actions should be understood as expressions
of dissatisfaction and protest, but they can hardly be considered a call to violence, even
if they are accompanied by the arson of flags and photographs of political figures. The
ECHR considers such actions to be a form of expression of opinion on a matter of great
public interest and reminds that members of the assembly have the right to freedom of
expression concerning not only information or ideas that are positively perceived in soci-
ety, but also those who offend, shock or hinder certain individuals (European Court of
Human Rights, 1994: 94). This opinion is confirmed by the ECHR in another judgment,
stating that Article 11 of the Convention protects a meeting that may annoy or cause neg-
ative emotions in other individuals who oppose the ideas or claims that such a peaceful
assembly seeks to achieve (European Court of Human Rights, 1988: 88).

5. Assessment of the actions of counter-demonstrators of the peaceful assembly
as an opportunity to ban it

Along with this, one can also recall the position of the ECHR, set out in the case of
Schwabe v. Germany, which discussed the prohibition of holding a peaceful assembly
for participants who intended to participate in demonstrations against the G8 summit.
The ECHR noted that the applicants did not expose violent intentions: no weapons were
found, and the formulation of the inscriptions on the banners did not allow to prove
that the participants intended to incite others to violence. But the possibility of violent
counter-demonstrations or the possibility of adding to the demonstration of extremists
with violent intentions can not, as such, take away the right to freedom of peaceful
assemblies. The notion of “peaceful assembly” does not cover those cases where orga-
nizers and participants have violent intentions that from the very beginning lead to mass
disturbances (European Court of Human Rights, 1980a).

Continuing to analyze the practice of the ECHR, we see that any counter-demon-
strations or disturbances provoked by the assembly can neither lead to the automatic
absence of a peaceful character of the assembly nor serve as grounds for its prohibition
or dissolution. A similar statement applies even when the purpose of the assembly is
controversial, and counter-demonstrations should be feared. This position was expressed
in more detail by the ECHR in the judgment of Alekseyev v. Russia, which stressed
that if each probability of tension and incitement of confrontation between the opposing
groups during the assembly would justify its prohibition, society would face the loss
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of the opportunity to hear different views on any issue that offends the feeling of the
majority (European Court of Human Rights, 2010b). In this case, the rights of minori-
ties to freedom of expression and peaceful assembly would become only theoretical,
not practical and effective, as required by the Convention (European Court of Human
Rights, 1980b). In this regard, the ECHR insists that Article 11 of the Convention, on the
contrary, implies the duty of the state to protect members of the peaceful assembly from
unfriendly opponents of the demonstration (European Court of Human Rights, 1988).
Taking into account the above, the ECHR also explicitly states that the burden of proving
violent intentions of the organizers of the assembly lies with the authorities and it can
not avoid it by imposing on organizers, for example, the exclusion of the participation of
certain groups of individuals, or asserting special claims on the organizers of the assem-
bly (European Court of Human Rights, 2010a). Moreover, the ECHR also points out that
state authority should not only protect the right to assemble peacefully, but should also
refrain from unreasonable indirect restrictions on this right (European Court of Human
Rights, 2006a). Continuing this idea, the ECHR adds that although the main object of
Article 11 is the protection of a citizen from arbitrary interference of the authorities in
the process of the enforcement of guaranteed rights, obligations for the effective exercise
of these rights must also be adhered to (European Court of Human Rights, 2003). The
ECHR believes that these principles are also applicable to the issue of demonstrations
and rallies organized in public places (European Court of Human Rights, 2006a). This
position was substantiated by the ECHR in detail in the judgment of the Makhmudov
v. Russia, where the applicant complained about the prohibition of holding a peaceful
assembly (European Court of Human Rights, 2007b). The reason for the prohibition was
the announcement of a terrorist act. In accordance with the circumstances of the case,
law enforcement agencies were informed about a possible terrorist act, after which the
authorized body decided to revoke the previously issued permission to hold a peaceful
assembly. During the trial, the national courts found that the district police did not con-
firm the fact of the terrorist report, and the regional police refused to provide informa-
tion, referring to secrecy considerations. In these circumstances, the ECHR concluded
that since the authorities relied on information about a “terrorist threat” as grounds for
prohibiting the assembly, they were based on assumptions rather than on real facts.
Moreover, considering the circumstances of the case as a whole, the ECHR sees com-
pelling reasons to doubt the Statement of the respondent State that the potential threat
of a terrorist attack was the real reason for the applicant’s refusal to issue a permit for
an assembly. In substantiating its position on this case, the ECHR emphasizes that if the
relevant authorities were notified of possible terrorist attacks in places of mass gathering,
such information, being rather serious and trustworthy, should have led to an increase
in security measures in public places, theaters, exhibition halls, sports grounds, etc., and
the fact that disturbing information was received before the celebration of the City Day
could actually result in the abolition of a number of measures to ensure the safety of the
participants. However, as can be seen from the media reports submitted by the plaintiff
and not protested by the state, the events organized by the city hall and the government
were held in accordance with the approved program on the day following the day of the
scheduled assembly. Although the number of those present at the events significantly
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exceeded the number of expected participants in the assembly of the applicant, the lat-
ter was the only event that was canceled due to the terrorism threat. In this regard, the
ECHR considers that the threat of violations of the peacefulness of the assembly has not
been proved, and thus the abolition of the permit for its holding violates Article 11 of the
Convention. It is clear that in each particular case the court must independently deter-
mine the degree of risk of creating a real danger of disturbances or crimes, threats to
public health or the rights and freedoms of other people, a real possibility for executive
authorities and local self-government to fulfill their authority to ensure the protection of
public order during peaceful assemblies, assess the real danger of holding an assembly
for the national-security and public-order interests. However, as shown by the practice of
the national administrative courts, by satisfying claims about the prohibition of a peace-
ful assembly or by imposing other restrictions on the exercise of the right to peaceful
assembly, courts often saw the possibility of violating national-security and public-order
interests in preventing the free access of citizens and employees to state institutions,
next to with events were planned; violation of the normal traffic of vehicles in the areas
of roads close to the venue; the possibility of conflict situations in case of coincidence
in place and time of several peaceful assemblies of different (often opposite) ideological
directions, etc. (Supreme Administrative Court of Ukraine, 2012). The practice of the
ECHR shows that not always the application of radical measures in the form of depriving
citizens of the right to exercise the right to freedom of assembly is justified and necessary
in a democratic society.

6. The purpose and location of holding the assembly as a criterion for determin-
ing its “peacefulness”

It is not uncommon for authorities to illegally deprive citizens of the possibility of
exercising the right to freedom of assembly by prohibiting its holding and justifying this
as a threat to the functioning of state power or the interference with the work of its bod-
ies. However, the ECHR, when formulating its own opinion on this matter, in particular,
in the case of Kuznetsov v. Russian Federation, noted that even such actions as blocking
access to a court building during a picket are not a violation that allows the authorities
to apply a prohibition or other action, adding that any demonstration in a public place
inevitably introduces certain changes in normal life, including road traffic offenses, so it
is especially important for public authorities to demonstrate a certain level of tolerance
in relation to peaceful assemblies (European Court of Human Rights, 2008).

Further the ECHR indicates that the assembly does not always lose its character of
peacefulness even if its members insist on fundamental constitutional changes and, for
example, seek greater autonomy or even separation from the state (European Court of
Human Rights, 2001), have a potential impact on national interests, public order, or ter-
ritorial integrity, contain the words “resistance”, “fight” and “liberation”. In the context
of the possibility of violating the peacefulness of the assembly, the ECHR notes that the
above actions do not lead to a clear conclusion that the participants of such an assembly
call for violence, armed resistance or rebellion (European Court of Human Rights, 2001).
At the same time, the ECHR emphasizes that one of the key characteristics of democracy
is the ability to solve the problems of the state through dialogue, without resorting to vio-
lence, even if these problems are irritating to certain categories of people or authorities.
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Democracy flourishes with freedom of expression. From this point of view, there is no
justification for blocking a group of people simply because it seeks to debate on the situ-
ation of parts of the population, and tries to find a solution according to democratic rules,
able to satisfy all interests (European Court of Human Rights, 1998a). Continuing this
idea, in another judgment, the ECHR noted that only very serious violations that threaten
political pluralism or fundamental democratic principles could justify the prohibition of
an assembly. If, during the assembly there are no calls for violent overthrow of power or
any other actions that undermine the principles of pluralism and democracy, it is unwise
to assert that the prohibition of an assembly is proportional to its persecuted purpose and
that it meets the “pressing social need” (European Court of Human Rights, 2006b).

In this context, the ECHR has indicated that in cases of incitement to violence against
a public official or group of officials, public authorities generally have greater freedom
of discretion, considering the need for interference with the freedom of expression, but
automatically in this case the character of the peaceful assembly is not violated (Euro-
pean Court of Human Rights, 1998b; European Court of Human Rights, 1999).

7. Distinctions of estimation of the actions of individual participants in the
assembly

A particular problem, mainly in large events, is how to estimate the violence of
individual participants or groups. Obviously, the possibility of disturbances, violence
or other unsatisfactory behavior can never be ruled out. They can even be predictable,
considering only the very topic of the assembly. However, if one was enough to prohibit
the assembly in advance or to dismiss the assembly after its commencement, the pro-
tection of fundamental rights for a predominantly peaceful part of the assembly would
be violated, since in this case the possibility of applying a fundamental right is in fact
in the hands of individuals or groups of individuals. Accordingly, the ECHR consid-
ers that, where demonstrators are not involved in acts of violence, it is important that
the authorities to some extent exercise tolerance towards peaceful assemblies of civil-
ians, otherwise freedom of assembly guaranteed by Article 11 of the Convention will
become devoid of purpose. In such cases, the police intervention or the intervention
of another kind is disproportionate and is not necessary to prevent violations of public
order (European Court of Human Rights, 2006a). Therefore, the non-peaceful conduct
of individuals can not be considered a violation of the peaceful character of the assem-
bly as a whole, even if prohibited acts occur from the participants of the event, and not
counter-demonstrators. At the same time, if the degree of non-peaceful conduct reaches
a certain threshold of harm, which must be determined in the light of the importance of
the fundamental right, then this must and can be attributed to the assembly as a whole.
In this case, the competent authorities of the state are obliged to determine the time from
which the assembly itself went beyond the protection of fundamental rights as a result
of the violation of the peacefulness of its holding. In this respect, the ECHR can only
verify whether the estimation of the situation was conducted properly and in accordance
with the fundamental right to freedom of assembly. This does not mean that the ECHR
should restrict itself to establishing whether the respondent State exercises its discretion
in a reasonable, cautious and fair manner; it must also consider the interference com-
plained of, in the light of the case as a whole, and determine, after establishing that it
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pursues a “legitimate purpose”, whether it is proportional to this purpose and whether
the reasons given by the national authorities are justified and sufficient (European Court
of Human Rights, 2001). Considering this, one can speak of the fact that the state’s duty
is to adhere to the declared right of citizens to hold a peaceful assembly. In particular,
in the judgment of the Ouranio Toxo and others v. Greece, the ECHR indicated that the
state police should reasonably foresee the danger that the tension in society on the port
of the opponents of the participants in the peaceful assembly would turn into acts of
violence and direct violations of the freedom of association of citizens (European Court
of Human Rights, 2005). The State therefore had to take appropriate measures to prevent
or at least to deter acts of violence. In cases where proper measures have not been taken
by the state, the ECHR considers violations by public administration entities of interna-
tionally guaranteed rights. Thus, in another of its judgments’, the ECHR points out that
the authorities have resorted to a radical and unlawful means by refusing the citizen the
fullest possible exercise of his right to freedom of peaceful assembly, and such a com-
plete prohibion of holding a peaceful assembly can not be justified (European Court of
Human Rights, 2007¢). In the jundgement of the Djavit An v. Turkey (European Court
of Human Rights, 2003) the ECHR also indicated that the probable danger of violations
of the peacefulness of the assembly should not be conceivable. It should be based on
concrete facts or data on the existence of a real threat to peace in society. The ECHR
points out that any restriction on the right to freedom of peaceful assembly is possible
only if real danger can be really seen. In addition, according to the ECHR, in order to
ensure the normal holding of a peaceful assembly of citizens of a political, cultural or
other character, it is important to take preventive security measures, such as the presence
of first aid services in demonstration venues (European Court of Human Rights, 2006a).

8. Conclusions

On the basis of the foregoing, the following conclusions can be drawn: the European
Court of Human Rights gives a meaningful interpretation of the category of “peacefulness”
in resolving disputes related to violation of the right to freedom of peaceful assembly. In
numerous judgments on the issue of the violation of Article 11 of the Convention for the
Protection of Human Rights and Fundamental Freedoms, which guarantees the right to free-
dom of peaceful assembly, the European Court of Human Rights gives a detailed descrip-
tion of certain aspects of the category of “peacefulness”, thus forming its contents. So, in the
practice of the Court, we can find the following criteria for the category of “peacefulness’:

- the need for the absence of weapons or its legal presence in the participants of
an assembly, but the lack of purpose of its application;

- lack of purpose and desire to use violent intentions in the organizers and partic-
ipants of an assembly;

- the characteristics of the appeals and slogans of an assembly, including of the
state or political nature;

- the possibility of displaying active non-peaceful actions of counter demonstra-
tors of a peaceful assembly or planned provocative conduct unsatisfied with the purpose
of holding a peaceful assembly of a part of the population;

- distinctions of estimation of negative actions of individual participants in mass
gatherings.
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Certainly, these judgments’ are worth the attention of the organizers and participants
of peaceful assemblies. But moreover, taking into account the shortcomings of domestic
legislation in regulating this issue, as well as the constitutional duty of public adminis-
tration entities to apply the practice of the ECHR, the use of these judgments’ will con-
tribute to the democratic consolidation and the observance of human rights in Ukraine.

Bibliography:

1. TIpo BUKOHAHHA pillleHb TA 3aCTOCYBaHHS MPAKTUKH €BPONEHCHKOTO Cy/y 3 IPAB JIIONUHU
3akoH Ykpainu Bix 23 mrororo 2006 p. Ne 3477-1V / BepxoBHa Pana Ykpainu. Ogiyitinuil icnux
Yxpainu. 2006. Ne 12. C. 16.

2. Tlpo parudikariro KoHBEHIIiT PO 3aXKCT MpaB JIFOAWHHU 1 0CHOBOMOIOKHHUX cB0O0 1950 poky,
Tlepmioro nporokony Ta IIporokoni Ne 2, 4, 7 ta 11 no KouBeHuii : 3akon Ykpainu Bix 17 JumHs
1997 p. Ne 475/97-BP / BepxoHa Pana Ykpainu. Oghiyiinuii sichux Yxpainu. 1997. Ne 29. C. 11.

3. Koncrurynist Yipainu : 3akoH Ykpainu Bix 28 uepBHs 1996 p. Ne 254x/96-BP (ctanom Ha
1 Bepecus 2016 p.). Bignosinae ogiriitnomy Tekcty. Xapkis : [Ipaso, 2016. 82 c.

4. CnpaBa «BepeHioB npotu YkpaiHn» : pilleHHS €BPOMNEHCHKOro Cymy 3 MpaB JIOAWHU
Big 11 xBiTHs 2013 p. (3asBa Ne 20372/11). Odiniitanii nepexnan / €Bporneiicbkuii cyq 3 npas
monuan. URL: https://zakon.rada.gov.ua/laws/show/974 945.

5. Komekc amMiHICTpaTHBHOTO CYIOYMHCTBA YKpaiHu : 3akoH Ykpainu Bif 6 jumas 2005 p.
Ne 2747-1V / BepxoBHa Pana Ykpaiuu. Oghiyitinuii éicnux Yxpainu. 2005. Ne 32. C. 11.

6. Kyitbima P, Cepema M., TpyOenkoBa O. CBoboma MupHMX 3i0paHb B YKpaiHi: MOIIYK
onTuManbHOI Mozeni perymoBanHs / LlenTp momituko-npaBoBux pedopm, Democracy Reporting
International. 2018. 24 c. URL: http://pravo.org.ua/img/zstored/files/myrni_zibrannia v_Ukraini.pdf.

7. Menpnuxk P. [IpaBo Ha cBOOOLY MUPHUX 3i10paHb: Teopis i npakTuKa : MOHOrpadis. Kuis :
BAITE, 2015. 168 c.

8. Illkapuera O. IlpoBajkeHHS Yy cIpaBax LIONO peaiizauii mpaBa Ha MUpHI 310paHHSA :
aBToped. muc. ... KaHi. opu. Hayk. Onmeca, 2016. 13 c.

9. Pimenns KonctutyniiiHoro Cynmy VYkpaiHM y cmpaBi 3a KOHCTUTYLIHHUM NOAaHHAM
VYroBHOBaxkeHOTO BepxoBHOT Pagn Ykpainu 3 mpaB mroguHH M0A0 BigmoBimHocTi KoHeTuTymii
VYkpainu (KOHCTUTYIIIHOCTI) IOJIOKEHb YacTUHH 11 51T01 cTaTTi 21 3akoHy Ykpainu «I[Ipo cBodomy
COBICTI Ta pemiriiiHi oprauizaiii» (crpasa npo 3aB4acHe CIOBIIIEHHS PO MPOBEACHHS MyOTiuHUX
GorociyxiHb, pesiriiHuX o0psiIiB, IepeMOoHiii Ta nmpoueciii) Bix 8 BepecHst 2016 p. Ne 6-pri/2016 /
Konctutyniitnnit Cyn Ykpainu. Ogiyitinuu gicnux Yrpainu. 2016. Ne 79. C. 94.

10. Dorr O., Grote R., Marauhn T. EMRK/GG: Konkordanzkommentar zum européischen
und deutschen Grundrechtsschutz. 2. Auflage. Band 1. Kapitel 1-19. Tiibingen, 2013. 1232 S.

11. TIpo 3arBepmxenHs [HcTpykuii mpo 3acTocyBaHHs 30poi, 600BOT TeXHIKH, 030pOEHHS,
kopabiniB (karepiB), JTakiB 1 BepTONbOTIB JlepkaBHOI MPHUKOPAOHHOI CIyXO0H YKpaiHu,
CreliaJbHUX 3ac00iB Ta 3axofiB (i3MYHOrO BIIMBY IiJl 4ac OXOPOHH JEP>KaBHOTO KOPAOHY
Ta BHUKIIOYHOT (MOpCHKOi) €KOHOMIuHOI 30HM Ykpainu : Hakaz Amminicrparmii [lepkaBHOT
MPUKOPIIOHHOT ciyx0u Ykpainu Big 21 xoBtHs 2003 p. Ne 200 / [lep>kaBHA MPUKOPIOHHA CITyK0a
Vipaiau. Ogiyitnuii sicnux Yrpainu. 2003. Ne 43. C. 172.

12. Opranizauis comianbHUX cucTeM 00iry 30poi : MmoHorpadist / A. Kopsierp, O. @ponos ; 3a
pen. B. Ilerkoa. Kuis, 2008. 182 c.

13. JloBinxa 11040 BUBYECHHS Ta y3araJbHCHHS IPAKTUKH 3aCTOCYBAHHS aJMiHiCTpaTUBHUMU
CyllaMH 3aKOHOJABCTBA IIifl Yac po3nIsAy Ta BupinieHHs Brpomosx 2010-2011 pokis crpas
CTOCOBHO peai3allii mpaBa Ha MUpHI 3i0paHHs (300pH, MITHHTH, OXOIH, AEMOHCTpALi{ TOIO)
Bix 1 xBiTHs 2012 p. / Bumwmii anminictparuBamii cyn Ykpainu. URL: https://zakon.rada.gov.ua/
laws/show/n0002760-12.

116 AnMinictparuBHe npaBo i nmponec. — Ne 1 (24). —2019.



HAYKOBHM AHAJII3 CYJIOBOIi IPAKTUKH

14. Case of Stankov and the United Macedonian Organization Ilinden v. Bulgaria from 2 Octo-
ber 2001, case Ne 29221/95 / European Court of Human Rights. URL: https://hudoc.echr.coe.int/
eng#{%22fulltext%22:[%22stankov%?22],%22documentcollectionid2%22:[%22GRAND-
CHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-59689%22]} .

15. Case of Cisse v. France from 9 April 2002, case Ne 51346/99 / European Court of Human
Rights.  URL:  https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%2251346%22],%22doc-
umentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22ite
mid%22:[%22001-60413%22]}.

16. Case of Christian Democratic People’s Party v. Moldova (Ne 2) from 2 February 2010, case
Ne 25196/04 / European Court of Human Rights. URL: https://hudoc.echr.coe.int/eng#{%22full-
text%22:[%2225196%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%-
22CHAMBER%22],%22itemid%22:[%22001-97049%22]} .

17.Case of Galstyan v. Armenia from 15 November 2007, case Ne 26986/03 /
European Court of Human Rights. URL: https://hudoc.echr.coe.int/eng#{%22fulltex-
t%22:[%22Galstyan%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%-
22CHAMBER%22],%22itemid%22:[%22001-83297%22]}.

18. Case of Jersild v. Denmark from 23 September 1994, case Ne 15890/89 / European
Court of Human Rights. URL: https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22jer-
sild%22],%22documentcollectionid2%22:[%22GRANDCHAMBER %22,%22CHAMBER%22]
,%22itemid%22:[%22001-57891%22]}.

19. Case of Plattform “Arzte fir das Leben” v. Austria from 21 June 1988, case
Ne 10126/82 / European Court of Human Rights. URL: https://hudoc.echr.coe.int/eng#{%-
22fulltext%22:[%22plattform%22],%22documentcollectionid2%22:[%22GRANDCHAM-
BER%22,%22CHAMBER%22],%22itemid%22:[%22001-57558%22]} .

20. Case of Christian Against Racism and Fascism v. the United Kingdom from 16 July 1980,
case Ne 8440/78 / European Court of Human Rights. URL: https://hudoc.echr.coe.int/eng#{%22i
temid%22:[%22001-74287%22]}.

21. Case of Alekseyev v. Russia from 21 October 2010, case Ne 4916/07 / European Court of
Human Rights. URL: https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%224916%22],%22doc-
umentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22ite
mid%22:[%22001-101257%22]}.

22. Case of Artico v. Italy from 13 May 1980, case Ne 6694/74 / European Court of Human
Rights. URL: https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22ite
mid%22:[%22001-57424%22]}.

23. Case of Oya Ataman v. Turkey from 5 December 2006, case Ne 74552/01 / European Court of
Human Rights. URL: https://hudoc.echr.coe.int/eng#{ %22 fulltext%22:[%2274552%22],%22doc-
umentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22ite
mid%22:[%22001-78330%22]}.

24. Case of Djavit An v. Turkey from 20 February 2003, case Ne 20652/92 / European Court of
Human Rights. URL: https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22djavit%22],%22doc-
umentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22ite
mid%22:[%22001-60953%22]}.

25. Case of Makhmudov v. Russia from 26 July 2007, case Ne 35082/04 / European Court of
Human Rights. URL: https://hudoc.echr.coe.int/eng#{ %22 fulltext%22:[%2235082%22],%22doc-
umentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22ite
mid%22:[%22001-81966%22]}.

26.Case of Sergey Kuznetsov v. Russia from 23 October 2008, case
Ne 10877/04 / European Court of Human Rights. URL: https://hudoc.echr.coe.int/eng#{%22full-

http://applaw.knu.ua/index.php/arkhiv-nomeriv/1-24-2019 17



HAYKOBHI AHAJII3 CYJIOBOI IPAKTUKH

text%22:[%2210877%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%-
22CHAMBER%22],%22itemid%22:[%22001-89066%22]} .

27. Case of United Communist Party of Turkey and others v. Turkey from 30 January 1998,
case Ne 133/1996/752/951 / European Court of Human Rights. URL: https://hudoc.echr.coe.int/
eng#{%22fulltext%22:[%22communist%22],%22documentcollectionid2%22:[%22GRAND-
CHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-58128%22]} .

28. Case of Christian Democratic People’s Party v. Moldova from 14 February 2006, case
Ne 28793/02 / European Court of Human Rights. URL: https://hudoc.echr.coe.int/eng#{%22full-
text%22:[%2228793%22],%22documentcollectionid2%22:[%22GRANDCHAMBER %22,%-
22CHAMBER%22],%22itemid%22:[%22001-72346%22]} .

29. Case of Incal v. Turkey from 9 June 1998, case Ne 41/1997/825/1031 / European Court of
Human Rights. URL: https://hudoc.echr.coe.int/eng#{%?22fulltext%22:[%22incal%22],%22doc-
umentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22ite
mid%22:[%22001-58197%22]}.

30. Case of Siirek v. Turkey (Ne 1) from 8 July 1999, case Ne 26682/95 / European Court
of Human Rights. URL: https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22S%C3%B-
Crek%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER %2
21,%22itemid%22:[%22001-58279%22]}.

31. Case of Ouranio Toxo and others v. Greece from 20 October 2005, case Ne 74989/01 /
European Court of Human Rights. URL: https://hudoc.echr.coe.int/eng#{%22fulltex-
t%22:[%220uranio%20Tox0%22],%22documentcollectionid2%22:[%22GRANDCHAM-
BER%22,%22CHAMBER%22],%22itemid%22:[%22001-70720%22]} .

32. Case of Barankevich v. Russia from 26 July 2007, case Ne 10519/03 / European Court of
Human Rights. URL: https://hudoc.echr.coe.int/eng# { %22 fulltext%22:[%2210519%22],%22doc-
umentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22ite
mid%?22:[%22001-81950%22]}.

References:

1. Verkhovna Rada of Ukraine (2006). Pro vykonannia rishen ta zastosuvannia praktyky
Yevropeiskoho sudu z prav liudyny: Zakon Ukrainy vid 23 liutoho 2006 r. Ne 3477-IV [On
enforcement of decisions and application of the European Court of Human Rights practice:
Law of Ukraine dated February 23, 2006 Ne 3477-1V]. Ofitsiinyi visnyk Ukrainy, no. 12, p. 16
[in Ukrainian].

2. Verkhovna Rada of Ukraine (1997). Pro ratyfikatsiiu Konventsii pro zakhyst prav liudyny
i osnovopolozhnykh svobod 1950 roku, Pershoho protokolu ta Protokoliv Ne 2, 4, 7 ta 11 do Kon-
ventsii: Zakon Ukrainy vid 17 lypnia 1997 r. Ne 475/97-BP [On Ratification of the 1950 Conven-
tion on the Protection of Human Rights and Fundamental Freedoms, First Protocol and Protocols
Ne 2, 4,7 and 11 to the Convention: Law of Ukraine of July 17, 1997 Ne 475/97-BP]. Ofitsiinyi
visnyk Ukrainy, no. 29, p. 11 [in Ukrainian].

3. Verkhovna Rada of Ukraine (2016). Konstytutsiia Ukrainy: Zakon Ukrainy vid
28 chervnia 1996 r. Ne 254x/96-BP (stanom na 1 veresnia 2016 r.) [The Constitution of Ukraine:
Law of Ukraine dated June 28, 1996 Ne 254x/96-BP (as of September 1, 2016)]. Kharkiv: Pravo
[in Ukrainian].

4. European Court of Human Rights (2013). Sprava “Vierentsov proty Ukrainy”:
rishennia Yevropeiskoho sudu z prav liudyny vid 11 kvitnia 2013 r. (zaiava Ne 20372/11)
[Case “Vierenzov v. Ukraine”: judgment of the European Court of Human Rights dated
April 11, 2013 (application Ne 20372/11)]. Retrieved from: https://zakon.rada.gov.ua/laws/
show/974 945 [in Ukrainian].

118 AnMinictparuBHe npaBo i nmponec. — Ne 1 (24). —2019.



HAYKOBHM AHAJII3 CYJIOBOIi IPAKTUKH

5. Verkhovna Rada of Ukraine (2005). Kodeks administratyvnoho sudochynstva Ukrainy:
Zakon Ukrainy vid 6 lypnia 2005 r. Ne 2747-1V [Code of Administrative Justice of Ukraine: Law
of Ukraine dated July 6, 2005 Ne 2747-1V]. Ofitsiinyi visnyk Ukrainy, no. 32, p. 11 [in Ukrainian].

6. Kuibida, R., Sereda, M., Trubenkova, O. (2018). Svoboda myrnykh zibran v Ukraini:
poshuk optymalnoi modeli rehuliuvannia [Freedom of Peaceful Assembly in Ukraine: Search for
an Optimal Model of Regulation]. Center for Political and Legal Reforms, Democracy Reporting
International. Retrieved from: http://pravo.org.ua/img/zstored/files/myrni_zibrannia v_Ukraini.
pdf [in Ukrainian].

7. Melnyk, R. (2015). Pravo na svobodu myrnykh zibran: teoriia i praktyka: monohrafiia
[The right to freedom of peaceful assembly: theory and practice: a monograph]. Kyiv: VAITE
[in Ukrainian].

8. Shkarneha, O. (2016). Provadzhennia u spravakh shchodo realizatsii prava na myrni
zibrannia [Proceedings in the realm of the right to peaceful assembly] (Extended abstract of can-
didate’s thesis). Odesa [in Ukrainian].

9. Constitutional Court of Ukraine (2016). Rishennia Konstytutsiinoho Sudu Ukrainy u
spravi za konstytutsiinym podanniam Upovnovazhenoho Verkhovnoi Rady Ukrainy z prav liu-
dyny shchodo vidpovidnosti Konstytutsii Ukrainy (konstytutsiinosti) polozhen chastyny p’iatoi
statti 21 Zakonu Ukrainy «Pro svobodu sovisti ta relihiini orhanizatsii» (sprava pro zavchasne
spovishchennia pro provedennia publichnykh bohosluzhin, relihiinykh obriadiv, tseremonii ta
protsesii) vid 8 veresnia 2016 r. Ne 6-pri/2016 [The decision of the Constitutional Court of Ukraine
in the case of the constitutional petition of the Ukrainian Parliament Commissioner for Human
Rights on the compliance of the Constitution of Ukraine (constitutionality) with the provisions
of part five of Article 21 of the Law of Ukraine “On Freedom of Conscience and Religious Orga-
nizations” (the case of an early notification of the conduct of public worship, religious ceremo-
nies, ceremonies and processions) of September 8, 2016 Ne 6-p1/2016]. Ofitsiinyi visnyk Ukrainy,
no. 79, p. 94 [in Ukrainian].

10. Dérr, O., Grote, R., Marauhn, T. (2013). EMRK/GG: Konkordanzkommentar zum euro-
péischen und deutschen Grundrechtsschutz. 2. Auflage. Band 1. Kapitel 1-19 [ECHR/GG: Con-
cordance Commentary on European and German Fundamental Rights Protection. 2™ ed. Volume
1. Chapters 1-19]. Tiibingen [in German].

11. State Border Guard Service of Ukraine (2003). Pro zatverdzhennia Instruktsii pro zasto-
suvannia zbroi, boiovoi tekhniky, ozbroiennia, korabliv (kateriv), litakiv i vertolotiv Derzhav-
noi prykordonnoi sluzhby Ukrainy, spetsialnykh zasobiv ta zakhodiv fizychnoho vplyvu pid chas
okhorony derzhavnoho kordonu ta vykliuchnoi (morskoi) ekonomichnoi zony Ukrainy: Nakaz
Administratsii Derzhavnoi prykordonnoi sluzhby Ukrainy vid 21 zhovtnia 2003 r. Ne 200 [On
approval of the Instruction on the use of weapons, military equipment, armaments, ships (boats),
aircraft and helicopters of the State Border Guard Service of Ukraine, special means and measures
of physical influence during the protection of the state border and the exclusive (maritime) eco-
nomic zone of Ukraine: the order of the Administration of the State Border Guard Service Ukraine
dated October 21, 2003 Ne 200]. Ofitsiinyi visnyk Ukrainy, no. 43, p. 172 [in Ukrainian].

12. Pietkov, V. (ed.) (2008). Orhanizatsiia sotsialnykh system obihu zbroi: monohrafiia [Orga-
nization of social systems for the circulation of weapons: a monograph]. Kyiv [in Ukrainian].

13. Supreme Administrative Court of Ukraine (2012). Dovidka shchodo vyvchennia ta uza-
halnennia praktyky zastosuvannia administratyvnymy sudamy zakonodavstva pid chas rozghli-
adu ta vyrishennia vprodovzh 2010-2011 rokiv sprav stosovno realizatsii prava na myrni zibran-
nia (zbory, mitynhy, pokhody, demonstratsii toshcho) vid 1 kvitnia 2012 r. [Reference on the study
and generalization of the practice of the application by administrative courts of legislation during
the consideration and resolution of cases of 20102011 on the exercise of the right to peace-

http://applaw.knu.ua/index.php/arkhiv-nomeriv/1-24-2019 119



HAYKOBHI AHAJII3 CYJIOBOI IPAKTUKH

ful assembly (meetings, rallies, campaigns, demonstrations, etc.) from April 1, 2012]. Retrieved
from: https://zakon.rada.gov.ua/laws/show/n0002760-12 [in Ukrainian].

14. European Court of Human Rights (2001). Case of Stankov and the United Macedonian Organi-
zation Ilinden v. Bulgaria from 2 October 2001, case Ne 29221/95. Retrieved from: https://hudoc.echr.
coe.int/eng# {%22fulltext%22:[%22stankov%22],%22documentcollectionid2%22:[%22GRAND-
CHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-59689%22]} [in English].

15. European Court of Human Rights (2002). Case of Cisse v. France from
9 April 2002, case Ne 51346/99. Retrieved from: https://hudoc.echr.coe.int/eng#{%22fulltex-
t%22:[%2251346%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%-
22CHAMBER%22],%22itemid%22:[%22001-60413%22]} [in English].

16. European Court of Human Rights (2010a). Case of Christian Democratic People’s Party v.
Moldova (Ne 2) from 2 February 2010, case Ne25196/04. Retrieved from: https://hudoc.echr.coe.int/
engtt{%22fulltext%22:[%2225196%22],%22documentcollectionid2%22:[%22GRANDCHAM-
BER%22,%22CHAMBER%22],%22itemid%22:[%22001-97049%22]} [in English].

17. European Court of Human Rights (2007a). Case of Galstyan v. Armenia from 15 Novem-
ber 2007, case Ne 26986/03. Retrieved from: https://hudoc.echr.coe.int/eng#{%22fulltex-
t%22:[%22Galstyan%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%-
22CHAMBER%22],%22itemid%22:[%22001-83297%22]} [in English].

18. European Court of Human Rights (1994). Case of Jersild v. Denmark from 23 September
1994, case Ne 15890/89. Retrieved from: https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%-
22jersild%22],%22documentcollectionid2%22:[%22GRANDCHAMBER %22,%22CHAMBER
%22],%22itemid%22:[%22001-57891%22]} [in English].

19. European Court of Human Rights (1988). Case of Plattform “Arzte fiir das Leben” v.
Austria from 21 June 1988, case Ne 10126/82. Retrieved from: https://hudoc.echr.coe.int/eng#{%-
22fulltext%22:[%22plattform%22],%22documentcollectionid2%22:[%22GRANDCHAM-
BER%22,%22CHAMBER%22],%22itemid%22:[%22001-57558%22]} [in English].

20. European Court of Human Rights (1980a). Case of Christian Against Racism and Fascism
v. the United Kingdom from 16 July 1980, case Ne 8440/78. Retrieved from: https://hudoc.echr.
coe.int/eng#{%22itemid%22:[%22001-74287%22]} [in English].

21. European Court of Human Rights (2010b). Case of Alekseyev v. Russia from
21 October 2010, case Ne 4916/07. Retrieved from: https://hudoc.echr.coe.int/eng#{%22full-
text%22:[%224916%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%-
22CHAMBER%221,%22itemid%22:[%22001-101257%22]} [in English].

22. European Court of Human Rights (1980b). Case of Artico v. Italy from 13 May 1980, case
Ne 6694/74. Retrieved from: https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%2
21,%22itemid%22:[%22001-57424%22]} [in English].

23. European Court of Human Rights (2006a). Case of Oya Ataman v. Turkey from
5 December 2006, case Ne 74552/01. Retrieved from: https://hudoc.echr.coe.int/eng#{%?22full-
text%22:[%2274552%22],%22documentcollectionid2%22:[%22GRANDCHAMBER %22,%-
22CHAMBER%22],%22itemid%22:[%22001-78330%22]} [in English].

24. European Court of Human Rights (2003). Case of Djavit An v. Turkey from 20 February
2003, case Ne 20652/92. Retrieved from: https://hudoc.echr.coe.int/eng#{ %22 fulltext%22:[%22d-
javit%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER %22
1,%22itemid%22:[%22001-60953%22]} [in English].

25. European Court of Human Rights (2007b). Case of Makhmudov v. Russia from
26 July 2007, case Ne 35082/04. Retrieved from: https://hudoc.echr.coe.int/eng#{%22fulltex-
t%22:[%2235082%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%-
22CHAMBER%22],%22itemid%22:[%22001-81966%22]} [in English].

120 AnMinictparuBHe npaBo i nmponec. — Ne 1 (24). —2019.



HAYKOBHM AHAJII3 CYJIOBOIi IPAKTUKH

26. European Court of Human Rights (2008). Case of Sergey Kuznetsov v. Russia from
23 October 2008, case Ne 10877/04. Retrieved from: https://hudoc.echr.coe.int/eng#{%22full-
text%22:[%2210877%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%-
22CHAMBER%22],%22itemid%22:[%22001-89066%22]} [in English].

27.European Court of Human Rights (1998a). Case of United Communist Party of
Turkey and others v. Turkey from 30 January 1998, case Ne 133/1996/752/951. Retrieved
from: https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22communist%22],%22document
collectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22ite
mid%22:[%22001-58128%22]} [in English].

28. European Court of Human Rights (2006b). Case of Christian Democratic People’s Party
v. Moldova from 14 February 2006, case Ne 28793/02. Retrieved from: https://hudoc.echr.coe.int/
eng#{%22fulltext%22:[%2228793%22],%22documentcollectionid2%22:[%22GRANDCHAM-
BER%22,%22CHAMBER%22],%22itemid%22:[%22001-72346%22]} [in English].

29. European Court of Human Rights (1998b). Case of Incal v. Turkey from 9 June 1998, case
Ne 41/1997/825/1031. Retrieved from: https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22in-
cal%22],%?22documentcollectionid2%22:[%22GRANDCHAMBER %22,%22CHAMBER %22],
%22itemid%22:[%22001-58197%22]} [in English].

30. European Court of Human Rights (1999). Case of Siirek v. Turkey (Ne 1) from
8 July 1999, case No 26682/95. Retrieved from: https://hudoc.echr.coe.int/eng#{%22full-
text%22:[%22S%C3%BCrek%22],%22documentcollectionid2%22:[%22GRANDCHAM-
BER%22,%22CHAMBER%22],%22itemid%22:[%22001-58279%22]} [in English].

31. European Court of Human Rights (2005). Case of Ouranio Toxo and others v. Greece from
20 October 2005, case Ne 74989/01. Retrieved from: https://hudoc.echr.coe.int/eng#{%22full-
text%22:[%220uranio%20Tox0%22],%22documentcollectionid2%22:[%22GRANDCHAM-
BER%22,%22CHAMBER%22],%22itemid%22:[%22001-70720%22]} [in English].

32. European Court of Human Rights (2007c). Case of Barankevich v. Russia from
26 July 2007, case Ne 10519/03. Retrieved from: https://hudoc.echr.coe.int/eng#{%22fulltex-
t%22:[%2210519%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%-
22CHAMBER%22],%22itemid%22:[%22001-81950%22]} [in English].

JESAKI ACIEKTH PO3YMIHHSA KATETOPIi «<MUPHICTh»
VY MPAKTHIII EBPONEMCHKOTO CYY 3 ITPAB JIOJIUHA
SAK YMOBA JOTPUMAHHS ITPABA HA CBOBOJY MUPHHUX 3IPAHb

Kateputna Conopgoga,
acnipaHT [eTTiHreHCbKoro yHisepcutety imeHi leopra-Asrycrta (leTriHreH, Himev4uHa)

https://orcid.org/0000-0001-9878-2802
solodova_kateryna®@ukr.net

Cmammro npucesueHo auanizy HAYiOHATbHUX [ MIJICHAPOOHUX YMO8 peanizayii npasa Ha
€80000y MUPHUX 3I0paHb, ceped AKUX YilbHe Micye nocioac kamez2opis «mupricmy». Koneenyis
NPO 3aXUC NPas THOOUHU I OCHOBONOTIONCHUX 80000, sk I Koncmumyyis Yxpainu, 00H02010CHO
3a3HAUAIONTb, WO SPOMAOSHU MAlOMb Npaeo 36upamucs nuuie mupHo. Lle gopmyniosanns
BUHauae memy cmammi, Ol OOCSACHEHHs AKOI agmop Oilbul OeMAIbHO PO32TA0AE 3MICM
Kame2opii «MupHicmvy, Wo € HeoOXIOHOW YMOB0I0 peanizayii npasa Ha c60600y MUPHUX
3ibpanv. [qna OocseHenHs noCMAsneHoi Memu agmopom GUKOPUCIOGYIOMbC MEemoou ma
NpULioMU  102IKU, CXOOJHCEHHA 8I0 3a2aNbHO20 00 KOHKPEMHO20, 30KpeMmd, aHANI3YEMbCs
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npakmuxa €8poneticbko2o cy0y 3 npas IH0OUHU 8 CHPABAX U000 Peanizayii 2poMaosHaAMU npasa
Ha c80000y MUPHUX 3I0paHb, PE3YIbMAMOM Y020 € GUPOOIEHHS Kpumepiie Oisi USHAYEHHs
MUpHO2O Xapaxkmepy 3iOpanHs. A6mop axyemmye yéazy HA MAKuX AcneKmax Kamezopii
«MUpHICIMbY, 5K BI0CYmMHICMb 30poi nid uac npoeedeHHs 3i0paHHA abo He3ACMOCYBaHHS i1
VUACHUKAMU MAKO20 3I0PAnHSL, 8I0CYMHICMb Memu U OAHCAHHA 3ACMOCYBANHHS HACUTLHUYLKUX
HAMIpI 8 Op2aHizamopie ma y4acHUKIG 3I0paHHs, aKMueHi HeMUpPHI Oii KOHMPOEMOHCMPAHMIE
MUPHO20 3I0PaHHS, 3AKIUKU U IO3VH2U 3I0PAHHS PI3HO20 Xapakmepy (V MoMy YUCTE 0epHCABHO20
Yy NOTIMUYHO20), WO BUKIUKAIOMb HEB00BONIEHHS [HWOT YACMUNU HACENEHHS, d AKOIC
0CcoOnUBOCMI OYIHKU He2amMUBHUX Olll OKpeMUX YHACHUKIE MACOB020 3IOPAHHSL.

AK UCHOBOK aBMOpOM 3a3HAYAEMbCA, WO GIOCYMHICL @ VKPAIHCbKOMY 3aKOHOOABCMGI
CneyianbHo20 3aKOHY, SIKULL pe2ynosas ou npoyedypHi acnekmu 30iUCHeH s 2DOMAOSTHAMU NPasa
Ha c60600y 310parb, NPU3600UNb 00 GUHUKHEHHS CUMYayill, IKi MArONb C60IM HACTIOKOM YUCTIEHH]
NOpYwenHst MaKodic y 6u2isidi HeoOIPYHMOBAHOT 3a00pOHY peamizayii SpomMadsHamu HAOAHO20
im npaea. Y 36’a3Ky 3 Hageoenum asmop npoNnoHye aKMuGHO 3aCMOCO8YBAMU MINCHAPOOHI
Ooicepena npasa, wo Maromb 8aANCIUSE HANPAYIO8aHHs 8 pe2ymosanii yiel cepu. OOnum i3
HatbIbw cymmesux ooicepell € npakmuxa €8poneticokoeo cydy 3 npas THOUHU 5K Hesi0 eMHa
yacmuna peanizayii nopm Kongenyii npo 3axucm npas moounu i 0CHO80nonodicHux c60000. Cyo
HA0ae cymmese MiyMadyeHHs Kame2opii «MUPHICMby Ni0 Yac 6UPIUEHHs. CNOpI8, NO8 SI3aHUX
i3 NOpYUeHHsIM Npasa Ha c60000y MUpHux 3iopars. Lfi Hanpayiosants eeponeticbkoi cy0o6oi
yemanosu NOGUHHI He e Oymu negHuM O00pO208KA30M Osl OPeaMi3amopie ma YYaCHUKI@
MUPHORO 3IOPaHHSL, a U YCeOIMHO 3aCMOCO8YEAMUCSL CYO ‘ekmamu nyonivHoi aOMiHicmpayii.

KarouoBi cioBa: MupHHI XapakTep, HEHACHUIBHUIBKHN Xapaktep, 30posi, KOHTp-
JIEMOHCTPAHTH, JIO3yHTH, TIAKaTH, MACOBE 310paHHs, myOiYHe Micle.
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DOI: https://doi.org/10.17721/2227-796X.2019.1.11

RELEVANT RESEARCH OF ADMINISTRATIVE ASPECTS

IN ENSURING THE DEFENSE OF UKRAINE

(REVIEW OF V.Y. PASHYNSKY’S MONOGRAPH “ENSURING DEFENSE
OF UKRAINE: ADMINISTRATIVE AND LEGAL ASPECTS")'

Rostislav Kaliuzhnyi, The monograph of V.Y. Pashynskyi “Ensuring defense of
Deputy Director of Ukraine: administrative and legal aspects” is a comprehensive sci-
the Educational and entific research of the relevant theoretical and practical problems

Research Law Institute

: . of administrative provision of state defense at the present stage of
of the National Aviation

University, the development of the statehood of Ukrainian people. The mono-

Doctor of Jurisprudence, ~ Sraphic research is timely and relevant taking into account the

Professor need for conducting defense reform and the establishment of an
effective system of defense of the state in the difficult conditions
of Russian armed aggression, the “hybrid war” against Ukraine.

The author of the scientific paper has carried out the research
of the following problems: theoretical and legal foundations of
ensuring defense of Ukraine; methodological principles and sta-
tus of administrative provision of state defense; specific features
of administrative and legal status of the subjects of ensuring
defense of Ukraine (state authorities and civil society); legal sta-
tus, functions and tasks, features of administrative provision of the
activity of the Armed Forces of Ukraine and other components of
the defense forces in the system of the state defense; the ways to
improve administrative and legal provision of Ukraine’s defense
in the light of modern national and international experience.

The monograph contains a clear and detailed comparative
and legal analysis of the norms of the current national legislation
in the sphere of Ukraine’s defense and NATO member states,
which is due to the intensification of the process of Ukraine’s
integration into the structures of the North Atlantic Alliance. Par-
ticular attention is focused on determining directions and imple-
mentation of modern approaches in regard to administrative and
legal provision of defense of Ukraine, taking into account inter-
national experience and NATO standards in the field of defense
and military and administrative sphere of public relations.

' Mammucekuii B.J. 3a6e3nedenns o6opory YkpaiHu: aaMiHICTPaTHBHO-TIPABOBi aCIEKTH :
monorpadis. Kuis : ®OIT Macnakos, 2018. 408 c.
Pashynskyi V.Y. Zabezpechennia oborony Ukrainy: administratyvno-pravovi aspekty: monohrafiia
[Ensuring defense of Ukraine: administrative and legal aspects: monograph]. Kyiv: FOP Maslakov,
2018. 408 p. [in Ukrainian].
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The research of the legal nature, the essence, components of the state defense and
its administrative and legal provision, accomplished by the author of the monograph
is positive. There are issues among them that deserve particular attention, namely:
the place of defense as a state and legal phenomenon within the legal system of the
state, legal science, the system of ensuring national security and defense; conceptual
and methodological foundations of administrative and legal provision of defense
(essence and content, structure, objective, tasks); the system of public administration
of the state defense and all components of the security and defense sector; defini-
tion of the concept, content and essence of administrative and legal relations in the
field of defense; clarification of administrative and legal status of the subjects of
ensuring defense and division of their powers, the formation of the system of demo-
cratic civilian control in the field of defense. The author correctly and scientifically
substantiated lists the following characteristic features of administrative and legal
provision of the defense of Ukraine: the development of key theoretical and practical
issues of administrative and legal provision of the state defense; organizational and
managerial activity in the field of defense; normative activity related to the devel-
opment and adoption of legislative acts defining the legal framework of the defense,
subordinate regulatory acts of the head of the state, agencies of executive power,
agencies of local self-government and agencies of military management (military
command) on defense issues; organization of legal work (legal provision) on effec-
tive implementation, in particular, the application, acts of military management in
the activities of the subjects ensuring the state defense. The author logically and con-
vincingly substantiates the conclusion that it is impossible to organize and carry out
the state defense, to conduct an effective defense reform without the implementation
of measures of administrative and legal provision.

Important scientific novelty is also observed in the author’s periodization of the for-
mation and development of the system of the state defense; scientific substantiation of
the content and structure of administrative and legal relations in the field of defense
of Ukraine; the allocation of military and administrative law as a sphere of Ukraine’s
defense; the allocation of military and administrative law as an independent institutional
entity, an independent sub-branch in the system of Special Administrative Law; the clas-
sification of social relations in the field of defense that influence on the formation of
military and administrative law; the classification of characteristic features, structure
and subjects of administrative and legal provision of Ukraine’s defense; the classification
of the functions of Verkhovna Rada of Ukraine, the Cabinet of Ministers of Ukraine,
the President of Ukraine as the Supreme Allied Commander, the National Security and
Defense Council of Ukraine, the Civil Society within the system of subjects of legal
provision of Ukraine’s defense; the author’s classification of characteristic features and
structure of administrative and legal provision of the activity of the Armed Forces of
Ukraine; the allocation of characteristic features of the Armed Forces of Ukraine as a
special agency (institution) of the state; propositions for improving the system of admin-
istration of defense forces based on the distribution of powers, functions, tasks, respon-
sibilities and responsibilities in the field of defense, which are in line with the principles
adopted in the NATO member states, etc.
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A notable scientific significance has refinement and improvement of conceptual and
categorical apparatus in the field of state defense accomplished in this monographic
research. In particular, the following author’s definitions are important and well-consid-

LEINT3

ered: “Ukraine’s defense”, “administrative and legal provision of Ukraine’s defense”,
“subjects of administrative and legal provision of the defense of Ukraine”, “administra-
tive and legal status of the subjects of administrative and legal provision of the defense
of Ukraine”, “military and administrative relations”, “military and administrative legis-
lation”, “National Defense Forces of Ukraine”, “Supreme Commander-in-Chief of the
National Defense Forces of Ukraine”, etc.

A considerable number of used and analyzed scientific sources and regulatory acts,
scientific works of domestic and foreign scholars in law field provide reasoning and
objectivity of the research results. Thoroughness and comprehensiveness of the research,
which made it possible to make concrete and logical theoretical conclusions, practical
propositions and recommendations concerning the ways of improving administrative
and legal provision of Ukraine’s defense, are valuable characteristics of the monograph.

The author of the monograph scientifically reasoned the necessity of working out draft
laws and adopting new laws of Ukraine “On National Defense of Ukraine”, “On the Com-
missioner of Verkhovna Rada of Ukraine on Security and Defense Sector Issues”, which
should become an important part of administrative and legal provision of defense, will
legislatively establish the present state of social relations in the field of defense, principles
of public administration of the state defense system according to NATO standards.

The work is written in modern business Ukrainian, with the use of legal terminology,
logical and consistent presentation of the material, the main provisions and conclusions
of the monograph.

All this provides grounds for asserting the author’s scientific maturity, his ability to
research and solve complex scientific issues regarding the development of administra-
tive law, and, based on the obtained results to outline the perspectives for further scien-
tific research in this field in the context of military and administrative legal relations.

Taking into account the aforementioned, comprehensive scientific monographic
study accomplished by V.Y. Pashynskyi undeniably has a significant value for further
development of administrative science in the system of law of Ukraine, for studying
problems of military and administrative law. It is carried out at a high scientific and
theoretical level, contains new scientifically grounded results, which totally solve the
scientific problem, which consists in the development of the conceptual provisions of
the theory and practice of administrative and legal provision of the defense of Ukraine.
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J0 YBAI'M ABTOPIB

o nIpyKy npuiiMaloTbcsi HAyKoBi cTaTTi NpoBiAHUX (axiBuiB y raaysi myo.aiu-
HOI0 NIPaBa, NPeICTABHUKIB IOPUANYHOI NIPAKTHKHU, MOJIOAUX HAYKOBLB.

TexHi4HI BUMOTH 10 ODOPMIICHHS CTaTTi:

®opmar A 4; nonst — 2 cM (HWKHE) X 2 cM (BepxHeE), 3 cM (iBe) X 1,5 cm (mpase);
abzar — 1,25 cm; MbkpsikoBHid iHTepBan — 1,5 cm; mpudt — Times New Roman; kerb — 14.

O6csr crarti — Big 10 1o 20 cTopiHOK.

VY TekcTi ciii BUKOPUCTOBYBaTH CHMBOJIM 33 3pa3KoOM: JIANKHU «...», nedic (-),
tupe (—), anoctpod ().

ITocioBHICT PO3MIIICHHS CTPYKTYPHHUX €JIEMEHTIB y HAayKOBiH CTATTi:

1. Bka3yeTbcs MOBOIO CTATTi:

HAa3Ba;

npi3BUILE, iM 4, 10 6aTHKOBI aBTOpa (-1B) cTATTI (HE OlblIe IBOX 0Ci0);

mocaja, Micue poboTH/HaBYaHHS, HAyKOBHUI CTYIIiHb, BUCHE 3BaHHSA (32 HASBHICTIO),
€JIEKTPOHHA aJipeca;

aHOTALis Ta KIIOYOBi CIIOBA.

2. Tekcr cTarTi:

Beryn (Introduction) € 000B’SI3KOBOI0 4acTHHOKO POOOTH, B SIKid aBTOp BKasye
HOBHM3HY TeMHU Ta aKTyaJbHICTh HAyKOBUX pillleHb. MeTa JOCHiIKeHHs MMOBHUHHA OyTH
YiTKO BKa3aHa MOpsJ 3 HayKOBO-IOCIHiTHHIILKMMHU 3aBlaHHsIMH. HeoOXigHO BkazaTu
METO/IOJIOT10 AOCIIIKEHHS, JIOTIKY YSBIEHHS JI0CIHIIHKEHOTO MaTepiay.

OCHOBHHUH TEKCT MIOBUHEH OyTH MOJIICHUM Ha 3MICTOBHI PO3/IUTH 3 OKPEMHMH 3aro-
noBkamu (o 4-6 ciiB).

CraTTs NOBHHHA MICTUTH BUCHOBKH 3 TIpoBeneHoro mocmipkeHHs (Conclusions), B
SKUX MPEeACTaBICHI PO3TOPHYTI KOHKPETHI BUCHOBKHU 3a pe3yJbTaTaMH JOCIiIKEHHS i
MEPCIIEKTUBY MOJIATBIINX JOCTIKCHD Y IbOMY HaIPSIMKY.

3. Crmcok BHKOpHCTaHUX pKepel. bibmiorpadiqHuil onmuc CucKy 0(OpPMITFOETHCS
3 ypaxyBaHHSIM po3pobneroro B 2015 poni HamionaneHoro cranaapry Yipaiau JCTY
8302:2015 «Iadopmamis Ta mokymenTauis. bidmiorpadivne mocunanss. 3araibHi I0JI0-
KCHHS Ta MMpaBuiia CKIaJaHHI». 3a YMOBH HEMPABUILHOTO O(OPMIICHHSI CIIUCKY BHUKO-
PHCTaHHX JDKEPEIN CTATTS MOXKe OYTH BiAXIIICHA PEIICH3CHTaMHU.

4. References. Oopmiroerses BinnoinHo 1o crannapty APA (APA Style Reference
Citations). ABTOp (TpaHCIIIT), Ha3Ba CTaTTi (TPAHCIIT), Ha3Ba CTATTi (B KBaAPATHUX AYXK-
Kax TepeKyiajl aHDTiCHKOK MOBOIO), Ha3Ba JpKepena (TPaHCiiT), BUXiIHI JaHi (MicTo 3
MO3HAYEHHSAM aHIIIHCHKOI0 MOBOIO), BUAABHULTBO (TpaHciiT). Hanpukmian:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [in Ukrainian]

Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.
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TpancmiTepallisi iMeH Ta Mpi3BUIL 3 YKPATHCbKOT MOBHU 3[1HCHIOETHCS BiTIOBITHO 710
BumMmor [locranoBu Kabinery MinictpiB Ykpainu «IIpo BOOpsIKyBaHHS TpaHCIiTepamii
yKpaiHcbkoro angasity jgaruHuLeto» Bia 27 ciunsg 2010 p. Ne 55.

Tpancrnitepamnis 3 pociicbKol MOBH 3ailCHIOETRCA BianoBigao 1o OCT 7.79-2000.
Cuctema cTaHapToB 10 MH(pOpMaNUU, GUOIUOTEUHOMY U M3JaTeNbCKoMy aeny. IIpa-
BHJIa TPAHCIUTEPAIIMH KUPHIUIOBCKOTO IMHCHMA JIATHHCKUM aI(haBUTOM.

5. Bka3yeTbcst aHDITiHCHKOK MOBOIO:

Ha3Ba;

mpi3BHIIe, iM’s1, MO0 OATHKOBI aBTOpa (-iB) CTATTI (HE OLIBIIEC ABOX OCI0);

mocaja, Micie poOoTH/HaBIaHHs, HAyKOBUH CTYIIiHB, BUCHE 3BaHHS (32 HAsIBHICTIO),
€JIEKTPOHHA ajipeca;

PO3IIMpPEHa aHOTAIlis T KIIFOYOBI clloBa. B aHOTAIIi1 MOBHMHHO OyTH 3a3HAYCHO: IIPE/I-
MET JIOCIIPKeHHS, METOJONIOTIs, MeTa i BUCHOBOK JIOCHTIPKeHHS. MiHiMabHHI 00csT
anorarii 350 cis.

[Nocwanus Ha JiTepaTypy MOJAIOTHCS Y TEKCTI TUIBKU B KPYDIUX IYXKKax BiAIO-
BiJIHO JIO IPUKJIIATY:

[pu npOMy KOXKEH TpPOMAaTHUH YKpaiHH, SIKUH BiIIOBiTa€ BCTAHOBICHHM BUMOTaM
JI0 KaHJIUIaTa Ha Mocaxy MpoKypopa, Mae MpaBo 3BepHyTUCs 1o KBamidikamiiHo-auc-
LUILTIHAPHOT KOMICIT IPOKYpOPIB i3 3asBOIO MPO YYACTh Y 100OPi KaHIUIATIB HA TOCATY
npokypopa (3Y «IIpo mpokyparypy», 2015).

Yei cTarTi, o HAIXOAATh 10 PEAAKIi IPOXOAATh 3aKPUTE PEICH3YBaHHS Ta IIepPeBi-
PSIIOTHCS Ha IUIAriar.

Penxoneris BmpaBi peLieH3yBaTH, pelaryBaTd, CKOPOUYBAaTH Ta BIAXWIATH CTaTTi.
VY pa3i HenOTpUMaHH 3a3HaYCHUX BUMOT 10710 O(OPMIICHHS PYKOIMCIB PEAAKIIis 3aTH-
1ae 3a o000 MPaBo He PO3NNIAAATH iX. Pepakiist He 3aBkIM MOALIAE TO3UILII0 aBTOPIB
myOnikamiit. [lepeapyk crareit MOXKIHUBUIL JHIIIE 3 JO3BOTY PEIAKIIii.
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BHUMAHUWIO ABTOPOB

K neyaTu npuHHMAKOTCS HAYyYHbIe CTAThbU BeIYUINX CIENHAIHCTOB B 00J1aCTH
NyOJIMYHOro MpaBa, MPeICTABUTE/IEH I0PUANIECKOil MPAKTHKH, MOJIOIbIX YYEHBIX.

Texuuueckue TpeOOBaHUS K OPOPMIICHUIO CTaThH:

®Dopmar A 4; mons — 2 cM (HmwkHee) X 2 cM (BepxHee), 3 cM (j1eBoe) x 1,5 cM (mpaBoe)
abzar — 1,25 cm; MexxeTpounbIi naTepBai — 1,5 oM; mpudT — Times New Roman; kers — 14.

O6wem cratbul — oT 10 10 20 cTpanuiL.

B Tekcte crmemyer MCIONB30BaTH CHMBOJBI IO OOpasIly: JAIKH «...», neduc (-),
tupe (-), anoctpod ( ).

[MocnenoBarenbHOCTE pa3MeIIeHNs CTPYKTYPHBIX JIEMEHTOB B HAYYHOU CTaThe:

1. Yka3pIBaeTcs Ha sI3bIKE CTaThU:

Ha3BaHUE;

(dbamunus, UM, OTIECTBO aBTOpa (-0B) cTaThH (He OoJiee JBYX YENIOBEK);

JIOJDKHOCTh, MecTOo paboThl / yd4eObl, ydYeHas CTeleHb, YYCHOEC 3BaHHE
(Tpu HaNMU4KM), SIEKTPOHHBIN aJipec;

AHHOTAINS U KJTIOYEBBIC CIIOBA.

2. TexcT cTaThu:

Beenenne (Introduction) siBisieTcst 00s13aTeIBHON YacThIO pabOThI, B KOTOPOU aBTOp yKa-
3bIBa€T HOBU3HY TEMBI U aKTyaJbHOCTb HAay4HBIX pelle HUH. llens uccienoBanus 1omKHa
OBITH YETKO YKa3aHa PSIOM C HayIHO-HCCIIENOBATENBCKUMH 3amadamu. HeoOxommmo yka-
3aTh METOJOJIOTHIO MCCICIOBAHUSL, JIOTHKY MPEICTABICHHS UCCIICIOBAHHOTO MaTepHaa.

OCHOBHO# TEKCT JOIKEH OBITH pPa3leNicH Ha CONEpKATeIbHBIC Pa3lellbl ¢ OTHENb-
HBIMH 3arojioBkamu (10 4-6 CJioB).

CraThsl JOJDKHA COJIEpKaTh BBIBOJIBI U3 TIPOBeieHHOTO nccienoBanus (Conclusions),
B KOTOPBIX MPECTABICHBI Pa3BEPHYThIC KOHKPETHBIC BHIBOBI [0 PE3YJIBTATaM HCCIIEIO0-
BaHMS M MIEPCICKTUBHI JATBHEHIIIX HCCIICIOBAHUHA B 3TOM HaIPaBICHHH.

3. Cnucok HCHOIb30BaHHBIX UCTOYHUKOB. bubnuorpaguueckoe omnucanue Crmcka
oopmisieTcs ¢ yaeroM pazpabdorannoro B 2015 romy Hannonansnoro cranmapra Ykpa-
unsl JICTY 8302: 2015 «Mudopmanus u nokymenrtanus. bubnuorpadudeckas ccplika.
OO0mme MonoKeHHs U TIpaBuiia cocTapieHus». [Ipn HenpaBUIEHOM 0OPMIICHUN CIIH-
CKa JINTEPaTypbl CTAThsi MOXKET OBITh OTKIIOHEHA PELIEH3CHTaMH.

4. References. Odopmisiercss B coorBeTcTBUH co cTanmaptoM APA (APA Style
Reference Citations). ABTOp (TpaHCIHT), HA3BaHKUE CTAThH (TPAHCIUT), HA3BaHUE CTaTbU
(B KBagpaTHBIX CKOOKaX MEepPeBOI Ha aHIIMHCKHUN S3BIK), HA3BaHUE WCTOYHHKA (TpaHC-
JIUT), BBIXOJHBIE TaHHBIE (TOPOJl ¢ 0003HAYCHHEM Ha aHTJIMHCKOM S3BIKE), U3AATEIbCTBO
(Tpancnut). K mpumepy:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [In Ukrainian]

Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.
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TpanciuTepanus UMEH U (paMIIHA C YKPAHHCKOTO SI3bIKa B COOTBETCTBHH C TPeOo-
BaHusiMu [loctaHoBienus Kabuaera MuHnCTpOB YipanHbl «O0 yIOpsI04eHUU TPaHC-
JMUTEPAH YKPAHHCKOTO andaBuTa taTuHUIEeH» ot 27 staBaps 2010 Ne 55.

TpaHciuTepanusi € PYcCKOTO  s3bIKA  OCYIIECTBISIETCSI B COOTBETCTBUU  C
I'OCT 7.79-2000. Cucrema cTaHIapTOB IO MH(OPMAIMHU, OHOIHMOTCIHOMY M WU3IATEITb-
ckomy nieny. [IpaBuia TpaHcIUTEpaiy KUPUIIOBCKOTO MUChMa JIATUHCKUM aJI(haBUTOM.

5. Yka3bIBaeTcs Ha aHIIMMCKOM SI3BIKE:

Ha3BaHUE,

(bammIHs, IMs1, OTYECTBO aBTOpa (-OB) CTAaThH (HE OoJiee IBYX YECIOBEK);

JIOJDKHOCTh, MECTO paboThl / y4eObl, yueHas cTereHb, YICeHOe 3BaHue (TpH Hau-
YHUH), IEKTPOHHBIN aapec;

paciIMpeHHasi aHHOTAIIMS U KITFOYEBBIE CIIOBA. B aHHOTAIMK JOIKHO OBITh YKa3aHO:
MpeaMET UCCIIEOBaHUS, METOJONOT U, LeNIb U BBIBOA MCCIEN0BaHUS. MHUHUMAJIbHBINA
00beM anHoTanuu 350 cioB.

CchUIKM Ha ITepaTypy AAI0TCA B TEKCTE TOJIBKO B KPYIVIBIX CKOOKaX B COOTBETCTBHU
C IPUMEPOM:

[Ipu 3TOM Kax bl rpaXkAaHUH YKPauHbl, KOTOPBI COOTBETCTBYET YCTAaHOBICHHBIM
TpeOOBaHMSAM K KaHJIUAATY HA JIOJDKHOCTH MPOKYpOpa, BIpaBe OOpPATUTHCS B KBaJIH-
(UKAIMOHHO-TUCIUTUIMHAPHOH KOMUCCHHU MPOKYPOPOB C 3asBICHUEM 00 y4acTHU B
0TOOpe KaHIUIATOB Ha JOIDKHOCTB poKypopa (3Y «O npokyparype, 2015).

Bce crarbu, mocrynaroniye B pelakUUIO0 NPOXOAAT 3aKPBITOE PELEeH3UPOBaHUE U
MIPOBEPSIFOTCA HA TJIaruar.

Penxonerus BupaBe peLieH3UpOBaTh, peJaKTHPOBATh, COKPAILATh U OTKJIOHSATDH CTa-
ThU. B ciydyae HecoOmoneHus: ykazaHHBIX TpeOOBaHUN MO O(QOPMIICHUIO PYKOTHCEH
penakuus ocTapisieT 3a coOOl MpaBo HE paccMaTpUBaTh UX. Penakiuus He Bceraa pasze-
JISET TIO3UIIMIO aBTOPOB MmyOnuKainuii. [lepeneuarka crateii BO3MOXKHA TOJIBKO C paspe-
LICHUS PEJaKIUH.
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FOR AUTHORS

We accept articles of leading specialists in the sphere of public law, representa-
tives of legal practice, young scientists.

Technical requirements for article composition:

Size A 4; fields — 2 cm (bottom) x 2 cm (top), 3 cm (left) x 1,5 cm (right);
indention — 1,25 c¢m; line spacing — 1,5 cm; font — Times New Roman; size — 14.

The article volume is from 10 to 20 pages.

It should be used symbols as follows: quotes ““...”, hyphen (-), dash (=), apostrophe (*).
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surname, name, patronymic of author (-s) of the article (no more than two persons);

job position, place of employment/study, academic degree, rank (if any), e-mail;

summary and key words.

2. Text of the article:

Introduction is an obligatory part of the research, where the author indicates topical-
ity of the subject and actuality of scientific decisions. Goal of research should be clearly
indicated along with the research tasks. It is necessary to specify the methodology of
research, the logic of presentation of the investigated material.

The main text should be divided into content-rich sections with separate headings
(up to 4-6 words).

The article should contain conclusions from the study, which present detailed find-
ings from the study and the prospects for further research in this direction.

3. Bibliography. Bibliography description is carried out taking into account the
National Standard of Ukraine DSTU 8302: 2015 “Information and documentation. Bib-
liographic reference. General principles and rules of composition”. Reviewers can reject
an article in the case of improper execution of bibliography.

4. References. It is composed according to standards APA (APA Style Reference
Citations). There is an author (transliteration), title of the article (in square brackets,
English translation), source name (transliteration), source data (city with the English
mark), publishing house (transliteration). For example:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [in Ukrainian]

Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.

Transliteration of names and surnames is carried out in accordance with the require-
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Transliteration from Russian is carried out in accordance with GOST 7.79-2000. Sys-
tem of standards on information, librarianship and publishing. Rules of transliteration of
Cyrillic script by Latin alphabet.
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title;

surname, name, patronymic of author (-s) of the article (no more than two persons);

job position, place of employment/study, academic degree, rank (if any), e-mail;

extended summary and key words. Summary has to contain: subject of research,
methodology, goal and conclusions of research. The minimum volume of summary is
350 words.

References to the literature are given in the text only in parentheses in accordance
with the example:

At the same time, every citizen of Ukraine, who meets the established requirements
for a candidate for a post of prosecutor, has the right to appeal to the Qualification Disci-
plinary Commission of Public Prosecutors with application of participation in the selec-
tion of candidates on the post of prosecutor (The Law of Ukraine “On Public Prosecution
Service”, 2015).

All articles, which are sent to editorial office, pass a close review and are tested for
plagiarism presence.

Editorial board has the right to review, edit, reduce and reject the article. In the case of
neglect of mentioned requirements regarding manuscripts composition, editorial board
reserves the right to skip them. Editorial staff not always shares a position of authors.
Republication of articles is possible only with the consent of editorial board.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/1-24-2019 131



HayKOBe BHUAAHHA

Admiriompanmube
[MPABO i [NPOLIEC

HAayKOBO-IIPAKTUYHUM JKypHAII

Ne 1 (24)/2019

Kopexmypa * H. Ilupoe
Komn tomepua eepcmxa * IO. Cemenuenxo

ABTOpH OIyONIiKOBaHUX MarepiajiB HECYTh IOBHY BiJIIOBIJaJIbHICTh 3a Mi0Ip,
TOYHICTh HaBeACHUX (aKTIB, I[UTAT, CKOHOMIKO-CTATUCTHYHHX TaHUX,
BJIACHUX IMEH Ta IHIIKX BiJOMOCTEM.

®opmar 70/100/1/16. Ym.-npyk. apk. 15,35. Haknan 300 npum. 3amoB. Ne 0619/113.
T'apuitypa Times. [Tanip odcer. Ludposuit npyk.
Mixnucano no apyky 27.05.2019.

Bunasuununii nim «I'enbBeTHKa
73021, m. XepcoH, Bya. [TapoBo3Ha, 46-a, odic 105.
Tenedon +38 (0552) 39-95-80
E-mail: mailbox@helvetica.com.ua
CBinouTBo Cy0’€KTa BUIABHUYOI CIIPABU
JK Ne 6424 Big 04.10.2018 p.



