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ELECTRONIC COURT AS A LEGAL AND ADMINISTRATIVE CATEGORY

The purpose of the article is to define the content and determine the essence of e-court as
a legal and administrative category based on the analysis of the current domestic legislation,
international normative legal acts and lawyers’ opinions.

Methods. The validity of theoretical provisions and recommendations for further research, as
well as the reliability of the results are ensured by the use of a set of philosophical, general
and special research methods. The dialectical method of scientific cognition is used as
the main general research method. Formal legal and systemic structural methods are applied
for studying normative legal acts regulating e-court functioning. Logical semantic method is
used when formulating definition constructions.

Results. It is noted that for the successful implementation of Electronic court project it
is important not only to adopt relevant regulations and organizational measures, but
also to develop a scientific concept within the science of administrative law. The content
of the category has not got a legal definition in domestic law yet, although it has been legally
formalized. The authors express the opinion that domestic legislation requires the concept
formulation and consolidation at the legislative level — within the Law of Ukraine on
the Judiciary and the Status of Judges. The importance of developing and adopting a separate
law on distance e-justice is emphasized.

1t is highlighted that further introduction of e-court in Ukraine involves systematic actions.
They are technical and information support of courts, development of measures and systems to
ensure information security; legal regulation of responsibility in case of violations; measures
to prevent cybercrime; court staff trainings; educational campaign among population,
monitoring of the system effectiveness and its constant modernization, etc. All the above
allows considering e-court as an administrative and legal category.

Conclusions. As a result of the analysis, the authors suggest forming the awareness that
e-court, as a legal and administrative category, is a component of e-government, a relatively
independent and unique form of judicial administration and legal process based on
information technology that provides a full cycle of documentation flow and litigation in
an electronic format and has genuinely legal nature.
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1. Introduction

The rapid development of modern information
technology has affected all fields of human life and has
become invariable means of effective governance, including
functioning of courts and administration of justice. E-court
is a relatively new phenomenon in Ukraine, which is
developing as a part of the generally accepted model
of e-government in the modern information society,
designed to provide the population with fast public services
of high quality. However, practical implementation of both
e-government and e-court may not be effective enough
without proper scientific basis.

This issue is insufficiently studied within the science
of administrative law, although taking into account its
modern legal nature, which is based on V. Averyanov’s
man-oriented ideology (V. Averyanov, 2008), it is relevant
for administrative and legal science as well as the field
of administrative law.

The problems of electronic litigation in the domestic
legal science are mostly considered at the level of research
publications. Recently, the issue of e-court introduction
has been in the centre of attention of mass media, social
networks, court websites, etc. However, most publications
are of a popular science, applied and publicistic nature,
which can be explained by the novelty of the project.

At the same time, the problems of e-court functioning
start being considered within the framework of legal
science. Thus, O. Bryntsev (O. Bryntsev, 2016) was the first
to summarize the experience and prospects for further
e-court implementation in his monograph. In addition,
the introduction of e-court has become the subject of
research in the science of administrative law. In particular,
V. Kutsenko analyses the concept of “administrative and legal
support of e-court” and defines its content (V. Kutsenko,
2017). O. Ivanenko (O. Ivanenko, 2018) considers some
issues of electronic litigation in the perspective of the study
of the administrative and legal aspect of providing judicial
services in his dissertation. Analyzing the problems
and current trends of the judicial reform, R. Krusian
(R. Krusian, 2018) explores the electronic court. A number
of publications is devoted to the study of organizational
and legal principles of implementation of the Unified
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judicial information and telecommunication system that has to secure effective
e-justice (O. Bernazyuk, 2019).

There are studies that analyze certain procedural aspects of electronic litigation.
Thus, O. Pohrebniak studies features of the introduction of electronic court in
civil proceedings (O. Pohrebniak, 2018), including the procedure and problems
of filing a lawsuit application in electronic form (O. Pogrebnyak, 2019). V. Ilkiv
analyses features of the introduction of electronic court in the administrative process
(V. Ilkiv, 2018).

However, there is a small number of monographs and dissertations on the above
issues. Therefore, the problems of e-court implementation in terms of general
administrative law should be considered in the following plane. Firstly, there is
insufficient theoretical and legal basis for this project. Secondly, a proper conceptual
and categorical apparatus has not been formed yet. It could become the scientific
basis for the development and implementation of e-court. This also applies to the very
concept of “electronic court”.

There is no doubt that the experience of European scholars is valuable for
domestic legal science and administrative science in particular, especially
of the representatives of the countries with a high level of information technology
integration in litigation and e-court development (Finland, Norway, Austria,
Great Britain, Estonia, France, etc.). Dory Relling makes a deep analysis
of the use of information technologies at different levels of court proceedings
in Europe pointing out both achievements and perspectives (Dory Relling,
2012). Western European studies cover much more global implementation issues
of electronic litigation, which is explained by both the level of the development
of science and the practice of implementing e-court projects. Thus, Professor
Tanel Kerikmée, investigates the problems of using artificial intelligence in
jurisprudence in Estonia and a number of other countries, expresses opinions on
the relationship between legal principles and in particular the principle of the rule
of law in the age of digitalization of the judicial system. His research gives
us as a positive experience of Estonian e-justice, and focuses on the specific
challenges the country and the society may face in the process of digitalization
and automation (Tanel Kerikmaée, 2020).

We consider it expedient for domestic researchers and practitioners dealing with
digitalization of the judicial system to pay attention to the conclusions of foreign
scientists that modern technology must guarantee compliance with basic legal
principles, integrity and authenticity of documents, data confidentiality and judicial
independence systems (Gerillo, 2009).

The purpose of the article is to define the content and determine the essence
of electronic court as a legal and administrative category. To achieve this goal, it is
necessary to analyze the views of individual lawyers on this issue, current domestic
legislation, international regulations, and domestic practice of e-court.
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2. Generalization of scientists’ views on the content of the “electronic court”
concept

Such terms as “electronic court”, “electronic litigation”, “e-justice”, “digital
court”, “virtual court”, “cyber court”, etc. are used to denote the relations arising
in the functioning of judiciary, and implemented with the involvement of modern
information and telecommunication systems and software as a whole, as well as for
the performance of individual procedural actions. It can be explained by the diversity
of approaches to understanding the strategic purpose of introducing information
technology in the judiciary, lack of a proper scientific concept of e-court, including
the existing conceptual and categorical apparatus, normative consolidation of its
content, etc.

According to the analysis of research publications, ‘“e-court”, “e-justice”,
“e-court procedure” are either considered as single-line terms or distinguished from
one another. In addition, the authors of most publications do not define the concept
of “electronic court”, but name and characterize its structural elements. In addition,
there are no common approaches to defining the content of the above concept.

Thus, A. Korshun notes that e-justice should be treated not only as a part
of the concept of “justice”, but also as one of the ways to implement it (A. Korshun,
2017). Such a vision enables us to consider “electronic court” as a category
of administrative law.

N. Teleshyna defines e-justice as a way of administering justice based on the use
of information technology (Teleshyna, 2014). That is, the focus is on the trial,
and therefore the understanding of e-justice is represented in the narrow sense.

We agree with A. Korshun’s opinion that it is necessary to distinguish between
the concepts of “electronic court” and “informatization of courts” (Korshun,
2017). The latter means that courts use computer technology in their activities as
a handy tool, not a procedural one. Informational innovations concerning the ways
of communication of people, participants in the process, placement of judicial acts
on the Internet, provision of information on the progress of cases, etc. should not be
considered a distinct definition of e-justice either.

According to N. Fedoseeva and M. Tchaikovska, the unification of courts into
a single computer network, the existence of the Unified Register of Court Decisions,
the availability of court websites is also not e-justice (Fedoseeva, Tchaikovska,
2011). We can agree with such approaches, however, these authors name important
elements of e-justice in the understanding of its broader meaning.

Therefore, we support the idea of S. Romanenkova who believes that the concept
of “e-justice” should be considered in both broad and narrow senses. In the narrow
sense, the electronic court is the ability of the court and other participants in the trial
to carry out the actions provided by regulations that directly affect the initiating
and progress of the trial (Romanenkova, 2013).

A. Korshun offers a similar interpretation of e-court, noting that it is a set
of different automated information systems (services) that allow court and other
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participants in the trial to carry out actions provided by regulations, mediated by
electronic form of expressing procedural information and interaction litigation
(Korshun, 2017).

In a broad sense, it is regulatory support and the organization of a set
of different automated information systems and services that provide access to
justice and its implementation (Romanenkova, 2013). The very understanding
of the concept of “electronic court” in a broad sense should be considered as a legal
and administrative category.

V.Kutsenko,analysingthe problemsofadministrativeandlegal supportofelectronic
court, interprets the concept of “electronic court” in terms of administrative law.
It is a component of the information society, a relatively independent unique form
of administrative litigation and legal process based on information technology with
elements of artificial intelligence providing with a full cycle of documentation flow
and litigation in electronic format, which has an originally legal nature (Kutsenko,
2017). In general, supporting the author, we believe that such wording needs some
clarification.

Based on the analysis of scholars’ views on the definition of “e-court”, it is
possible to define it in terms of the science of administrative law as a component
of e-government, a relatively independent and unique form of judicial administration
and legal process based on information technology providing with a full cycle
of documentation flow and litigation in electronic format, which has an originally
legal nature.

3. Regulatory and legal consolidation of the concept of “electronic court”

The content of the category “electronic court” has not received a legal
definition in domestic law yet, although it has been legally formalized. It is stated
in paragraph 9 of Art. 152 of the Law of Ukraine on the Judiciary and the Status
of Judges (Law on the Judiciary and the Status of Judges, 2016). Some researchers
express the opinion that its content is disclosed through the category “Unified
judicial information and telecommunications system” in Art. 151 of this law (Law
on the Judiciary and the Status of Judges, 2016). We cannot completely agree with it,
as this article determines the structural elements of this category, but not the content.

International legal sources define the term “electronic court” and its structural
elements. Thus, Recommendation CM/Rec (2009) 1 of the Committee of Ministers
of the Council of Europe to the Member States of February 18, 2009 contains
the definition of e-justice. It says that it is the use of ICT in the conduct of justice
by all stakeholders of the judiciary in order to improve the efficiency and quality
of'the public service, in particular, to individuals and businesses. It includes electronic
communication and data exchange, as well as access to judicial information
(Recommendation CM/Rec (2009) 1 of the CM of the Council of Europe (2009)).

Recommendation Rec (2001) 3 of the Committee of Ministers of the Council
of Europe determines the elements of e-justice: the possibility of initiating proceedings
by electronic means; the possibility of taking further action in the proceedings within
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an electronic work-flow environment; the possibility of obtaining information
about the state of the proceedings by having access to a court information system;
the possibility of obtaining the results of the proceedings in electronic form; etc.
(Recommendation Rec (2001) 3 of the CM of the Council of Europe).

As we can see, the domestic legal field requires the formulation of the concept
of “electronic court” and its consolidation at the legislative level — within the Law
of Ukraine on the Judiciary and the Status of Judges.

4. Analysis of the implementation of e-court in Ukraine

The idea of informatization of all spheres of public life including judiciary was laid
down in Ukraine by the Law of Ukraine on the Basic Principles for the Development
of an Information-Oriented Society in Ukraine for 2007-2015 (Law on the Basic
Principles for the Development of an Information-Oriented Society in Ukraine
for 2007-2015, 2007). One of the first concepts of “Electronic Court” in Ukraine
was developed in 2012 by the State Enterprise “Information Judicial Systems” to
develop the provisions of a number of laws, the Concept of the sectoral program
of informatization of courts of general jurisdiction, other bodies and institutions
of the judicial system and the Strategic Plan for the Ukrainian judiciary
for 2013-2015.

Implementation of a pilot project on the exchange of electronic documents
between the court and participants in the trial began in Sviatoshynskyi District
Court of Kyiv and the Court of Appeal of Dnipropetrovsk region on October 15,
2012. Since 2015, the pilot project “Electronic Court” has worked in three courts
of Odesa region (O. Bryntsev, 2016). In July 2016, project organizers presented its
positive results and stressed that it was impossible to put it into judiciary practice
because of the imperfections in legislation. It led to further changes in the regulatory
framework, including the adoption of the Law of Ukraine on Amendments to
the Commercial Procedure Code of Ukraine, Civil Procedure Code of Ukraine,
the Code of Administrative Procedure of Ukraine and other legislative acts. In
accordance with Article 151 and paragraph 8 of the first part of Article 152 of the Law
of Ukraine on the Judiciary and the Status of Judges, the Concept of building a Unified
Judicial Information and Telecommunication System was developed and approved.

On June 4, 2018 in 18 pilot courts of Ukraine, the testing of the subsystem
of the Unified Judicial Information and Telecommunication System (UJITS) called
“Electronic Court” began. On December 22, 2018 in all local and appellate courts
the operation of the subsystem “Electronic Court” was launched in test mode (the
Order of the State Judicial Administration of Ukraine “On testing the subsystem
“E-court” in local and appellate courts”, 2018).

The Unified Judicial Information and Telecommunication System was to become
operational on March 1, 2019. The State Judicial Administration of Ukraine postponed
the launch of the UJITS in accordance with the decision of the High Council
of Justice and taking into account the results of discussions with courts, other bodies
and institutions of the judiciary (the Decision of the Council of Judges of Ukraine
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“On the ambiguous practice of application by courts of the subsystem “Electronic
Court”, 2019). On November 7, 2019, the State Judicial Administration approved
a new version of the Concept, which changed the approaches to building the Unified
Judicial Information and Telecommunication System, its structure and determined
the stages and deadlines, the final of which is dated 2023 (the Order of the State Judicial
Administration of Ukraine “On ensuring the establishment and operation of the Unified
Judicial Information and Telecommunication System”, 2019).

Within the framework of the project implementation, summons are sent as
SMS-messages to the parties in the proceedings; a person is given a chance to
participate in the court session by video conference, copies of procedural documents
are received in electronic form; automatic distribution of cases is exercised;
recording of the hearings by technical means, electronic court records and document
circulation, electronic archives, judicial statistics, generalization of judicial practice
are carried out, etc.

But with the quarantine caused by the COVID-19 coronary virus pandemic,
the Ukrainian judicial system faced both procedural and organizational challenges.
Problems of technology and technical capabilities of courts, material and financial
support have become no less critical. Currently, the main emphasis in the organization
of courts functioning is on maintaining the balance between ensuring the right
of access to justice and protecting participants in court proceedings, court visitors
and court staff against the spread of acute respiratory diseases and COVID-19.

The pandemic has accelerated the process of judicial digitalization. During
the quarantine, the courts have used Zoom, Skype, Google Meet in their work.
But the problems of this software are insecurity against external interference, time
constraints, identification of participants, and so on.

The adoption by the Verkhovna Rada of Ukraine of the Law of Ukraine on
Amendments to Certain Legislative Acts Aimed at Providing Additional Social
and Economic Guarantees in Connection with the Spread of Coronavirus Disease
(COVID-2019) was in due time. According to it, the procedural codes have been
amended including the fact that the litigants may participate in video conference
outside the court using their own technical means (Law on Amendments to Certain
Legislative Acts Aimed at Providing Additional Social and Economic Guarantees in
Connection with the Spread of Coronavirus Disease (COVID-2019), 2020).

At the same time, there is a need to improve the procedure for a litigant
identification and the possibility of full participation of this person as a party to
the proceedings, submission of applications, motions and evidence in court by video
conference without the court clerk on the part of the parties.

On April 8, 2020, the State Judicial Administration of Ukraine approved
the “Procedure for working with technical means of videoconferencing during court
hearings in administrative, civil and commercial proceedings with the participation
of parties outside the court” (the Order of the State Judicial Administration of Ukraine,
2020). On April 23, 2020 the above procedure was adopted in a new wording, which
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indicated a fairly rapid response to problems in the organization of electronic court
functioning.

Currently, a draft law on the organization of distance e-justice is being developed,
which is actively discussed in the judicial community, media and social networks.
We believe that the adoption of such a law is timely and will contribute to the successful
implementation of the “Electronic Court” project.

The analysis of experts’ opinions on problematic issues of further implementation
of'e-court enabled to point out the most essential ones. They include lack of interaction
and duplication of functions between bodies providing e-court, imperfect software,
technical and material capabilities of courts, corruption scandals, and insufficient
experience of e-court implementation at the level of court administrations, judges,
and participants in the process, ignorance of the litigants about the benefits
and opportunities of electronic justice. It is clear that the introduction of quarantine
measures has become a catalyst, which gives impetus to intensify work on
developing e-court. However, this process can be slowed down due to both objective
and subjective reasons.

Further implementation of e-court in Ukraine under the conditions
of serious challenges involves systematic action to improve legislation; technical
and information support of courts; development of measures and systems to ensure
information security; legal regulation of responsibility in case of violations; taking
measures to prevent cybercrime in this area; conducting trainings and workshops
for court staff and other users of the system; extensive educational campaign
among the population, systematic monitoring of the effectiveness of the system
and its constant modernization. All the above allows considering e-court as a legal
and administrative category, the importance of the issue of administrative and legal
support of e-court for both science and the field of administrative law.

5. Conclusions

Thus, we believe that e-court is a category of administrative law, and from
the point of view of science and administrative law it is a component of e-government,
arelatively independent and unique form of judicial administration and legal process
based on information technology that provides a full cycle of documentation flow
and litigation in electronic format, which has a genuinely legal nature. Problems
of e-court implementation in Ukraine should be the subject of research in
administrative law, because its practical implementation may not be effective enough
without a proper scientific basis.
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Mema cmammi — Ha nidcmasi aHANi3y YUHHO20 GIMUYUSHAHO20 3AKOHOOABCMEA, MINCHAPOOHUX
HOPMAMUBHO-NPABOGUX AKMIB, OYMOK OKpeMux NpAGHUKI@ GUZHAYUMU 3MICM [ CYMHICHb
eNLeKMPOHHO20 CYOY SIK AOMIHICIPAMUBHO-NPABOBOT KAMe2opi.

Memoou. O6rpynmosanicmo MmeopemuyHux NONONCEHb | peKoMeHOayill wooo noOanIbUl020
HAyKoB020 OOCTIOJNCEHHSI eMu, a maKoxic OOCMOBIPHICMb —pe3yavbmamie  3abe3neuerHo
BUKOPUCIAHHAM CYKYRHOCTI  (iloco@CbKux, 3a2amvho- U CReyianbHO-HAYKOGUX Memoois.
AK  0CHOBHUI 3A2ANbHOHAYKOBUL MEMOO BUKOPUCIMAHO OianeKMmudHul Memoo HayKo8o2o
niznanns. ITio uac 00cnioxicents HOpMAMuUEHO-NPABOBUX AKMIB, WO Pe2Yiolomb (YHKYIOHYEAHHS
€NeKMPOHHO20  CYOY, 3ACMOCOBAHO  POPMANLHO-IOPUOUYHUTL MA  CUCEMHO-CINPYKIMYPHULL
memoou. YV x00i popmynrosaniist 6i0noGionux 0e@iniyiitHux KOHCMPYKYill BUKOPUCMAHO J102IKO-
CeMaHmMuUHULL MEmoo.

Pesynomamu. 3aznaveno, wo 01 YChiwHo20 nposadxcens npockmy « Enexmponnuii cyoy
6enuKe 3HAUeHHA MAIOMb He e NPULHAMMSA I0N0GIOHUX HOPMAMUBHO-NPABOGUX AKMIG MA
npoeedents OpeanizayiiHux 3axo0is, a 1 po3poOLeHHsT HAYKOBOT KOHYenyii 8 Meicax HayKu
aominicmpamugHozo npasa. Huwui ne cpopmosani negni 0OKmpuHaioHi nioXoou, HAIeHCHUL
NOHAMINHO-Kame2opianvHutl anapam, sKuti Ou cmag HAayKosum RIOIPYHMAM HOOANbUol
PO3POOKU | 6npo6addicenns enekmponno2o cyoy. Lle cmocyemvcs i camoeo nowamms
«eNeKMPOHHULL CYO».

3micm kamezopii «enexmpoHHull Cyo» NOKU He OMPUMAB NPABOBO20 BUSHAYEHHS Y GIMYUSHAHOMY
3aKOHO0ABCMEI, XOUaA cama BOHA 3AKOHO0A84O ogopmuena. Bucioeneno Oymxy npo me, wo
gimuusHsAHe npasoge noie Nompedyc QOPMynI06anHs NOHAMMA «ENeKMPOHHUN Cy0» ma
3GKpInaeHHs 1020 HA 3aKOH00A84oMY pieHi — 6 medxcax 3axony Yxpainu «IIpo cyooycmpiii ma
cmamyc cy00iey. Hazonoweno na gaxcausocmi po3poonenus ma npuiiHAmms oKpemozo 3aKoHy
w000 opeanizayii OUCMAHYIIHO20 eLeKMPOHHO20 NPABOCYOOs.
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3aznaueno, wo nodanvuie NPOBAONCEHHS eNEeKMPOHHO20 cYOY 6 YKpaini nepedbauac cucmemHi
il w000 YOOCKOHANEHH 3AKOHOOA8CMEA, MEXHIYHO-IHopMayitinoeo 3abe3neuents cyois,
Ppo3pobnenns 3axodie i cucmem 3abe3neyeHHs 3axucmy iHopmayii; npasoeozo pezynoeaHHs
NUMAaHb 8I0N0BIOAILHOCMI 0CI6 3a NOPYUEHHS Y Yill chepi,; 8oCUMMs 3aX0016 U000 NONEPEOI CEHHS
KIOEep310YUHHOCMI, NPOBEOeHHsI HABUANbHUX CeMiHapie ceped NpayieHUKie anapamy cyoy
ma IMWUX KOPUCMYB8Aui cucmemu, WUPOKY NPOCGIMHUYLKY pobomy ceped HACeNeHHs,
cucmemMamudHull MOHIMOPUHE eeKmueHocmi pobomu cucmemu ma i ROCMitiHy MoOdepHizayiio
mowo. Bce suwegrazane oac 3mocy 2osopumu npo enekmpoHHUll cyo AK AOMIHICMpamueHo-
npasosy Kamezopio.

Bucnoexku. YV pezynemami nposedenoco ananizy agmopamu  3anponoHO8AHO  PO3YMimu,
WO eneKmpoHHUll CcyO AK AOMIHICMPAMUSHO-NPABO8A KAMe2opis € CKAA0080H) YACMUHOI
eIeKMPOHHO20  8PAO0YBAHHA, BIOHOCHO CAMOCMIUHOIO MA YHIKAAbHOIO (YOpMOI0  cY008020
AOMIHICMPYBAHHA | I0PUOUYHO20 NPpOYecy, 3ACHOBAHOI HA IHOOPMAYIHUX MEXHONO02IAX, WO
3a6e3neuyoms nNOGHUN YUK1 pyxy OOKyMeHmayii ma po3ensioy cy0o8oi cnpasu 6 enekmpoHHomy
@opmami, wo Hocumb 1e2aNbHY PUOUYHY RPUPOOY.

Kurrouogi ciioBa: cynoBa Biaja, CynoBa CHCTEMA, CyJ, IPABOCY/s, CIICKTPOHHE TPABOCYAIS.
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