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ADMINISTRATIVE OFFENCE IN THE FIELD OF INTELLECTUAL
PROPERTY AS THE GROUND FOR ADMINISTRATIVE LIABILITY

Thearticledeals with homogeneous group of administrative offences - administrative offences
in the field of intellectual property as a basis of administrative liability. It is emphasized
that the objective features of this administrative offence are its social harm, wrongfulness
and punishment, and subjective ones are guilt and subjectivity. It is emphasized that only
in the presence of all these features can one speak of qualifving an individual’s act as an
administrative offence and resolving the issue of bringing him to administrative liability.
The definition of the term “administrative offence in the field of intellectual property” is
proposed as envisaged by the legislation on administrative liability of socially harmful,
unlawful, guilty act, committed by the subjects of such unlawful acts that encroach on the
set of property and personal non-property rights to the intellectual results. It is established
that all warehouses of administrative offences in the field of intellectual property (art. 51-2,
107-1, 156-3 (in the part concerning intellectual property objects), 164-3, 164-6, 164-7,
164-8, 164-9, 164-13) there are such elements as objective signs and subjective features,
which in their unity form the composition of administrative offences of this group. It is
noted that the only generic object of these administrative offences is the group of public
relations of intellectual property, which are protected by the law on administrative liability,
and the subject of this group of public relations are objects of intellectual property. It is
proved that the objective side of administrative offences in the field of intellectual property
is a set of ways of infringement of intellectual property rights. Attention is drawn to the
fact that in practice the violation of intellectual property rights to different objects has
different economic, social and legal consequences, and therefore the degree of their social
harm is different, and therefore there is a need to differentiate administrative liability
depending on the intellectual property. Subjective signs of the administrative offences of
this group, which are represented by their subject, are established, and the subjective side
is characterized by the fact that they are committed only intentionally.

Key words: administrative liability, administrative offence, administrative misconduct, intel-
lectual property, objective part, ground for administrative liability, subjective part, area of
intellectual property.
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1. Introduction

The basis for the application of administrative liability
for violation of intellectual property rights is a homogeneous
group of administrative offences — administrative offences
in the field of intellectual property. We believe that without
a clear understanding of the essence of the concept
of an administrative offence in intellectual property,
an effective solution to the problems of intellectual
property protection will be impossible, because its content
determines the further directions of legal regulation in
this field and is the basis for the legislative enforcement
of the relevant legal actions. However, the disclosure
of the concept of administrative offence in intellectual
property requires, first of all, attention to the general
theoretical concept and features of administrative offence,
which, long before the legislative consolidation of this
definition in the theory of administrative law, was actively
developed by many scholars. The issue of defining
the term “administrative offence” remains relevant today
and is essential not only in theoretical but also in practical
aspects. The importance of this area of research lies in
the fact that the quality of interpretation of the concept
of an administrative offence depends on the resolution
of specific issues of administrative law, such as grounds
for administrative liability, determining the range of its
actors, as well as assessment of administrative offences.
In addition, solving these problems is of great practical
importance as it will facilitate the proper assessment
of this type of offences and the application of administrative
penalties for committing them.

2. Analysis of recent research and publications

The issue of the need to separate administrative
offences in the field of intellectual property into
a separate group of illegal acts is hardly considered
by the administrative law science. It should be noted
that part of the scientists (V.V. Halunko, T.A. Harbuz,
O.M. Golovkova, I.LH. Zaporozhets, H.S. Rymarchuk,
N.V. Trotsyuk, Ye.V. Yurkova) do not consider to be justified
the above arrangement of the rules on administrative
liability for offences in the field of intellectual property
in the structure of the Special part of the Code of Ukraine
of Administrative Offences (hereinafter — the CUAO),
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and critically referring to the proposals to consolidate the rules of these articles
in separate chapter. They argue that such changes will not only contribute solving
any functional problems, but also capable of raising a number of additional issues.
However, some of them (T.O. Harbuz, H.S. Rymarchuk) agree that the specifics
of legal regulation of public relations in the field of intellectual property and because
of the dual nature of objects of intellectual property does not allow to attribute
the composition of these administrative offences to administrative offences affecting
property, or to administrative offences in the fields of commerce, catering, services,
finance and business.

Meanwhile, on the pages of scientific legal literature, there is an increasing
number of proposals regarding the need to group articles that assume liability
for unlawful encroachments on intellectual property into one structural element
of the CUAO. For example, N.V. Trotsyuk noted that it is advisable to set aside
a separate chapter in the CUAO for the Protection of Intellectual Property as a Special
Legal Relationship Category, which will allow to take into account the peculiarity
of the object of the unlawful encroachment. However, the authors of such proposals
are not strictly unanimous. Thus, some experts (F.O. Kirilenko, V.A. Svyryda)
argue for the need to isolate a special chapter on administrative offences in the field
of intellectual property, while others (I.S. Kravchenko, A.H. Maidanevych) support
their inclusion in the composition of the existing chapters of CUAO.

The article’s objective is to formulate the concept and study of objective
and subjective features of an administrative offence in intellectual property as
a ground for administrative liability and development of proposals for improvement
of legislative regulation of issues of administrative liability for this type of offences.

Methods of research. Philosophical, general scientific and special methods are
used to achieve the article’s objective. The dialectical method was used to make
a comprehensive analysis of the administrative offence in the field of intellectual
property. The application of methods of analysis, synthesis, systemic and structural-
functional methods allowed to study the main components of an administrative
offence in the field of intellectual property. The application of the structural-functional
method facilitated a comprehensive study of the administrative-legal relations that
arise in the process of violation of intellectual property rights.

3. Basic content

Art. 9 of the Code Of Ukraine of Administrative Offences (hereinafter CUAO)
defines an administrative offence as unlawful, guilty (intentional or negligent) act
or omission that encroaches on public order, property, citizens’ rights and freedoms,
in accordance with the established procedure of administration, and under which
the law provides for administrative liability (Kodeks Ukrayiny’ pro administraty’vni
pravoporushennya, 1984, gruden 7). This article defines the general concept
of “administrative offence”, reveals its material content, legal nature and social
essence, analyzing which can formulate the main features of administrative offence,
in particular, and offences in intellectual property. Unlawful act in the theory
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of administrative law is recognized as an administrative offence if, in the aggregate,
it contains all without exception objective and subjective features that distinguish
them from lawful behaviour, as well as from other offences (crimes, disciplinary
offences, civil law offences). Objective signs of an administrative offence are its
social harm, wrongfulness and punishment, and subjective — guilt and subjectivity.
Only in the presence of all these signs can one speak of qualifying an individual’s
act as an administrative offence and resolving the issue of bringing him/her to
administrative liability.

We believe that these features are also characteristic of all administrative offences
in intellectual property. And the first most significant feature of administrative
offences in intellectual property is their social harmfulness, which consists in
violation of intellectual property rights and causing damage (tangible and intangible)
or threatening to cause them to the actors of those social relations that have arisen
due to the use of intellectual creative activities and are protected by legislation on
administrative liability. Public harmfulness of an administrative offence means that
it causes harm to certain social relations, which are protected by legal rules: state
and public order, property, citizens’ rights and freedoms, established management order
(Olishevs’ky’j, 2016). This harm can be both material and other (moral, organizational,
etc.). The act or omission of the entity causes or threatens to cause harm to the objects
of administrative and legal protection, in this case an encroachment on intellectual
property rights, such as copyright or trademark rights (goods and services mark). Public
harmfulness in these cases acts as an objective property of such offences and a real
violation of the intellectual property rights relationship, constituting the "destruction
of'the social wrongdoing in the object — relations of the right to the intellectual property
objects" (Selivanenko, 2013). The emergence, alteration or loss of social harm of such
action is conditioned by the objective regularity of social development, inextricably
linked with those socio-economic processes that take place in society.

Although today there is almost no debate among scholars about the nature
and material properties of administrative offences, the aspect of its social danger
and harmfulness remains debatable. Some authors (G.I. Petrov, A.M. Yakuba,
M.S. Strogovich, Yu.P. Bytyak) exclude public danger from among the signs
of administrative misconduct, while others acknowledge its spread both to crimes
and to administrative offences. (O.Ye Lunyov, O.F. Shishkov, A.V. Seryogin).
V.M. Potsiluiko considers the public danger of administrative misconduct as damaging
to public relations, because in the linguistic sense, “dangerous” is harmful, capable
of causing harm (Pocilujko, 2017). In our view, an administrative offence should
be considered a socially harmful act with a degree of danger less than that found
in the criminal offence. The Administrative Offences of Administrative Institution
are not called “socially dangerous” — there are definitions such as “occurrence
of harmful consequences”, “act that harms...”, “harm caused”, etc. This makes it
possible to characterize an administrative offence as socially harmful. That is, harm
is an inherent feature of every administrative offence.
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As for the assessment of the public harm of administrative violations of intellectual
property rights, it occurs at two levels: legislative (to date, the legislator has already
placed most of the composition of these offences in the CUAO (Art. 51-2, 107-
1, 156-3 (in the part concerning intellectual property), 164-3, 164-6, 164-7, 164-
8, 164-9, 164-13) and law enforcement (when public administration entities
evaluate its degree in a specific in case of violation of intellectual property rights).
Social harmfulness belongs to evaluation concepts, and the criterion of its degree
is the objective and subjective features of the composition of the administrative
offence in intellectual property: a specific object of intellectual property (the result
of'a person’s literary and artistic activity, the result of his/her scientific and technical
activity or the result individualization of goods (services) and their manufacturers),
consequences, method of committing an administrative offence, guilt, motive
and purpose. The damage caused by the violation in intellectual property finds its
assessment in the sanction of the legal rules. Its high level is evidenced by the fines
with a solid lower limit. Small amounts of damage are evidenced by the minor
offence. Only the assessment of the whole set of features can reveal the gravity
of the wrongful act — objective and real harm.

Administrative offences in intellectual property that directly cause damage
are manifested in the real, material result (they are called offences with material
composition). These include, in particular, the display and distribution of films
without a state certificate for the right to distribute and display films (Articles
164-4 of the CUAO), the illegal distribution of copies of audiovisual works,
phonograms, videograms, software and databases (Articles 164-9 CUAO).
Administrative offences, which involve only danger or the possibility of causing harm
and encroach on the legal form, are formal. Such are violations of mandatory rules that
outline certain obligations and rights (e.g., infringement of intellectual property rights
(art. 51-2 of the CUAO), violation of the legislation governing the production,
export, import of disks for laser systems reading, exporting, importing of equipment
or raw materials for their production (art. 164-13 of the CUAO).

The legal form of expression of social harmfulness of an administrative offence
in intellectual property is its illegality, which indicates the illegality of such acts
and their prohibition in the legislation on administrative liability. Unlawfulness
is an intrinsic property of any administrative misconduct, which consolidates
both the negative assessment of a certain act by the legislator, as a representative
of the state, and the actual fact of leveling a legal order that determines the relevant
attitude to the person-delinquent (Kalyenichenko, 2016). Unlawfulness, as a sign
of an administrative offence in intellectual property, provides for a direct indication
of'this in the law, that is, it excludes the possibility of administrative liability for actions
not provided for by the legislation on administrative offences. The administrative
offence is only recognized as such unlawful act for which the lagislator provides
for a special type of state coercion — administrative liability. The wrongfulness
of an administrative offence is a violation of the mandatory rules established by
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the state. The administrative offence can be manifested in both unlawful action
and unlawful inaction. In the first case, an act prohibited by law is committed, and in
the second, the offender does not act, although the law requires him/her to take
active actions. A sign of wrongfulness means that a right that is clearly established in
a particular law, or whose violation is specifically enshrined in a special legislative
act, is violated. Special legal acts defining the fundamental rights to intellectual
property objects are “On copyright and related rights”, “On protection of rights to
inventions and utility models”, “On protection of rights to plant varieties”, etc.

Administrative unlawfulness is closely linked to public harm and is an objective
manifestation ofthereal harmfulness ofactions forpublicrelationsinintellectual property
and its legislative evaluation. In addition, administrative unlawfulness is a legal feature
of social harm, and its degree determines the objective limits of unlawfulness, beyond
which the question of criminalization of this act already arises (Py’s’mens’ky’j, 2015).
Allocation of administrative unlawfulness as a mandatory sign of an administrative
offence is a concrete expression of the principle of legality in administrative law, since
administrative liability is subject only to the person who committed a socially harmful
act (the actor of misconduct), i.e. an act of specific, conscious and volitional behavior
in the form of inaction, which is contrary to administrative law. Due to the presence
of such a feature of administrative offences in intellectual property as unlawfulness,
among all possible human acts in the specified area, the offences which are the subject
of legal regulation of administrative law are distinguished.

Another mandatory feature of administrative offences in intellectual property,
which is detected at the time of the offence and reflects its internal psychological
content, is the presence of guilt. Thus, an administrative offence is not only
a socially harmful, unlawful, but also a guilty act, that is, a result of the offender’s
will and mind. Guilt implies the presence of a person’s own mental attitude to
the relevant act and its consequences (Venger, 2015). Guilt forms are of great legal
importance. Acting deliberately, the offender is aware of the unlawful nature of
his/her act, anticipates and desires (direct intent) or knowingly permits (indirect intent)
the occurrence of harmful consequences. An administrative offence may also be
committed by negligence. Negligence is manifested in the form of overconfidence or
negligence. Overconfidence is that a person anticipates the occurrence of a wrongful,
harmful effect, but flippantly counts on its prevention. Negligence is that a person
does not foresee the possibility of unlawful consequences, although under these
circumstances he/she should and could have foreseen them.

This feature embodies the most important principle of administrative law —
the principle of subjective incrimination, that is, liability only for the guilt that
arises under Art. 62 of the Constitution of Ukraine. Guilt is the mental attitude
of a person to the act or omission he or she commits and their consequences,
expressed in cases of infringement of intellectual property rights in the form
of intent. It is the fault that determines the very presence of the subjective part
of the administrative offence and to a large extent its content (Kozyurenko, 2016).
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Administrative offence in intellectual property is a unity of objective and subjective:
act and mental (conscious and volitional) attitude to it. As an act cannot be disclosed
out of touch with a person’s mental attitude to it, so does the content of a mental
attitude (guilt) not be determined out of touch with the nature of the act: the result
of the intellectual creative activity that the person is harassing, the way of assault,
the consequences and other objective features thereof. The guilt largely determines
the nature of the act and the degree of its severity and is an important criterion
for recognizing it as an administrative offence. The guilt is sometimes called
the second substantive feature of an administrative offence and is its obligatory
subjective feature. Without fault, there is no wrongdoing, and therefore there can
be no administrative influence on one or another act against intellectual property.

Thus, the presence of the offender’s guilt in one form or another is an important
and necessary attribute of an administrative offence, which facilitates and clarify
the assessment, determines the objectivity of the approach in determining the degree
and type of aggravation charged to the perpetrator.

An important feature of an administrative offence in intellectual property is
its administrative penality, which is understood to mean the threat of punishment
for a given offence contained in administrative sanctions in due cases. A specific
act can be recognized as an administrative offence only if its law provides for
administrative liability (Chy’shko, 2015). As noted above, administrative misconduct
is characterized by an internal trait — wrongfulness. This means that a certain act
is defined by the legislator as prohibited and in the legislative act is indicated as
an administrative offence. If a person commits actions that are prohibited by law
or does not act in accordance with a legal act, there is an unlawful act that entails
the use of administrative punishment —recovery. It is an outward sign of misconduct —
penality. Penality, by its very nature, stems from public harm and administrative
wrongdoing: it therefore becomes administratively punishable, since it is socially
harmful and provided for by administrative law as an offence.

Thus, the state of administrative punishment is a measure of administrative
prevention, since it does not entail negative consequences for the offender, but
performs only a preventive function, that is, aimed at preventing the repeated
commitment of an administrative offence. Without any administrative sanction,
it is impossible to combat any offences (Kolpakov, 2016). However, this does not
mean that the punishment provided for in the sanction must necessarily be applied
to the person who has committed the act formulated in the disposition of a particular
article. A person recognized as an offender may be released from administrative
liability. In some cases, the presence of all signs of an administrative offence in
a person’s act does not mean that the act automatically entails the administrative
liability provided for by the Code of Administrative Offences. For example,
according to Art. 18 of the Code of Administrative Offences, an act that contains
all the features of an administrative offence is not such if it was committed in
an emergency. Punishment, as a sign of administrative misconduct, provided for by
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Art. 51-2 of the Administrative Code in the form of a specific type of punishment:
fine and confiscation of illegally manufactured products and equipment
and materials intended for its manufacture. In some cases, particularly in cases
of urgent need, the existence of all indications of administrative misconduct may
not entail administrative liability. With regard to intellectual property, an urgent
need may arise in the following cases: in the case of using the patented claims
without the consent of the patentee to create a medicinal product necessary to
preserve the life and health of the person (group of people) (My’ky’ty’n, 2016).
However, the urgency does not allow for the use of procedures for obtaining
the patent owner’s license or compulsory license.

And the last sign of this type of administrative offence is their subjectivity.
Administrative offences in t intellectual property are acts committed by the subject
of'the offence, since not every person who commits a publicly harmful administrative-
unlawful act is subject to administrative liability (Frolov, Vasy’l’yev, 2014). He/she
should be aware of and manage his/her own actions, reach a certain age, and so
on. Without this, a person cannot be recognized as an offender, and committing
a socially harmful act — an administrative offence. The legal characteristic of the actor
of administrative offences in intellectual property allows to determine the social
and legal nature of their actors, to identify the causes and conditions that contribute
to the development of administrative tort in the field of intellectual property, because,
the correct determination of the legal status of the actor of this administrative offence,
setting the level and directions of his/her professional training, social, financial status,
as well as personal interests and preferences contributes to a complete and objective
aligning administrative offences committed by participants in the analyzed field. In
other words, the concept of “subjectiveness of an administrative offence in intellectual
property” answers the question not only of who can commit a particular offence
under specific circumstances, but also in what socio-legal status and using what
professional, personal and unlawful behaviour of a specific participant of intellectual
property relations may be formed.

4. Conclusions

Thus, an administrative offence in intellectual property can be defined as envisaged
by the legislation on administrative liability socially harmful, unlawful, guilty act
committed by the actor of such unlawful acts that encroach on the set of property
and personal non-property rights to the results of conscious intellectual artistic activity.
If a person commits an administrative offence in intellectual property containing
the composition of an administrative violation this will be ground for bringing
him/her to administrative liability and applying to it appropriate administrative
penalties. depending on the type of offence in relation to specific intellectual property
objects, liability for violation of rights for which are established by law.

We believe that an urgent measure to improve the legal framework for
the protection of intellectual property is the allocation of relevant administrative
offences in a separate chapter of the Special part of the CUAO. Certainly,
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the integration of rules is not capable of eliminating all the difficulties, since there
are also problems that, as the practice shows, usually come to the fore — problems
related to the enforcer’s personality. But this does not mean that, since there are
enforcement problems, the law should not be improved. After all, to achieve a truly
effective result of improving the administrative and legal protection of intellectual
property, just combining the relevant articles of law in a separate chapter will not be
enough. The new structural element of the CUAO should be based on the current
concept of intellectual property protection and have an appropriate structure that
meets the current requirements.
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Y cmammi  posensamymo  o0mopiony  epyny — aOMinicmpamueHux — Npagonopyuienb - —
AOMIHICMPAMUBHUX —NPABONOPYULeHb V  chepi  IHMENeKmyaibHol 61ACHOCMI K  OCHOBU
aominicmpamusHoi eionosioanvnocmi. Iliokpecatoemocs, wo 00 EKMUBHUMU O3HAKAMU YbO2O
AOMIHICTPANUBHO20 NPABONOPYULEHHSL € 11020 CYCRINbHA WKOOA, RPOMUNPAGHICMb MA NOKAPAHHS,
a cyb’ekmusHUMU — BUHHICIMb Ma cyO 'ekmusnicmy. ITiokpecnoembes, wjo aulie 3a Hasa8HOCMI 6CIX
YUX O3HAK MOJICHA 2080PUMIU NPO KEANIQIKayito OisHHS QI3uUHOL 0coOU K AOMIHICMPAMUBHO20
NpAGONOPYUIeHHA Ma BUPIUWEHHA NUMAHHA NPO NPUMACHEHHA i 00 adMIiHicmpamueHol
gionosioanvHocmi. Busnauenns mepmina «aominicmpamuene npasonopyuieHus y  cgepi
iHmenexmyanvioi 61aAcHOCMI» NPONOHYEMbCA MAKUM, WO Nepeddaueno 3aKoHOO0ABCHIGOM
npo AOMIHICMpPamueHy GION0BIOANIbHICMb 3d CYCNIIbHO WKIOIUGUI, NPOMUNPAGHUL, GUHHULL
BUUHOK, BYUHEHULl CYO eKmamu maxkux npomunpasHux Oil, Wo NoCA2alomsb HA CYKYNHICHb
MatiHa ma ocooucmi HemMatlHo8l NPaea Ha IHMeLeKmMmyaibHi pesyriomamu. Bemanosneno, wo 6ci
CKAAOU AOMIHICMPAmMueHUX Npasonopywens vy cgepi inmenekmyanvroi erachocmi (cm. 51-2,
107-1, 156-3 (y uacmuni, wyo cmocyemucs 00’ exmie inmenekmyanoHoi enacnocmi), 164-3, 164-6,
164-7, 164-8, 164-9, 164-13) icnytoms maki enemenmu, K 00 €KMUSHI 03HAKU Ma CyO €KMUBHI
O03HAKU, SIKI Y C60ill €OHOCMI YMBOPIOWNb CKIAO AOMIHICMPAMUBHUX NPABONOPYUEHb YIET
epynu. 3aznauaemucs, wWo €OUHUM POOOBUM 00 EKMOM YUX AOMIHICIMPAMUBHUX NPABONOPYULEHD
€ epyna CyCcnilbHUX GIOHOCUH IHMENEKMYaIbHOI 61ACHOCI, SIKIi OXOPOHSIOMbC 3AKOHOM NPO
AOMIHICMPamueHy 8i0N08IOANIbHICIY, A NPeOMemoM Yici epynu CyCniibHux 8iOHOCUH € 00 €kmu
inmenexmyanvHoi rachocmi. J{o6edeHo, wo 00 €EKMUBHOIO CMOPOHOIO AOMIHICMPAMUBHUX
npaeonopyuiend y cgepi inmeniekmyanvbHoi 61dcHOCMI € CYKYNHICMb Ccnocobié nopyulenHs
npae inmenexmyanvbHoi en1acnocmi. 36epmacmvcs yeaza Ha me, WO HA APAKMUYI NOPYUICHHS
npae iHmMeleKmyanbHol 61acHOCmi Ha pi3Hi 00 '€Kmu Mae pisHi eKOHOMIUHI, coyianvhi ma
npaeosi HACIiOKU, a Momy CMyniHb IXHbOI COYIANbHOI WKOOU pI3HA, Ma ICHYE HeoOXIOHICHb
Jughepenyiosamu  aOMIHiCMpamuery  8IONOBIOANLHICIG  3ANEHCHO  8I0  [HMENeKMYalbHOL
enachocmi. Cy0 ’eKmuHi  0O3HAKU AOMIHICMPAMUBHUX NPABONOPYULeHb Yiel epynu, sKi
npedcmasneni ix cy6’ckmom, 6cmano8IomMsvcs, a Cy6 cKmueHa cmopoHa XapaKxmepuzyemucs
MUM, WO 60HU GUUHEHT Julle HABMUCHO.
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aIMIHICTPaTUBHUI NPOCTYNOK, iHTENEKTyalbHa BIACHICTh, OO €KTHUBHI O3HAKM, IiJICTaBa
aJIMIHICTPATUBHOI BIMOBIIaIBHOCTI, Cy0’€KTHBHI 03HAKH, c(hepa IHTEIeKTyalbHOT BJIACHOCTI.
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