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“PROPORTIONALITY TEST” IN THE LEGAL REGULATION
OF RESTRICTION AFTER THE TERMINATION OF PUBLIC SERVICE
CAREER: SEARCH FOR AN OPTIMAL MODEL

Purpose — the substantiation of the expediency to set restriction after the termination
of the public service career, which is based on “the proportionality test”, distinguishing
the unified standards for the consolidation of its elements.

Research methods. The paper is executed by applying the general research and special
methods of scientific cognition. The dialectical method, as a basic one, allows the author
to find out the essence of proportionality test, its narrow and broad sense, to justify its
fundamental value for the model of legal regulation of a relevant restriction. The Aristotelian
method makes it possible to study the challenging issues of standardizing the principles
of its restriction that has caused “defectiveness” of its comprehension and application.
Using the logical-semantic method, the author specifies the concepts list, comparative-
legal — special features of perception of elements of the proportionality test in the rulemaking
practice of countries of the world. Using the forecasting and modeling — the proposals on
basic standards of the model of the relevant legal regulation are formulated.

Results. The article analyses the basic doctrinal approaches for the understanding
of proportionality test, its narrow and broad versions, justifies its basic role for the shaping
of a model of legal regulation of the restriction as an instrument for corruption prevention in
the legal area. Based on the analysis of rulemaking practice of countries of the world, it is
proved the availability of a steady trend towards the perception (non-system, differing degree
of the manifestation and consolidation) of the elements of proportionality test in the legal
regulation of the restriction, which has resulted in excessive interference in the private
autonomy of an individual, discrimination of the latter. The author marks particular cases
of the subject-related rulemaking practice of different countries and renders the standards
of the model of legal regulation of the restriction.

Conclusions. In the context of active use of a unique resource of the restriction after the termination
of public service career as an instrument for corruption prevention in the private sector, “the
proportionality test” in its broad sense, as the mix of several obligatory complex elements, should
be the basis for shaping model of its legal regulation which is perfect in content and effective in use.
The author proposes to consider the following as the standards of such regulation: 1) legislative
(along with a simultaneous correlation with the codes of conduct for public servants) consolidation
of the provision of absolute determination of the content (excluding the opportunity to use
evaluative provisions) towards all elements of the mechanism of the specific restriction, 2) absolute
determinacy of the fixed basic standards-definitions; 3) unification of the provisions about
the subject of restriction with the elimination of any preconditions for possible discrimination;
4) specification of the scope for interference including “the former” public service of an individual,
as well as the minimization of restriction validity (one year); 5) standardization of the provisions
on the legitimate goal of the restriction, the content of which is relevant to all elements of the latter;
6) detailed elaboration of the regulation of the procedure for the individual’s employment
after the termination of public service career; 7) corresponding tie between a subtle provision
and instructions of guaranteeing appeals and redress related to the use of the restriction resource.

Key words: private sector corruption, filter, expediency, need, balance between public and
private interests, legislation, standards, elements.
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1. Introduction

In the context of searching for effective instruments for
corruption prevention in the private sector, the interested
community should focus on the unique kind of “anti-corruption”
restriction — the restriction after the termination of public service
career. Despite the available practice of different countries
of the world in regulatory consolidating of the principles of its
application as well as the provisions of international legal acts
in terms of the implementation of this kind of restriction,
unfortunately, it is impossible to hold its designated
purpose effective. Moreover, the variability of perception
of international subject-related regulations and the formulation
of the national practice in the specific rulemaking, thus
the application, confirm the multiple cases of its “defective”
identification with an opportunity of legitimate coercive
arbitrary interference in “private autonomy of the individual”,
discrimination based previous employment of the person
etc. The lack of a unified model of standardized nature
regarding the regulation of the principle of the restriction’s
use negatively affects the comprehension of the essence, aim
and specifics of this type of ‘“anti-corruption” restriction,
causes the inconsistency and “defectiveness” of its use, as
the very instrument for corruption prevention, and mainstreams
the search for the universal “basic” foundation which would
permit consolidating the entire uniqueness of the restriction
and unifying the top priorities of the subject-related national
rulemaking and law enforcement. “Proportionality test” may act
as that sort of foundation, which will make it possible to define
the limits of a balanced, guaranteed, legitimate, burdensome,
intrusiveuseoftherestriction, thereby stipulatingits effectiveness
as a means of corruption prevention in the private sector. The
model shaping is directly connected with the renewal of its
scientific basis related to the understanding of “proportionality
test” and restriction after the termination as a type of “anti-
corruption” restriction. Disappointingly, there are no complex
researches exclusively devoted to the relevant subject-matter.
At the same, the individual issues of “proportionality test” were
covered in the papers of S. Pohrebniak, S. Venher, S. Shevchuk,
S. Holovatyi, T. Fulei, M. Luchenko et al., the problems
of “anti-corruption restrictions” — in the papers of O. Dudorov,
K. Berdnykova, S. Kushnir, M. Khavroniuk, O. Mykolenko et
al., and the foreign practice of their application — in the papers
of F. Fluri, M. Villoriia, S. Synnestrom, Ya. Bertok, S. Zymneva,
A. Chumakova et al.
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There are few papers which highlight the challenges of combining anti-corruption
subject-matter and “proportionality test” (for example, the contributions of V. Kolpakov);
however, they are also characterized by other purposes. All of this causes the set of arficle’s
goal which involves substantiating the efficiency following available sources, shaping
the model of legal regulation of restriction after the termination of public service career
that should be based on “the proportionality test”, highlighting the unified standards on
the fixation of its elements. The article is elaborated through using both general research
and special methods of scientific cognition, the combination of which permits the author
to reach the specified purpose, guarantee the comprehensive nature of the study of subject-
matter as well as the veracity and credibility of results. Due to the use of the dialectical
method as a basic one, it is found out the essence of “proportionality test”, its “narrow”
and “broad” understanding, and its “basic” essence for restriction after the termination
of publicservice career in shaping the model of legal regulation of the latter is substantiated.
The Aristotelian methods are applied while processing source subject database, detecting
challenging aspects of standardizing principles of the use of the restriction resource.
The logical-semantic method makes it possible to extend, specify the conceptual topical
list, comparative-legal method — to compare the features of the experience of different
countries of the world in perceiving of individual elements of “proportionality test” in
the legal regulation of the restriction after the termination of public service career. By
utilizing the methods of forecasting and modeling, the author makes recommendations
for “basic standards” of shaping a relevant model of the legal regulation.

2. “Proportionality test”: fundamental professional doctrinal approaches to
the comprehension

The majority of available professional scientific resources link “proportionality
test” (the following is considered as synonyms: “principle of proportionality”,
“proportionality”, “doctrine of proportionality”, “theory of proportionality” etc.) with
the rule of law and justice and define it as “the guarantee of balance between public
and private interests <...> in cases <...> of the conflict of such interests”!; “a balance
between public and private interests <...>1in cases of possible restriction of the individual’s
rights by the state authorities”; “a balance of interests when the goals of restriction
of the individual’s rights are essential and the means for their achievement is minimally
burdensome for the individual’; “smart measures (applicable, necessary, commensurate)

"'Totskyi, B.A. (2013). Proportionality test: historical aspect and theoretical components.
Journal of Kyiv University of Law, no. 3, pp. 70-74 [Touskuii b.A. IIpuHuun nponopuiiHoCTi:
ICTOpHYHUIT acleKT i TeopeTH4Hi cKianoBi. Yaconuc Kuiscvkoeo ynieepcumemy npasa. 2013.
Ne 3. C. 70-74].

2 Totskyi, B.A. (2013). Proportionality test: historical aspect and theoretical components.
Journal of Kyiv University of Law, no. 3, pp. 70-74 [Toupkuii b.A. TIpuHIuN npomnopiiiiHOCTI:
ICTOPUYHHUI acleKT i TeOpeTHYHi ckianoBi. Yaconuc Kuiscokoeo yHieepcumemy npaea. 2013.
Ne 3. C. 70-74].

3 Pohrebniak, S.P.(2012). Proportionality test in Ukrainian legal practice and the ECHR practice.
Legal support of an effective use of decisions and application of the ECHR practice: collection
of scientific articles of International scientific-practical conference (Odesa, March 15, 2012).
Odesa: National University “Odessa Law Academy”, pp. 294-310 [ITorpeounsik C.I1. TIpunnummn
HPONOPUIHHOCTI B yKpaiHCBKiH opuanuHiil npaktuwi Ta npaktuii €CIL IIpasose 3a6e3neuenns
eexmugnozo euxopucmanms piwens i sacmocysanna npaxmuxy €CILI : 30ipHUK HayKOBUX
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for pursuing the legitimate public goal™; “a correlation of authoritative influence on
the private life <...> with an idea of restriction of such authority <...> while there are
no alternatives to the coercive interference and minimization of the latter one (through
means) taking into account of those variants, which are statutorily consolidated <...>
for the achievement of a particular goal etc. Thus, the analysis of the above provisions
permits conditionally emphasizing two “basic” approaches to its understanding. The
first is associated exclusively with a balance between (sometimes, it is used the words
combinations “fair balance”, “smart balance”® public and private interests, thus its
identification with “commensuration”, “dimensionality”, “proportionality”’. It may be
considered as one providing the study of “proportionality test” in its narrow sense. Indeed,
the second approach without taking exception against the importance of the relevant
balance associates it with “substantiation”, “determinacy”, “the legitimacy of public
goal”, “minimal burdensomeness for the person whose rights are restricted™ 1. e. it is
characterized by the review of “proportionality test” in its broad sense with highlighting
of other important elements of its complex resource through eliminating the preconditions
for its identification with a balance between public and private interests “at any cost”,
“under any circumstances”, “in any way”, etc. In the context of the inextricable connection
between “proportionality test” and the rule of law, the consideration in the broad sense as
a combination of several elements of its content is feasible and one that permits clarifying
its real potential. What are these elements? Despite the diversity of doctrinal professional
approaches to their name and consistency of presenting, one can touch upon the next
“basic” model of their mix, which is formed taking into account the ECHR practice
regarding the use of provisions of the European Convention on Human Rights and relative
practice of the national judicial institutions of different countries of the world, namely:

crareii MikHapoIHOI HayKOBO-TIpakTUUHOT KoHdepenuii, m. Oneca, 15 6epe3nst 2012 p. / 3a 3ar.
pen. C.B. KiBanoBa. Oneca : Harionansnuit yniBepeutet «Oiecbka FOpuanIHA akaaemis», 2012.
C. 294-310].

4 Yevtoshuk, Yu.O. (2015). Proportionality test as an essential component of the rule of law
(Extended abstract of candidate’s thesis). Kyiv [€Bromyk F0.0O. [IpuHuun nponopuidHOCTI SK
HeoOXi/IHa CKJIa/I0Ba BEPXOBEHCTBA IpaBa : aBToped. 1uc. ... KaHj. opul. Hayk ; 12.00.01. Kuis,
2015. 16 ¢.].

> Luchenko, M.M. (2019). Proportionality principle in administrative proceedings (Extended
abstract of candidate’s thesis). Zaporizhzhia [JIyaenko M.M. Ilpunnum nponopuiitHOCTI
B a/IMIHICTPATUBHOMY CY/IOYHMHCTBI : aBTOped. JHC. ... KaH1. ropua. Hayk : 12.00.07. 3anopixxoxs,
2019. 18 c.].

¢ Tatsii, V.Ya., Petryshyn, O.V. (eds.) (2017). Great Ukrainian legal encyclopedia: in 20 vol.
Kharkiv: Pravo, vol. 3: General theory of law [Benuka ykpaiHchbka HOpHIUYHA CHIIUKIIOTCTIS
y 20 1./ peakon. : B.A1. Tauiii, O.B. Ilerpumun Ta in. Xapkis : [Ipaso, 2017. T. 3 : 3aranbHa Teopis
mpasa. 932 c.].

" Yevtoshuk, Yu.O. (2015). Proportionality test as an essential component of the rule of law
(Extended abstract of candidate’s thesis). Kyiv [€Bromyk FO.O. [Ipunuun nponopuiiHOCTI SIK
HeoOXIi/IHA CKIIaJI0Ba BEPXOBCHCTRA ITpaBa : aBToped. IucC. ... KaH/. opul. Hayk ; 12.00.01. Kuis,
2015. 16 ¢.].

§ Totskyi, B.A. (2013). Proportionality test: historical aspect and theoretical components.
Journal of Kyiv University of Law, no. 3, pp. 70-74 [Toupskuii b.A. TIpuHIun nponopiiiHoCTi:

ICTOPUYHHUI aCMeKT i TeOpeTH4Hi ckianoBi. Yaconuc Kuiscokoeo yHisepcumemy npaea. 2013.
Ne 3. C. 70-74].
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first, relevance (sometimes the provisions on “expediency”, “feasibility” are found) as
a complex element which arranges justifiability (or “conformity”) of legitimate (one
should separate from legal) limit, legitimacy and legal certainty; second, a need which,
in its turn, provides for the combination of “minimal” interference of the public entity
in the “private autonomy of the individual™ and the use of “less intrusive measures™!
for such interference. At last, third, it takes place a balance between public and private
interests, the guarantee of compensation of possible harm caused to the individual as
the very interference in the “private autonomy of the individual”, as well as its limits.
Each of elements is “complex”, complements each other and only in the aggregate forms
that unique resource of “proportionality test” which makes it possible to consider it
as a kind of “filter”, on the one hand, for ensuring the implementation and protection
of public interests during the professional activity of individuals authorized to perform
the functions of the state or local government, as well as the instrument for corruption
prevention in the private sector after its termination, and on the other hand, for preventing
arbitrary interference in “the private autonomy” of such individuals.

3. Restrictions for an individual after the termination of public service career as
an area of “proportionality test” objectification

Legal and regulatory framework of the relevant kind of “special” restriction is well-
established by the international anti-corruption standard. The United Nations Convention
against Corruption (art. 12) stipulates introducing of restrictions “in appropriate cases
and for a reasonable time”!! on the professional activity of the ex-officials in the private
sector after their retirement, resignation or in case of other reasons if such activity is
directly associated with the functions which individuals have performed during their
career or which they have controlled'?. Thus, the provisions defining the mentioned
restriction as “an instrument for corruption prevention in the private sector” fixe
its specific features which determine the unique nature of its recourse. At the same
time, these provisions, as well as Recommendation Ne R (2000) 10 of the Committee
of Ministers to Member states on codes of conduct for public officials, consolidate
the elements of “proportionality test” as “standards” for the national rulemaking in
terms of the regulation of the relevant issue the implementation of which, as the analysis
of the legislation shows, is varying.

? Yevtoshuk, Yu.O. (2015). Proportionality test as an essential component of the rule of law
(Extended abstract of candidate’s thesis). Kyiv [€Bromyk F0.0O. I[IpuHuun nponopuidHOCTI SK
HeoOXiJHaA CKJIa0Ba BEPXOBEHCTBA ITpaBa : aBToped. Juc. ... KaHA. Iopu. Hayk ; 12.00.01. Kuis,
2015. 16 ¢.].

"UN Development Program in Ukraine (2016). Lifestyle monitoring: review
of the international practice in Ukraine. Kyiv [MoHITOPHHT CIIOCOOY KUTTS: OIS MI>KHAPOTHOT
MIPAaKTUKH, MOJKJIMBICTh 3acTocyBaHHsl B YkpaiHi / [Iporpama po3sutky OOH B Vkpaini. Kuis,
2016. 36 ¢c.].

" Holovkin, B.M. (ed.) (2019). Corruption prevention: textbook. Kharkiv: Pravo [3amo6iranms
xopynii : nigpyunuk / b.M. Tonoskin, B.®. O6onennes, M.B. PomaHoB Ta iH. ; 3a 3ar. pex.
B.M. Tonoskina. Xapkis : I[Ipaso, 2019. 296 c.].

12 Holovkin, B.M. (ed.) (2019). Corruption prevention: textbook. Kharkiv: Pravo [3amo6iranms
kopynuii : migpyunuk / .M. T'onoBkin, B.®. Obonenues, M.B. Pomanos Ta iH. ; 3a 3ar. pen.
B.M. lonoBkina. Xapkis : IIpaso, 2019. 296 c.].
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Hence, when regulating the specific issue, as a rule, the legislator solidifies
the provisions either in the “basic” anti-corruption legislative act (for example,
the experience of Ukraine, Georgia) or the legislative act on the public service
(for example, the experience of Germany) or duplicates these provisions in the acts, which
accumulate moral and ethical principles for the conduct of individuals entrusted with
public powers (for example, Netherlands, Slovakia) when choosing one of the mentioned
alternatives. At the same time, the degree of detailed elaboration of the provisions also
varies: from general definitions, incl. the use of evaluative provisions, to the defined
rules. The latter option is the best one (it can be defined as ideal) under the conditions
of searching for an optimal model of legal regulation of the relation directly connected
with the use of restriction resource, because it is ensured the unification of their
interpretation and application and the practice of the latter is formed due to the totally
defined rules, which are similar in terms of content and according to text.

Restriction after the termination of public service career (however, in the legislation
of different countries, there are provisions on “restriction after the termination
of executing activity related to the performance of functions of the state or local
government”!3, “restriction on employment in the private or non-governmental sectors
after the dismissal from public office”!4, “restriction on employment after the dismissal
from office”'®, “restriction on the professional activity of the former civil servants in
the private sector”!® etc. is oriented towards the special entity who is, unlike the entities
of other “anti-corruption” restrictions, “former” public servant, “an individual who held
political, public post”, “ex-public servant”, “ex-official”. The specific nature of that kind
of entity is caused by the lack of his connection with professional activity, which is
related to the performance of the functions of the state or local government, and relevant

13 Kolomoiets, T.O. (ed.) (2019). Restrictions for persons authorized to perform the functions
of the state or local self-government as a means for prevention of the conflict of private and public
interest: legal aspect: scientific and practical essay. Zaporizhzhia: Helvetyka [OOmexeHHs amst
0ci0, YIOBHOB)KCHUX HA BUKOHAHHS (YHKIIH JepkaBu ab0 MiCIEBOTO CaMOBPSAYBAHHS, SIK
3aci6 3amobiranHs KOH(IIKTY MPUBATHOTO Ta MyOIIYHOTO IHTEPECY: MPABOBUI aCHEKT : HAYKOBO-
npaktiuunmii Hapuc / T.O. Konomoerp, P.O. Kykypyns, C.M. Kyunip ; 3a 3ar. pex. T.O. Konomoets.
3anopixoks : Bunasanunii nim «lenbBerukan, 2019. 80 c.].

" Villoriia, M., Synnestrom, S., Bertok, Ya. (2010). Civil service ethics: prevention of conflict
of interests and requirements for the legislation. Kyiv: Center for Civil Service Adaptation to EU
Standards [Bimtopist M., Cunnaectpsom C., beptok S1. ETnka nepskaBHOT ciry:Ou: 3amo0iraHHs
KOH(ITIKTY iHTEpeciB Ta BUMOTHU JI0 3akoHOnAaBcTBa / mep. 3 annt. 1.C. Uynpuuu. Kuis : [lentp
ajanranii gepaxaBHOI ciyx6u o crannaptis €C, 2010. 104 c.].

15 Suslova, .M., Fluri, F., Badrak, V.V. (eds.) (2017). Parliamentary ethics in Ukraine. Realities
of the needs, prospects (according to the research of the NGO “Center for Army, Conversion
and Disarmament Studies” and the Institute of Social Technologies “Sociopolis™). Geneva, Kyiv
[[MapnamenTchka eTuka B YkpaiHi. Peanii motpedu, nepcriekTHBy (3a MaTepialaMu IO CIiHKEHHS
T'O «lleHTp mocnimpkeHb apMil, KOHBepCil Ta po330poeHHs Ta [HCTUTYTY COIlialIbHUX TEXHOIOT1H
«Couionomicy) / mep. 3 aHm. 3a 3ar. ped. .M. Cycnosoi, @. @iypi, B.B. bagpaka. Xenesa ; Kuis,
2017.56¢.].

16 Villoriia, M., Synnestrom, S., Bertok, Ya. (2010). Civil service ethics: prevention of conflict
of interests and requirements for the legislation. Kyiv: Center for Civil Service Adaptation to EU
Standards [Bimnopis M., Cunnaectpsom C., beprok f1. ETuka nepxaBHOT ciay)O0u: 3amo0iraHHs
KOH(]IIIKTY iHTepeciB Ta BUMOTH 10 3akoHozaaBcTBa / mep. 3 aHnI. 1.C. Uynpunu. Kuis : Ilentp
ajanTanii gep>kaBHoOi ciryxOu 1o crangaptis €C, 2010. 104 c.].
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special legal status. At the same time, the legislation of different countries of the world
involves a variable approach to the identification of the entity: with the application
of restriction to any public servants (for example, the experience of Ukraine, Poland),
with the division of entities into certain types (for example, the experience of Portugal,
Spain), with “binding” to a particular “former” post (for example, the experience
of Canada), an establishment (agency) where they performed their duties at the moment
of career termination (for example, the experience of France). It is more expedient to
extend this restriction, taking into account its essence”, to all individuals who were
empowered to perform the functions of the state of local government thus eliminating
the preconditions for any discriminative manifestations.

The relevant restriction focuses exclusively on the professional activity
of the individual after the termination of public service career, hence, its recognition
as “an instrument for corruption prevention in the private sector”!” for the achievement
of a goal, as follows: “<...> risk minimization of conflict of interests under the servant’s
transfer to other work which is not connected with the performance of the functions
of the state, local government”!®, elimination of the preconditions for the creation
of “favourable perspective post” by the individual in an illegal way”'" through using
benefits of the public service and “prevention of dishonest use of coats by the former
servant when exercising his representative functions”?. In other words, it is expected that
after the termination of the public service career, the individual will forgo “inadequate
use of benefits <...> of the service or post, which <...> has been held”*' and being in
the employment, he will adhere to all principles of the latter and will not “focus” on
planning, using service benefits of his future workplace in the private sector. Despite
the varying definitions of the restriction’s target in the legislation of different countries,
they are typical in content, however, with a diverse degree of provisions specification (from
the general “corruption prevention in the private sector” (that is excessively generalized
provision) to the division under individual components of restriction content). In any
case, the analysis of specific provisions confirms the attempt to consolidate the focus
of restriction on the achievement of a legitimate purpose.

17 Holovkin, B.M. (ed.) (2019). Corruption prevention: textbook. Kharkiv: Pravo [3amo6iranms
kopynuii : migpyunuk / b.M. Tonoskin, B.®. OGonenues, M.B. PomanoB Ta iH. ; 3a 3ar. pen.
B.M. TonoBkina. Xapkis : [Ipaso, 2019. 296 c.].

18 Holovkin, B.M. (ed.) (2019). Corruption prevention: textbook. Kharkiv: Pravo [3amo6iranms
kopynuii : migpyunuk / .M. T'onoBkin, B.®. Obonenues, M.B. Pomanos Ta iH. ; 3a 3ar. pen.
B.M. lonoskina. Xapkis : IIpaso, 2019. 296 c.].

19 Holovkin, B.M. (ed.) (2019). Corruption prevention: textbook. Kharkiv: Pravo [3amo6iranss
kopynuii : nigpyunux / .M. T'onoBkin, B.®. Obonenues, M.B. Pomanos Ta in. ; 3a 3ar. pen.
B.M. Tonoskina. Xapkis : [TpaBo, 2019. 296 c.].

20 Holovkin, B.M. (ed.) (2019). Corruption prevention: textbook. Kharkiv: Pravo [3amo6iranus
xopynuii : migpyunuk / 5.M. Tonoskin, B.®. O6onenues, M.B. PomanoB Ta iH. ; 3a 3ar. pexn.
B.M. Tonoekina. Xapkis : [Ipaso, 2019. 296 c.].

2 Villoriia, M., Synnestrom, S., Bertok, Ya. (2010). Civil service ethics: prevention of conflict
of interests and requirements for the legislation. Kyiv: Center for Civil Service Adaptation to EU
Standards [Bimnopis M., Cunnaectpsom C., beprok f1. ETuka nepxaBHOT ciay)O0u: 3amo0iraHHs
KOH(]IIIKTY iHTepeciB Ta BUMOTH 10 3akoHozaaBcTBa / mep. 3 aHnI. 1.C. Uynpunu. Kuis : Ilentp
ajanTanii gep>kaBHoOi ciryxOu 1o crangaptis €C, 2010. 104 c.].
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“Filtering” activities of the former public servants, the restriction after the termination
of public service career is simultaneously connected with own regulated “red lines”
(standards) the violation of which means “excessive” interference in “the private
autonomy of the individual”. In particular, term and scope of validity of the restriction
are subjected to be standardized. Being guided by recognized standards on “corresponding
cases and reasonable term”?, the legislator of different foreign countries regulated “the
minimization of interference in the private autonomy of the individual”, “the use of less
intrusive measures of interference”, “guarantee of a balance between private and public
interests” in various ways. In the first instance, one should mark that the restriction
doesn’t cover any activity (work) of the former public servant but the very professional,
which is associated with its previous public official activity. Such professional activity in
turn should relate to the private area (“private sector”, “private segment”, “private and non-
governmental activity”’) and the functions, which were exercised by the former public
servant at the post, or in the context of which he performed control functions. It doesn’t
signify the restriction of access of the former public servant to the private sector in
a broad manner. The limits are statutorily applied to the part which is somewhat attributed
to the former activity of ex-official. The lack of such “ties” makes the use of restriction
resource impossible thus, the interference in “the private autonomy” of the former
servant. The extension of the fundamentals of legal certainty significantly contributes to
“tension reduction” in clarifying the objective specifics of this type of restriction. The
practice of Spain is positively characterized as its legislation clearly marks that for
the operation of the restriction “there shall be a connection in the following cases: in
cases of senior officials, it concerns the decisions of immediate superiors and all chiefs
of agencies subordinated based on delegation or re-delegation of authority towards
corresponding campaigns; this is also about the cases when the above individuals take
part in the activities of a collegiate body which decide on such campaigns”. France
provided a list of those institutions that use the provision under consideration, namely:
“<...> posts in any corporations which either get grants from the government or enter
into an agreement with local authorities or foreign governments, ... employment in
property sale agencies or thrifts”*. The legislation of Mexico fixes a quite extensive list
of institutions which are subjected to the restrictions after the termination of public
service career of the individual**. While laws and regulations of Canada and Korea are

22 Holovkin, B.M. (ed.) (2019). Corruption prevention: textbook. Kharkiv: Pravo [3amo6iranss
kopynuii : nigpyunuk / .M. T'onoBkin, B.®. Obonenues, M.B. Pomanos Ta iH. ; 3a 3ar. pen.
B.M. Tonoskina. Xapkis : [TpaBo, 2019. 296 c.].

2 Suslova, .M., Fluri, F., Badrak, V.V. (eds.) (2017). Parliamentary ethics in Ukraine. Realities
of the needs, prospects (according to the research of the NGO “Center for Army, Conversion
and Disarmament Studies” and the Institute of Social Technologies “Sociopolis”). Geneva, Kyiv
[[TapaameHTCchbKa eTHka B YKpaiHi. Peanii morpeOu, nepcrnekTuBy (3a MarepiajiaMu 0 CITiHKCHHSI
I'O «denTp nocaiKeHb apMii, KOHBEpCil Ta po330pOeHH» Ta IHCTUTYTY COLiaNbHUX TEXHOJIOTH
«Corriomnodicy) / mep. 3 anri. 3a 3ar. pea. .M. Cyciooi, ®. ®iypi, B.B. bagpaka. XXenesa ; Kuis,
2017.56c¢.].

24 Suslova, .M., Fluri, F., Badrak, V.V. (eds.) (2017). Parliamentary ethics in Ukraine. Realities
of the needs, prospects (according to the research of the NGO “Center for Army, Conversion
and Disarmament Studies” and the Institute of Social Technologies “Sociopolis”). Geneva, Kyiv
[[TapnamenTchka eTuka B YKpaiHi. Peanii norpedu, nepcrnexTuBy (3a MaTepianaMu A0CIIKEHHS
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oversaturated with evaluative provisions on the issue concerned: “<...> with whom
the individual had important official relations”, “which are tightly bound to the functions
they have performed™ that drastically complicates law enforcement. Presenting details
of the restriction after the termination of public service career (on employment, interest
intermediation, civil matters), the legislator of different countries of the world uses
several fixation models: “strict” with the prescription of possible participation
of the former civil servants in presentation, representative events (for example, the USA
experience) that looks very strict and, in such cases, one can suggest about some kind
of “redundancy” of interference in the private life of the individual. At the same time, it
is widespread “soft model” which defines the limits of interference in terms of the use
of data obtained during the former professional public activity, employment
and contractual relations after the termination of the public service career of the person.
The latter model is well-founded (it covers “risky” range of relations), defined (it doesn’t
provide for “complete” or approximate to such interference) thus, eligible for spreading.
The determinacy of such limits allows unifying the definition and application
of the legislation on the relevant restriction by eliminating preconditions for
the manifestation of unreasonable, subjective discretion hence, the alternative “overrun”
the boundaries of minimal sound “interference in the private autonomy of the individual”.
“Reasonable time” of such restriction is subjected to be standardized. Taking into account
“the value” of information, coat-tails, the experience of the previous public-professional
activity of the individual, opportunities of their use with risk to ensure the implementation
and protection of public interests, on the one hand, and minimization and intrusiveness
of interference in “the private autonomy” of the very former servant, it seems feasible to
consolidate a short period of restriction validity after the termination of public service
career at the regulatory level. The lawmaking practice is characterized by the varying
scenarios: the division of terms depending on the former post of the individual
(for example, in Canada, the term for ex-ministers is two years since the termination
of employment and one year — for other ex-officials), according to an element of restriction
essence (for example, in Ukraine, the term is equal to one year towards employment,
civil and representative relations with the participation of ex-servants, and it is unlimited
towards the use of data obtained during the post), mono term (for example, it takes one
year in Italy, the USA, two years — in Spain, three years — in Portugal, five years — in
France). The specific nature of modern transformational state-building and law-making
processes objectively causes the expediency of standardization of the very short terms
of restriction validity that correlates with the keeping of balance between private

I'O «denTp nocaiKeHb apMii, KOHBEpCil Ta po330pOeHHs» Ta IHCTUTYTY COLiaNbHUX TEXHOIOTIH
«Corriomodicy) / mep. 3 anri. 3a 3ar. pea. .M. Cyciooi, ®. ®nypi, B.B. baapaka. XXenesa ; Kuis,
2017.56c¢.].

2 Suslova, .M., Fluri, F., Badrak, V.V. (eds.) (2017). Parliamentary ethics in Ukraine. Realities
of the needs, prospects (according to the research of the NGO “Center for Army, Conversion
and Disarmament Studies” and the Institute of Social Technologies “Sociopolis”). Geneva, Kyiv
[[TapnamenTchka eTuka B YKpaiHi. Peanii norpedu, nepcrnexTuBy (3a MaTepianaMu J0CIIKEHHS
T'O «llenTp mocimpkeHb apMil, KOHBEPCIT Ta po330pOeHHD» Ta [HCTUTYTY COIiaIbHUX TEXHOJIOT1H
«Coriomnodicy) / mep. 3 anri. 3a 3ar. pea. .M. Cycnosoi, ®@. ®nypi, B.B. bagpaka. XXenesa ; Kuis,
2017.56¢.].
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and public interests when using the relevant kind of restriction. In this respect, positive
practice of those countries whose legislation fixes one-two year period of restriction
validity is justified, and longer terms (incl. five-year term) are a kind of manifestation
of “excessive” interference in “private autonomy” of the person and sometimes, taking
into account the specifics of resident country, organizational aspect of the implementation
of public service, discrimination of the individual based on his former activity. To find
out the actual resource of the restriction after the termination of public service career,
the issues of statutory regulation of the relations of responsibility for violation of this
limit and, at the same time, the guarantee of appealing against its illegal application
and redress gain importance. In this context, it is marked a benchmark experience
of France on the legislative regulation of the relations of obligatory preliminary
consultation (on the termination of public service career) of the individual by authorized
supervisory agency regarding “admissibility”, “inadmissibility”, “admissibility under
certain conditions” of a post in the private sector and procurement of a permit for holding
the post that eliminates the preconditions for varying arbitrary interpretation
and application of the provisions on restriction due to the mandatory nature. In case
of violation of these requirements, the individual is found guilty of “illegal serving own
interests” and brought to criminal liability?. While in Great Britain public servants shall
notify about any attempts of external parties to offer them “future office in the private
sector” and in case of infraction, they are also may be deemed as ones committed
a crime. There is a less restricted procedure of adherence to regulations on restriction
(for example, the experience of Ukraine, Georgia) and administrative and criminal
liability for breach of regulation. At the same time, in case of illegal application
of the restriction to the former public servants, the legislation of most countries
of the world involves guaranteeing of its appeal and compensation for damage that
confirms a solid trend of the legislator’s perception (however, with differing degrees
of perception and detailed elaboration) and search for an optimal model of standardization
of consolidation of all elements of “proportionality test” in regulating the principles
of use of a unique resource of the relevant “special” restriction.

4. Conclusions

In the context of active use of a unique resource of the restriction after the termination
of public service career as an instrument for corruption prevention in the private sector,
“the proportionality test” in its broad sense, as the mix of several obligatory complex
elements, should act as the basis for shaping model of its legal regulation which is
perfect in content and effective in use. The author proposes to consider the standards

26 Villoriia, M., Synnestrom, S., Bertok, Ya. (2010). Civil service ethics: prevention of conflict
of interests and requirements for the legislation. Kyiv: Center for Civil Service Adaptation to EU
Standards [Bimnopis M., Cunnaectpsom C., beprok f. ETuka nepxaBHOT ciyxO0u: 3amoGiraHHs
KOHGIIIKTY iHTepeciB Ta BUMOIU [0 3aKoHoAaBcTBa / nep. 3 annl. 1.C. Uynpunu. Kuis : Llentp
ajianTarii gep:kaBHoi ciyx0u 1o crangaptis €C, 2010. 104 c.].

¥ Villoriia, M., Synnestrom, S., Bertok, Ya. (2010). Civil service ethics: prevention of conflict
of interests and requirements for the legislation. Kyiv: Center for Civil Service Adaptation to EU
Standards [Bimnopis M., Cunnaectpsom C., beprok f1. ETuka nepxaBHOT ciay)O0u: 3amo0iraHHs
KOH(]IIIKTY iHTepeciB Ta BUMOTH 10 3akoHozaaBcTBa / mep. 3 aHnI. 1.C. Uynpunu. Kuis : Ilentp
ajanTanii gep>kaBHoOi ciryxOu 1o crangaptis €C, 2010. 104 c.].
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of such regulation as follows: legislative (along with a simultaneous correlation with
the codes of conduct for public servants) consolidation of the provision of absolute
determination of the content (excluding the opportunity to use evaluative provisions)
towards all elements of the mechanism of the specific restriction; absolute determinacy
of the fixed “basic” standards-definitions; unification of the provisions about the subject
of restriction with the elimination of any preconditions for possible discrimination;
specification of the scope for “interference” including “the former” public service
of an individual, as well as the minimization of restriction validity (one year);
standardization of the provisions on the legitimate goal of the restriction, the content
of which is relevant to all elements of the latter; detailed elaboration of the regulation
of the procedure for the individual’s employment after the termination of public service
career; corresponding tie between a subtle state and instructions for guaranteeing appeals
and redress related to the use of the restriction resource.
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Mema — o61pynmyeantiss JoYiTbHOCHI POPMYBAHHS 0OMECeH s NICTS NPUNUHENHs. NYONIYHOT C1yicou,
nIOIPYHMAM SKOI' € «mecm Ha NPONOPYILIHICHbY, MA BUOKPEMIIEHHSL EOUHUX CIMAHOAPMIE 3AKPINIeHHs
11020 enemenmie.

Memoou Oocniodicenns. Pobomy 6UKOHAHO HA NIOCMAB] 302AIbHOHAYKOBUX | CHEYIAbHUX MemOo0i8
HAYK06020 Ni3HAHHA. [lianekmuynuil Memoo sk 0azosuil 0as 3mo2y 3’acyeamiu CYmHICMb mecmy
Ha NPONOpYitiHicmyb, 1020 8V3bKe Ul WUpOKe pO3yMIHHA, OOIPYHMYSamu 1020 0azoee 3HaUeHHs O
MOO€T NPAB0802O Pecylo8anHs 8I0N0GIOH020 0OMenceHHst. DOPMANbHO-TOSTUHI MEMOOU O 3MO2Y
BUGUUMU NPOOTEMHT ACHEKMU YHOPMYBAHHSL 3ACa0 11020 0OMENHCENHS, WO 3YMOBUNIO «OedeKmHiCby
11020 PO3YMINHA A 3ACMOCYBARHS. 30 00NOMO20I0 JI02IKO-CEMANNUYHO20 MEMOOY KOHKPEMU308AHO
NOHAMIUHUL PAO, 3a60SKU NOPIGHAILHO-NPABOBOMY — OCOONUBOCTNT CHPULIHAINMA eleMeHmie mecniy
Ha NPONOPYIIHICMb Y HOPMOMBOPUILL npakmuyi Kpain céimy. 3a 00nomoeor0 NpocHO3Y6aHHs. mda
MOOENOBANHS CHOPMYTILOBAHO NPONO3UYIT U000 OA308UX CIAHOAPMIE MOOETT BIONOBIOHO20 NPABOBOZO
pe2VIo8anHs.

Pesynemamu.  [Ipoananizo8ano OCHOSHI  OOKMPUHANbHI  NIOXOOU 00 PO3YMIHHA mecmy Hd
NPONOPYILIHICMY, 1020 8Y3bKO2O0 U WUPOKO20 BAPIAHMIB, 008E0eHO 11020 6aA308Y POIb Ot (hOPMYBAHHS
MOO€Ti Npagooeo pe2yiito8aHHs 8IONOBIOHO20 OOMENCEHHs SK ITHCMPYMEHmy 3anodieanHs Kopynyii
y npasositl cghepi. Ha niocmasi ananizy HOpMomeop4oi npakmuku Kpai ceimy 006e0eHO ICHY8aHHs.
CMItIKoi meHOeHYii w000 CRPULIHAMMSL (HECUCIEMHOR0, PI3HO20 CHTYNeHs Npossy U (hikcayii) enemenmie
mecmy Ha NPOROPYILIHICMb Y NPABOGOMY Pe2YO8AHHI BION0BIOHO20 OOMENCEHHS, HACTIOKOM Y020 €
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HAOMIpHe 8MPYUAHHSL Y NPUSAMHY ABMOHOMII0 0co0U, IT OUCKpUMIHayis. Buokpemmoromscs KOHKpemHi
NPUKIAOU MEMAMUYHOT HOPMOMBOPHOT NPAKMUKU PI3HUX KPAiH ma opmymioomscsi CIaHoapmu
MOO€Ii NPAB0BO2O PecYtOBAHHS BION0BIOHO20 OOMENHCEHHS.

Bucrnosku. B yMogax akmuero2o UKOPUCIANHSL YHIKATLHOSO PECYPCY OOMENCEHH S NICsL NPUNUHEHHS
nyoniuHoi cyorcou K iHCmpyMennty 3anodicanHs Kopynyii y npusamiii cgepi niorpymmsm Ons
Ghopmyeants 0OCKOHANOi 3a 3vicmom ma egQekmusHoi @ 3acmoCy8anHi MOOET 1020 Npaso6oco
Pe2YNOBAHHSL MAE  CIY2y8amu  «mecm Ha NPONOPYIUHICMbY Y U020 WUPOKOMY PO3VMIHMI 5K
NOECOHAHHS. OEKITLKOX 0006 SI3KOBUX KOMNIAEKCHUX eleMEeHmis. 3anponoHoeano maki cmanoapmu
Yboeo pezymosanns: 1) 3akoHooasue (3 0OHOUACHOW KOPENAYito 3 KOOeKcamu NO8eOIHKU NYONiuHUX
CYAHCO08YI8) 3aKPINIEHHS NOLOJNCEHL ADCOTIONHO GUZHAYEHO20 3MICTY (3 GUKTIIOUEHHSM MONCIUBOCHIE
BUKOPUCTAHHSL OYIHOYHUX NOTIONHCEHb) CMOCOBHO BCIX elIeMEHMIB MEXAHIZMY 8IONOBIOHO20 OOMENHCEHH S,
2) abcomomHty 8U3HAUEHICMb 3aKPINICHUX 0A308UX HOpM-Oeqpiniyill; 3) YHipiKayiio nonodicersb wooo
cyb’ekma 0oMedNCceHHsL 3 YCYHEHHAM O)0b-SKUX NEPedyMO8 OJIsL MONCTUBOT OUCKpUMIHAaYiL; 4) abcomommy
BUSHAUEHICMb Chep SMPYYANHsL 3 NPAMUM 38 A3KOM 13 «KOTUUWHBOIOY» NYOIIUHOI CIYICO0I0 0co0U,
a maxooic MIHIMI3ayiero cmpoKy Oii obmedceHHs (00uH pIK); 5) YHOPMYSAHHSA NONONCEHL NPO
JeSimumMHy Memy 0OMedICeHH s, 3MIC SIKOI € PelesanmHum YCiM elemMenmam 3Michy OCMAaHHbO2O,
6) Oemanizayito pe2yiro8aHHs Npoyedypu NPayesIaumyeants 0coou nicis NPUNUHeHHs nyOniuHOL
cyorcou; 7) KOpecnoHOYIOUUIL 368 SI30K OCNIKANHUX NONONCEHb | NPUNUCIE 2APAHNTYE8AHHS. OCKAPHCEHHSL
ma 8iOUKOOYBAHHS WKOOU, NO8 SA3AHUX I3 BUKOPUCIAHHAM PECYPCY 0OMENCEHHS.

Kurouosi ciioBa: kopymiis y mnpuBarHiit cdepi, QuisTp, AOpeUHiCTh, HEOOXIAHICTh, OalaHC
yOIiYHMX 1 IPUBATHUX IHTEPECiB, 3aKOHOIABCTBO, CTAHAAPTH, CJIEMEHTH.
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