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NOTES ON THE RELATIONS BETWEEN THE EU AND UKRAINE
AND THE PROGRESS IN THE IMPLEMENTATION
OF THE ASSOCIATION AGREEMENT!

The 2014 Association Agreement between the EU and Ukraine, which replaces the 1994 Part-
nership and Cooperation Agreement, may be considered the most important result of a coop-
eration developed since the beginning of 90's, first in the framework of the European Neigh-
bourhood Policy, then of the Eastern Partnership.

This paper analyses in an essential way the evolving relations between the EU and Ukraine,
and the progress made by Ukraine in pursuing the objectives set forth in the Associa-
tion Agreement. The Author considers the main features of the Agreement, and identifies
and assesses the principal legal issues arising from its implementation.

The Agreement is aimed at deepening political and economic relations between the EU
and Ukraine, and to gradually integrate Ukraine into the EU internal market. It is the first
of a new generation of EU agreements characterized by comprehensiveness, and democratic
conditionality. It requires a broad and detailed work of approximation of the Ukrainian laws
to the EU regulations. Reforms are foreseen in a number of key areas.

Ukraine has been developing a complex strategy to reorient its legal system towards the EU.
According to the 2018 Report on Implementation of the Association Agreement — prepared
by the Government Office for Coordination of European and Euro-Atlantic Integration,
and the Vice Prime Minister's Office for European and Euro-Atlantic Integration, based on
the outcome of performance of the objectives scheduled for 2018, the Agreement was imple-
mented by 52%.

According to the Author, in evaluating the “results achieved” by Ukraine in the approxima-
tion of the national legislation to the EU legislation, it must be taken into account the chal-
lenging situation of the country. The Government and the Verkhovna Rada have been acting
with the aim to pursue the overall objectives of the Association Agreement notwithstanding
the difficult political and administrative situation following the events in Crimea, the Don-
bass conflict, the worsening of the relations with Russia until the termination of the Treaty
of Friendship and the temporary adoption of the Martial Law.

He highlights the efforts of the EU in financially supporting the process of reform in Ukraine,
and of Ukraine towards constitutional and legislative reforms reinforcing the European
choice. Ukraine has finally developed an ad hoc institutional framework, and new legisla-
tion, including amendments to the Constitution, for the implementation of the Association
Agreement.

Relevant progress has been made in various sectors of the cooperation, while in various
others the actions taken are not yet effective. For example, in the sector of the rule of law,

!'This paper is a result of a research started in Autumn 2018 thanks to a CNR STM (short term
mobility), and developed within a broader project carried out at ISGI. The Author sincerely thanks
the Faculty of Law of Taras Shevchenko National University of Kyiv, in Ukraine, where he has
been working in a welcoming and proactive environment.
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various actions were taken, but modest results were achieved in the fight against corruption;
while in the environment sector, which is not considered among the priorities, the Law on EIA
might be considered an important achievement.

In the whole, the implementation of the Association Agreement was evaluated positively
at the highest level of political dialogue, by the 20th EU-Ukraine Summit (9 July 2018),
and the 5th EU-Ukraine Association Council (Brussels, 17 December 2018).

In the Author s opinion, notwithstanding various critical points, the numerous constitutional
and legislative acts, the regulations and the plans adopted in the period 2014-2018, rep-
resent important steps of a broad process of change. He underlines the importance to pro-
ceed focusing not just on the formal harmonization of the Ukrainian legal system to the EU
law, but on the effectiveness and efficacy of the new rules, and their real implications on
the social, economic, political and cultural heritage and life of people.

Key words: EU — Ukraine relations, EU — Ukraine Association Agreement, Implementation
of the Association Agreement, Ukraine reform process, environmental law.
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1. Introduction

The relations between the EU and Ukraine have been
developing and strengthening since the adoption, in 1994,
of the Partnership and Cooperation Agreement (PCA), which
entered in force in 1998. In 2003, Ukraine became, together
with Georgia and Moldavia, one of the European non-member
countries to which is directed the European Neighbourhood
Policy (ENP); then, in 2009, a priority partner in the context
of the EU Eastern Partnership.

In 2012 the negotiations for an Association Agreement
between the EU and its Member States, of the one part,
and Ukraine, of the other part, were finalised.

This course of the relations between the EU and Ukraine
appeared at risk when, in November 2013, the Ukrainian Gov-
ernment suspended the signing of the Association Agreement.
A series of exceptional events followed: on the one hand, huge
protest demonstration and the “Revolution of Dignity”, the gov-
ernment changes, the new presidential and general elections;
on the other hand, the declaration of independence of Crimea
and its annexation to Russia, and the conflict between the new
Government of Kyiv and the Eastern regions of Donetsk
and Lugansk, where referendum on the autonomy were held.

However, on 27" June 2014, the Association Agreement
was signed, and on 16% September 2014 it was ratified by
Ukraine and consent was given by the European Parliament.

The Agreement imposes on Ukraine the pursuit of a series
of goals, and the passing of reforms concerning the rule of law,
democracy, and basic human freedoms (Article 2). It has been
considered, together with the Association Agreements stipu-
lated by the EU with Georgia and Moldova, a milestone in
the history of Europe as a whole, and also an innovative legal
instrument providing for a new type of integration without
membership (Van der Loo, 2014).

After a few years since its adoption, provisional implemen-
tation and, finally, entry into force, an analysis of the evolv-
ing relations between the EU and Ukraine, and of the progress

2 PhD in International Law, he is a Member of the Ordine degli Avvocati (equivalent of the Bar
Council) of Rome, and of the Italian Society of International and EU Law (SIDI). He is working
at the Institute for International Legal Studies (ISGI) of the National Research Council of Italy
(CNR). He is, among other things, a Member of the World Commission on Environmental Law
(WCEL) of the World Conservation Union, a member of the Scientific Committee of the Interna-
tional Court Environment Foundation (ICEF), the Representative of the CNR at the EUROPARC
Federation, a Professor of the Faculty of Law of Taras Shevchenko National University of Kyiv,
a Professor of the Master in Environmental Law at Sapienza University of Rome.
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made by Ukraine in pursuing the objectives set forth in the Agreement, seems therefore,
of great interest. With this aim, I will consider the main features of the Agreement and,
taking into account its model character (it served to a large extent as a template for
the agreements with Georgia and Moldova), I will identify and assess the main legal
issues arising from its implementation, and the first results achieved in the approxima-
tion of the Ukrainian legislation to the EU acquis.

2. The Association Agreement between the EU and Ukraine

The Association Agreement, which replaces the PCA, may be considered the most
important result of a cooperation developed since the beginning of 1990’s, first in
the framework of the ENP, then of the Eastern Partnership. It is the first agreement based
on political association between the EU and any of the Eastern Partnership countries,
and is characterized by its breadth (number of areas covered) and depth (detail of com-
mitments and timelines).

The comprehensive, and complex nature of the Association Agreement, and its politi-
cal and strategic relevance, are reflected in the choice of the legal basis. We may observe
that Article 8 (The Union and Its Neighbours) of the Treaty on the EU (TEU), endows
the EU with an explicit competence to develop a special relationship with neighbour-
ing countries, aiming at establishing an area of prosperity and good neighbourliness,
founded on the values of the Union and characterized by close and peaceful relations.
The EU Council Decision on the signing and provisional application of the political pro-
visions of the Association Agreement, adopted on 17" March 2014, does not however,
refer to Article 8; it instead combines the traditional provision on Association (Arti-
cle 217, Treaty on the Functioning of the EU — TFEU)? with the legal basis for EU action
in the area of Common Foreign and Security Policy (Article 31.1, and Article 37 TEU).

In line with the principles guiding EU foreign policy, one of the main characters
of the Agreement is the so-called democratic conditionality*. This requires the inclu-
sion of conditionality clauses, according to which if the third State violates standards
of human rights or is guilty of serious violations of human rights, the EU reserves
the right to suspend or terminate the agreement (Article 478, Appropriate measures in
case of non-fulfillment of obligations).

The Agreement aims to deepen political and economic relations between the EU
and Ukraine, and to gradually integrate Ukraine into the EU internal market. With regard
to the principles affirmed, it puts a strong emphasis on democracy and the rule of law,
human rights and fundamental freedoms, good governance, a well-functioning market
economy and sustainable development.

3 According to Article 217 of the TFUE (Treaty on the Functioning of the EU), the association
agreements involve “reciprocal rights and obligations, common actions and special procedure”.

4 Before the 90s, all EC economic agreements were inspired by the so-called “ideological
neutrality”: the EC, in entertaining relations, did not take into account if the third State was or
was not respectful of human rights, the rule of law, democracy. In 1991 the European Coun-
cil held in Luxembourg introduced a new policy, confirmed by Article 6 of the 1992 Treaty
of Maastricht, indicating the parameters that would guide the action of the EC with third coun-
tries. Since then, co-operation has become the primary instrument for the promotion outside
of the values of democracy, respect for human rights and affirmation of the rule of law; financial
aid has been granted to third State under the condition of the undertaking of agreed policies.
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In expectation of the completion of the ratification procedure by EU Member States,
the Agreement provisions concerning the respect for human rights, fundamental freedoms
and rule of law; political dialogue and reform; justice, freedom and security; economic
and financial cooperation were provisionally applied since 1% November 2014. The provisional
application of the DFCTA — Deep and Comprehensive Free Trade Area was delayed until
1*January 2016, as part of the overall efforts towards a comprehensive peace process in Ukraine.

The Agreement finally, entered into force on 1% September 2017.

The EU Association Agreements with Georgia and Moldova include a general pro-
vision on the “territorial application”, stating that “the application of the DFCTA in
relation to those areas over which the Government does not exercise effective control”
shall commence once Georgia/Moldova will be able to ensure the full implementation
and enforcement of the DFCTA, in their entire territory.

The Association Agreement between the EU and Ukraine doesn’t address the issue.
The EU and Ukraine agreed however, in the Final Act, that the Association Agreement
shall apply to the entire territory of Ukraine as recognized under international law
and they “shall engage in consultations with a view to determine the effects of the Agree-
ment with regard to the illegally annexed territory of the Autonomous Republic of Crimea
and the City of Sevastopol in which the Ukraine Government does not exercise effective
control”. To overcome the problem of treatment of products exported from the region,
the EU prohibited the imports of goods from Crimea and Sevastopol (cf. Council Deci-
sion Ne 386/CFSP of 23 June 2014. This Decision has been amended several times
and renewed until 23 June 2019 by Council Decision Ne 880 of 18 June 2018).

The EU — Ukraine Association Agreement contains numerous provisions affirm-
ing the principles of independence, sovereignty, territorial integrity and inviolability
of borders. The Parties declare their commitment to the promotion of those principles in
the Preamble, and to the promotion of their respect in Article 2 (Title I, General Princi-
ples), according to which they constitute essential elements of the Agreement.

Furthermore, the strengthening of political dialogue between the Parties in all areas
of mutual interest should “promote gradual convergence on foreign and security matters with
the aim of Ukraine’s ever-deeper involvement in the European security area” (Article 4).

The relevant provisions of the UN Charter and the 1975 Helsinki Final Act of the Con-
ference on Security and Cooperation in Europe are also recalled by Article 7 (Foreign
and Security Policy, 2).

In this regard, we may note that the EU has strongly condemned the illegal annex-
ation of Crimea and Sevastopol to the Russian Federation for the violation of the sov-
ereignty and territorial integrity of Ukraine, and “will not recognize it”. On its side,
Ukraine regards the territory of Crimea as a “temporary occupied territory” (Verkhovna
Rada of Ukraine, 2014).

3. Institutional framework for the implementation of the Association Agreement

Summit meetings, which will take place once a year, shall provide overall guid-
ance for the implementation of the Association Agreement (Article 460). In addition,
the Agreement establishes the Association Council and the Association Committee
(Articles 461-466), the Parliamentary Association Committee (Articles 467—468),
and the Civil Society Platform (Article 469—470).
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The Association Council supervises the implementation of the Agreement, and may
examine any major issues arising within its framework, and any other bilateral or inter-
national issues of mutual interest. It is empowered to make recommendations and deci-
sions to pursue the objectives of the Agreement. In particular, the Association Council
may update or amend the Annexes of the Agreement, taking into account the develop-
ment of the EU law and applicable standards set out in international instruments.

It is composed by the members of the Council of the EU, members of the European
Commission, and members of the Cabinet of Ukraine (Cabinet of Ministers of Ukraine,
2014). It shall meet at the ministerial level at least once a year or according to the specific
circumstances, and shall be chaired in turn by a representative of Ukraine and of the EU.

The Association Committee shall assist the Association Council in the performance
of its duties. It has the power to adopt decisions in some specific cases provided for
in the Agreement, and when delegated by the Association Council. It is composed by
representative of the Parties at senior civil servant level. For Ukraine, the members
of the Association Committee are the Deputy Ministers responsible for European inte-
gration issues, the Deputy Minister of Economic Development and Trade, as well as
the deputy heads of other executive authorities with competences related to the imple-
mentation of the Association Agreement (the EU-Ukraine Association Committee met
on 13—15 July 2015 in Brussels; on 5—6 July 2016 in Kyiv; on 29-30 June 2017 in Brus-
sels; on 5 October 2018 in Kyiv).

The Decisions of the Association Council, and those of the Association Committee,
shall be binding upon the Parties, which shall adopt appropriate measures to implement
them. The legal nature of these decisions might be argued. In my opinion, the fact that
the binding decisions of the Association Council and the Association Committee are
adopted by agreement and following completion of the respective internal procedures,
leads to consider them as international agreements in simplified form. A specific issue
might however, arise from these binding decisions, whenever they will be adopted,
because international agreements lack of direct enforceability in the Ukrainian legal order.

4. The Association Agreement and the Ukrainian legal system: first issues

Various legal and judicial issues have arisen for Ukraine in the course of implement-
ing the Association Agreement into its legal system. Since the very beginning, the ques-
tion arose about the value of the EU acquis, including the case law of the Court of Justice
(CJEU), in the Ukrainian legal system. In November 2014, the Ukrainian High Adminis-
trative Court interestingly stated that the EU law and the case law of the CJEU couldn’t
be considered as part of the Ukrainian legal system; however, “legal positions as they are
formalized in decisions of the CJEU can be taken into consideration by administrative
courts as argumentation, reflection regarding harmonious interpretation of Ukrainian
legislation in line with established standards of the EU legal system™.

On 2 June 2016, the Law on Amending the Constitution of Ukraine envisaged the aboli-
tion of the system of high specialized courts, thereby undermining the value of this judge-
ment by the High Administrative Court. It however introduced some provisions aimed to
avoid one of the possible conflicts between some provisions of the Association Agreement

3 Kyiv District Administrative Court Judgment Ne 2/416 of 25 November 2008.
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and the Ukrainian Constitution (Petrov, 2018). It had in fact been argued that the provi-
sions of Article 8 of the Association Agreement, binding Ukraine to ratify and implement
the Rome Statute on the International Criminal Court (ICC) and its related instruments,
were imposing commitments on Ukraine which contradict the national Constitution.
In particular, because the provision in Article 1 of the Statute affirms that the ICC shall be
complementary to national criminal jurisdictions, while the Ukrainian Constitution prohib-
its delegation of judicial powers to bodies other than the Ukrainian courts, and establish-
ment of new courts that are not provided in the Constitution®.

In a Judgment of 11"™ November 2001 (case Ne 1-35), the Constitutional Court
of Ukraine had in fact affirmed that several provisions of the Rome Statute were not
in conformity with the national Constitution. To overcome this judgment, the new text
of Article 124 of the Constitution, as amended, include a specific provision reading:
Ukraine may recognize the jurisdiction of the International Criminal Court as provided

for by the Rome Statute of the ICC (paragraph 6). This provision will become effective
since 30 June 2019.

More generally, the 2016 Law was aimed to ensure the respect for the principle of the rule
of law, and to pursue the efficiency, the independence and impartiality of the judiciary
(Title Il — Justice, Freedom and Security of the Association Agreement).

5. The European choice of Ukraine and the relations with the Russian Fede-
ration

In September 2018, with the intention to consolidate the Euro-Atlantic and EU
choices of Ukraine at the level of the Constitution, the President introduced to the Parlia-
ment the draft Law Ne 9037, on the Strategic Course of the State towards Ukraine s Full
Membership in the EU and the North Atlantic Treaty Organization (NATO).

On 20™ September 2018, the Parliament voted to submit the presidential draft Law to
the Constitutional Court, which adopted a positive Opinion on the compliance of the draft
Law with Articles 157 and 158 of the Constitution (Constitutional Court of Ukraine,
2018), giving “green light” for its adoption.

Then, on 22" November 2018, the Parliament preliminarily approved the Law,
which provides for the declaration, at the Preamble level, of the European identity
of the Ukrainian people and the irreversibility of the European and Euro-Atlantic course
of Ukraine’. The Law, finally signed by the President of Ukraine on 7th February 2019,
defines the powers of the Parliament, as well as of the Government and the President,
in developing and implementing the EU and Euro-Atlantic course of the State. Accord-
ing to some comments, these amendments would have required further analysis (Kyry-
chenko, 2019).

¢ Ukraine is not yet a party to the Rome Statute. Nevertheless, on 17 April 2014, the Gover-
nment accepted the ICC’s jurisdiction over alleged crimes committed on its territory from
21 November 2013 to 22 February 2014. On 8 September 2015, the Government lodged a second
declaration under Article 12 (3) of the Statute accepting the exercise of jurisdiction by the ICC in
relation to alleged crimes committed on its territory from February 2014 onwards, with no end
date. Info at the website of the ICC: https://www.icc-cpi.int/ukraine.

7 The 5™ preamble paragraph has been supplemented with the words “and confirm-
ing the European identity of the Ukrainian people and the irreversibility of the European
and Euro-Atlantic course of Ukraine”.

154 AnminictparuBHe mpaso i mpomec. — Ne 2 (25). —2019.



3APYBIKHE AIMIHICTPATUBHE ITPABO TA ITPOLIEC

Ukraine has been developing a complex strategy to reorient its legal system towards
the EU, facing at the same time the worsening of the relations with the Russian Federa-
tion. In this context, on 6™ September 2018 the Council of National Security and Defense
adopted a Decision to suspend Ukraine from the Treaty on Friendship, Coopera-
tion and Partnership between Ukraine and the Russian Federation, and to declare to
the Russian Federation the desire of Ukraine to terminate it (in accordance with Arti-
cle 40 of the Treaty itself). To implement the Decision, the President adopted, according
to Article 107 of the Constitution, the Decree Ne 284 of 17" September 2018, and intro-
duced to the Verkhovna Rada the draft Law Ne 206 of 3™ December 2018.

On 6" December 2018, the Verkhovna Rada passed the Law, which provides
for the termination of the Treaty from 1% April 2019, and the President signed it on
10" December 2018. The explanatory note to the draft Law states that “the ongoing
aggression of the Russian Federation caused significant violations of most of the Trea-
ty’s articles”, and that there are no signs of Russia’s good faith to eliminate violations
and compensate for the damage caused (Poroshenko proposes terminating Treaty
of Friendship with Russia, 2018). The termination of the Treaty is expected to facilitate
proper and effective protection of the national interests of Ukraine, and the strengthening
of the relations with the EU. According to the President, the non-renewal of the Treaty
with Russia should not be viewed as an episode, but “as part of our strategy for a final
break with the colonial past and reorientation towards Europe <...> other components
of'this strategy are: visa-free, Association Agreement with the EU, Tomos on the creation
of an autocephalous independent Ukrainian church, enshrined in the Constitution on
accession to NATO and the EU <...>” (President of Ukraine signed a law on the termi-
nation of friendship with Russia, 2018).

The ongoing conflict in the Eastern Regions was also at the base of the Martial Law
introduced for a 30-day period, from 26" November 2018, and effective in Vinnytsia,
Luhansk, Mykolaiv, Odesa, Sumy, Kharkiv, Chernihiv, Donetsk, Zaporizhzhia, Kherson
regions, and the Ukrainian inland waters of the Azov-Kerch water area. According to
this Law, entry to Ukraine to male citizens of the Russian Federation aged 16 to 60 years
was temporarily prohibited (from 30™ November 2018), as well as entry to Crimea was
prohibited for foreigners. Furthermore, States authorities had the right to impose various
restrictions on nationals (from, among others, confiscating property, vehicles, machinery
and equipment for the needs of the State, to restricting the scope of information that may
be disseminated by the media).

6. The implementation of the Association Agreement in the Ukrainian legal system

The implementation of the Association Agreement requires a broad and detailed
work of approximation of the Ukrainian laws to the EU regulations. Reforms are fore-
seen in a number of key areas: public governance, justice, law enforcement, consumer
protection, and economic sectors such as: energy, transport, environmental protection,
industrial development, social development and protection, education, youth, culture.

In order to ensure efficient coordination of the public policy in this sphere, the Gov-
ernment Office for European Integration was established in the Secretariat of the Cabinet
of Ministers of Ukraine; and positions of Deputy Ministers on European integration were
introduced (Klympush-Tsintsadze, 2019).
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Among the numerous acts adopted, we might mention the Resolution of the Cab-
inet of Ministers Ne 847 of 17" September 2014, on the Action Plan on Implementa-
tion of the Association Agreement for the Years 2014-2017, and the Resolution of 25th
October 2017, on the Action Plan on Implementation of the Association Agreement for
the Years 2018-2020, as well as the Resolution of 31 May 2017, on the Procedure for
Planning, Monitoring and Assessing the Implementation of the Association Agreement.
These Resolutions are binding on the ministries and other executive agencies.

According to the Report on Implementation of the Association Agreement between
Ukraine and the EU 2018 — prepared by the Government Office for Coordination of Euro-
pean and Euro-Atlantic Integration, and the Vice Prime Minister’s Office for European
and Euro-Atlantic Integration, based on the outcome of performance of the objectives
scheduled for 2018, the Agreement was implemented by 52%.

It seems opportune to develop an essential analysis of the progress made in some
sector of the cooperation. For example, as regards the aim of achieving an improvement
in the functioning of the judicial system and the rule of law, the relevant dispositions
of the Agreement definitely set in motion an important series of reforming actions.

Following the constitutional amendments and legislative changes introduced in 2016,
an entire new body of judges was appointed to the Supreme Court of Ukraine after complet-
ing a thorough procedure aimed at selecting candidates with the highest level of professional
competence and personal integrity. With the adoption of the Law on the High Anti-Corruption
Court in June 2018, the setting up of the specialized court also commenced.

However, I share the opinion of various international and EU observers according to
whom there have been modest results in the fight against corruption; not only that of the judi-
cial system, but also that of the ‘renewed’ political-institutional system. The Association
Council itself, at its fifth meeting held in Brussels on 17 December 2018, reiterated that all
anti-corruption institutions must carry out their work free from undue influence.

In the environment sector, which unfortunately is not considered among the priorities
by the Association Council, the cooperation between the EU and Ukraine aims at preserv-
ing, protecting, improving, and rehabilitating the quality of the environment, protecting
human health, prudent and rational utilisation of natural resources (Chapter 6, Environ-
ment, section on Economic and Industrial Cooperation of the Association Agreement).

Article 361 (Cooperation) identifies as areas of cooperation, inter alia: environmental
governance and horizontal issues, including education and training, and access to envi-
ronmental information and decision-making processes. Thus, the Environment Annex
comprehends, among others, a section on environmental governance and integration
of environment into other policy areas, and specific provisions concerning the timeta-
ble for the implementation of the EU EIA (environmental impact assessment) and SEA
(strategic environmental assessment) Directives.

The EIA Directive applies to those public and private projects which are likely to have
significant effects on the environment (Article 1. 1). It defines principles and procedures
of'the EIA, and promotes an overall consideration of the relationship between project and envi-
ronment within the decision-making process. The main steps of the required procedure are:
drafting of an environmental impact study by the proponent, consultation of the authorities
concerned, information and public consultation, final evaluation and final decision.
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In April 2017, Ukraine adopted a new Law on EIA, which is “operative”. This
Law amended various legislative acts. Legal and organizational policies for the EIA
have been defined with a view to avoid and prevent environmental damage, ensure
environmental safety, environmental protection, and rational use and restoration
of natural resources, in the process of decision-making on economic activity likely
to cause a significant impact on the environment, taking into account state, public
and private interests. The EIA shall be mandatory in the process of decision-making
on carrying out the proposed activity identified in the Law (Article 3, Scope of appli-
cation, paragraphs 2 and 3).

According to Article 10 (Expert Commissions on EIA) the competent central author-
ity and the competent local authority may establish expert commissions on EIA, mem-
bers of which shall be appointed for a 3-year period. The competent authority shall main-
tain the roster of experts from which the members of the expert commissions can be
appointed. In Italy, a similar Commission for the verification of the environmental impact
EIA — SEA is placed at the functional dependencies of the Ministry for the Environment,
Land and Sea Protection. It is composed by 40 Commissioners, including the President
and the Secretary. It will make use of a technical committee placed at the functional
dependencies of the same Ministry®.

On 20" March 2018, the Verkhovna Rada also adopted Law Ne 2354-VIII on SEA,
which has been enacted on 12" October 2018. A SEA shall be carried out for draft pub-
lic planning documents in the field of agriculture, forestry, fisheries, energy, industry,
transport, waste management, water use, environmental protection, telecommunications,
tourism, urban planning and land management schemes, and implementation of which
require — in relation to the type of activity — an EIA, as well as for draft public planning
documents which require an assessment in view of the likely effects on sites or objects
of the nature-reserve fund or ecological network (Article 4).

The Law on EIA definitely represents an important step in the harmonization
of the Ukrainian environmental legislation with the EU environmental acquis, while
the Law on SEA requires further regulations to be effectively enacted, and a lot remain to
be done in other sub-sectors. I. Klympush-Tsintsadze, Vice Prime Minister for European
and Euro-Atlantic Integration, mentioned, as strategic documents introducing the Euro-
pean principles in various areas, the National Waste Management Strategy until 2030,
the National Plan for Reducing Emissions from Large Combustion Plants, and the Energy
Strategy of Ukraine 2035.

7. Priority cooperation directions

In the whole, the implementation of the Association Agreement, including the DCFTA,
was evaluated positively at the highest level of political dialogue, by the 20" EU-Ukraine
Summit (9 July 2018), and by the 5" the EU-Ukraine Association Council (Brussels,
17 December 2018)°.

$ Decree of the Ministry for the Environment, Land and Sea Protection, Ne 300 of 31 Novem-
ber 2018.

° The Association Council previously met on 15 December 2014, then on 7 December 2015,
on 19 December 2016, and on 8 December 2017 (first time after the entry into force of the Asso-
ciation Agreement).
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Four priority cooperation directions were identified and specified in detail in order to
enhance political association and economic integration of Ukraine with the EU: digital
market, customs policy, energy sector, as well as justice, freedom and security. The deep-
ening of cooperation with the EU in the priority sectors, such as the energy sector, justice
and internal affairs, customs matters and digital economy, were key discussion topics
during the consultations at expert level held in the framework of the Ukrainian-Norwe-
gian bilateral dialogue on the matters of European integration (Oslo, 11-13 June 2018),
and also at the 13th meeting of the Permanent Ukrainian-Lithuanian Commission for
European Integration (Vilnius, 19-20 April 2018).

The Council acknowledged the efforts of the Ukrainian authorities in the implemen-
tation of the justice sector reform, including the launch of the new Supreme Court. It
affirmed the importance of further reforms in this area to ensure effectiveness, indepen-
dence and transparency of the court system. The EU reaffirmed its continued commit-
ment to support Ukraine with regard to the justice and civilian security sector reforms,
through EU programmes and the work of the EU Advisory Mission. On 21st June 2018,
the Law of Ukraine “On national security” Ne 2469-VIII was adopted, which provides
for the reforming of Ukraine’s security sector in line with the EU and NATO standards
and the introduction of civil control within the security sector bodies.

8. Conclusions

The Association Agreement is the first of a new generation of EU agreements and is
characterized, as underlined, by its comprehensiveness, and its conditionality. It can defi-
nitely be considered a milestone in the history of Europe and “the most advanced agree-
ment of its kind ever negotiated by the EU”',

It seems, instead, of doubtful legal and political value the above-mentioned reference
to a new type of integration without membership. The Association Agreement does not
clarify the perspectives of the relations between the EU and Ukraine. It can only be said
that it has contributed and is contributing to the wider recognition of Ukraine as a Euro-
pean country, which shares with the EU Members States a common history and com-
mon values. This recognition is particularly important because the quality of “European
State” is one of the essential preconditions of EU membership (Article 49 of the TEU)
(Joint Declaration on the EU-Ukraine Association Agreement, 2008).

EU Members States do not share a common vision on the future of the EU relations
with Ukraine. This is not surprisingly, considering that, particularly in the last decade,
they have often manifested different positions on several priority legal and political
issues, from some requirements concerning respect of fundamental EU values (protec-
tion of democracy, the rule of law) in Hungary and Poland'!" to important aspects of their
foreign policy, including relations with Ukraine, and Russia.

10 Herman Van Rompuy, at that time President of the European Council, Press remarks, Brus-
sels, 25 February 2013.

See, among the last significant acts, the European Parliament Resolution of 1 March 2018 on
the Commission’s Decision to activate Article 7 (1) TUE as regards the situation in Poland
(OJEU, C 119, 5 April 2019); and the European Parliament Resolution of 12 September 2018 on
a proposal calling on the Council to determine, pursuant to Article 7 (1) of the Treaty on EU,
the existence of a clear risk of a serious breach by Hungary of the values on which the Union is
founded (2017/2131).
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In this context, it seems important to highlight the efforts of the EU in financially
supporting the process of reform in Ukraine, as well as of Ukraine towards constitutional
and legislative reforms reinforcing the European choice. In addition to the macro-finan-
cial assistance (MFA), the EU has supported Ukraine through several other instruments,
including humanitarian aid, and technical assistance. Ukraine has benefitted from a total
of € 2.8 billion worth of EU MFA loans since 2014 (European Commission, 2018).
In 2018, the scope of the financial and credit assistance from the EU amounted to over
EUR 1.2 billion (Klympush-Tsintsadze, 2019).

In evaluating the “results achieved” by Ukraine in the approximation of the national
legislation to the EU legislation, it must be taken into account the challenging situation
of the country. The Government and the Verkhovna Rada have been acting with the aim
to pursue the overall objectives of the Association Agreement notwithstanding the diffi-
cult political and administrative situation following the events in Crimea, the Donbass
conflict, the worsening of the relations with Russia until the termination of the Treaty
of Friendship and the temporary adoption of the above-mentioned Martial Law.

Ukraine has developed an ad hoc institutional framework for the implementation
of the Association Agreement and new legislation, also amending the Constitution,
to harmonize the national legal system with the EU acquis. Relevant progress has
been made in various sectors of the cooperation, while in various others the actions
taken are not yet effective. For example, in the sector of justice the fight to corrup-
tion has not yet become reliable, while in the environment sector, which unfortu-
nately is not considered among the priorities, the above-mentioned Law on EIA rep-
resents an important step in the right direction, but a lot remain to be done in other
fields. It is worth to note the adoption, on 28 February 2019, of Law of Ukraine “On
the Fundamental Principles (Strategy) of the State Environmental Policy of Ukraine
for the Period up to 2030”. This Strategy will be in force from 1 January 2020 (Ver-
khovna Rada of Ukraine, 2019).

Finally, in my opinion, notwithstanding various critical and arguable points,
the numerous constitutional and legislative acts, the regulations and the plans adopted
in the period considered (2014-2018), represent important steps of a broad process
of change. It will now be important to proceed focusing not just on the formal har-
monization of the Ukrainian legal system to the EU acquis, but on the effectiveness
and efficacy of the new rules, and their real implications on the social, economic, politi-
cal and cultural heritage and life of people.
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Yeo0a npo acoyiayiro mire €C ma Yrpainowo 2014 p., axa nputiwna uma 3miny Y200i npo
napmnepcmeo ma cnispobimuuymeo 1994 p., mooice 68ax4Camucs HAUBANCIUBIUUM Pe3YVTITbIANOM
cnienpayi, sixa possusanacs 3 nodamxy 1990-x pp. cnowamxy 6 medxcax €eponeticokoi norimuxu
cyciocmea, a nomin Cxionozo napmuepcmaea.

Y cmami npoananizoeano pozeumox eionocun mixc €C ma Yxpainowo, a makodc npoepec,
docsienymuil Ykpainow wo0o yinet, @usHaueHux Y2000t npo acoyiayiro. Aemop posensdae
OCHO6HI 0cobnugocmi Y200u npo acoyiayiro, a maxkoxc 6UsHAUAE U OYIHIOE OCHOBHI NPABOEi
NUMAHHS, WO BUHUKAIOMb YHACTIOOK i1 GUKOHAHHSL.

Yeo0a ¢hoxycyemovcs na noenubnenmni nonimuuHux ma exoHomiuHux eionocun miow €C ma
VYkpainorw, a maxooic ha nocmynogiil inmezpayii Ykpainu y enympiwnivi punox €C. []e nepuia 3 y200
€C 106020 NOKONINHA, WO XAPAKMEPUZYEMbCS 6CEOTUHICMIO 1 OEMOKPAMUUHOIO 3YMOGIEHICIIO.
Bona sumacae macuumabnoi ma demanvHoi pob6omu w000 HAOIUNCEHHS 3aKOHO0A6CcMEa Ykpainu
00 Peznamenmy €C. Pepopmu nepedbauaromspcs 6 HU3YI KIOUO8UX HANPAMIE.

Vkpaina pospobnse komniexcHy cmpamezito wooo adanmayii c8o€i npasosoi cucmemu 00
npaeosoi cucmemu €C. Bionosiono 00 38imy npo euxomawus Yz2o0u npo acoyiayito Mixc
Yrpainow ma €C 3a 2018 p., niocomosnenozo Ypsaoosum oghicom koopourayii eeponeticokoi
ma espoamaanmuyHoi inmezpayii ma Biye-npem ep-minicmpom i3 numans €sponelicvkoi ma
e€spoamaaHmu4Hoi inmezpayii, 3a pezyibmamamu UKOHaHHA yinet, 3anianosanux na 2018 p.,
Y200y npo acoyiayiro 6yno euxonano na 52%.

Aemop ssavicae, wo niod uac oYiHKu «00CASHymuxy» Yxpainorw pezyivmamie w000 HAOIUNCEHHS.
HAYIOHAIbHO2O0 3aKOHOOaeécmeéa 00 3axkonooascmea €C HeoOXIOHO 6paxo8yeamu CKIAAOHY
cumyayiio 6 kpaiui. Yps0 i Bepxosna Pada Ykpainu Oitoms i3 Memo 00CseHel s 3a2abHUX yineu
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Yeoou npo acoyiayiro, nessadcarouu Ha cKIaOHY ROTIMUYHY U] AOMIHICMPATMUGHY CUMYAYII0 NICA
nooiti y Kpumy, xougaikm na JJonbaci, nocipwenns gionocun i3 Pociero, npununenus JJocosopy
npo Opysx#coy ma mum4acose NPUUHAMMA 60EHHO20 CIMAHY.

Y emammi axyenmyemwcs ysaca na sycunnsix €C y inancositi niompumyi npoyecy pegopm 6
Ypaini ma 3ycunnax Ykpainu upo0o KoncmumyyitiHux i 3akoH00asyux peghopm, SKi NOCUTIOIONb
NPacHeHHs Wo00 €6PONENCbK020 8ubOpY. Ykpaina napewmi po3poduna cneyiaivhy iHCmumyyiiHy
6a3y ma Hoee 3aKOHO0ABCME0, Y MOMY ducii 3minu 00 Koncmumyyii Yxpainu, ona imniemenmayii
Yeoou npo acoyiayiio.

Hocsaenymo npoepecy 6 pisHux 2any3sax cnienpayi, npome 600HOUAC €Ki 8HCUMI 3aX00U we He
npuHecau 8ionosioHux pesynomamie. Hanpukaao, y eanysi eepxosencmea npasa 0yio 6x4#Cumo
HU3KY 3axX00i8, 00HAK Yy cghepi bopombdU 3 KOPYNYI€ NOKU WO OOCASHYMI CKPOMHI pe3yibmamu.
YV ceot0 uepey 6 canysi naskonuwnboeo cepedosuwja, AKa He po3ensdanaAcs AK npiopumemud,
3axon Yxpainu «Ilpo oyinky 6niugy Ha 00BKINIA» MONCE 8BANCANUCI BAHNCTUSUM OOCACHEHHSIM.
3acanom euxonamns Yeo0u npo acoyiayiro 6yn0 noO3UMUEHO OYIHEHe HA HAUGUWOM) DIBHI
nonimuynozo dianocy Ha 20-my camimi Yxpaina — €C (9 aunua 2018 p.) ma na 5-1i Paoi acoyiayii
Yxpaina — €C (bproccenw, 17 epyons 2018 p.).

Ha oymxy aemopa, nessascarouu Ha 0esKi KpumuyHi MOMEHMU, KOHCMUMYYIUHI Mma 3aKoH00A84i
aKmu, NONONCeHHs Ul nianu, npuiinami ¢ nepioo 2014-2018 pp., € eajciueumu Kpokamu Ha
WIIAXY 00 npoyecy MacumadHux 3MiH. Y cmammi niOKpecioemvcs 6adciugicms 30cepeddCcenHs
yeazu He auule Ha opmManbHitl 2apmoHizayii npasosoi cucmemu Yrpainu 3 npasom €C, a i Ha
eghexmueHocmi ma 0i€OCMI HOBUX HOPM I IXHIX PeaNbHUX HACTIOKAX 0I5l COYIANbHOL, eKOHOMIYHOI,
ROMUYHOT Ul KYIbMYPHOL CRAOWUHY A HCUMMISL TH00el.

Kuirwuogi ciioBa: BigHocunu Mixk €C ta Yipainoro, Yroza mpo acoiriaiiito Mixk YkpaiHoro ta €C,
BUKOHAHHS YTOAM HPO acolialliro, npouec pehopMyBaHHS YKpaiHU, EKOJIOTIYHE TIPaBO.
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