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DEVELOPMENT OF THE ADMINISTRATIVE LAW IN GEORGIA

Purpose. In 1999 the adoption of the General Administrative Code and Administrative Proce-
dure Code in Georgia gave basis for creation of the new administrative law, since before the
entry into force of the above-mentioned codes, Georgia had no tradition of the administrative
law and, hence, no practice of the administrative justice. In Georgia being part of the Soviet
Union, and in the Soviet Union overall, the administrative law did not exist with the under-
standing that is regulated by the modern administrative law. The communist doctrine of the
administrative law radically differs from the modern administrative law because in those
times the administrative legislation was mainly defining the citizens’ obligations before the
administration, rather than ensuring citizens’rights and protection of their interests.

Methods. Therefore, the article discusses development stages of the administrative law, the
path gone through by the administrative law starting from the formulation until present time,
also the Soviet heritage and its influence on the development of the administrative law is
discussed, along with the influence of the European reception and establishment within the
Georgian legislation, the core factors are analyzed, which caused the necessity of the cre-
ation of new administrative law.

Results. The significant part in the article is devoted to the discussion of the subject of admi-
nistrative law and system of administrative law on the example of the Georgian administra-
tive law. The core elements of the implementation of public administration are discussed,
the notion of the administrative body, forms of activity of the administrative body and basic
principles that are characteristic to the Georgian administrative law.

Conclusions. In this regard, the important place is given to particularities of the admini-
strative proceeding and judicial process in Georgia, namely, so called “prejudicial” rule
of appealing within the administrative body, suspensive effect of the administrative appeal,
principles of disposition and inquisition in the administrative process, as well as the institute
of the amicus curiae is discussed, as a particularity of the Georgian administrative justice.

Key words: Georgian administrative law, reception of the legal system, General Administra-
tive Code of Georgia, Administrative Procedure Code of Georgia.
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1. Introduction

The purpose of the modern administrative law is to protect
persons from the bureaucratic arbitrariness of the adminis-
trative body, at the same time, make the legal-administrative
relations emerged between them more flexible and effective.
As far as the administrative law relates to everyday life,
the factual and, at the same time, legal diversity of the mod-
ern world brings on the agenda the modernization of public
administration and its regulation on legislative level.

In Georgia, the adoption of General Administrative Code
and the Administrative Procedure Code in 1999 played sig-
nificant role in the reformation of the administrative law. The
adoption of these codes created the foundation for the admin-
istrative law as a discipline, since the administrative law did
not exist as an independent discipline. The General Admin-
istrative Code stipulated the notion of administrative body,
the general provisions and principles of activity of the admin-
istrative body for the first time. Besides, the rules for the deci-
sion-making in the process of execution of public administra-
tion, deliberation with regard to the administrative appeals
and grounds for state responsibility were defined. Whereas
the adoption of the Administrative Procedure Code, has ini-
tiated the execution of administrative justice. This Code pre-
scribed the basic principles of the process, procedural legal
capacity, rules of jurisdiction in administrative courts, rules
for delivering judgments and filing appeals.

Amendments in the mentioned codes were introduced grad-
ually, which clarified and completed those provisions that had
some gaps as emerged by the practice. Consequently, the refor-
mation of the administrative law is ongoing nowadays as well.
Representatives of academics, practitioners and international
experts are involved in the mentioned process. Their work facili-
tates systemic and disciplinary study of the administrative law, as
well as development of administrative law in Georgia.

The purpose of the presented article is to make a certain con-
tribution to the development of the administrative discipline, to
the complex study of issues related to administrative law, which
is possible by consideration, analysis and delivering particular
conclusions on the issues linked with the creation of the admin-
istrative law as an independent subject, on one hand, and, on
the other hand, on issues related to its functioning.

The article discusses stages of development of the admin-
istrative law, the path it has gone through from the estab-
lishment up to now, the main aspects of the soviet heritage
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in the administrative law, the influence of European reception and incorporation into
the Georgian legislation, those important factors, which caused the necessity of the cre-
ation of administrative law. The core provisions will be analyzed, which are characteris-
tic to the administrative proceeding and judicial process.

2. Stages of the development of administrative law in Georgia

2.1. European reception in the Georgian legislation

It shall be noted, that Georgian law never has been the country closed and hidden into
its national values. It always showed big interest towards progressive culture and in this
way improved its own culture. Moreover, considering the geopolitical location of Geor-
gia, it always has been influenced by the east-west culture (Zoidze, 2005: 20). Geor-
gian law always was remarkable for the exceptional scope of borrowing foreign law
(Korkunov, 2004: 281). However, it shall not be understood as striving towards reception
of Georgia was done or is done by the direct transposition of foreign law. Georgian leg-
islator always tries to have harmonized and synthesized law. Herein, we shall note that
continuous strive and development of Georgia was interrupted by Russian annexation
and it had no possibility to implement serious reforms in the area of law during 70 years'.
Hence, the first stage of development of the Georgian administrative law starts only after
dismantlement of the Soviet Union and declaration of the independence of Georgia®.

At this point, it shall be noted that Europeanisation of the Georgian administrative
law was not a goal in itself, but such obligation derives from the constitution itself. As
far as the constitutional law defines the main principles and provisions of any area of law.
According to the opinions expressed in literature, we can find the dominant regulation
of the constitutional law mostly in the administrative law. In general the core principles
of constitutional law in the administrative law, comparing to all other areas, may be said
that are directed with more intensity. In particular, by virtue of administrative legislation
the content and principles of the constitutional law are specified (Tskhadadze, 2016: 5).

2.2. The heritage of the Soviet Union in administrative law

Because of the communist regime existing in Georgia, the administrative law devel-
oped in different direction. According to the communist doctrine, administrative bodies
are instruments for only expressing and implementing the will of a State (Adeishvili,
Samkharauli, 2003: 3). In general, the concept existing in those times did not arouse
the necessity of having mechanisms for protecting citizens’ rights in relation to admin-
istrative bodies and it was based on the restrictive rules in the administrative legal rela-
tionships, as well as types of responsibilities for the breach of these rules. All these

! On February 24 of 1921, Soviet Russian troops entered Georgia and took the whole territory.

2 0n 31 March of 1991 referendum was conducted in Georgia in which 90,3% of the whole
population participated. On the question of referendum — whether they want to restore the inde-
pendence on the basis of the declaration of independent act of 26 May of 1918, the 98,9%
of the referendum participants answered positively. Based on this, on 9 April of 1991 the act on
the restoration of the Independence of Georgia was adopted. Restoration of independence based
on the independence act of 26 May of 1918 meant that after restoration of independence the State
of Georgia would be the legal successor of the democratic republic of Georgia of 1918—1921 years.
However, after dismantlement of the Soviet Union diverse countries in the world and UN recog-
nized independence of Georgia not as of successor of the democratic republic of Georgia, but as
a successor of the soviet socialistic republic of Georgia.
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had a negative influence on the public administration sphere. The legal nihilism was so
strong that that prevented firstly creation of such administrative legislation, which would
be based on human rights. Given that the communist doctrine linked public adminis-
tration not to the rules of law principle, but the will of communist party, the admin-
istrative legislation reflected only the will of the prevailing class, which was given to
administrative bodies in form of directives by the communist party. Administrative law
was equated only with the Administrative Offences Code that stipulated administrative
offences and types of responsibilities/sanctions.

In the democratic and legal state public administration and administrative legislation
regulating it have functions of ensuring basic human rights, order, protection, provision
of service and democratic guarantees. In everyday life, realization of these functions
(public and private) is done by the administrative legislation. Considering the European
legal experience in this sphere, for which human is considered as a main value, has
only a positive impact on the increase of standard of protection, control and stability.
Clearly, in the conditions of state constitutional identity, this only facilitates the realiza-
tion of those thoughts of legislator that are considered in general constitutional norms
(Kalichava, 2017: 289). Therefore, preparation of both draft codes in Georgia was car-
ried out according to experiences of administrative legal orders from different western
countries. Experts from Netherlands, Germany, France and US participated in the prepa-
ration of draft laws, in order to share experiences of their countries. At the end, the group
of reformers agreed on the reception of Dutch and German models of administrative law.

2.3. Need for creation of new administrative law

After the political changes, namely collapse of the Soviet Union, the political will
of Georgia appeared to aim at establishing bodies based on totally new concept and trans-
form into democratic and lawful country. Consequently, the development of administra-
tive law was put on the agenda in a way that it would regulate public administration
and legal affairs between citizens, the role of public administration in the protection
of citizens’ interests and rights should have been increased. Therefore, during the codifi-
cation of administrative law it is advisable to define general principles of administration.
Inasmuch as, the purpose of regulating principles under legislation is that citizen, who
reads the law, may understand the main essence of the law promptly (Winter, 2013: 68).

The idea of codification of administrative law initiates from 1997, after Georgia has
become a member of the Council of Europe and took an obligation to put the legislation
into the framework of the rule of law principles. On September 2 of 1997 the Parliament
of Georgia adopted resolution on “the harmonization of the Georgian legislation with
the European Union law” (Parliament of Georgia, 1997), according to which from Sep-
tember 1% of 1998, all laws and other normative acts shall be adopted in compliance with
the standards and norms prescribed by the European Union. The purpose of mentioned
normative obligations was to develop processed of integration of Georgia into interna-
tional institutions of Europe, approximate and harmonize legal systems, to ensure compli-
ance of Georgia legislation with principles recognized by the European Union.

The new administrative law stood before the necessity to solve problems of various
and, at the same time, complex nature. Consequently, the role of the legislative body
of those times was highly important, as it stood before a big challenge. In particular,
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the issue of privatization of state assets, legislative guarantees of the freedom of entre-
preneur, decentralization of administration and many other issues, which are important
for establishment of the state of market economy, required legislative amendments.

As stated by the German scholar Gerd Winter, among the transitional countries
the transformation of Georgian legal order is exemplary for two grounds: first is that Geor-
gia promptly conducted changes in the legal form and comparing to other Eastern or Asian,
or CIS countries managed to develop rapidly (Winter, 2013: 68). The Parliament of Geor-
gia on June 25 of 1999 (Parliament of Georgia, 1999a) adopted the General Administrative
Code of Georgia, and on July 23 of the same year — the Administrative Procedure Code
(Parliament of Georgia, 1999b). Exactly by the adoption of these two codes, the develop-
ment of new administrative law, as of discipline of law, has started in Georgia.

3. Review of the reform implemented in the administrative law

3.1. I stage of the reform of administrative law

As mentioned above, in 1999, since Georgia became member of the Council of Europe,
protection of human rights turned out to be the priority issue within the national legisla-
tion. Therefore, the formation of modern administrative law in Georgia was leaded in two
directions: one in the legislative regulation of public administration and second in creation
of administrative justice (Adeishvili et al., 2005: 22). Georgian legislator decided to regulate
the relations aroused between citizen and state in the substantial as well as in procedural
framework by adopting separate acts. Often, in countries of continental law system, sub-
stantial and procedural administrative norms are regulated separately. Distinctive regulation
of the legislation is related to those important legal affairs that, on one hand, are regulated
by the substantial administrative legislation and, on the other, hand by the procedural admin-
istrative legislation. Substantial administrative law regulates the entitlement of administra-
tive body to interfere in the rights, hence prescribes thematic-essential provisions between
the person and administrative body. The administrative justice defined the rules according to
which the process of decision making takes place in court. Hence, there is a interdependent
close connection between those, as well as there is a significant distinction. Therefore, for
compiling substantial and procedural norms in one legislative act it is important to have string
argument, which would justify not only the effectiveness of its usage from technical perspec-
tive, but first would clarify the legitimate purpose of regulating administrative law relations.

In Georgia, the administrative law consists of general and special parts. The general part
entails general norms regulating governmental sphere. General administrative law stipulates
core rules for activities of governing bodies and covers any governing institution, despite
the activity of this institution, and the special part of the administrative law entails particular
components of public law; additionally, it regulates certain areas of governmental activities,
according to the group of objectives (e. g. police law, construction law, social law, etc.).

3.2. II stage of the reform of administrative law

The second crucial stage of the development of administrative law started in 2014.
Namely, on June 27 of 2014 the Association Agreement (AA)® was signed between Georgia
and the European Union, according to which one of the proclaimed core obligation is that

3 Association Agreement between the European Union and the European Atomic Energy Com-
munity and their Member States, of the one part, and Georgia, of the other part, 27/06/2014.
URL: https://matsne.gov.ge/document/view/2496959?publication=0.
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parties shall further strengthen respect for fundamental freedoms, human rights, includ-
ing the rights of persons belonging to minorities, democratic principles, the rule of law,
and good governance, based on common values of the Parties. Therefore, in the framework
of the EU-Georgia Association Agreement Georgia committed itself to strengthen good
governance. Following this, in 2016 the constitutional reform took place in Georgia, based
on which numerous amendments were introduced into the Constitution of Georgia. One
of the amendments concerns obligation of administrative bodies to ensure good gover-
nance. Particularly, as a result of reform the new record was introduced in the Constitution,
which ensures engagement of a person in the process of public administration. The new
edition of the Constitution of Georgia offers a new right in the catalogue of fundamental
rights in the form of good governance, namely, according to article 18* of the constitu-
tional law of Georgia “on the amendments to the Constitution of Georgia”, person has
aright to have the case related thereto, deliberated fairly by the administrative body within
a reasonable period of time. Current provision ensures the right of a person to address
administrative body for fulfillment of his/her interests and queries, as well as to participate
in the administrative proceeding, get aware of case materials, also an obligation of admin-
istrative body to justify its decision and deliberate the case in reasonable period.

According to the new edition of the Constitution of Georgia, good governance, as
well as codification of fundamental right in the main law of the country, will facilitate
the protection of person’s rights and effectiveness of public administration. Therefore,
such provision represents a “new category” of fundamental right, by which the basic
principles of administrative proceeding are constitutionalized, and this represents a nov-
elty for the Georgian legal sphere. Moreover, the mentioned provision will facilitate
development of good governance, as a fundamental right (Tskhadadze, 2017: 54).

4. Scope of the General Administrative Code of Georgia

4.1. Notion of administrative body

Even though, the notion of administrative body in the administrative law gives pos-
sibility for non-uniform interpretation, that is why regulation of its legal definition in
the code evidently often does not solve the problem, however for definition of adminis-

4 Article 18 “Rights to fair administrative proceedings, access to public information, informa-
tional self-determination, and compensation for damage inflicted by public authority™:

1. Everyone has the right to a fair hearing of his/her case by an administrative body within
a reasonable time.

2. Everyone has the right to be familiarized with information about him/her, or other informa-
tion, or an official document that exists in public institutions in accordance with the procedures
established by law, unless this information or document contains commercial or professional
secrets, or is acknowledged as a state secret by law or in accordance with the procedures estab-
lished by law as necessary in a democratic society to ensure national security or public safety or
to protect the interests of legal proceedings.

3. The information contained in official records pertaining to an individual’s health, finances
or other personal matters shall not be made available to anyone without the consent of the individ-
ual, except as provided for by law and as is necessary to ensure national security or public safety,
or to protect public interests and health or the rights of others.

4. Everyone shall be entitled to full compensation, through a court, for damage unlawfully
inflicted by the bodies of the State, the autonomous republics and local self-governments, or their
employees, from state funds, the funds of the autonomous republics or the funds of local self-gov-
ernments, respectively.
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trative proceeding and specification of the scope of the judicial code, it is important to
define the meaning of administrative body.

The General Administrative Code defines the notion of administrative body, according
to which administrative bodies are the State, the self-government institutions, also any other
entity, which are equipped with public law powers for ensuring public and private interests.

In light with the definition, first part if the organizational conception of administrative
body (state and local self-government institutions), and second part represents the func-
tional conception (“any other entity”). In this case, the second part of the definition is
important as we mention here not state bodies, but any other entity, which is not a state
institution and does not represent the subject of relations of public law however, based
on the legislation carries out public powers. Under “any other entity”, we assume legal
entities of private law, which, in accordance with the legislation, may be equipped with
public law powers by the State.

It shall be noted, that in practice public governance functions are transferred to private
entities when it is necessary to have specialized knowledge and creation of public insti-
tution for that purpose would be linked to excessive costs. Whereas, private entities may
exercise the power more effectively and with less costs. Consequently, it is not possible
for legislative act to prescribe exhaustive list of those organizations, which may fall under
the definition of administrative body and exercise public powers. For this reason, the guid-
ing factor is the second part of the definition, its functional conception, according to which
we may identify the subject, whether it executes the public authority or not.

4.2. Forms of activity of administrative body

In accordance with the General Administrative Code, administrative act (individual
or normative act) stipulates the forms of activities of an administrative body, also the fac-
tual deed of an administrative body — real act, which has no legal outcome. However,
it shall be noted that for being more flexible and effective public administration issues
not only acts or implements particular actions, but also it may conclude an agreement
as a form of mutual expression of will. Conclusion of an agreement by administrative
body represents one of the most spread form of activity. Base on the type of the regu-
lated relationship, administrative body may conclude agreements under private law, as
well as public law. The important criteria for differentiating legal nature of an agree-
ment is the purpose for which the agreement is stipulated, would it be under public law
(administrative agreement) or aiming at creating private law relations. Hence, admin-
istrative agreement differs from other agreements by the object. Particularly, by virtue
of an agreement administrative body delegates the power of exercising public functions
to other party of the agreement.

4.3. Principles of administrative law

Not only general constitutional principles are outlined in the administrative legis-
lations, such as: democratic state, state of law and principles of social state, but also it
is regulated to have principles characteristic for administrative law, so-called special
principles: effectiveness of public administration, discretional power of administrative
bodies, right to lawful fidelity, publicity, impartiality. Special principles characteristic to
administrative law are regulated in the General Administrative Code of Georgia, as well
as in the Administrate Procedure Code of Georgia (Tskhadadze, 2016: 6).
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4.3.1. Principle of legal reservation

Requirements of State of law prescribe that the administrative act issued in accor-
dance with the legislation by the administrative body with its content, purpose and scope
shall be specified in a manner that the citizen has a possibility to foresee and “calculate”
in advance the measures to be implemented under this act’. All these are directed to make
interference of public governance more predictable. Legislator shall regulate the content
of the activities of an administrative body and it should not be limited by general princi-
ples (Tskhadadze, 2016: 9).

4.3.2. Discretional authority

We come across the definition of discretional authority principle among definitions
of terms in the General Administrative Code of Georgia, where the discretional authority
is defined as liberty of an administrative body or administrative official to choose most
acceptable decision among several decisions set by the legislation based on protection
of public and private interests.

Granting discretional power does not mean full freedom of the administrative
body, but the mentioned article sets framework of decision-making competence
for respective administrative body. On one hand, it is limited by the requirement
established by law, and on the other hand, considering the proportionality of public
and private interests, which means that in every particular situation such interests
shall be scaled and compared.

5. Administrative justice in Georgia

5.1. Scope of the Administrative Procedure Code

As it was stated above, in the Soviet Union times administrative justice existed only
with regard to administrative offences. Inasmuch as administrative legal relations cre-
ate guarantees for protection of rights and necessity for protection, therefore the exis-
tence of administrative justice is essential. By the adoption of Administrative Procedure
Code in Georgia in 1999, the administrative legal disputes are deliberated by the admin-
istrative court. Firstly, the code regulated the institutional subordination of the court
and also the issue of jurisdiction. Regulation of mentioned issues is very crucial as after
positive decision on institutional subordination the question arises exactly which court
shall deliberate and decide the case. In comparison to subordination, by virtue of which
the powers are defined between diverse legal bodies, jurisdiction also defines the power,
but only among courts (Kopaleisvhili et al., 2008: 141).

According to article 2 of the Administrative Procedure Code, the subject of the admin-
istrative dispute may be: a) compliance of the administrative legal act with the Georgian
legislation; b) conclusion, implementation or termination of the administrative agree-
ment; ¢) obligation of administrative body to restitute the damage, issue administrative
legal act or implement other action; d) declaring nullity of an act, defining the existence
or non-existence of the right or legal relations.

Along with the abovementioned, the Administrative Procedure Code outlines special
types of administrative judicial procedure. Namely, the court deliberates by administra-

3 Decision of the Federal Administrative Court of Germany from July 4 of 1956, (BVerwGE 4,24).
URL: www.juris.de.
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tive legal process the case of placing person in hospital for the purpose of non-voluntary
psychiatric assistance, also administrative judicial process on preclusion of domestic
violence, protection and help for victims of violence, moreover administrative judicial
procedure is used with regard to the realization of frozen assets of tax payer by the tax-
ation body, and other cases.

Paragraph 3 of article 2 of the Administrative Procedure Code is crucial provision,
according to which, besides the cases listed above, other cases are also deliberated in
court with administrative legal procedure mostly related to those legal relations that
derive from administrative legislation. Such provision enhances the scope of jurisdic-
tion of administrative court and disputes are not deliberated with narrow sense only for
checking the lawfulness of acts and real acts. At the same time, such provision gives
possibility to differentiate civil, constitutional and administrative disputes.

5.2. Review of amendments made to the Administrative Procedure Code

The first edition of the Administrative Procedure Code that entered into force in
2000 entailed 35 articles. Afterwards this law has been amended 50 times approximately
and nowadays comprises 48 articles and additional 30 articles on special proceedings. The
main part of amendments represents the outcome of the practical experience and is related
to very particular issues, especially adjusting terms for proceeding, involving third parties
in the administrative process, administrative process on checking lawfulness of classifica-
tion of secret information, types of claims, admissibility of types of complaints and pre-
requisites for justification, and admissibility of appellate and cassation complaints.

Certain factual circumstances resulted in introduction of special types of proceedings
on administrative cases, which is a competence of administrative body by its nature, but
considering their importance, competence of hearing such cases was given to judges
deliberating administrative disputes, as for instance permitting the control of activities
of an entrepreneur, preclusion of domestic violence, or placing person in the hospital
with the purpose of providing psychiatric assistance.

The legislative strategy of the Administrative Procedure Code is that administrative
cases most of the time are deliberated by using Civil Code. Therefore, the Administrative
Procedure Code entails only those rules that are different from regulations of the Civil
Code of Georgia. Despite this theoretically understandable line, there are doubts with
regard to some paragraphs in court practice, namely: whether the regulations of the Civil
Code are substituted by the regulations of the Administrative Procedure Code? Whether
respective provisions of the Civil Code shall be used directly or with analogy?

For example: the legal condition of participants to the administrative process is regu-
lated with respective norms of administrative, as well as civil procedure legislation. As it
is known, legal relationship does not exist without parties and in this regard, the admin-
istrative law is not an exception. However, the Civil Procedure Code of Georgia defines
the circle of subjects of administrative process. Article 14 of the Administrative Procedure
Code, which concerns participants of the administrative procedure, stipulates that except
persons defined in article 79 of the Civil Procedure Code of Georgia, the administrative
body, which issued and administrative act or implemented action of legal relevance,
participates in the administrative process. Therefore, administrative legislation broadens
the circle of subjects in the process and introduces administrative body as a compulsory
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participant. This is the core distinctive feature of the administrative process comparing
to the civil procedure law. In the administrative process beside the subjects mentioned
above, administrative body must be party to the case either as a plaintiff, or as defendant.
Moreover, according to the administrative legislation everyone has a right to participate
by the representative in administrative legal relations.

Despite the similarity of legal institutes, the reference by the administrative law to
use civil law provisions in the administrative process shall nor serve to the fact, that civil
law provisions must be used directly by public law. Direct application of civil law forms
destroys core distinctions between the public and private law, as administrative legal rela-
tions principally differ from private law relations by its essence. In particular, the expression
of will by a person which is characteristic to private law, may confront the will of a State
in public law. Herein it should be noted that using private law provisions does not always
cover administrative legal relations, as far as regulation of administrative legal relations is
impossible without administrative legislation (Tskhadadze, 2018: 36).

5.3. Particularities of the administrative justice

5.3.1. Principles of administrative process

By introduction of administrative legal procedure in Georgia, the significant principles
of administrative process were also defined: principle of disposition, principle of inquisition,
principle of leading process by the judge, principle of oral nature of judicial proceedings
and principle of directness, principle of publicity, principle of adversary proceeding, prin-
ciple of equality before the law, principle of independence and impartiality of the judiciary.

5.3.2. Filing a complaint in the administrative body by administrative proceeding,
so called “prejudicial” rule

According to paragraph 5 of article 2 of the Administrative Procedure Code, judge may
not admit the claim against administrative body, except the occasions prescribed by law, if
plaintiff did not use the single possibility to file administrative complaint as prescribed under
the General Administrative Code of Georgia, which implies the prejudicial authority.

Prejudicialness entails restriction of person’s right to apply the court until he/she
will not exhaust the right of protection base on administrative regulation by filing com-
plaint in the administrative body. Administrative rule of filing complain firstly implies
protection of the right of a person in short period of time and it represents measure
of self-control for the system of administrative body. Thus, contesting the decision in
the administrative body as prescribed under law gives possibility to the interested party
to claim review of a final decision made through the administrative proceeding.

Here we shall note that by itself, the right to apply the court does not fall into cate-
gory of absolute rights. It may be restricted and, in such way, states are taking advantage
of certain freedom to act. However, prescribed restrictions shall not limit the right to
apply to the court tin a way that it loses its sense.

5.3.3. Suspensive effect of the administrative compliant

For ensuring the determination of real guarantees for the protection of person’s rights
and restoration of the infringed right effectively and promptly, important provision in
the regulation of law, which concerns the suspension of the disputed act, in case the com-
plaint is filed, until the final decision. According to this, administrative act is suspended
until the decision is made.
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5.3.4. Principle of disposition

The basis for the principle of disposition lies in article 3 of the Administrative Proce-
dure Code of Georgia. The principle of disposition gives possibility to parties of the pro-
cess to decide individually issues such as application to the court, defining subject
of the dispute and concluding case by settlement.

The principle of disposition gives leading role to parties of the process. Only plain-
tiff may determine in what scale he/she will apply to the court. The principle of dis-
position gives parties a possibility to decide by themselves whether to settle or not. In
light of the principle of dispositions parties also decide the issue of presenting evidence
and when necessary revoking evidence. The result of the principle of disposition is that
by its virtue it is possible to admit the claim or settle in certain cases (Kopaleisvhili et al.,
2008: 21).

5.3.5. Principle of inquisition

The content of the principle of inquisitions is that the court hearing administrative
case is entitled, deriving from public interest, to make efforts on his/her own initia-
tive for obtaining the evidence necessary to deliberate the case. The judge on his/her
own initiative or by motion of the party may obtain evidence necessary for discussion
of the administrative dispute.

The ground for the principle of inquisition lies in article 4 of the Administrative Pro-
cedure Code of Georgia, according to which “<...> Court is entitled on its own initiative
to make decision on receiving additional information or presenting evidence”.

The principle of inquisition applies in occasions, when in relation to the particular
case there is a specific public interest. This is the occasion when the existence of public
interest influences the decision. In case of existence of public interest, the decision on
the administrative case and prerogative to find objectively the evidence and circum-
stances in order to identify the truth, may not be entrusted only to the parties. In such
case, the title of the court to define the issue of presenting evidence required for the case
and investigate on its own respective circumstances, is the prerequisite for protection
of public interest (Kopaleisvhili et al., 2008: 21).

5.4. Institute of Amicus Curiae

Institute of “amicus curiae” is very important one in terms of increasing involve-
ment of interested parties and executing justice effectively. The institute of amicus curiae
means that any person who is not party to the dispute or a third party, may present his/
her written opinion regarding this case. The purpose of presenting written opinion must
be supporting any of the parties to the case. This written opinion must help court in
properly evaluating the discussed issue. If the court considers that the written opinion is
not drafted in compliance with the requirements stipulated in this provision, the opinion
will not be deliberated. The court is not obliged to share the arguments presented in
the written opinion, however, if he/she considers it necessary, may use the opinion sent
by amicus curiae. This opinion may be reflected in the motivational part of the decision.

6. Conclusions

Deriving from all presented above, development of new ideas and concepts in
Georgia resulted in the necessity of reforming administrative law. Georgian admin-
istrative law experiences reform of several stages. The first stage of the reform is
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linked to the period of declaration of independence of Georgia and to an important
fact, when Georgia became member of the Council of Europe and took an obligation
to harmonize legislation with the European Union legislation, what entailed putting
all laws and bylaws in compliance with the standards and norms defined by the Euro-
pean Union. The first results of the reform implemented in Georgia are the General
Administrative Code and the Administrative Procedure Code of Georgia adopted in
1999. Adoption of these codes became foundation for developing new type of admin-
istrative law, as the discipline of administrative law was developing in completely
different direction in the period when Georgia under the soviet regime, administrative
procedure law and separate discipline and legislation did not exist at all. Herein, we
shall note that experiences of administrative legal order of diverse western countries
played crucial role in the creation of substantial and procedural administrative legis-
lation in Georgia. Namely, reception of German, Dutch and American legal systems
was made into Georgian legislation. As far as administrative law is linked to everyday
life, factual and legal variety of modern environment influences greatly the codifica-
tion of discipline, the issue of constant change of the legislation arises, but despite
that, Georgian administrative law does not stray from the purpose which was set in
1999 by creation of new administrative law.

Inasmuch as according to the Association Agreement, ensuring protection
of human rights, rule of law and good governance is one of the priorities of pub-
lic administration. Therefore, after signing the Association Agreement next phase
of reforming Georgian legislation is initiated. Herein, we shall note that amendments
of Georgian administrative law shall respond to the criteria of State of Law, also
while adopting provisions the socio-economic reality existing in Georgia shall be
taken into consideration.

As it was mentioned above, transition from the soviet system to post-soviet system
touched almost all areas of life. State institutions developed, democratization was under-
going, etc., what is not achievable with the highest quality from the very start. In such
occasions states, which have to transit to the completely different legal system, directly
transpose models of democratic, developed countries, which mostly is done mechan-
ically and without thinking through. Hence, the Georgian administrative law, where
“translation” was done directly from German-Dutch legal system, also is undergoing
a reform and specification of certain provisions or institutes.

The fact that a lot of changes are introduced in the Georgian administrative legisla-
tion is a result of many factors, at the same time, establishing innovatory ideas is not easy
within the activity of administrative bodies. By virtue of these codes, certain provisions
are being realized in practice gradually, which in itself has a negative impact on effective
public governance. Therefore, studying and researching actual issues in the administra-
tive law will facilitate effective and qualified work of public administration; simultane-
ously ensure making justified decisions by administrative bodies.

In light of the abovementioned, Georgia has moved forward by one more step on this
path, towards normal everyday life of the society, which expects regulation action from
the administration and wants to participate in this process, and in case of illegal actions
it is ensured with the protection of rights.
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PO3BUTOK AJIMIHICTPATUBHOT O ITPABA B I'PY3Ii

KeteBaH Lixapapse,

ZeKaH IopuandHoro ¢akynbrety
Biakputoro T6inicbkoro yHiBepcuteTty,
JI0KTOP I0pUANYHUX HayK, Npogecop
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Mema. 3 npuiinammsam y Ipysii ¢ 1999 poyi Cninbno2o aOMinicmpamueHoco KoOekcy md
AOominicmpamugHo-npoyecyanbno2o Kooekcy Oyna 3aKkaiadena OCHO8A CMBOPEHHA HOB020
aOMIHICMpamueHo2o npasd, OCKLIbKU 00 HAOPauHs YuHHOCMI yumu kooexcamu Ipysia ue
Mana mpaouyii aOMiHiCmpamuerHo2o npasa ma, 6i0N0GiOHO, NPAKMUKU AOMIHICMPAMUBHO2O
npasocyoos. Y I[pysii, sxka exoouna do cknady Paoancvkoco Coiozy, sx i 6 Paodancvkomy
Coro3i 3aeanom, aOMIHICMpAMuUEHO20 NPaAsa 6 MOMYy PO3YMIHHI, SKe Pe2yIEMmbCs CYyYaACHUM
aoOMiHICmpamusHuM npaeom, He Oyno. Komymicmuuna Ookmpuna aoMiHiCmpamusHo2o npasa
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PAOUKANLHO BIOPIZHANLACA BI0 CYUACHO20 AOMIHICMPAMUBHO20 NPABA, OCKINLKU AOMIHICmMpamuere
3aKOHO0ABCME0 MO20 HACy OYI0 NPABOM, SIKe NEPeBalCHO BCIMAHOBNIOE 30008 A3AHHS SPOMAOSAH
w000 aominicmpayii, a He 3acobOM, Wo 3a6e3neuye 3axXucm npae 2pomMacan i ixuix inmepecie.
Memoou. Y cmammi ananizyiomvcsa emany CmMeopeHHs ma no0AIbui020 PO3GUMKY 2PY3UHCHKO2O
AOMINICIMPAMUEHO20 NPABOCy00sl, 3A20CMPIOEMbCS  Y6a2ad HA OCHOGHUX HPUHYUNAX, SAKI
nepeobayaromovcs 2py3UHCoKUM AOMIHICIPAMUBHO-NPOYECYATbHUM NpagoM. Y ybomy ceHci
3HAuHe Micye 8i0800UMbCSL 0COONUBOCMAM AOMIHICMPAMUBHO20 NPOBAONHCEHHS U CYOOUUHCMBA 8
I pysii, 30kpema mak 36aHOMY «NPEOUYIATLHOMY» NOPSAOKY OCKAPICEHHSL 8 AOMIHICMPAMUBHOMY
OpeaHi 8 AOMIHICMPAMUGHOMY NOPAOKY, CYCHEH3IUHOMY eeknmy aOMIHICmpamueHoi cxapeu,
NPUHYUNAM OUCNO3UMUBHOCMI MA [HKEI3UYIUHOCMI 6 aoMinicmpamusHomy npoyeci. Taxoowc
P0321A0AEMbCA THCMUNYM 00HO20 CyOy AK 0COOIUBICMb AOMIHICMPAMUBHO20 NPABOCYOO5.
Pesynomamu. 3naune micye 6 cmammi npuoiigemsbCs po3ensdy npeomema a0MIHICMPamueHo20
npasa ma cucmemu AOMIHICMpaAmMueHoO20 NPaea Ha NPUKIAOI 2PYZUHCHKO20 AOMIHICIPAMUBHO20
npasa. Posenadaromvca ocnogui enemenmu  30iliCHeHHA NYONIUHO20 YRPAGNIHHA, NOHAMMS
AOMIHICMPamugHo20 0peawy, Gopmu OiAIbHOCMI AOMIHICMPAMUBHOZO OP2aHy mMa mi OCHOBHI
NPUHYUNU, AKT XaPAKMeEPHi 015 2PY3UHCLKO20 AOMIHICIMPAMUSHO20 Npasd.

Bucnoexku. YV Hasedewomy nnani  eajcauge micye  8i0800UMbCA  OCOONUBOCMAM
AOMIHICMPAMUEHO20 CYOOUUHCMBA T CYO08020 npoyecy 81 py3il, acame max 36aniti « 00Cy008iil»
HOPMI OCKAPHCEHHs 8 AOMIHICMPAMUBHOMY Op2aHi, Wo NPUNUHAE Oil0 AOMIHICMPAMUBHO20
OCKAPIICEHHS, NPUHYUNAM OUCNO3UMUBHOCMI U OI3HAHHA 6 AOMIHICMPAMUEHOMY npoyeci,
a makoxc IHcmumymy «amicus curiaey («opye cyoy»). Obzosopworwombsbcsa 0cooru8ocmi
2PY3UHCHKO20 AOMIHICmMPamugHoi ocmuyii.

Kuro4oBi ci1oBa: rpy3uHCBKE aIMiHICTPAaTHBHE IIPABO, PELEIIis MIPaBOBOI CHCTEMH, 3aralbHuit
aaMiHicTpaTuBHUE kopekc I'py3ii, AaMiHicTpaTuBHO-IIpoLecyalbHui kopeke I pys3ii.
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