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COURT RULINGS IMPACT ON ELECTRONIC COMMUNICATIONS
LAW SYSTEMATIZATION

Purpose. The paper reveals the directions of using legal positions of court rulings to systema-
tize the electronic communications law regarding consolidation of legal regulations within
the national legal framework of Ukraine, taking into account supranational practice of legal
support of the electronic communications market participants.

Methods. For achievement of research purposes, the author uses special legal methods of
scientific knowledge: formal-logical, system-functional, comparative-legal.

Results. In the first part of the paper, the author deals with the place of the court rulings in
the system of sources, according to which the consolidation of the electronic communications
law provisions is to be carried out. Taking into account the latest doctrinal approaches, the
“truncated” quality of such sources of law is specified. The author gives examples of how
the Supreme Court’s legal position concerns the definition of the legal limits for the public
administration to use tools in relation to the electronic communications, operation of radio
frequency and number resources of Ukraine, etc.

The second part of the paper highlights that the provisions of the European Court of Human
Rights practice might affect the electronic communications law not only to determine the
essence of certain types of sources of the law, the system of the electronic communications
law, but also on the implementation of legal regulations in this area. Role of the European
Court of Human Rights practice has been demonstrated as to systematize the electronic com-
munications law in the context of dogmatic legal regulations.

Conclusions. Firstly, on the basis of the analysis of the European and national court rulings,
the author concludes that it is expedient to implement the legal positions of the judicial
authorities that will promote the institutionalization of the rule of law principle in the functio-
ning of the electronic communications market. Secondly, it has been proved that the Supreme
Court’s rulings might contain conclusions on the further practice of dealing with similar
cases. Generalization of practice, explanations and guidance of the Plenum is an overhead
structure that defines judicial practice in the lower courts with a view to resolving conflicts
in conducting activities in the electronic communications market, using activity tools by the
public administration.

Key words: systematization of law, legal system, administrative law, legal framework, tools,
implementation, consolidation.
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1. Introduction

The main purpose of the electronic communications law
systematization of, as well as any other sphere of public
relations, is to optimize regulatory mechanisms in this area,
as well as to create conditions for the free and effective
functioning of the electronic communications market, to
eliminate regulatory gaps and to prevent duplication of
regulations on the content and functional purpose. Given the
above, the reform of the electronic communications area is
to be based on the principles of anthropocentrism, axiology
and anthropology of law, existentialism considering the
historical context of legal regulation formation for the state
and subjects of the electronic communications market. At the
same time, the basis of such systematization process should
be the dogma of European law, i. e. supranational secondary
law of the European Union.

The purpose of the paper is to reveal the directions of
using legal provisions of the court rulings to systematize the
electronic communications law in terms of consolidating
legal regulations within the national legal framework of
Ukraine, taking into account the supranational practice of
legal support of the electronic communications market.

The electronic communications systematization issue
is almost not disclosed in the domestic doctrine. Usually,
researchers devote their works to the mechanism of adapting
Ukrainian legislation in general to the law of the European
Union (H. Aslanian, V. Denysov, L. Luts, P. Rabinovych,
V. Rumiantseva, Yu. Shemshuchenko et al.). Some aspects
of the legal research orientation, relegated to the idea of
legislation adaptation, are revealed by such authors as
A. Horbenko, I. Kravchuk, O. Tereshchenko, N. Feskov
and others. In dynamic terms, the procedure of adapting the
legislation of Ukraine to the standards of the European Union
has been substantiated by O. Belorus, R. Lucas et al. At the
same time, the mechanism of the electronic communications
law systematization, which covers not only the legislation, but
the secondary law of the European Union, the rules of “soft
law”, by-laws, etc., remains insufficiently studied, taking into
account its adaptation to the European administrative law and
the practice of the leading countries in this field.

2. Role of court rulings in electronic communications
law systematization

Consolidation of the electronic communications law is to
be carried out on a ladder of acts with equal or similar legal
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force. In the electronic communications area, according to approaches of R. Melnyk
and N. Zadyraka, the relevant sources of law include: regulations of higher legal force
(supranational law; the Constitution; the decision of the Constitutional Court of Ukraine;
laws of Ukraine); subordinate normative regulations (enactment of the constituent public
administration, entities of delegated authority); technical standards; court rulings of the
highest level (Melnyk, 2017: 80-81; Hrytsenko, 2014: 100). Thus, a special place in the
system of electronic communications law sources is occupied by the acts of the highest
judicial authorities. In this regard, R. Melnyk notes about the “truncated” quality of such
sources of law, when the law directly burdens the public administration to be guided by
such acts in the activities (Melnyk, 2017: 92-93).

For example, the legal positions of the Supreme Court on implementing the institutions
of the electronic communications law relate to defining legal boundaries for using tools
by the public administration for engagement of electronic communications, operation
of radio frequency and number resources of Ukraine and the like. Consequently, the
resolution of the Supreme Court in the case Ne 809/340/14 dated of December 11,
2018 has established that as according to the provisions of the Law Ne 1770, cancellation
of the permission to operation by the radio-frequency resource of Ukraine under the
general rule is performed out of court on the basis of the bodies’ decision defined
by this law. The syntactic analysis of part 3 of the Article 58 of the Law Ne 1770-I1I
should also be taken into account, indicating that the phrase “judicially” refers only to
the method of collecting the sum of debt, otherwise cannot be made. Thus, the panel
of judges concludes that the courts of previous instances have come to the correct
conclusion that the competence of the National Commission for State Regulation in the
Area of Communications and Informatization refers to the cancellation of the permit for
the electronic means operation. At the same time, the receipt of information from the
tax authority about the failure of the defendant to pay the fee for the radio frequency
resource use is the proof of the legislation violation on use of radio frequency resource,
in particular, of the Law Ne 1770-11I which is the basis for the plaintiff’s state supervision
by conducting an unscheduled inspection of the defendant and not appeal to the court
with the claim. In this case, the court might decide to revoke the permit only in case of
refusal by the National Council of Ukraine on Television and Radio Broadcasting to
take a decision within a month. In all other cases, the permit is cancelled by the National
Commission for State Regulation in the Area of Communications and Informatization,
or the Ukrainian State Radio Frequency Centre (Supreme Court, 2018).

Along the way, the place of the court rulings, as noted by A. Burkov, is defined due
to the normative regulation place, according to which the conclusion is made (Burkov,
2002). In particular, in the electronic communications area, there are both Supreme Court
rulings and a synthesis of practices, explanations and guidelines of the plenary. The first
group of acts are individual in nature, but they might contain conclusions on the further
practice of dealing with similar cases. The second group of acts is a superstructure over
the practice of the judiciary, in addition to constitutional jurisdiction, and has traditionally
defined judicial practice in the lower courts. Examples of such court rulings could be
the resolution of the Plenum of the Supreme Court of Ukraine Ne 2 dated of March 28,
2008 “On Application Issues by the Courts of Ukraine of Legislation when Granting
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Permissions to Temporarily Restricting Certain Constitutional Rights and Freedoms of
Human and Citizen during the Conduct of Operational Search Activity, Inquiry and Pre-
Trial Investigation” (Supreme Court of Ukraine, 2008), resolution of the Supreme Court
of Ukraine dated of June 5, 2012 (Supreme Court of Ukraine, 2012), etc.

It should be noted that since Soviet times, the approach has been formed, according
to which the decisions of the Plenum of the Supreme Court were determined as the
sources of law, and certain enactments of an individual nature were related only to
judicial practice, but could not create a precedent (Isaev, 1946; Orlovskiy, 1940). On
the territory of Ukraine, this approach did not experience a radical revision until 2010.
Then, the Law of Ukraine “On the Judiciary and the Status of Judges” was adopted,
in which paragraph 6 of part 2 of the Article 36; part 2 of the Article 38; part 2 of the
Article 45 did not grant the right of the Supreme Court of Ukraine to adopt decisions
of the Plenum (Verkhovna Rada of Ukraine, 2010). After this change in legislation, the
Supreme Court of Ukraine has lost the opportunity to review and make amendments
to existing decisions of the Plenum, in particular, in the electronic communications
area. Besides, the status of previously issued regulations was left unclear regarding the
validity period, action, etc. In fact, the judicial practice continued to apply the provisions
of such acts. Higher specialized courts began to adopt new decisions of the Plenum,
explaining the legislation (such court rulings were not adopted in the area of electronic
communications). This approach is consistent with the general theoretical understanding
of the succession process, according to which the previous legal provisions apply to
the extent that they do not contradict the current legislation, in the absence of special
requirements and the formal abolition of such legal framework (Mazur, 2011).

However, the Supreme Court of Ukraine again has actually got the right to create
a precedent in 2015. It is about updating of the edition of the Article 13 of the Law of
Ukraine “On the Judiciary and the Status of Judges” on the basis of the Law of Ukraine
“On Ensuring the Right to a Fair Trial” (Verkhovna Rada of Ukraine, 2015). Since then,
the aforementioned body of the judiciary has been competent to draw conclusions on
the application of the law set out in the regulations (Verkhovna Rada of Ukraine, 2015).
These enactments have become generally binding for the public administration, guided
by the rules of law set out in the regulations following on from which the conclusion
was made. Similarly, as a general rule, the findings of the Supreme Court set a judicial
precedent for courts of general jurisdiction, except in cases of derogation from legal
positions with due reasoning on the part of judges. By the way, a similar rule of law
was enshrined in the Article 13 of the Law of Ukraine “On the Judiciary and the
Status of Judges” Ne 1402-VIII dated of June 2, 2016 (Verkhovna Rada of Ukraine,
2016). Argument in favour of the described position are the provisions of part 2 of the
Article 14 and part 1 of the Article 370 of the Code of Administrative Justice of Ukraine
(Verkhovna Rada of Ukraine, 2005). At the same time, the acts of the highest judicial
authorities in the framework of the “additional” rulemaking are mainly focused on the
settlement of individual disputes, and not on the regulation of an unlimited number of
such cases (Melnyk, 2017). The exception is the model cases that are heard and decided
by the Supreme Court. At the same time, there have not been any such cases in the
electronic communications area yet.
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3. Pragmatics of the rule of law in the court rulings

Moreover, a global electronic communications was the is being institutionalized in a
pragmatic dimension. According to A. Pukhtetska, it is a pragmatic aspect of the concept
and/or principle of the rule of law in the generalized equivalent (under the decision
of the European Court of Human Rights in the case “S.W. v. the United Kingdom”)
(Pukhtetska, 2010). At the same time, the result of the electronic communications law
consolidation is an adequate understanding of the law at the national level, consistent
with the requirements of supranational regulatory frameworks. Therefore, the practice
of the European Court of Human Rights (hereinafter — ECHR) plays an equally
important role in the electronic communications law systematization. Influence on the
implementation of legal regulations in the electronic communications area is carried
out, in particular, through additions to the system of legal regulation. Examples could
be considered as the ECHR’S decisions in the cases “Amann v. Switzerland” (European
Court of Human Rights, 2000a), “Amuur v. France” (European Court of Human
Rights, 1996) (§ 42), “Bykov v. Russia” (European Court of Human Rights, 2009a),
“Copland v. the United Kingdom” (European Court of Human Rights, 2007), “Engel and
others v. the Netherlands” (European Court of Human Rights, 1976: § 58), “Gaskin v.
the United Kingdom” (European Court of Human Rights, 1989: § 3637, 48), “Khan v.
the United Kingdom” (European Court of Human Rights, 2009b), “Klass and others v.
Germany” (European Court of Human Rights, 1978: § 41), “Labita v. Italy” (European
Court of Human Rights, 2000b: § 170), “Leander v. Sweden” (European Court of
Human Rights, 1987a), “Malone v. the United Kingdom” (European Court of Human
Rights, 1984), “Niemietz v. Germany” (European Court of Human Rights, 1992: § 29),
“Quinn v. France” (European Court of Human Rights, 1995: § 42), “Van Vondel v. the
Netherlands” (European Court of Human Rights, 2006), “Weeks v. the United Kingdom”
(European Court of Human Rights, 1987b: § 40) et al.

In this regard, the legal regulations in the ECHR’S decisions play a significant role
in the electronic communications law systematization primarily in the context of legal
provisions dogmatization. Yu. Oborotov is convinced that such dogmatization of the
law in the axiological dimension concerns the coverage of the properties of law through
the rules, acts and legal relations (Oborotov, 2002: 150). Thus, the dogmas of law in
the practice of the ECHR determine the characteristics, in particular, of the electronic
communications law in establishing the behaviour of its subjects. That is, through
logical syllogisms (the rules of law in the ECHR’s practice and life circumstances),
legally significant decisions of the subjects of the electronic communications market are
institutionalized. Hence, the approach of the Supreme Court of Ukraine seems unjustified,
according to which the ECHR’s practice has a doctrinal nature and should be applied in
Ukraine only via translated into Ukrainian and officially published ECHR’S decisions
(Supreme Court of Ukraine, 2016). Artificial narrowing of the scope of supranational
law of the European Union, notably the ECHR’s practice, does not correspond to the
idea of the rule of law. In addition, this source of law has an applied nature, and therefore
could not be considered as a category of doctrinal postulates.

In fact, through the dogmas in the ECHR’s practice legal values in instrumental
and content dimensions are transferred to the electronic communications law. The
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provisions of the ECHR’s practice at the same time provide stability, integration and
coordination of the electronic communications law through the impact on its system-
structural dimension, security, communication, cognitive, heuristic and other functions.
In addition, these dogmas have a dynamic nature, creating conditions for the provision of
fundamental human values in the activities of subjects of the electronic communications
market, as well as for the removal of social tension. Along the way, the change in
social circumstances leads to an update of the content of the dogmas presented in the
ECHR’s practice. Such process becomes possible through the instrumental nature of the
supranational law of the European Union as the basis for the electronic communications
law systematization. The functional social and technological aspect of values is revealed
in the provisions of the electronic communications law, and through the latter — in the
activities of the subjects of the electronic communications market.

As O. Sydorenko points out, thanks to the dogmatic methodology, it becomes
possible to create, apply and process the rule of law (Sydorenko, 2014). In particular,
in the electronic communications law, the dogmatic dimension of the ECHR’s practice
primarily concerns the interpretation of regulations and the filling of legal gaps. As a
rule, the methods of analysis and synthesis, analogy, presumption, casuistry are used.
Through linguistic and grammatical interpretation of the provisions of the legislation,
by-laws and technical regulations, the ECHR ensures harmonization of the electronic
communications law through epistemological procedures. This interpretation determines
the context of practical implementation of the electronic communications law. The
casuistic methodology is needed for hypothetical coverage of different views on the
situation regarding the disputed, unrecognized or violated rights and legitimate interests
of the subjects of the electronic communications market.

In fact, the provisions of the ECHR’s practice as a dogma of the electronic
communications law might have an impact on the law not only regarding the definition of
the essence of certain types of regulations, the system of the electronic communications
law, but also on the implementation of legal regulation in this area. This contributes to
the implementation of the European approaches in this field. In this context, R. Melnyk
focuses on the system of law that has two levels: “basic” and “current”. Within the
framework of the “basic” level, there are rules of law, crystallized throughout the
civilizational development of society, which objectively exist and act separately from
extraneous factors, the will of individuals and are reflected in the principles of law (the
basis for the formation of the “current” level and the objective factor of the European
integration process). The content component of the “current” level is determined by the
level of legal awareness, culture of society, forms of state, law-making activity (Melnyk,
2012: 11-12). That is why, in the context of the European integration processes, it is
appropriate to formulate court rulings in the electronic communications area in such a
way as to make allowance for the fundamental principles of the ECHR’s practice in the
aspect of reducing, and in the future — eliminating the gap between the “basic” and
“current” levels of the electronic communications law system in Ukraine. This proposal
could be implemented by taking into account the criteria for understanding the essence
of the categories “rule of law”, “law”, “legal” and the like, as well as the “basic” level of
the electronic communications law system.
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4. Conclusions

Therefore, in order to ensure equal relations between the public administration,
subjects of the electronic communications market and consumers (users, subscribers),
it is necessary to heed primarily the ECHR’s practice and national supreme judicial
authorities’ rulings. It seems appropriate to implement legal positions of the judiciary,
which will contribute to the institutionalization of the rule of law in functioning of the
electronic communications market. Thus, the decisions of the Supreme Court could
provide insights regarding the future of the practice of similar cases consideration.
Generalization of practices, explanations and guidelines of the Plenum is a superstructure
that defines the judicial practice in the lower instances in order to resolve conflicts in
implementing activities in the electronic communications market of, using the tools by
the public administration. Based on the European experience of regulating relations in
the electronic communications area, it is to be noted that the Ukrainian legislation needs
to be amended in the context of a harmonized regulatory framework for all electronic
communication networks and services.
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Mema. Cmamms po3Kpueac HaAnNpsAMu GUKOPUCMAHHA NPABOGUX NO3UYIL aKmie opeaHie
Cy0060i 61a0u 01 cucmemamu3ayii npasa eneKmpOHHUX KOMYHIKAyil y 4acmuHi
KOHCONIOayii 1OpUOUYHUX HOpM Yy Medcax HayioHanbHoi npaeoeoi Oasu Ykpainu 3
VDAXy8aHHAM HAOHAYIOHATLHOT NPAKMUKU NPABOBO20 3aDe3neyents OiIbHOCI YUACHUKIG
PUHKY €1eKMPOHHUX KOMYHIKAYIU.

Memoou. /[ns docsazcnenns yinei 00CHiONCeH s A8MOP BUKOPUCTOBYE CREYIANbHO-IOPUOUUHT
MemoOu  HAYKOB020  NISHAHHA:  (POPMANLHO-TOIYHUL, — CUCTHEMHO-YHKYIOHANbHUL,
NOPIGHAILHO-NPABOGUI.

Pesynomamu. Y nepwiti yacmuni cmammi asmop po321i0ae micye akmis opeamis cy0osoi
61a0u 8 cucmemi akmie, 32i0HO 3 AKUMU HOBUHHA NPOBOOUMUCS KOHCONIOAYisl HOpM npasa
CILEKMPOHHUX KOMYHIKAYIl. 3 YPaxyeaHHsM HOGIMHIX OOKMPUHANLHUX NIOX00I8 YIMOUHEHO
«yciuenyy AKicmv yux Odicepen npasa. Amop HA80OUMb NPUKIAOU MO0, AK NPABOGi
nosuyii. Bepxoenozo Cyody cmocyiomvcs 6UHAYEHHS 3AKOHHUX MeNC SUKOPUCMAHHA
iHcmpymenmie OisibHoCmi NYONINHOT aOMiHICmpayii w000 SUKOPUCMANHS e1eKMPOHHUX
KOMYHIKayitl, ekcniyamayii padiouacmomHozo ma HOMepHo20 pecypcis Yxpainu mowo.

Jlpyea yvacmuna cmammi niomeepoxicye OYMKY, Wo NOIO0HCEHHA Npakmuxu €8poneicvkozo
cyoy 3 npae NIOOUHU MOJICYMb CHPUHUHAMU 6NAUE He Juule HA Npago eneKMmpPOHHUX
KOMYHIKayiti w000 BUSHAYEHHS CYMHOCMI OKpeMux 6uodie axmieé 3aKoHO00aecmed ma
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cucmemu npasa eleKMpoHHUX KOMYHIKayil, a U Ha NopsAooK peanizayii npasoeoco
peaymosanns 6 yiu cghepi. [Ipodemoncmposarno ponv npaxmuxu €6poneicvkoeo cyoy 3 npas
JTOOUHU 8 cucmemMamu3ayii npasa enekKmpoHHUX KOMYHIKayill y KoHmeKcmi doemamusayii
FOPUOUYHUX HOPM.

Bucnosku. Ha niocmasi ananizy €8poneticbkux i HAyiOHAAbHUX AKMI8 Opeamis cyoo6oi
671a0U a8Mop O0X00UMb GUCHOBKY, W0 OOYITLHOIO € IMNIIEMEHMAYis MUx npagosux no3uyii
opeanis cy0osoi enadu, sKi CRPUSMUMYMb IHCMUMYYIOHAI3aYIT NPUHYUNY 8EPXOGEHCMEA
npasa nio 4ac QyHKYiony8anHs punKy en1ekmpornux komyrixayii. Taxodc 0oeedero, wo 8
nocmanosax Bepxosrnozo Cy0y Moicymv MICIUMUCS 6UCHOBKU 000 NOOATbUOT NPAKMUKY
PO321A0Y aHANOTUHUX Chpas. Y3a2anbHeHHs NPaKmuKy, po3 SCHeHHs Ma KepieHi 6KA3i6Ku
Inenymy Bepxosnoco Cydy € HadOY006010, AKA BUIHAYAE CYOO8Y NPAKMUKY 8 HUIICUUX
iHCMaHYiax i3 Memorw po36’sI3aHHsA KOHQIKMIe ni0 uac nposadiceHHs OisibHOCMI HA
PUHKY €leKMPOHHUX KOMYHIKAYIT MA SUKOPUCIAHHSL IHCIMPYMEHmMI8 OisibHOCi cy6 '€kmie
nyoniuHoi aominicmpayii.

KawuoBi ciioBa: cucremaruszailisi mpapa, MpaBoBa CHUCTEMa, aJMiHICTpPaTHBHE IMpagBo,
IPaBOBUM MeXaHi3M, IHCTPYMEHTH, IMILIEMEHTAllis, KOHCOMIiAIis.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/1-24-2019 45



