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THE CONSTITUTIONAL MODEL OF ADMINISTRATIVE DISCRETION
IN UKRAINE: DESIGN OR SPONTANEOUS ORDER

Purpose. The purpose of the study is to analyze the constitutional model of administrative
discretion in Ukraine through the prism of F.A. Hayek theory about design and sponta-
neous order. The additional purpose of the study is to propose changes to the model of the
administrative discretion in Ukraine.

Methods. The qualitative research method was fundamental in the proposed study.
The traditional (non-empirical) legal research approach was a major tool in the study
model of administrative discretion in Ukraine.

Results. The problem of inefficiency of the model of administrative discretion in Ukraine
is studied by the author in the article. The provisions of part 2 of Article 19 of the Ukra-
inian Constitution are criticized. Limitation of administrative discretion of public officials
by the law are considered ineffective. The reasons for the ineffectiveness of the model of
administrative discretion are the disregard for spontaneity in the process of drafting legi-
slation, according to the author’s assumptions. Thus, the author uses the concept of spon-
taneous order, which was created by the Austrian economist F.A. Hayek. In accordance
with this concept, the disadvantage of the planning system is the inability to predict all
situations that may occur in real life. This conclusion can also be applied to the process
of creating legislation. Accordingly, the author concludes that the laws cannot provide a
perfect code of conduct for public officials.

Conclusions. Thus, the author concludes that limiting administrative discretion to the law
is not the best solution. The article proposes to restrict administrative discretion not by
law, but by legal principles. According to the author, it takes into account the element of
spontaneity in public administration. However, the author also emphasizes that the role of
Jjudicial review of administrative acts is significantly increasing in such a model.

Key words: administrative discretion, spontaneous order, constitutional design, public
administration.
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Ifwe delegate too much decision-making autho-
rity to experts, administration and democracy con-
flict. We lose control. Yet if we delegate too little
authority, we also find democracy weakened.

Justice Breyer “Active Liberty: Determining
our Democratic Constitution” (Clayton, 2015)

1. Introduction

The problem of inefficiency of the model of adminis-
trative discretion in Ukraine is studied by the author in the
article. Limitation of administrative discretion of public offi-
cials by the law are considered ineffective. The reasons for
the ineffectiveness of the model of administrative discretion
are the disregard for spontaneity in the process of drafting
legislation, according to the author’s assumptions. Thus, the
author uses the concept of spontaneous order, which was cre-
ated by the Austrian economist F.A. Hayek.

The purpose of the study is to analyze the constitutional
model of administrative discretion in Ukraine through the
prism of F.A. Hayek theory about design and spontaneous
order. The additional purpose of the study is to propose
changes to the model of the administrative discretion in
Ukraine.

2. Criticism of the modern model of administrative
discretion in Ukraine

Administrative discretion is one of the most important
and complicated categories in the administrative law. The
important role of administrative discretion is conditioned by
the close relationship between the discretion of the public
administration and the rule of law. The origin of administra-
tive discretion is contained in the concept of the rule of law.
A well-known British scientist Albert Venn Dicey at the end
of the nineteenth century provided quite popular definition of
one of the components of the rule of law: “No man is punish-
able or can be lawfully made to suffer in body or goods except
for a distinct breach of law established in the ordinary legal
manner before the ordinary Courts of the land” (Dicey, 1902:
183—-184). This expression means a more general idea that
forms the rule of law. Government power should be limited
by law in order to prevent state arbitrariness. Therefore, this
idea is extremely important. As a consequence, many consti-
tutions, which were adopted around the world, restricted gov-
ernment power by the law. Such a model really creates safe-
guards against government arbitrariness in many countries.

The Ukrainian constitution also contains a similar idea.
The second paragraph of Article 19 of the Constitution states
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the following: “Public authorities and bodies of local self-government and their officials
shall be obliged to act only on the grounds, within the powers, and in the way determined
by the Constitution and the laws of Ukraine” (Verkhovna Rada of Ukraine, 1998). Such
norm creates a strict limitation for any discretionary powers of the government. It is
extremely difficult to abuse the powers under such conditions.

Accordingly, Ukrainian legislation contains many laws, regulations, and instructions
that regulate every official’s actions. However, it is clear that nobody can predict and
plan all circumstances, situations and write laws which will ideally regulate all aspects of
the activities of public officials. In this context, Scott Clayton noted the following: “<...>
scholars have pointed out on practical grounds that agency’s authorizing legislation is
often vague and it is impossible to legislate for all possible administrative scenarios,
thus requiring a significant amount of administrative discretion to make legislation func-
tional” (Clayton, 2015). But even the rule of law allows a certain freedom of government
bodies in public administration. Such freedom is an administrative discretion.

A discretionary action is informal and, therefore, unprotected by the safeguards
inherent in a formal procedure. A public official, for example, has administrative dis-
cretion when he or she has the freedom to make a choice among potential courses
of action. However, such freedom, in accordance with the Ukrainian constitution,
is extremely limited.

As a result of such a limited model of administrative discretion, public officials are
unable to regulate their areas of responsibility. They either move away from solving cer-
tain problems or solve them inefficiently. Also, they often complain that the legislation is
imperfect and does not take into account all the situations which arise in real life. In fact,
such a model destroys any initiative, variability, and pluralism in public administration.
Although bureaucracy is not dangerous, but extremely inefficient and not able to respond
properly to the demands of society. It is clear that the reason for such negative conse-
quences lies in the model of administrative discretion existing in Ukraine.

Thus, we can assume that there is a significant difference between the planning of
administrative laws and real life, which may be unpredictable. Nevertheless, the threat of
arbitrariness cannot be a justification for the lack of efficiency of public administration.

3. Design or spontaneous order

The reasons for the weakness of the administrative discretion model in Ukraine
emerge from the imperfection of the legislative planning system. The design of laws
and instructions that govern the activities of public officials has an initial disadvantage.
As noted earlier, such a system is theoretically unable to take into account all possible
situations, which may arise in public administration. Solving this problem is possible
through combining design and spontaneous order.

The detailed consideration of this discussion requires the use of the theory of econo-
mist F.A. Hayek, who tried to explain the existing systems of orders in the world. In his
fundamental study “Law, Legislation and Liberty”, he suggests that any human behavior
within society is part of two systems of order. According to Hayek, usually, order is
described like something that:” <...> must rest on a relation of command and obedi-
ence, or a hierarchical structure of the whole of society in which the will of superiors,
and ultimately of some single supreme authority, determines what each individual must
do” (Hayek, 1982: 36). Such understanding of the order means that the managed and
controlled system has a hierarchy, structure, and a clear subordination. In such systems,
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the subordinate must clearly comply with the orders of the superior. The manager or
authority clearly plans the rules and gives appropriate instructions.

However, Hayek emphasizes that there are other systems different from the planning
systems of order. According to Hayek, the essence of the concept of a planning system
of order is authoritarian. It is created and coordinated from the outside. A system of
spontaneous order, where the development of an entire system depends on its constituent
elements, is opposite to planning (Hayek, 1982: 36). Thus, the difference between the
two systems is that the planning system of order is somewhat artificial and can be char-
acterized as an organization. While another system is inherent in self-regulation and it
can be characterized as spontaneous order (Hayek, 1982: 37).

Hayek’s ideas about systems of order can be used to describe the model of admin-
istrative discretion in Ukraine. If we try to extrapolate this scheme to an administrative
discretion model, then we will be able to see that in this model there are both elements
of planning and spontaneous order. Planning elements are manifested in the fact that
administrative discretion is a part of public administration. Usually, public administra-
tion in Ukraine is a total organization and planning system. Public administration is fully
governed from the outside since public officials should act only in accordance with the
rules established by law. Officials themselves, as elements of such a system, have no
influence on the system as a whole.

The idea of Ukrainian public administration is based on the following provisions.
The activities of public officials are fully regulated by laws, instructions which provide
a rule for each of their actions. Public officials do not make their own decisions but only
act in accordance with laws. The system of public administration has a clear hierarchical
structure. In this structure, every official person must follow the orders of his supervisor.
Therefore, we can conclude that this is a classic planning system of order, in accordance
with the theory of Hayek. And this is not surprising, because such a system is typical for
a government mechanism.

Administrative discretion, as an integral part of public administration, is character-
ized by spontaneity. Rather, administrative discretion is kind of spontaneous order in
public administration. Administrative discretion is the freedom of an official to choose
an option of behavior. A public official can choose an option of behavior if the law gives
several equivalents of behavior. This is very small freedom of behavior, which is limited
by laws. Nevertheless, it corresponds to the model of spontaneous order. The existence
of the concept of administrative discretion is, in fact, a recognition that the planning
system of order is not able to solve all the problems that exist in public administration.

That is why public administration must take into account the element of spontaneity.
It is necessary to give some freedom to the authorities. This freedom is important in those
areas where planning is very difficult or ineffective. Today, there is an increasing ten-
dency to outsource some areas of public administration to the private sector. As Rebecca
L. Keeler notes: “<...> an increasing share of public services is being outsourced to the
private sector, much of administrative law is not applicable to governments’ contracted
agents” (Keeler, 2013: 183). In the modern world, there is an increasing number of new
spheres of social life that are difficult to regulate in advance by pre-established rules.
In such new areas, officials should have a certain level of freedom in order for public
administration to be effective. Despite the fact that administrative discretion is becoming
popular throughout the world, its use in Ukraine remains limited. The administrative
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discretion of Ukrainian officials is very restricted and extends not to all areas of public
administration.

Therefore, in order to make administrative decisions more effective, it is necessary to
find the most optimal model for it. In this context, one should answer the question which
Scott Clayton was interested in:

An enduring question regarding administrative discretion is how to make the bureau-
cracy efficient and effective while also ensuring accountability through democratic val-
ues of representation and fairness. In other words, how much administrative discretion is
appropriate and how best to regulate the regulators? (Clayton, 2015)

The next part of the study is an attempt to answer this question and offer the most
optimal constitutional model of administrative discretion.

4. The dilemma between design and spontaneous order: which model is better
for administrative discretion

Since the time Hayek researched this problematic, study of the problems of planning
and spontaneous order attracted the attention of many scholars. Discussions focused on
which of these two systems is better for regulating certain spheres of social life. A sim-
ilar debate about the law also took place. Such scholars as Caryn Devins, Roger Koppl,
Stuart Kauffman, and Teppo Felin were against planning system of order. In their study,
they considered the US Constitution as a design object. They tried to understand whether
the planning of the founders of the Constitution was really effective or ineffective. Can
constitutional rules that were adopted 225 years ago be useful at our time? (Devins et al.,
2015: 609). In fact, their research question was whether the constitutional design was a
good decision and how to interpret the US constitution in the modern world?

They believe that planning or design are not effective in relation to the Consti-
tution. The authors wrote: “We are against design, not because we oppose planning
and foresight. Not because we oppose action to make a better future. We are against
design because it is impossible” (Devins et al., 2015: 679). The scientists explained
that the constitutional creator does not have all the knowledge that is necessary to
anticipate all the situations in the future. They also noted that it is impossible to
predict how such a law will be applied in the future. The behavior of public servants
often is unpredictable, and therefore, even a good constitution design could be used
illegally (Devins et al., 2015).

Their attitude about this issue is well illustrated in the following passage:

Our analysis suggests that two leading theories of constitutional interpretation, orig-
inalism and living constitutionalism, are both unsatisfactory. Originalists do not ade-
quately recognize that the present differs from the past. Novel situations unimaginable to
the framers make it possible to have multiple, inconsistent, but equally originalist inter-
pretations of the Constitution. Living constitutionalists do not adequately recognize that
the future will differ from the present. Present interpretations enable entirely new and
unforeseen laws, which may produce outcomes opposite to those intended by the crafters
of present interpretations. For this reason, both theories have morphed over time and
become more similar, showing that theory itself defies design (Devins et al., 2015: 609).

Despite the fact that scientists criticize the constitutional design, they do not solve all
the problems existing in this area (Devins et al., 2015: 680).

Steven Calabresi demonstrates a more balanced view of this issue. He believes that
the position of the previous authors is too critical and that the US constitutional design
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in the historical retrospective has proven to be successful (Calabresi, 2016: 239). The
following passage shows his position regarding the success of the institutional design.

The success of the Planned System of Order, which is the U.S. Constitution, is readily
discernable. Thanks to our Constitution, the United States is the third largest country in
the world by territory, the fourth most populous country in the world, and is the world’s
only military superpower. The U.S. economy is the largest economy in the world, and
the U.S. has by far the highest GDP per capita of any of the so-called G-20 nations. The
superior constitutional design of the U.S. Constitution is in many ways responsible for
all of these successes (Calabresi, 2016: 239).

Thus, Calabresi wrote that the Constitutional design is effective and it will be wrong
to completely deny it. However, he makes a more important conclusion. He notes that
design and spontaneous order does not exist in isolation, but always interact and com-
plement each other (Calabresi, 2016: 240). According to this idea, two systems of order
balance each other and fill the gaps of each other. And this is very different from the
position of the authors of “Against design”.

Which conclusions from this comparison can be made for the Ukrainian model of
administrative discretion? It should be noted that the view of Calabresi is absolutely bal-
anced and rational. This means that the institutional model of administrative discretion
presented in the study will be determined by combining planning and spontaneous order.
That will solve many of the problems existing in this area, including the following: 1)
the lack of variability of officials in public administration; 2) their inability to solve new
problems that are not yet regulated by law; 3) the inability to negotiate and conduct a
dialogue with citizens; 4) failure to provide public interest in public administration; 5)
inability to implement projects in cooperation with private business. A combination of
design and spontaneous order will help solve all these problems.

Therefore, in order to improve the model of administrative discretion in Ukraine,
several circumstances should be taken into account. It is necessary to provide more free-
dom and variability of officials in decision-making process. At the same time, an effec-
tive control mechanism must be provided. Excessive freedom of public officials may
lead to arbitrariness and human rights violations. Hence, effective control is extremely
demanded. However, it is important to start with the design aimed at expanding the free-
dom of public administration.

At the beginning of the work, a constitutional model of administrative discretion
was described. It is not difficult to understand that it severely restricts public officials in
Ukraine. Currently, Article 19 of the Constitution of Ukraine defines law as a factor that
limits administrative discretion. This is a pure design model. The laws that are created
and adopted by the parliament are a kind of plan that defines the organizational activities
of the bureaucracy. Accordingly, the expansion of freedom in this constitutional model
of the institute of administrative discretion is a manifestation of spontaneous order. This
will increase the importance of the official’s personality and allow them to influence the
processes in society.

In fact, the problem is reduced to the following. If the law, as a limitation of adminis-
trative discretion, is a manifestation of design, then what will be more focused on sponta-
neous order? Such a limiter may be legal principles. Principles such as legitimacy, rule of
law, proportionality, transparency, accountability, and many other similar principles are
more focused on the regulation of spontaneous situations. They are not rigidly planned
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by the legislator but allow the public servant to be more flexible and more focused on
each particular situation. At the same time, the focus on legal principles during public
administration cannot be arbitrary, since the legal principles do not justify the violation
of human rights. Therefore, the proposed model is completely correlated with the rule of
law and does not contradict this concept.

Undeniably, such a constitutional model will develop the role of judicial review of
administrative acts. The administrative courts will interpret each case in compliance with
legal principles. The increasing role of judicial review indicates that this model is more
focused on spontaneous order than on planning. If the administrative discretion in the
Constitution is limited by legal principles, this may lead to an incorrect interpretation
of such principles in practice. In these cases, the role of administrative courts, which in
accordance with Ukrainian legislation, have the right to review administrative acts of
executive power (Verkhovna Rada of Ukraine, 2005), will rise. The role of administra-
tive courts will be significant in this model. By expanding the administrative discretion
of public officials, we open up opportunities for abuse. The administrative court is only
one restraining institution in this case. Therefore, the judicial review of each particular
conflict situation can reconcile the concept of planning with unforeseen situations that
may occur in real life.

However, it is necessary to consider additional mechanisms to prevent abuse by pub-
lic officials. Such fuses would be to introduce additional requirements for the civil ser-
vice ethics and transparency (Keeler, 2013; 183).

5. Conclusions

The constitutional model of administrative discretion in Ukraine is characterized by
inefficiency. Such administrative discretion does not allow the bureaucracy to be flexi-
ble and effective. The reasons are in the limited constitutional model of administrative
discretion. According to the Ukrainian constitution, a public authority is restricted by
law. Limiting the law means that there is a planning element in this model. Parliament,
which creates laws, should provide all possible situations of public administration and
create rules that will fully regulate the activities of a governmental body or official.
However, this task is theoretically unrealistic. Parliament cannot create perfect laws
for government since it is impossible to predict all situations that may arise in public
administration. In fact, such a model does not fully take into account the spontaneous
order. Expanding of administrative discretion will help to resolve this problem. In this
situation, public officials will be able to be more flexible and better respond to public
administration issues. Besides, it is important to ensure the control over public officials
in order to eliminate abuse of power.

In order to satisfy all these requirements, a creation of a new constitutional model of
administrative discretion is needed. Such a model has to limit administrative discretion
through legal principles, but not through the laws. Legal principles as restriction are
more in line with the spontaneous order and should improve the activity of public offi-
cials. Administrative courts are an important element in such a model because they will
provide judicial review of discretionary administrative acts.
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Mema oocnioxncenna — npoaHanizy8amu KOHCMUMYYIUHY MOOelb AOMIHICMPAMUEHO20
poscyoy 6 Vkpaini kpize npusmy meopii @.A. Xaecka npo ouzaiin i choHmaHHui NOPsOoK.
Taxodc 0oYinbHO 3anponoHy8amu 3MIHU U000 600CKOHANIEHHS MOOeLi AOMIHICIMPAMUBHO20
po3cyoy 6 Vkpaini.

Memoou. Axicnuii memoo OocniddxcenHs 6ye ochosHum y cmammi. Tpaduyitinuii (abo
HeeMnipudHuil) PUOUHUL OOCTIOHUYLKUL NIOXIO0 MAKOJNC BUKOPUCTIOBYBABCSL ABNOPOM
nio Yac 00CiONHCeHHs MOOeli AOMIHICMPamueHo2o po3cyoy 8 YkpaiHi.

Pesynomamu. 'Y cmammi asmop pozenadae npobnemy HeepekmueHocmi Mooeii
aominicmpamugHo2o poscy0y 6 Ykpaini. Posnouunaemvcs aumaniz npooremMamuxu 3
Kpumuxuy nonogicensb wacmunu 2 cmammi 19 Koncmumyyii' Ykpainu. OomedcenHs: 3aK0HOM
AOMIHICMPAMuUBHo20 po3cyoy cy0’ekmieé nyoniuHo2o0 aOMIHICMPYB8AHHA BUSHAEMbCS
Heeexmuenum. I[lpuuunamu Heedexmuenocmi Mooeni AOMIHICMPAMUBHO2O PO3CYOY,
Ha OYMKYy aemopa, € I2HOPYBAHHA elleMeHm)y CHOHMAHHOCMI 6 npoyeci po3poOneHHs
3axono0agcmea. Takum 4unoM, aemop SUKOPUCOBYE KOHYENYil0 CHOHMAHHO20 NOPAOKY,
saKa Hanexcums agcmpiticokomy exonomicmy D.A. Xaiieky. 32i0no i3 yico KoHyenyicio
HeOONIKOM cucmemu NIAHYBAHHS € HEMONCIUBICMb nepeddauumu 6ci cumyayii, sKi
MOJHCYMb GUHUKHYMU 8 PeabHOMY dcummi. L]ell BUCHOBOK MOJICHA 3aCMOCy8amu MaKodlic
00 npoyecy cmeopeHHs. 3aKOH00a8Ccmaa. Bionoeiono, aemop pobums 6uUCHO80K npo me,
WO 3aKOHU He MOJCYMb 3aNpOnOHYyeamu i0eanrbHi Npasuida NnoeeodiHKu Oid 0epHCABHUX
CyHcho8yis.

Bucnoeku. Taxum uunom, 0omedicenss aOMIHICMPamugHo20 po3cyoy HONONCEHHAMU 3AKOHY
He € epexmugnum. Y cmammi NPONOHYEMbCA 0OMENCUMU AOMIHICIMPAMUBHULL PO3CYO
He 3aKOHOM, a npasogumu npunyunamu. Ha oymky aemopa, maxuil nioxio dacmo 3mozcy
8pAXYBAMU elleMeHm CNOHMAHHOCMI 8 nyoniuHomy adminicmpyeanHi. Boonouac asémop
NIOKPecuoe, wo poib Cy0068020 nepeisidy AOMIHICMPAMUSHUX aKmis 3a maxoi mooeni
CYMMEBO 3POCMAE.

KirouoBi cioBa: agMiHiCTpaTHBHHUN pPO3CY/, CIOHTAHHUN TMOPSIOK, KOHCTUTYIIHHHUN
J3aiiH, MyOniyHe aAMiHICTpyBaHHS.
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