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SOURCES OF ADMINISTRATIVE LAW:
PROBLEMS OF JUDICIAL APPLICATION

The article deals with sources of administrative law in case law of Ukraine. The subject of the
article is a case-law in Ukraine in the branch of administrative law. Logical methods such as
analysis, synthesis, induction and deduction were used in the article. Comparative method al-
lowed to analyze difference between common law and civil law legal systems. It is investigated
in the article that not only legal acts, which contain administrative norms should be included
to the system of sources of administrative law in Ukraine, but also some acts of judiciary which
may influence on validity of administrative legal provisions. The author highlights in the article
that legal doctrine, soft law, individual acts cannot be regarded as sources of administrative
law as they do not possess norms of administrative law and cannot influence on them and thus
cannot be regarded as obligatory sources. Some examples from case law of Ukraine are pro-
vided concerning problems of application of sources of administrative law. The author made a
conclusion that judges in their decisions apply not only sources of law but also other sources,
which have additional and informative meaning. These sources cannot be regarded as obliga-
tory for a court or parties of the case. It is proposed in the article that judges shall to point out
these sources and explain their non-obligatory role in every decision they make.
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1. Introduction

Application of relevant sources of law has a big signifi-
cance for judiciary. For the decision to be legal and justified
it should be issued with full conformity with laws and other
sources of law. Administrative law is a branch of law which
is characterized with huge number of sources which courts
shall apply during solving court cases. Except sources of law
which are basis for the judgment often judges apply other
sources which have influence on their decisions. These sourc-
es are not always regarded as sources of law. Although they
are applied together with legal norms as a basis for the court’s
decision. Hence, it’s important task to distinguish sources of
law and other sources which play only additional role. Ad-
ministrative law has unique and distinct system of sources of
law, which should be applied by relevant subjects of law. It is
caused by diversity and huge number of sources of adminis-
trative law. There is no single codified act of administrative
law in Ukraine and other European countries, except Portu-
gal (Coédigo Administrativo, 1936) which would regulate all
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institutes of administrative law, due to huge sphere of social relationships which are
regulated by this branch of law. Instead there are acts which regulate only a particular
part of administrative law, for example, Code of Administrative Procedure. The impact
of different sources of administrative law on social relationships can be illustrated by
examining a case-law of Ukraine.

The aim of this article is to provide scientific analysis of sources of administrative
law and underline their features in Ukrainian case-law. The tasks of the article are as fol-
lowing: to analyze notion and essence of “source of administrative law”, to find out place
of judicial acts in the system of administrative law sources, investigate some problems of
application of sources of administrative law in case law of Ukraine.

2. Notion of the source of administrative law

There are different elements of system of sources of law. This system differs in every
country and legal system. Thus, it’s not possible to mechanically adopt sources of law
of other country without considering characteristics of every country. Among two main
systems of law we should name Anglo-Saxon and Continental system of law. These two
systems have different approaches as to the main source of law which judges use for
judicial cases settlement. In Anglo-Saxon legal system a precedent as a source of law
prevails, while in continental legal system legal acts are traditionally regarded as a main
source of law including the administrative law (Pejovic, 2001; Strauss, 2002).

According to the article 129 of the Constitution of Ukraine judges are independ-
ent and are guided by the rule of law delivering justice (Konstytutsiia Ukrainy, 1996).
Ukraine’s Constitution got that provision only in 2016. Before that judge was supposed
to be guided by law most likely in a strict meaning. New formulation of constitutional
provision is revolutionary for judiciary in Ukraine as it provided constitutional mean for
judges to apply not only legislation but also other sources of law. It was quite weird that
practice of the European Court of Human Rights was defined as a source of law but there
was no constitutional base for doing that. Procedural codes in new edition (2017) also
got broader approach as for sources of law which could be applied by judges including
the Code of administrative proceedings of Ukraine.

Article 7 of the above-mentioned Code deals with sources of law, which are applied
by courts. Although this article regulates only application of the Constitution of Ukraine,
other normative acts and international treaties, which are part of Ukraine’s legislation.
Unfortunately, the article doesn’t provide the possibility for administrative courts to ap-
ply other sources of law, for example case law of the ECHR, decisions and conclusions
of the Constitutional Court of Ukraine, rulings of the Supreme Court etc.

Another problem is that there is no legal act in Ukraine concerning sources of law
including normative acts which would regulate their application by relevant subjects.

Sources of administrative law are most commonly described as forms of external
sighting of administrative norms. Although it should be pointed out that this definition
does not fully reflects all sources which may have or influence on activity of acts which
contain norms of administrative law. Hence, we propose to define sources of admin-
istrative law as a complex of obligatory legal provisions in written act of a competent
subject or subjects, which creates, amends, suspends or abolishes operation of the legal
administrative norm (Reshota, 2016). This definition allows us to include to the system
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of administrative law sources also other obligatory regulators of social relationships of
public administration. It creates grounds for including some acts of judiciary to the sys-
tem of administrative law sources.

3. Judicial acts as sources of administrative law

A question may arise why to include to the system of administrative law sources
which do not contain administrative norms. In this regard it should be pointed out that ju-
dicial decisions do not contain legal norms in Continental law system, but has big influ-
ence on existing legal provisions. Among all judicial decisions or acts of judiciary which
have big impact on administrative norms in Ukraine we should enumerate: decisions
and conclusions of the Constitutional Court of Ukraine, model decisions of the Supreme
Court in administrative cases, decisions on application of legal norms which are held in
rulings of the Supreme Court and judicial decisions of administrative courts (Supreme
Court, appeal administrative courts and district administrative courts) on validity of a
certain regulatory acts or their provisions.

Except that we should not to forget about special place in the system of sources of
administrative law of Ukraine of practice of the European Court of Human Rights. It
should be pointed out that the Law of Ukraine “On execution of decisions and applica-
tion of practice of the European Court of Human Rights” in Article 17 states that Con-
vention and practice of the Court (ECHR) shall be applied as a source of law (Pro vy-
konannia rishen ta zastosuvannia praktyky Yevropeiskoho Sud u z prav liudyny, 2006).
This underline special place of the case law of the European Court of Human Rights as
a source of administrative law, which is established by law. Unfortunately, the Code of
administrative proceedings of Ukraine doesn’t provide legal basis for application of the
practice of European Court of Human Rights as a source of law in the corresponding
article. Thus, this article should be amended and include other sources of law which
courts may apply solving particular cases. In this relationship we should mention that not
a separate decision is recognized as a source of law but practice of the ECHR in general
which includes different decisions which provide stability of the European Convention.
The case law shouldn’t be identified as a separate decision of the court, as the practice
includes a number or judicial decisions which create certain legal positions of the court.

4. Problems of application of sources of administrative law in case law

One of the latest decisions of the Supreme Court shows the importance and meaning
of the European Convention and practice of the European Court of Human Rights. In Su-
preme Court’s ruling of June 20, 2018 in a case no. 514/134/17 it held that appeal court
in the case showed too much formality when applied paragraph 15,5 of the Transitional
provisions of the Civil Procedure Code of Ukraine. This paragraph states that appeals
shall be brought to the court of first instance until new informational system starts to
work. Nevertheless, The Supreme Court held that application of this provision violates
Article 6 of the Convention and principle of reasonable justice (Seryavin and others
v. Ukraine, no. 4909/04, § 58) and principle of proportionality (Postanova Verkhovnoho
Sudu, 2018). This legal position of the Supreme Court has big influence and may be
applied for administrative and commercial cases. In this way, to our opinion, court made
a conclusion how to bypass a law. It is also needed to stress upon the fact that this posi-
tion of the Supreme Court is not obligatory inter partes of this case, but also should be
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applied by other courts until it is amended by the Great Chamber of the Supreme Court.

It should be mentioned that judicial decisions are not intended to regulate social rela-
tionships but to solve the case infer partes. Though often these decisions affect uniden-
tified number of persons who might apply certain legal provision. For example, when
administrative court decides that certain legal act is unlawful it may be recognized as
void and therefore it will lose its validity not only for parties of the case, but for all sub-
jects of law. In this way the administrative court cannot create a new legal rule, but only
abolish legal act or its provisions which contradict to acts, which have higher legal force.

It should be also underlined that not all sources known in theory of law may be re-
garded as sources of administrative law, for example, legal doctrine, legal customs etc.
As these sources may have only additional meaning for a court and parties of the case.
At the same time courts often use these «sources» which do not contain administrative
norms as a legal ground for their decisions. In some cases, they refer to scientific and
practical commentaries on normative acts. For example, in the decision of the judge
of the Volnovasky District Court of Donetsk Oblast of March 11, 2015 in the case no.
221/553/15-p it is stated: “According to Article 173 of the Code of Administrative Of-
fenses (hereinafter referred to as the Code), small-scale hooliganism, that is, inappropri-
ate language in public places and other events which, according to a scientific and practi-
cal commentary to the Code, includes relieve of oneself in public places which violates a
public order” (Postanova suddi Volnovaskoho raionnoho sudu Donetskoi oblasti, 2015).
Although reference to the scientific and practical commentary on the Code is disputable
due to the fact that it does not possess a legal norm, does not extend or complement
the legal regulation. In the above-mentioned example of the judicial decision it is not
even indicated the author or authors and the year of the publication of this commentary.
Therefore, it cannot be used as a source of law and there should be a reference that a
commentary is not a legal ground for the decision, as it can only serve as an additional
information. Judicial doctrine is not a source of administrative law that’s why reference
to the sources of law and other additional sources should be distinguished.

There is another bright example of application of legal doctrine in court’s decision. In
judgment of the Popasnyansk district court of Luhansk region of April 5, 2017 it is stated
that the court considers to appeal to the words of the US Supreme Court judge Steven
Breyer, written in his separate opinion (joined by the President of the Court, John and
Judge Anthony Kennedy) in the case of Petrella v. Metrogoldwyn-Mayer, Inc., et al.”:
“Legal systems contain doctrines that help courts avoid injustice that might have arisen
if the law was applied strictly in each case, regardless of how unusual the circumstanc-
es are. <...> The nature of justice, as Aristotle has noted, is to correct the law when it
is defective because of its universality” (Postanova suddi Popasnianskoho raionnoho
sudu Luhanskoi oblasti, 2017). This, in turn, allowed the judge to reach an ambiguous
conclusion about the possibility of applying administrative penalties smaller than those
provided for in the relevant article of the Code of Ukraine on Administrative Offenses,
even though this Code does not provide possibility to apply “lesser” penalty, than is pro-
vided in the Code. Thus, the judge noted that “it is necessary and sufficient to impose a
more lenient administrative penalty than envisaged in Part 1 of Article 164 of the Code,
namely in the form of a fine of 170,00 UAH with the confiscation of tobacco products”
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(Postanova suddi Popasnianskoho raionnoho sudu Luhanskoi oblasti, 2017). The ref-
erence to a separate opinion of a judge of the Supreme Court of the United States and
Aristotle enriches the above-mentioned court’s decision, but in such a case, it is neces-
sary to distinguish between references to the legal doctrine and the sources of law on the
basis of which the court makes its decision. This requires a better structuring of judicial
decisions. In addition, in the above case it would be appropriate to refer to the practice
of the ECHR, which indicates that in some cases of administrative offenses are criminal
in its nature and fully covered by all guarantees of Article 6 of the Convention for the
Protection of Human Rights and Fundamental Freedoms (for instance, paragraphs 21-22
of the decision in the case “Nadtochii v. Ukraine”, paragraph 33 of the judgment in the
case “Gurepka v. Ukraine”).

Article 246.4.5 of the Code of Administrative proceedings of Ukraine states that dec-
laration of the court’s decisions shall include norms of law, which applied court and
motives for their application. This provision doesn’t provide any ground for courts to use
sources which do not possess norms of law and therefore are not obligatory. That’s why
these additional sources, which have only informational meaning, should be separated
from legal norms, which are held in source of law. Doing so, courts will clarify which
sources they used as a legal ground for their decisions and which sources have only
additional meaning. This has also a practical role as incorrect application of norms of
material law is a ground for a court of appeal instance to abolish a court’s decision fully
or partially. Thus, incorrect application of additional sources which are not sources of
law cannot be a basis for the decision annulment.

5. Conclusions

Analysis of main problems of application of sources of administrative law by Ukrain-
ian courts proves that this issue has not only theoretical but also practical meaning.
Sources of law should be regarded not only as acts which contain norms of administra-
tive law, but also include some judicial decisions which may influence on legislation,
broader its formulation, abolish legal acts or their provisions. This mean that acts of
judiciary should also be considered as sources of administrative law. In some cases,
judicial decisions influence not only inter partes (on parties of the case), but also on
other subjects of law, for example, abolishing normative act. It should be also stressed
that in this way judicial decisions shall correct mistakes and lacunas of legislator or
other bodies of public administration. As for other sources, namely: case law, legal doc-
trine, individual (administrative) acts, legal customs, soft law, administrative contracts
etc., they cannot be included to the system of sources of administrative law in Ukraine.
These “sources” do not have administrative norms and cannot influence on their validity.
Hence these sources may be applied only as additional informative source, which do not
have obligatory meaning for parties and for the court itself. It is proposed to highlight
these additional nonobligatory sources separately from sources of law, applied by courts.
Hence, we should point out that case law does not have the same impact on the legal sys-
tem of Ukraine as a case-law influence on countries of common law system. Despite that,
a convergence of the Romano-Germanic and Anglo-Saxon legal systems, their gradual
approximation, interpenetration allows to combine their distinct features to ensure an
effective protection of human rights in both systems.
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JDKEPEJIA ADMIHICTPATUBHOIO NPABA: CYLOBA MPAKTUKA

Bonogumup Peluora,

KaHAuAAaT HayK 3 epXaBHOro yrpasJliHHS, [OLEHT,

JAOLIEeHT Kapeapv agMiHicTpatuBHOro Ta ¢iHaHcoOBOro rpasa
JIbBiBCbKOIO HaLliOHAaIbHOIO YHIBEPCUTETY iMeHi IBaHa PpaHka
reshota®@icloud.com

Y cmammi  posensoatomecs  Oeaxi npobnemu  cy0o6020  3aCmOCY8aHHs  Odicepen
aominicmpamueno2o npaeéa cydamu 6 Ykpaiuni. Busnaueno, wjo 0o Odcepen
AOMIHICMpPamueHo2o npaea 6 YKpaiwi eapmo 6iOHOCUMU He Juule Npasosi akmu, ujo
Micmsmob aOMIHICMPAmMuHi HOpMU, d U 0esIKI aKmu Cy00801 81adu, IKi MOANCYMb 6NIUBAMU
HA YUHHICTNG AOMIHICIPAMUEHO-NPAosux Hopm. I1ioKpecnioemvcs, wjo cy0o8a npakmuxa,
AOMIHICMPamueHi axmu, AOMIHICMpPamugui 002080pu, NPAo6a OOKMPUHA, NPABOsI 36udal
ma Mm’saKe npaso He MOJCYMb PO32NANAMUCL AK 0dcepena aOMiHICmpamueHo2o npasa,
OCKINIbKU 60HU He MICIAMb HOPMU AOMIHICMPAMUEHO20 NPABA MA HE MOXCYMb 6NAUSANU
Ha HUX, a Oomoice, He MOJCYMb G8ANCAMUCS 3A2albH00008 A3koeumuy. Hasoosamuvcs
O0esKi npukaaou cyo0osoi npakmuxu Ykpainu wo0o npobiem 3acmocysans Oxicepei
aominicmpamugnozo npasa. Y pezynomami O00CNIONCEHHA ABMOPOM 3aNPONOHOBAHO
BUCHOBKU U000 HEOOXIOHOCME NOOIILY 0dicepen AOMIHICMPAMUBHO20 NPABA, SIKI 3ACNOCO8YE
€Yo, Ha Odcepena npasd, NOXIOHI Oxcepena (Cyooei piuleHHs), a makodc odxcepena
NePeKOHIUBO20 XAPAKMEPY, Wo Malomsb auuie ingopmamugne, 000amro6e 3HaAYenHsl.

KirouoBi cioBa: anMiHICTpaTHBHE IIPaBO, JAXKEPEIO aJAMIHICTPATUBHOIO IIpaBa, CyHOBE
3aCTOCYBaHHs, [IPaBOBa HOPMa, CyJ0Ba IPAKTHKA.
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