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ADMINISTRATIVE PROCEDURES OF PROVIDING ADMINISTRATIVE
SERVICES IN THE EUROPEAN UNION AND UKRAINE

The article investigates administrative procedures of rendering administrative services
in the European Union and Ukraine. Special attention is devoted to compare general
grounds of rendering administrative services and to formulate proposals for improvement
of domestic legal regulation taking into account positive European experience.
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Bearing in mind the European integration direction of
the internal and foreign policy of Ukraine and the neces-
sity of gradual adaptation of Ukrainian legislation to the
legislation of the Member States of the European Union
(hereinafter — the EU) in accordance with the general
European standards, a significant part of attention should
be paid to the legal regulation of rendering of administra-
tive services and administrative procedure.

The provision of administrative services to citizens
or legal entities shall be made pursuant to the modern

Muxaiiniok Ana forms and standards of administrative services provision
BorpaHiBHa, that were developed by the European administrative legal
acripaHTka Kagempn doctrine 'and practice that reflect the essence of a «public
KOHCTUTYLLifIHOrO, and service» state.
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The aforementioned scholars made
significant contribution to the investi-
gation of procedures of administrative
services provision; however, the issues
concerning the administrative proce-
dures in the area of administrative ser-
vices provision, particularly in terms
of legal comparison of the EU and
Ukraine, require a separate study.

The main objective of this article is
to compare general grounds of rende-
ring administrative services and to for-
mulate proposals for improvement of
domestic legal regulation taking into ac-
count positive European experience.

The tasks of the present article are: to
review theoretical approaches to under-
standing of the concept of administra-
tive procedure in the EU Member States
and Ukraine; to describe modern aspects
of administrative services rendering in
EU; to formulate proposals and recom-
mendations concerning improvement
of domestic legal regulation respecting
law-making and law enforcement prac-
tices of administrative procedures in the
process of administrative services provi-
sion. The codification of administrative
procedure legislation became one of the
most difficult directions in the admin-
istrative reform. The abovementioned
direction has not been accomplished
throughout a relatively long time of im-
plementation of the reform. The current
situation is caused by many factors, such
as complexity and versatility of relations
to be regulated, as well as by a large

amount of legislation to be reviewed.
However, the most serious problem that
resulted in delay of codification in ad-
ministrative procedure legislation, is the
lack of interest of the State, public au-
thorities, their officials in the adoption
of the Administrative Procedure Code of
Ukraine (hereinafter — «APC») since,
in a new legal environment built in ac-
cordance with European principles of
good administration, it would lead to
the situation when public officials would
have limits on use of their privileged po-
sition in the society in comparison to
private persons. A clear-cut regulation
of administrative procedure will put ac-
tivities of public authorities into a defi-
nite legal framework, which infringe-
ment would be the ground for challenge
of such actions, inactivity or public au-
thority’s decision, or, in determined ca-
ses, would result in legal liability pro-
vided by the law.

An academic discussion concerning
understanding and correlation among ad-
ministrative process, administrative pro-
cedure, and administrative proceedings
is a very widespread in domestic legal
literature. «Administrative procedure» is
usually meant as «the order of considera-
tion of individual administrative cases
and subsequent decision delivery by ad-
ministrative authorities» [3, p. 24].

The administrative procedure is not
homogeneous, since it includes different
kinds of administrative proceedings. In
particular, V. B. Averianov defines fol-
lowing procedural institutes: an «insti-
tute of internal organizational admin-
istrative proceedings», an «institute of
service administrative proceedings» and
an «institute of jurisdictional administra-
tive proceedings» [1, p. 9-10]. In view
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of the aforesaid, administrative servic-
es proceedings should be considered as
service administrative proceedings.

Administrative procedure has its
own structure and consists of phases that
should be understood as «a relatively iso-
lated, limited in time and logically con-
nected array of procedural actions that
are intended for the achievement of a cer-
tain goal and for the fulfillment of relative
tasks of certain administrative proceed-
ings; this array shall also have a range of
certain subjects and be implemented in
procedural protocolsy» [2, p. 214].

As a general rule, administrative
procedure is divided into following
basic and optional phases: 1) a phase
of initiation of administrative proce-
edings (previous phase); 2) a phase of
hearing the case; 4) a phase of adoption
of a decision in the case; 4) a phase of
appeal of the decision adopted by an
administrative authority (facultative
phase); 5) a phase of implementation
of the adopted decision. The above-
mentioned phases of administrative
procedure are distinctive for the whole
administrative services provision pro-
cedure in general.

There is no unified administrative
procedure of administrative services pro-
vision since administrative services are
quite various. Accordingly, procedures
of different administrative services pro-
vision also vary. For instance, registra-
tion of ownership of real estate is an ad-
ministrative service which is done within
registration proceedings; and an admini-
strative service concerning the issue of a
permit for placement of an outdoor ad-
vertisement object is done within per-
mission proceedings. Nevertheless, the
establishment of general requirements to

the procedure of administrative services
provision is possible and necessary.

The understanding of the notion of
administrative procedure in academ-
ic research and legislation of the EU
Member States is quite ascertained.
First of all, it could be explained by the
existence of the developed and unified
administrative procedure legislation in
the most of Member States.

The sources of European legal lite-
rature define an administrative proce-
dure as «the formal path, established in
legislation, which an administrative ac-
tion should follow»; «usually, an ad-
ministrative action has to be carried
out through a number of steps, which
should be known in advance» [11, p. 3].
Also the administrative procedure is
«defined loosely, to mean no more than
a course of action, or steps in imple-
menting a policy, or part of an adminis-
trative process» [7, p. 2].

In the Model Rules on EU
Administrative Procedure developed
by the Research Network on EU
Administrative Law (hereinafter —
«ReNEUALy), administrative proce-
dure is defined as «the process by which
a public authority prepares and formu-
lates administrative action» [8, p. 46]
which, in turn, «means activity of a
public authority as results in: a legal-
ly binding non-legislative act of gene-
ral application, a decision, a contract,
mutual assistance, information manage-
ment activities» [8, p. 46].

Hence, the notion of administrative
procedural activity is relative only for
public authorities performing their du-
ties regarding relations with private per-
sons when it results in the adoption of
an administrative protocol or conclusion
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of an administrative contract. The afore-
mentioned understanding of administra-
tive procedure laid the ground for laws
and administrative procedure codes of
the EU Member States. Activities of ad-
ministrative courts with relation to con-
sideration and resolution of cases are
provided by other regulatory adminis-
trative acts and do not concern adminis-
trative procedure.

As opposed to Ukrainian experience,
many European countries adopted, as it
was already mentioned, codes or laws
regulating administrative procedure.
Significant attention is paid to the unifi-
cation of administrative procedure legis-
lation within the whole European Union.

Particularly, the aforementioned
ReNEUAL that is functioning «with the
goal of providing support to endeavours
of codification of administrative proce-
dure at EU level, has opted for the for-
mula ‘statements and restatements’ for
its work, which is intended as a support
to codification by the legislator» [12,
p. 17]. Moreover, the coordinators of
the above-mentioned Network give spe-
cial consideration, in particular, to the
administrative procedure law of the EU
and to the question of adoption of the
EU Administrative Procedure Act.

Staff members of the ReNEUAL
stress the necessity of adoption of the
EU Administrative Procedure Act and
note that «ageneral codification of EU
administrative law might contribute to
simplification and clarification but only
if it took into account the conflicting
needs of general applicability of its
principles and rules and of adaptability
to sectorial differences. Furthermore, a
general codification of EU administra-
tive law which would be limited to EU

institutions, bodies, offices and agencies
would nevertheless have to take into
account the needs of cooperation with
Member States’ institutions, bodies, of-
fices and agencies in almost all EU poli-
cy fields» [13, p. 10].

Nowadays public administration ac-
tivities without a Law of Administrative
Procedure are regulated by «separated
procedural norms in primary and sec-
ondary law and shaping of the general
principles of administrative procedure
by the Court of Justice» [9, p. 107].

Special attention during finaliza-
tion of Ukrainian APC should be paid
to the ReNEUAL Model Rules on
Administrative Procedure that consist of
six books, namely: 1) General Provisions;
2) Administrative Rulemaking; 3) Single
Case Decision-Making; 4) Contracts;
5) Mutual Assistance; 6) Administrative
Information Management. The afore-
mentioned project considers peculiarities
of legal regulation of administrative pro-
cedures of most EU Member States with
reference to the specificity of legislation
of such supranational formation as the
European Union.

A majority of European countries
adopted and made effective legal acts
directed at management of relations of
private persons and public authorities.
Such kind of legal acts usually precede
adoption of specialized legislation and
set general principles of public author-
ities’ activities.

Nevertheless, the Ukrainian ap-
proach to legal regulation of administra-
tive procedures is vice-versa, since, first
of all, the government adopts special-
ized legislation (The Law of Ukraine
«On Administrative Services»), and the
general legal act (The Administrative
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Procedure Code of Ukraine) hasn’t been
adopted yet. Furthermore, a lot of le-
gal practitioners advocate for simpli-
fied legal regulation of procedural re-
lations concerning activities of public
authorities.

Accordingly, it is possible to com-
pare the current situation to the legal
regulation of judicial process, since the
most accurate requirements of proce-
dure codes concerning the actions of a
court during consideration of cases en-
sure the observance of rights of the pro-
cess participants, equality before the
law and a court, participation in court
proceedings, etc.

The legal regulation of administrative
procedures should be given the same im-
portance as the legal regulation of the ju-
dicial process. If public authorities would
have strictly prescribed rules of their ac-
tivities, including administrative services
provision to citizens, and if in the event
of violation of such rules the legal liabi-
lity would be provided, the procedure of
administrative services provision will be
duly conducted. This is the reason why
the requirements concerning regulation
of administrative procedures shall not be
simplified significantly in comparison to
the rules of judicial process.

In the context of procedural re-
quirements to administrative services
provision, the relevance of the research
in the field of procedural principles of
relations of public authorities with pri-
vate persons if very high, since the
modern understanding of those prin-
ciples should inevitably be used in
the draft of the APC of Ukraine. The
above-mentioned principles constitute,
actually, the general requirements to
administrative procedures.

Since 2005 the Working Party of the
Project Group on Administrative Law,
established on the basis of the Council
of Europe, has fine-tuned and improved
the principles of public authorities ac-
tivities that were laid out in the Code on
Good Administration. Material and pro-
cedure requirements concerning pub-
lic administration activities, including
the provision of administrative servic-
es, are enshrined in the aforementioned
Code on Good Administration that was
adopted by the Council of Europe. The
material requirements include such re-
quirements as «lawfulness, equality, im-
partiality, proportionality, legal certain-
ty, taking action within a reasonable
time limit, participation, respect for pri-
vacy and transparency» [10].

The fundamental procedure require-
ments that are enshrined in the Code on
Good Administration, are as follows:
requests from private persons, the right
of private persons to be heard with re-
gard to individual decisions, the right of
private persons to be involved in certain
non-regulatory decisions, the contribu-
tion of private persons to costs for ad-
ministrative decisions, requirements to
the form of administrative decisions,
the order of publication of administra-
tive decisions, requirements concer-
ning the entry into force of administra-
tive decisions, peculiarities of execution
of administrative decisions, the order of
bringing changed to individual adminis-
trative decisions [10].

The aforementioned principles and
requirements laid down in the Code on
Good Administration, shall be consi-
dered in time of the improvement of the
APC of Ukraine; particularly, in relation
to the principle of legal determination
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and of the order of adoption, amend-
ment, and repeal of the legislation.

Also it is necessary to pay atten-
tion to the provisions of Article 298(1)
of the Treaty on the Functioning of the
European Union (TFEU), which is an
innovation of the Lisbon Treaty, pro-
viding that, in carrying out their mis-
sions, the institutions, bodies, offic-
es and agencies of the Union shall
have the support of an open, efficient
and independent European administra-
tion [6]; and to Article 41 of the Charter
of Fundamental Rights of the European
Union enshrining the right to good ad-
ministration by granting to every person
the right to have his or her affairs han-
dled impartially, fairly and within a rea-
sonable time by the institutions, bodies,
offices and agencies of the Union [5].

Some procedural rules concerning
provision of administrative services
are enshrined in Article 9 of the Law of
Ukraine «On Administrative Services»,
inter alia: the methods of administra-
tive services provision; jurisdiction of
cases concerning provision of admin-
istrative services; the form of an appli-
cation and the order of its submission;
requirements to documents and infor-
mation required of the applying person;
the order of adoption of documents and
information by an authority providing
administrative services from other pub-
lic authorities; the order of obtainment
of application forms, etc. [4].

First of all, it is essential to draw
attention to certain problematic is-
sues that arise from the provisions of
the above-mentioned article of the
Law of Ukraine «On Administrative
Services». Particularly, it is an absence
of amendments to special laws that

define an order of provision of admin-
istrative services of some particular
kinds. Those laws are as follows: the
Law of Ukraine «On State Registration
of Legal Persons and Private
Entrepreneursy, the Law of Ukraine
«On Licensing of Particular Kinds
of Business Activity» and the Law of
Ukraine «On the System of Permits
in the Area of Business Activity». In
the event of the existence of legal col-
lisions between the aforementioned
laws and the Law of Ukraine «On
Administrative Services», a public au-
thority would tend to apply the way of
behavior that is more favourable to it.

Secondly, the legislator restricted
unreasonably in the Law of Ukraine
«On Administrative Services» the meth-
ods of application for provision of ad-
ministrative services; many other states
provide a significantly wider range of
such methods. Therefore, it would be
reasonable to enshrine in the Law of
Ukraine «On Administrative Services»
the possibility of application through
telephone, mobile communications or
Skype concerning particular services
that could be provided on the basis of
oral application; also it would be rea-
sonable to establish such ways of ad-
ministrative services provision as mo-
bile offices and delivery of services at
the place of citizens’ residence.

Thirdly, it is worth mentioning that
a positive issue that was indicated in the
Law is the prohibition of demanding of
citizens of additional documents or in-
formation that are not provided by law
for the sake of provision of administra-
tive services. Nevertheless, in some sit-
uations, public authorities demand to
submit additional documents referring
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to some departmental acts; this infrin-
ges the rights of citizens and creates
additional mechanisms of corruption.
Therefore, the list of documents that
shall be submitted by an applying per-
son should be enshrined in the law sole-
ly and have to be exhaustive.

Fourthly, there are still problems
with access of applying persons to pub-
lic authorities with the aim of acquisi-
tion of administrative services. First of
all, it is caused by limited office hours
for citizens. The legislation established
the requirements to the office hours of
the centers of administrative services
provision that, in principle, correspond
to practices of the Western Europe; but,
bearing in mind that a significant num-
ber of services is provided directly by
public authorities, it is necessary to im-
plement provisions concerning the mi-
nimum time of office hours for citizens
at authorities that directly provide ad-
ministrative services. At least, office
hours should not be less than a gene-
ral working time of such an authority;
it is a widespread practice that some au-
thorities provide administrative services
to citizens in a limited period of time,
e. g. one or two days in a week of two or
three hours in a day.

Consequently, the codification of
legislation in the area of administra-
tive procedures is of great importance
for the sake of regulation of adminis-
trative services provision, since ad-
ministrative procedural legislation is
the key factor that defines principles
of relations between public authori-
ties and citizens. Nevertheless, the
adoption of the Law of Ukraine «On
Administrative Services» did not set-
tle a number of lacunas in the legal

regulation of administrative procedural
relations that could be solved only by
the adoption of the APC of Ukraine.

In order of justification of the codi-
fication of legal regulation of admini-
strative procedures, it is necessary to
draw attention to the principle of «in-
novative codification» that was de-
signed in European legal theory and
is used during the elaboration of the
EU Administrative Procedure Act.
«Innovative codification has the ad-
vantage that it allows resolving contra-
dictions and filling gaps» [12, p. 16—
17]. The comparison of European and
Ukrainian doctrines of administrative
law has shown that the understanding of
the notion of administrative procedure
is duly formed in the European doctrine
and comprises the area of legal relations
between public authorities and private
persons concerning the performance of
administrative actions. Respectively,
it is important for the Ukrainian doc-
trine of administrative law to form a sta-
ble notion of administrative procedure
that should be understood as the order
of consideration and decision by public
authorities of individual administrative
cases. The administrative services pro-
vision is not homogeneous and is per-
formed through different administrative
proceedings, namely: registration pro-
ceedings, permission proceedings, li-
censing ones, etc.

Currently, the legal regulation of ad-
ministrative services provision in the
EU is directed at the unification of ad-
ministrative procedures at the level of
the Union as a whole by means of the
adoption of the EU Administrative
Procedure Act on the basis of the ef-
fective provisions of the primary and
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secondary legislation of the EU, judi-
cial practice of the Court of Justice of
the EU, the European Court of Human
Rights and pursuant to the aforemen-
tioned recommendations of the Council
of Europe.

Taking into account the foreign ex-
perience of legal regulation of admin-
istrative procedures, it is necessary, for
the sake of due regulation of the pro-
cedure of administrative services pro-
vision in Ukraine, to adopt the APC of
Ukraine which would also comprise
the area of administrative services pro-
vision. The existing drafts of the APC
of Ukraine are outdated and have to
be improved by the development of a
new version of the aforementioned act
of codification with regard to the mo-
dern standards of functioning of good
administration; particularly, the atten-
tion should be paid to the Code on Good
Administration proposed by the Council
of Europe, to the examples of legal reg-
ulation in the EU Member States on the
basis of their codes and laws. The most
important issues of the foreign experi-
ence that should be considered are as
follows: the issue of legal regulation of
administrative protocols (requirements
concerning their form, the order of
adoption, amendment, withdrawal and
loss of the effect) and the issue of reali-
zation of the administrative procedure
(the order of acceptance of applications
and documents from private persons,
the consideration of them, the participa-
tion of private persons in the process of
consideration), etc.
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Muxaiimok SI. b. AaminicTparuBHi npouexypu HajgaHHS agIMiHICTPAaTHBHHX
nocJyr y kpainax €sponeiicbkoro Cor3y Ta B YkpaiHi

Cmammio npucesaueno 00CaioNCeHHIO AOMIHICMPAMUBHUX NPOYEOYP 000 HAOAHHSL
aominicmpamusHux nociye y €sponeticokomy Cow3si ma Ykpaini 6 nopieHsibHOMY
npasogoMy ACneKkni, Cy4yacHo2o Cmamy ix npasogoco pecynioganHs ma Qopmyno68a-
Hs nPpONo3uyitl w000 600CKOHANEHHS BIMUUIHAHO20 3AKOHOOABCMEA 3 8PAXYEAHHAM
NO3UMUBHO2O EBPONEUCLKO2O 00C8I0Y. Y cmammi 8UOKPEMAEHO OCHOBHI HANPAMKU
n00AILUO020 600CKOHANEHHS NPABOBO2O Pe2YNIOBANHS THCMUNYNTY AOMIHICMpamue-
HUX akmie (6umocu 00 ix (opmu, NOPsaOKy RPULHAMMSL, GHECEeHHS 3MIH, GIOKIUKAH-
HA ma empamu YUHHOCMI), a MAKodiC NPABOBO20 PeyN08aAHHA AOMIHICINPATNUGHUX
npoyedyp (NopsioKy nputiHammsi 6i0 NPUSAMHUX 0CiO 3as18 i OOKYMEHmI8, ix po3eisi-
9y, yuacmi npusamuux oci6 y npoyeci posaisioy 3ase).

KirouoBi ciioBa: HajaHHs aJMIHICTPATUBHUX TMOCIYT, aJIMIHICTpaTHBHA TPOLIETY-
pa, cranii aaMIiHICTPATUBHOI MPOIEAYPH, aAMIHICTPATHBHUH aKT, Kogu(ikaris aj-
MIHICTpaTUBHHUX MpPOLERyp, AJMIHICTPATUBHUI MNpPOLEAYPHUH KOICKC YKpaiHH,
MonenbHU KOJIeKC HaJIeKHOT aIMiHiCTpallii.
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