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PUBLIC MONETARY FUNDS AS A SOURCE OF FINANCING
OF PUBLIC ASSOCIATIONS: EXPERIENCE
OF FOREIGN COUNTRIES AND PROSPECTS FOR UKRAINE

non-budgetary fund.

The paper investigates the possibility of introducing a separate monetary fund for financing
public associations. Analyzing the experience of foreign countries, the author argues that by
its legal nature and characteristic features such fund must be referred to a public monetary
fund. It is proposed to determine the status of the National fund to support the institutional de-
velopment of civil society as a centralized state budget fund.
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Introduction. While elaboration of the White Book
of reforming the legal environment for development of
civil society in Ukraine, the Expert Group of Ukrainian
Independent Center for Political Research, the Develop-
ment Network of European Law and the Center for Pub-
lic Advocacy made a proposal on creation of the National
Fund to support the institutional development of civil so-
ciety [1, p. 22]. The conclusions on the need for creating
such fund in Ukraine can also be found in the research
of the National Institute for Strategic Studies under the
President of Ukraine [2], the Project Coordinator of the
Organization for Security and Cooperation in Europe in
Ukraine [3, p. 49; 4, p. 149-151]. The countertypes of the
establishment and operation of the Fund for support of
public associations that accumulates financial resources
both of the state budget and international organizations,
private donors can be found in many countries, includ-
ing Hungary, Croatia, Estonia. The experience of estab-
lishment of specialized trust funds, formed by specific
sources that are distributed to the needs of civil society
institutions can be found in Denmark (fund of football
pools and lotteries), Czech Republic (Investment Foun-
dation Fund), UK National lottery fund. In Poland there
is a Public Initiatives Fund (FIO) - as a long-term govern-
ment program.
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Problem Statement. Supporting
the idea of introduction in Ukraine of
the Civil Society Development Foun-
dation, it should be noted that the im-
plementation of such an idea will pose
a number of questions among the repre-
sentatives of financial and legal science.
It is necessary to determine the financial
and legal nature of such Foundation and
establish whether there are legal precon-
ditions for the creation of such funds in
Ukraine.

Analysis of recent research and
publications, which deal with this
problem. The investigation of the legal
nature of public monetary funds and their
classification in the financial and legal sci-
ence is devoted to the works of O. B Za-
ychuk, L. K Voronova, M. V Karaseva,
O. A Lukasheva, I. V Martyanova,
A. A Nechay, N. Y Pryshvy, T. O Shol-
kova, N. Y. Yakymchuk.

Definition of Article purposes. Ex-
ploring the possibility of introducing a
separate monetary fund for financing
of public associations, it should be de-
termined whether it belongs to the pub-
lic monetary funds; what type of public
monetary fund (budgetary, non-budget-
ary, centralized or decentralized) will in
the best way perform tasks assigned to
the fund designed to promote the devel-
opment of civil society.

Statement of the problem. The
term "fund" is inextricably related to
the term "finances" and "financial re-
sources". Thus, O. D Vasylyk, L. K Vo-
ronova determined financial resources
as a set of monetary funds that are cre-
ated in the process of distribution and
redistribution of the gross national prod-
uct and national income and are in the
possession of the state, enterprises, or-

ganizations [5, p. 269]. Most research-
ers define the term finances as economic
relations, during which the monetary
funds are formed and used [6, p. 7].

The term "fund" has several mean-
ings in Ukrainian legislation, as it is
used in many aspects, in particular civil,
financial and legal. The clear distinction
between public and private finances is
determined by A. A Nechay [7, p. 30].
Basically, the difference between them
lies in the purpose of use of the accu-
mulated funds, whether they are used to
satisfy the civil or public interest.

The confusion in definition of the
terms of public funds in Ukraine makes
the existence of two types of funds
which can be called "public": the first
act as the public administration bodies,
the second - public monetary funds.

N. Y. Pryshva indicates that the Pen-
sion Fund of Ukraine is a central execu-
tive body and the Social Insurance Fund
on Temporary Disability, the Fund of
obligatory social insurance of Ukraine
against unemployment are the subjects
of public relations.

All the above funds, not just the Pen-
sion Fund of Ukraine, are public funds,
since they are established to meet the
public interest, related to the social pro-
tection of citizens [7, p. 20].

With the express aim of avoiding
inconsistency, the term public mone-
tary funds is established to date in the
financial and legal science. By defini-
tion of A. A. Nechay, it is a combina-
tion of monetary funds, generated under
the laws or regulations of local govern-
ment authorities to meet the public in-
terest and adapt for serving the interests
of the subjects of legal relations, arising
in the process of generating, managing,
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distributing (redistributing) and using of
these funds [8, p. 60-63].

The term "public funds" can be
found both in the law and in the doctrine
of foreign countries. In Germany there
are both civil and public law funds [9,
p- 16]. N. Y. Pryshva stresses that the
term "public finances" is commonly
used and fixed at the level of constitu-
tional regulations of Slovenia, Brazil,
Romania, Principality of Monaco [10,
p. 19]. In the Republic of Poland, the
scientists isolated the concept of "public
finance sector,"” which includes in addi-
tion to budget other financial institutions
that carry out tasks of public financial
management [11, p. 293].

Negative impact on the level, degree
and effectiveness of legal regulation of
the institute of public monetary funds,
as stressed by O.Vysotska, has the lack
of systematic legislative act that defines
the legal status of the public monetary
fund as well as consolidation of com-
mon features of such fund in the appli-
cable legislation, definition of its con-
ceptual and categorical framework [12,
p- 74].

In the Republic of Poland a law has
been adopted on public finance, which
regulation is applied not only to budgets,
but also to extra-budgetary funds, as
well as budgetary institutions finances,
other units of public finance sector.

In the Law "On openness of public
funds", adopted on February 11, 2015,
the concept of "public funds" is intro-
duced by statute. These are in addition
to the budget funds the credit recourses,
granted under state and local guarantees,
funds of the National Bank of Ukraine,
state banks, state trust funds, the Pen-
sion Fund of Ukraine, funds of obliga-

tory state social insurance and funds of
economic entities and state municipal
property, received by them from their
economic activities. One of the courses
of public finance reform in Ukraine is
granting the right to budget institutions
to account the funds, raised by them on
an independent basis out of the treasury
bills. Thus, their regulation, as the reg-
ulation of extra-budgetary funds is not
covered by the Budget Code. Given this,
there is the need for integrated statutory
instrument to regulate public monetary
funds (Law on public funds in Ukraine).

The following key features of public
funds should be highlighted: (a) regula-
tion of their formation, distribution and
use is determined by statutory and reg-
ulatory enactments; (b) on the right of
ownership monetary funds belong to the
respective state-territorial entity, but are
transferred to the operational manage-
ment of the public administration body
[12, p. 76] or entity who has the dele-
gated authority; (c) funds intended for
the implementation of the public interest
and can only be used for strictly defined
purposes; (d) separate special-purpose
account in the relevant financial institu-
tion [14, p. 38]; (e) public administra-
tion bodies monitor the use of funds;
(f) public responsibility, including legal
responsibility is provided for unlawful
diversion of funds.

Let's perform a more detailed analy-
sis of correspondence between the char-
acteristics of public monetary funds
defined above, and the practice of func-
tioning of the funds, that support public
associations in foreign countries.

Establishment of a fund that sup-
ports public associations and princi-
ples of its operation shall be provided

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-12-2015

161



OCOBJIMBE AIMIHICTPATUBHE ITPABO

for by a separate law. Thus, Croatia
adoptedon 16 October2003 the Law "Na-
tional Civil Society Development Foun-
dation". According to Article 15 of the
Law, the Fund is financed with the funds
provided in a separate item in the State
budget (is the principal manager of bud-
get funds). A part of the proceeds from
gambling and competitions is also trans-
ferred to the Fund in accordance with
Article 10, p.1, p.8 of the Law on gam-
bling and games winners [15]. In
Ukraine, the main principles of forma-
tion and activity of the fund must be set
out in a separate section of the Law of
Ukraine "On public associations" or in
the new Law of Ukraine "On public ben-
efit organizations".

Management of the Fund must be
carried out by a specially-formed body
of public administration or public en-
tity which has the delegated authority.
In Hungary the fund management is car-
ried out by the Department of Social
Dialogue at the Ministry of Social Af-
fairs and Labor [16]. A common prac-
tice for foreign countries is the estab-
lishment of a fund management body
composed equally of representatives
of public administration and civil so-
ciety organizations (Croatia, Albania,
Jordan). In particular, Albania created
a separate public administration body
- Agency for support of civil society,
which is controlled by the Supervisory
Board and performs the distribution of
grants to public associations from the
state budget. The members of the Su-
pervisory Board are appointed by the
government (the Supervisory Board in-
cludes four representatives of central
executive authorities and 5 representa-
tives of civil society) [17].

Jordanian Fund for the Environment
Protection includes five representatives
of public administration and 5 repre-
sentatives of the private sector and non-
governmental organizations, appointed
by the Minister on the recommendations
of the Secretary-General [18]. Determi-
nation of the Fund Manager depends on
whether such fund in Ukraine will refer
to the budgetary or non-budgetary fund.
For non-budgetary funds it is typical to
establish non-profit self-regulated orga-
nizations with the involvement of the
representatives of public administration
to the Board. For Ukraine, the best op-
tion, which would approach the activi-
ties of the Fund to foreign examples is
the establishment of the National Fund
for support of the institutional develop-
ment of civil society as a central execu-
tive body, which activities are directed
and coordinated by the Ministry of Jus-
tice (body, conducting the Unified Reg-
ister of community groups), and the
procedure of funds distribution will be
accomplished by a specially formed
council. Establishment of a budgetary
institution, the Board of which will in-
clude the representatives of the social
and public sector, is also admissible.

The Foundation manages the funds
of the state budget and/or funds that
are inherently government revenues. In
many countries, the fund that supports
public associations is financed by the
state budget. For example, in Albania
the disposer of budgetary funds is the
Agency for support of civil society, the
amount allocated from the state budget,
by law, can not be reduced compared to
the allocation for this purpose for the
first time (in 2009, the year of founda-
tion, the sum of fund financing from the
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state budget amounted to the equivalent
of 1 MIO dollars). The funds, that sup-
port public organizations are financed
by the funds that are in essence state
revenues, including 1% of funds from
privatization (Czech Republic); income
from lotteries and gambling (Croatia,
Great Britain, Ireland, Jordan, South Af-
rica) [19]; deduction from the tax on in-
come of individuals (Hungary) [20].
The monetary recourses of the fund
are intended for the implementation
of the public interest and can be used
only for strictly defined purposes, so
the National Fund can be established to
strengthen the public sector as a whole,
or to support specific projects of public
associations that contribute to priority
public policy areas. The main reason
for providing organizational support is
investing in the development of civil
society, which can be an effective part-
ner for the government in implement-
ing its policies. The Croatian National
Foundation for Civil Society Develop-
ment in order to gain the institutional
support requires the elaboration of de-
velopment plans ("business plans") by
the organization for the three coming
years and provides long-term organiza-
tional support for this time period. In
Hungary, 60% of the financial resources
of the Fund must be allocated to insti-
tutional support of civil society, while
30% - to support of the projects and
10% are used to finance the activities
of the Fund. Institutional support pro-
vided to a particular organization is up
to 30% of its operating costs (including
staff salaries), calculated on the basis
of the previous year [16]. Community
Initiatives Fund of Poland provides no
institutional support, but ensures only

funding of individual projects of the or-
ganizations.

The Fund typically provides for a
separate special-purpose account in the
relevant financial institution, which in
turn can ensure long-term financing. The
order of service of the funds depends on
whether such public fund is budgetary
or extra-budgetary. In the case of long-
term grants, the fund administrator shall
be empowered to suspend the payments
in case of failure to perform obligations
by the public organization in line with
the plan.

The effective financial control must
be exercised with regard to the use
of monetary recourses by the public
funds. Thus, the state financial audit of
the Hungarian National Foundation in
2006 revealed serious shortcomings in
the transparency and accountability of
funds. For 3 years of existence, the Fund
has not developed a general strategy for
the development of public sector, the
performance criteria has not been spec-
ified, the criteria for support have re-
mained unclear. [21] In addition to mon-
itoring the work of the fund, the public
associations, that are recipients of public
funds, should be subject to inspection.
In case of detection of inappropriate use
of funds, the legislation should provide
for the public and financial liability (ter-
mination of provision of funds, refund-
ing of monetary resources, which were
inappropriately used, deprivation of the
right to participate in competitions for
public financing).

By the example of foreign countries,
including Croatia, without introducing
transparent mechanisms for allocation of
public funds, monitoring their use and ef-
fective sanctions for non-compliance with
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the rules defined by the legislation, the es-
tablishment of the National Fund for sup-
port of the institutional development of
civil society will not solve all problems
with funding of public associations exist-
ing in Ukraine.

Thus, the National Fund for support
of the institutional development of civil
society, in case of its establishment must
comply with all attributes of the public
monetary fund.

Before the introduction of the mech-
anism of funding of public associations
through the National Fund for the insti-
tutional support of civil society, it is nec-
essary to decide on the question to what
type of public funds it should be referred.

For this purpose, let’s find out what
types of funds function in Ukraine and
in foreign countries. Today, of funda-
mental importance is the division of
funds into centralized and decentral-
ized. As noted by A. A Nechay, decen-
tralization of funds is associated with
such parameters as administrative and
territorial division and economic and
managerial feasibility, that are based
on the principle of subsidiarity of pub-
lic services [22, p. 111]. Despite the an-
nounced decentralization reform, the
status of decentralized public funds
currently has no legal definition and in-
tegral regulation.

Of great practical importance is the
division of public funds into the budget-
ary and non-budgetary. O. A. Lukashev
stresses that the major costs for the de-
velopment of the state or territorial com-
munities are allocated from the bud-
getary funds, while the non-budgetary
funds are aimed at implementing more
specific goals - pensions, social security,
etc. 23, p. 93]

According to N.Y. Pryshva, in the
Russian Federation, as a part of financial
law there exists an institution of state
extra-budgetary funds [10, p. 25]. Extra-
budgetary funds (budget of the Pension
Fund of the Russian Federation; budget
of social insurance of the Russian Fed-
eration, budget of the Federal Fund of
compulsory medical insurance) were in-
cluded in the budget system of the Rus-
sian Federation in line with the Article
144 of the Budget Code of the Russian
Federation.

According to A. A Satarova, extra-
budgetary funds are the independent
part of the financial system, which rep-
resents the financial means, separated
from the budget system, which are man-
aged by public authorities and designed
to finance the constitutional rights of cit-
izens [24, p. 8].

No criteria has been defined in
Ukrainian law for assignment of funds
to the budgetary or extra-budgetary.
A. A Nechay refers the funds that are
not the part of the budget (including the
Pension Fund of Ukraine [25]) to extra-
budgetary. It should be noted that today
the Pension Fund of Ukraine has a spe-
cial status. On the one hand, the Fund is
not an integral part of the state budget,
but the Law of Ukraine "On State Bud-
get for 2015" allocated 76 billion UAH
for its funding.

The question is whether to refer
this fund to the budgetary (since it is fi-
nanced by the state budget) or to extra-
budgetary (since it is not a part of the
budget)?

In the Ukrainian financial and legal
literature, as in the Russian, the attention
is paid to the classification of the fund
to the constituent part of the budget.
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For comparison, please note that Cezary
Kosikovskyy follows a different ap-
proach for determining the criteria of ex-
tra-budgetary funds in Poland. He clas-
sifies the state trust funds into the funds,
included in the budget system (which
use state budget funds (subsidies)) and
extra-budgetary (which can not use the
state budget funds) [11, p. 314-316].
The Budget trust funds include the So-
cial Security Fund, Demographic Re-
serve Fund, Forest Fund, Thermal Mod-
ernization Fund, National Road Fund,
National Health Fund, the State Fund
for Rehabilitation of Disabled, Fund
of Student loans and credits, National
Housing Fund, Municipal Investment
Development Fund, Railroad Fund, Ar-
chitectural Monuments National Fund
of Krakow, etc. For instance, the State
Fund of combatants reports to the head
of the Office for War Veterans and Re-
pressed (central executive authority of
the Republic of Poland) and 99% of the
fund is formed by subsidies from the
state budget. The public funds that can
not use the budget include the National
Fund for Environmental Protection and
Water Management, the Creative Works
Aid Fund, the Arts Aid Fund, the Police
Aid Fund, Armed Forces Modernization
Fund, Science and Technology Fund of
Poland, etc.

For example, the payments from
the Creation Works Aid Fund creativ-
ity are allocated by the Minister of
Culture and National Heritage on the
recommendation of a special commit-
tee. The only source of income of the
Fund is mandatory fees paid by pro-
ducers or publishers of literary, musi-
cal, artistic, photographic and carto-
graphic works [26].

The state central budget funds in
Ukraine include in particular the De-
posit Guarantee Fund (acting under the
Law of Ukraine "On the system of guar-
anteeing deposits of individuals"). The
Social Insurance Fund of Ukraine, es-
tablished on 1 January 2015, should also
be referred to the extra-budgetary cen-
tral funds. The state financial special-
ized institution, established by the state,
represented by the Cabinet of Ministers
of Ukraine - State Fund for Youth Hous-
ing should also be referred to the public
extra-budgetary funds.

Along with the extra-budget-
ary funds there are also the funds in
Ukraine, provided for in the state bud-
get of Ukraine. According to the Law of
Ukraine "On State Budget for 2015" as
part of a special budget fund, the follow-
ing state trust funds are established: the
Fund of Social Protection of Disabled;
Trust Fund for Defense and Security.
The State specialized fund for financ-
ing of national expenses in aviation and
Ukraine's participation in international
aviation organizations also functions
as a part of a general budget fund. The
budget funds in Ukraine also include
the State Fund for Basic Research); Ag-
ricultural Fund, the State Fund for Re-
gional Development.

The classification criteria also in-
clude the classification of funds by le-
gal nature (based on law, by-law), by
ownership, territorial level (national, re-
gional and local), by the direction of use
(sectoral and intersectoral), by the pe-
riod of validity (long-term and short-
term), by the direction of formation (tax
and non-tax).

In our opinion, these classification
criteria are complementary, and are not
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critical for establishment of the nature of
public monetary funds. Thus, during the
development of the bill on the National
Fund for support of the institutional de-
velopment of civil society, it is neces-
sary to determine, first of all, whether
for the best performance of the fund it is
required to established it as a centralized
or decentralized, budgetary or non-bud-
getary, and with the mechanism of the
fund administration.

As we see in Ukraine there are var-
ious models of administration by trust
public monetary funds. We can single
out the following:

— administration is carried out by
a special central executive authority
(State Property Fund, Pension Fund of
Ukraine);

— administration is carried out by a
non-profit self-governing organization
(the Social Insurance Fund of Ukraine);

— administration is carried out by
budgetary institutions, which belong to
the management sphere of the relevant
central executive bodies (State Foun-
dation for Basic Research is under au-
thority of the State Agency for Science,
Innovation and Information; Agrarian
Fund — under the management of the
Agriculture Ministry, Social Fund for
the Disabled — the Ministry Social Po-
licy of Ukraine);

— administration is carried out by the
State financial specialized institution
(the State Fund for Youth Housing);

— administration is carried out based
on the budget program (selection of
projects implemented at the expense of
the State Fund for Regional Develop-
ment in 2015 is carried out by the re-
gional commissions at local government
administrations and approved by the

Cabinet of Ministers of Ukraine in co-
ordination with the Budget Committee).
Thus, the administration by a non-
profit self-governing organization or the
State financial specialized institution is
common for extra-budgetary funds in
Ukraine. In case the fund is included in
the state budget, its administrator will
be the central executive authority or the
budget institution, which activity is di-
rected and coordinated by such body.

Conclusions. There is a need of the
legislative unification of a concept of
public monetary funds, legislative con-
solidation of characteristics and classi-
fication of public monetary funds. As
it has been proved in the research, the
funds that support public organizations
operating in foreign countries are the
public monetary funds.

Thus, the National Fund for support
of the institutional development of civil
society, in case of its establishment in
Ukraine must meet all characteristics
of the public monetary fund. Ukrainian
model of public fund for support of pub-
lic associations must provide for an op-
portunity to accumulate yield (from the
sources, established by law, for instance
deductions from lotteries (example of
Croatia), monetary recourses of na-
tional and international donors). How-
ever, a major source of fund financing
at the early stage must be the state bud-
get funds.

The establishment of the fund as the
extra-budgetary fund with enrollment
to the fund only of certain types of fees
will make impossible the performance
of the task of complex support of civil
society institutes in Ukraine. Thus, the
National Fund for support of the insti-
tutional development of civil society
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must take the place of the centralized
state budget fund in the currently exist-
ing system of public funds.

In our opinion, the best is the estab-
lishment of central executive body (or
budgetary institution) — the National
Fund for support of the institutional de-
velopment of civil society, which activi-
ties are directed and coordinated by the
Ministry of Justice, this fund will be the
principal manager of budget funds. In
this case, the activities of the fund will
fall both within the scope of the law "On
transparency of budgetary funds", and
other forms of the state financial control
and the measures of financial liability.
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Kouropy6a O. O. IIyomaiuni ¢ponan kowTiB K Axepesa GiHAHCYBaHHSA rpo-
MaJCbKHUX 00’ €IHAHb: J0CBiJ 3apy0i’KHUX KPaiH i NepcneKTUBH 1Jsl YKpaiHu

YV emammi oocniosicyemucs mooicnugicmes 3anpoeadiceHts OKpemozo (oroy Ko-
wimie 0151 PIHAHCYBAHHS 2POMAOCHKUX 00 €OHaHb. Ananizyouu 0oceio 3apyoisic-
HUX Kpain, aemop 00800ums, wjo maxutl JoHO 3a C80€I0 NPABOBOIO NPUPOAOIO Md
XapaxmepHuMu O3HaKamu mae oymu iOHecenutl 00 NyOniuH020 HOHOY epouosux
Kowmig. [Ipononyemoca eusnavyumu cmamyc Hayionanvrozo ¢pondy ona niompumxu
IHCMUMYYIUHO020 PO3BUIMKY SPOMAOSHCHKO20 CYCHINbCMEA 5K YEHMPANi308aHO20

deparcasrozo 61002cemno2o Gonoy.

Korouosi cioBa: myOniunuii (GoHA IPOIIOBUX KOIUTIB; JeprKaBHA IiITPUMKA I'PoO-
MaJICBKUX OpraHizalliii; OropkeTHUi QoH; T103a0rIKeTHII (QOoHI.
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Kouropy6a O. A. Ily6anunbie GoHABI CPeICTB KAK HCTOYHUKH (PMHAHCHPOBA-
HH#A 001eCTBEHHBIX 00beIMHEHHIi: ONBIT 3apPY0esKHBIX CTPAH H NMePCHeKTHBBI
Ui YKPauHbI.

B cmamve uccnedyemces 603mMoANCHOCMb 66€0eHUsl OMOETbHO20 POHOA CPedCmE Oist
Gunancuposanus odbuecmgennbix 006veduHeHul. AHAIUUPYs ONbIM 3apy6edNCHbIX
cmpau, agmop 00Kazvieaem, umo maxoi YoHO no ceoeil nPAsoBoU NPUPOOe U XAPAaK-
MEPHbIMU NPUSHAKAMU QOJICEH OblMb OMHECeH K NYOIUUHOMY (POHOY OeHENCHBIX
cpeocms. Ilpeonazaemces onpedenums cmamyc Hayuonaibno2o ¢onoa ons noo-
0epaHCKU UHCIUMYYUOHATLHOZO PA3BUMUSL ZPAHCOAHCKO20 00Uecma8a KaK yeHm-
PANUZ0BAHHO20 20CYOAPCMBEHHO20 OHONMCEMHO20 POHOA.

KuroueBbie ciioBa: myOnuuHbI (OHI JIEHEKHBIX CPEACTB; TOCYAapCTBEHHAS
mojiepKKa OOIIECTBEHHBIX OpraHHM3alMi; OIOMKETHBIN (HOHI; BHEOIOMIIKETHBIH
donz.
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