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The article is devoted to the analysis of certain provisions of the current legislation of
Ukraine concerning the understanding and interpretation of the accessibility of justice as
a key guarantee of ensuring the implementation of international norms and provisions of
domestic legislation. The link between the principle of access to justice and the mechanism
for providing free secondary legal aid has been followed. The procedure for the provision
of secondary legal aid free of charge, the problematic issues that arise in the process of
providing such assistance and the further prospects for solving these problems are also
defined. The categories of persons entitled to free secondary legal aid are characterized,
certain problem aspects of their administrative-legal status are identified, which create
obstacles in the practical realization of the right to free secondary legal aid. A number of
legislative amendments to the State Fundamental Law, procedural acts, which significantly
influenced the realization of the right to secondary free legal aid, were considered. The
Jurisprudence of the European Court of Human Rights and the practice of domestic courts
regarding access to justice are analyzed. The statistical data of the Coordination Center
on the provision of free secondary legal aid as an indicator of ensuring access to justice
for vulnerable categories of people in Ukraine is researched. The international commu-
nity recognizes that the right to a fair trial includes the guarantees of procedural rights,
namely: the right to access to a court, the right to execute court decisions and the right to
the final judgment. In Ukraine, free legal aid can be considered as a mechanism to ensure
compliance with international obligations undertaken by our state. The article notes that
access to justice is not only the territorial approximation of the organs of justice to cit-
izens, but also the existence of real rights and opportunities for their implementation by
appealing to the court, initiating court proceedings, as well as the presence of correspond-
ent duties of the subjects conducting judicial proceedings the process, which in general,
meets the requirements stipulated in international legal acts. The article also examines
the impact of the judicial reform carried out on the provision of secondary free-of-charge
assistance in Ukraine, and, accordingly, the impact on access to justice in connection with
the introduction of the so-called “monopoly of advocates” in court.

Key words: free secondary legal aid, access to justice, judicial reform, European Court of
Human Rights.
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OCOPBA_1, IHO®OPMALIA 1, ypoosxcenys IHDPOPMA-

LA 2, epomaosnuna Yrpainu, ne npayrooyozo, npoicusa-
104020 3a adpecoro: IHOOPMALIA 3, —3a cm. 173 KYnAll,

écmanoesue:

OCOBA 104 ceprnst 2018 poky o 21 roa. 00 xB. 3a agpe-
coro: M. XapkiB, Byl bamkaHceka, 13-A, 3ami3 Ha OamHiO
PPT Ta dororpadysascs, 4uM MOpyIIuB rpoOMaCEKUi MOps-
JIOK Ta CTIOKil TPOMaJIsH.

V¥ cynoBomy 3aciganni OCOBA 1 cBoo BHHY Yy BUMHEH-
Hi aJAMIHICTPAaTUBHOTO TPABOIOPYIIEHHS BU3HAB, PO KasiB-
Csl, TAKOXK TIOSICHUB, IO BiH pa3oM i3 HermoBHOMITHROI0 OCO-
BA 2 04 ceprins 2018 poky yBeuepi epenizim yepe3 napkad Ha
TepuTopito XapkiBcekoro ¢iniany koHuepHy PC3, 1o € ctpare-
TIYHMM 00’ €KTOM, Ta 3a1i311 Ha Oarraio PPT 3 MeToro BiamounT
Ta chotorpadysarwcs. [1oTiM mpuixam HapsiI MOMILIii, OXOPOHA
Ta cimyx6a MHC, siki npoTAroM AeKUTbKOX TOIMH YMOBIISUTH 1X
37113TH 13 OarlHi, sika Oyna BucoToro npuonusHo 140 meTpis.

Buna OCOBA 1 y BuMHEHHi aJAMiHICTPaTUBHOTO MPaBo-
MOPYILIEHHS MiATBEPAXKY€ETHCS IPOTOKOJIOM PO aJAMiHICTpa-
TUBHE npaBomnopyieHHs cepii AA Ne 343800 Big 05 cepm-
Ha 2018 poky, pamoptoMm noiiuencskoro potu Ne 4 B3Bomy
Ne 2 Garansitony Ne 4 VIIII B XapkiBcbkiii obmacti JII1
cepxkanra nomiuii OCOBA 3 Bix 05 cepmnus 2018 poxy,
nucbmoBuMu mosicieHHsiMuU OCOBA 1, OCOBA 4, mosic-
HeHHsimu OCOBA 1 y cynoBoMy 3aciaHHi.

Cgoimu nisMmu OCOBA 1 BUMHUB anMiHICTpaTUBHE Mpa-
BONOpYIIEHHS, nependadene ct. 173 KYnAll, — apibue xymi-
raHcTBO, TOOTO Jii, 1110 MOPYIIYIOTh TPOMAACHKHIA MOPSAOK 1
CIIOKI{ TPOMA/ISH.
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BucnyxaBmm TOsSCHEHHsSI TPUTIATYBAHOTO, BPAXOBYIOUH XapakTep Ta OOCTaBUHH
BYMHEHOTO IMpaBoIopyIIeHHs, nani mpo ocody OCOBA 1, o6craBuHy, 0 TOM’SIKITy€e
BITIOBIANBHICTD 32 aMiHICTpaTUBHE MPABOIOPYLICHHS, — IIUPE PO3KASHHS BUHHOTO,
3 METOI0 BUXOBAHHS Ta 3aM00iraHHs BYNHEHHIO HOBHUX MPaBONOPYILIEHb BBAXKAIO HEOO-
X1JIHAM Ta JIOCTaTHIM HaKJIaCTH Ha HHOTO aJIMiHICTpaTUBHE CTATHEHHS Y BUJII MiHIMaJIb-
HOro mrpady.

BimnosimHo fo 1. 5 4. 2 cT. 4 3akoHy Ykpaiau «IIpo cynosuii 36ip» Ne 3674-VI Bin
08 nmumus 2011 poky B pasi yXBaJeHHs CyIOM [TOCTAaHOBH MPO HaKJIaJEHHS aJMiHICTpa-
TUBHOTO CTSATHEHHS CTaBKa CyJ0BOTO 300py ckiazaae 0,2 po3mipy POKUTKOBOTO MiHi-
MyMy IJIs Ipane3faaTux ocib, To6to 352 rpu. 40 kom.

Ha mizgcrasi BUKIIaIeHOTO, KEPYIOUHCH CT. CT. 173, 283, 284 KYnAIl, cymns

nocmamnoeue:

OCOFBA_1 eusnamu UHHUM Y GUUHEHHT AOMIHICMPAMUBHO20 NPABONOPYUIEHHS, Ne-
peobauenoeo cm. 173 KYnAll, ma naxnacmu Ha Hb020 aOMIHICMpamueHe CMACHEeHHs.
¥y 6uoi wmpagy 6 po3mipi mpbox Heono0amKo8y8aAHUX MIHIMYMIE 00X00i8 SPOMAOSH,
mobmo 51 epusns 00 konitiox.

Cmsenymu 3 OCOBA_1, ioenmudbixayitinuti nomep HOMEP 1, cyoosuii 36ip y 0o-
Xi0 Oepoicasu 6 posmipi 352 epusni 40 Konitiok.

Ilocmanosa mosce 6ymu ockapoicena 0o Anerayitinozo cyoy Xapkiecvroi obracmi
npomsicom Oecsimu OHiG i3 OHS il 02010UEHHS ULIAXOM NOOAHHS anesaYiliHol ckapeu ve-
pe3 OpyHzencokull pationuuil cyo m. Xapxosa.

Cyoos — LB. Yavsaniy!

AHaJi3 cynoBoro pimenns. [[piOHe XyiraHCTBO € OJHUM 13 HAHOUTBIIT MOIITUPEHUX
aJMIHICTPaTHBHUX MpPaBONOPYIIEHb, II0 BUMHSIOTHCSA MOBCIOAHO. IlpaBo3acTocoBHa
MpaKTHKa IIO0 TPHUTSATHEHHS IO BiAMIOBINAIBFHOCTI 32 BUMHEHHS IIHOTO MPOCTYIIKY €
JIOCUTH Pi3HOMAHITHOIO, OHAK OCTAHHIM YaCOM BHKJIMKA€ HU3KY KPUTHUHHX 3ayBa’KeHb
HacaMIiepen i3 00Ky IpEeNCTaBHUKIB HAYKOBOTO CEPEHOBHINA. THITOBI IIOMHUIKH, SKUX
JIOIYCKAIOTHCS MPALiBHUKY MOMIMii mijx yac kBasidikanii mpaBONOpyIICHHS, CKIIaJaHHs
IpoIecyaIbHUX JOKYMEHTIB, HOMHOKYIOTHCS Ha «IIa0JOHHHUI) PO3IIISLA CIPABH B CY/L,
IO B CYKYIHOCTI TPU3BOJIUTH 10 BUHECEHHS XMOHMUX, HECTIPABEIIMBUX PillIeHb Ta He-
MPaBOMIPHOTO MPUTATHEHHS 0CI0 10 aJMiHICTPATUBHOI BiIIOBIJATBHOCTI.

[TpukiamoM TaKoro MOMMIIKOBOTO PO3ITISALY CIPABH € 3aIPOIIOHOBAHE IS HAYKOBOTO
aHaJizy cyloBe piunleHHs PpyH3eHCHKOro pallOHHOrO cyay M. XapkoBa Bia 21 ceprHs
2018 p. B cpasi Ne 645/4761/18 [1], sskum 0coOy Oyi10 IPUTATHYTO O aAMiHICTPATHB-
HOI BI/IMOBIJATbHOCTI 32 BUNHEHHS PIOHOTO XYyJIIraHCTBA Ta HAKJIAJCHO aIMiHICTPaTHB-
HE CTATHEHHS y BUIJISLI IITpady.

[IpoananizyBaBIlM TEKCT 3a3HAYEHOTO CYJJOBOTO PillIEHHS, 51 AIAIIIOB BUCHOBKY, 1110 TIPO-
Ornema riepeOyBae B IUIONIMHI HEMPAaBWIIBHOT KBAITI(hiKaITiT [t 0coOn (00’ €KTHBHA CTOPOHA

! Texcr pimeHHS HAZA€ThCS 0€3 CKOPOUEHB Y PEedaKilil, pO3MIIIeHUH Ha CalTi 3a MOCHJIaH-
HsaM: http://reyestr.court.gov.ua/Review/76097377 (nata 3BepHenns: 23.10.2018).
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HAYKOBUIT AHAJII3 CYIOBOI ITPAKTAKHA

MIPaBOIIOPYILICHHS), iIrHOPYBAaHHS 0COOIMBOCTEH Cy0’ €KTHMBHOI CTOPOHHU JPiOHOTO XyIiraH-
CTBA Ta 3aCTAPLIOrO0 MiAXOMY O CTaJIOl MOAIEII JOKA3iB 1 JOKAa3yBaHHSA BUHH O0COOU.

Ha movatky anani3y 11 npaBUIbHOTO PO3yMiHHS 0coOMMBOCTeH KBamidikaii 1piOHO-
TO XyJIiraHCTBa TOpe4HO 3BepHyTHCs 10 [Toctanosu [Tnenymy BepxosHoro Cyny Yipainu
«[Ipo cymoBy MpakTUKY y CIIpaBax Mpo XyairancTBoy Bin 22 rpyaasa 2006 p. Ne 10 [2]. He-
3Ba)KalOUW Ha TOH (haKT, M0 3a3HaYeHa MMOCTAHOBA 3JICOLTBIIIOT0 CTOCYEThCS TUTAHb XYJTi-
TaHCTBA SIK KpUMIHAJIBHO KapaHoro JisHHSA (cT. 296 KpuminansHOTO Konekcy Yipainn) [3],
OKpeMi 11 TOJIOXKEHHS CTOCYIOThCS caMe IPOOIeMaTHKY MPAaBUIIBHOI KBalTidikaii qpiOHOro
xyniranctsa (ctT. 173 Konekcy Ykpainu rnpo aaMiHicTpaTHBHI paBoNopyeHHs) [4].

Tak, mij yac aHai3y XyJiraHCTBa K MPOTUIpaBHOro siBuina Bepxosuuit Cyn Ykpai-
HU 3ayBa)KUB, O XyJIiraHcTBO (cT. 296 KpuMiHanbHOTO KojeKcy YKpaiHH) — Iie YMHUCHE,
rpy0e mopyIIeHHs TPOMAJCHKOTO MOPSIIKY 3 MOTHBIB SIBHOI HEMOBAru 0 CyCITLIBCTBA,
sIKe CYIPOBOKYBAJIOCS OCOOIMBOIO 3yXBaJiCTIO a00 BUHSITKOBUM LIMHI3MOM. Y CBOIO
Yyepry SIKIIO Taki [ii He CYMPOBODKYBAINCS 0COOIMBOIO 3yXBaliCTIO a00 BUHSATKOBUM
[UHI3MOM, TO 1X HEOOXiTHO KBamidikyBaTH sk IpiOHe Xymiranctso 3a cT. 173 Komekcy
YkpalHu po aIMiHICTpaTHBHI TPABONOPYIICHHS [2].

3 oAy Ha 3a3HAYCHUI BHCHOBOK BAapTO 3pOOWTH HH3KY BAXKIIMBHX 3aCTEPEKEHBb
IIOJI0 PI3HHUII MiX XyNiraHCTBOM Ta ApiOHNM XysiranctBoMm. Ilo-mepire, oOuaBa mpaBo-
MOpPYIIEHHS MalOTh CHIJBbHY Cy0 €KTHBHY CTOPOHY, IO MOJISIra€ B yMHUCHIN (OpMi BUHU
Ta €JMHOMY XyJiraHCBKOMY MOTHBI — IBHI/ HemoBasi 70 cycniyibcTa. TooTo aii ocodbu B
JKOITHOMY pasi He MOXYTh OyTH KBasli(hiKOBaHI K XyJITaHCHKI, SKIO BOHM BUMHEHI Oe3
HasBHOTO YMUCITY, HAIIPUKJIAJI, 3 HEOOEPEIKHOCTI.

VY cBoIo uepry siBHa HemoBara 0 CYCHUIBCTBA € CKIaJHUM OLIHOYHUM ITOHATTSIM,
o0 mMoTpedye 0COOMMBOTO MAXOMY A0 HOro po3yMiHHS. Y CYIOBiH MPAKTHUIll CTAIAM €
MiJX1]], BIAMOBIAHO IO SKOTO HEMOBAara Jio CyCIHiIbCTBA — 1€ IIPAarHeHHs IOKa3aTH CBOIO
3HEBary J10 iCHyIOUMX MpaBUI 1 HOPM MOBEIHKH B CYCIIUILCTB1, CAMOCTBEPIUTHCS 32 Pa-
XYHOK MIPUHWKEHHS 1HITHX 0Ci0, MPOTHCTABUTH ceOe THIIIMM rpoMaisiHaM, CyCIIbCTBY,
nepxaBi. BkazaHa HeroBara Mae OyTH siBHOTO. Lle 03Havae, 110 HemoBara Jio CycIijibcTBa
€ OYEBUIHOI0, O€3CYMHIBHOIO SIK JIJIS XyJIiraHa, TaK i U o4eBUIIIB Horo nii (nuB. [lo-
cranoBy BepxosHoro Cymy Bix 15 Gepesnst 2018 p. 3a cipaBoro Ne 355/1256/16-k) [5].

TakuM 4UHOM, €IUHUM KPUTEPiil pO3MEKyBaHHS XYJITAHCTBA Ta APIOHOTO XyNiraHCTBa —
HasIBHICTh Y MPOTHUIIPABHUX JisIX 0COOM 03HAK OCOOIMBOI 3yXBaoCTi a00 BUHSATKOBOTO M-
Hi3My. ToMy BaXITHBOIO TS pO3MEKYBAHHS € 00’ €KTHBHA CTOPOHA ITPABOIIOPYIIICHHSL.

XymraHChbKAMH JiSIMH, BANHEHAMH 3 0COOJTMBOIO 3yXBAJIICTIO, MOYKe OyTH BH3HAHE TaKe
rpy0e MOpYIIEeHHsI TPOMAJCHKOTO TIOPSZIKY, SIKE CYIPOBOKYBAIOCS, HAIPHKIIAM, HACHIIb-
CTBOM i3 3aBJaHHSIM TOTEPIILIii 0c00i T0001B a00 3AMOMISHHSM TUIECHUX YIIKOAXKEHb, 3HY-
LIaHHAM HaJl HerO, 3HUILEHHAM Y1 MOIIKO/PKEHHIM MaiiHa, 3pMBOM MacOBOTO 3aXOy, TUMYa-
COBUM IIPUITHHEHHSM HOPMAIBHOI JiSUTHHOCTI YCTAaHOBH, TATIPHEMCTBA UM OpTraHi3alii, pyxy
TPOMAJICBKOTO TPAHCIIOPTY TOIIIO, a00 Take, sSIKe 0c00a TPUBAIHH Yac YIIepTO He TPUITHHSIIA.

VY cBOIO "epry XyJiraHCTBOM, SIKE CYIPOBOKYBAJOCS BHHSATKOBHM IIMHI3MOM, MO-
XKyThb OyTH BU3HAHI Iii, MO€IHAH] 3 TeMOHCTPAaTUBHOIO 3HEBATOIO JI0 3araJbHONPUIHS-
TUX HOPM MOpaJli, HallpUKJaJ, 3 IPOsSBOM O€3COPOMHOCTI U Ipy00i HEMPHCTONHOCTI,
3HYIAHHAM HaJl XBOPUM, TUTHHO0, 0CO00I0 MOXUIIOTO BiKy a00 Takoo, fKa nepedypana
B Oe3nopaHoMy cTaHi, Tomro [2].
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3 TEeKCTy CyIOBOTO pillICHHS, K€ MM aHANi3yeMO, MOXHA 3pOOMTH BHCHOBOK, IO
00’ €KTHBHY CTOPOHY ITPaBOMOPYIICHHS, 32 sike 0c00y OyJI0 MPUTSTHYTO 10 BiAMOBIAaIb-
HOCTI, OXOIUTIOIOTH TaKi Aii: «<...> 3ani3 Ha OamHio PPT ta doTorpadysascs, unm mno-
PYIIHB IpOMaICHKUH MTOPSIOK Ta CIIOKii rpomaznstay [1]. [locrae cripaBemnBe MUTaHHS:
9 MOJKHA BECTH MOBY TIPO HasBHICTh, O-TIEpPIIIE, YMHCITY Ha TIOPYIICHHS IPOMAaICHKOTO
MOPSJIKY Ta XyJTIraHCHbKOTO MOTHBY B JisIX 0COOH, a MO-Apyre, Ipo 00’ €KTUBHY MPOTH-
NPaBHICTh TAKKUX Tii?

VY 1npoMy acnekTi HeoOXiHO 3ayBakKHUTH, 110 HAMAaraHHs 0CoOM 3poOHTU e(eKTHE
¢$oto i3 coboro (ceni) Ha T HIYHOTO MICTa 3 BUCOTH SIBHO HE CBIIYUTH PO HASIBHICTD Y
Hel YMHCITY OO MOPYIIEHHS TPOMAICBKOTO MOPSIKY Ta XyJIiraHchKoro MoTuBy. Haifi-
MOBIpHIIlIe, MOTHBOM TaKHX Jiil OyJI0 TIOAAJIbIIIe PO3MIIIEHHS ITHOTO (POTO B COMIATBLHIX
Meperkax, XU3yBaHHS Iepel Apy3sIMH, 3HAHOMHIMH, TIBYMHOIO a00 HaBITH HECTada Io-
CTPHUX BiAIyTTiB.

Bonnouac aucnozuttis ct. 173 Koaekcy Ykpainu npo aaMiHiCTpaTHBHI IpaBOMopy-
[ICHHS PO3KPUBAE 00’ €KTUBHY CTOPOHY APIOHOTO XYITiraHCTBA Yepe3 TPU albTCPHATHBHI
TpyIH Jii:

— HEIIeH3YpHY JaiKy B TPOMaJICKOMY MICITi;

— oOpa3nuBe YiIJISTHHS 10 TPOMa/IsH;

— iHmi nmomiGHi Api0GHI XymiraHceKi Aii, 0 MOPYIIYIOTh TPOMAJCHKHUN HMOPSJIOK 1
CIOKIH rpomajsH [4].

Sk Gauumo, Taki 1ii, Ik «3ami3 Ha 6amHio PPT Ta dotorpadysascsa», SBHO HE 0XO-
IUTFOIOThCS auctiosuitiero ct. 173 Komekcy YkpaiHu mpo aJMiHICTPaTHBHI MPaBOIOPY-
[ICHHS, 2 TOMY HE MOXXYTh OyTH BH3HaHI IPOTHIIPABHUMHU B KOHTEKCTI PO3yMiHHS JPi0-
HOTO XyJIiraHCTBA.

Heo6xi1HO 101aTKOBO 3BEPHYTHU YBary Ha Te, 1[0 KaTeropis «iHIi moxioHi aii» Oe3-
MOCEPEAHBO OXOIUTIOE IIUPOKY HU3KY N1l 0cO0H, SKI MOXKYTh OyTH KBami(pikoBaHi Cy1oM
SIK IpiOHE XyJIraHCTBO, MIPOTE TSI IHOTO AOJATKOBOIO 00O0B’SI3KOBOIO YMOBOKO Ma€ OyTH
HasBHICTh TaKMX OOCTaBUH, SIK MOPYIICHHS TPOMAJICHKOTO ITOPSAKY Ta CIIOKOI IpoMa-
ITH, 110 OyITi BUKJIMKaHI TUMH TistMu. [Iprraomy 3a3Ha4eHi yMOBH € HE aJIbTepPHATHBHH-
MU, 2 KOMIUIGKCHUMHU Ta MOBUHHI OOH/IBI MaTH MiCIIe T/l 4aC BAMHEHHS MPAaBONIOPYIICH-
HA. Y pasi, SKIIO OAHA 3 HUX BiACYTHS (HaIpHKIJIAM, CHOKIN XOTHOTO TPOMajsHUHA HE
OyB nopy1eHuil AisMu 0codu, a HOPYLICHO JIUIIE TPOMAIChKUI OPSAI0K), TO 3a3HaYCHE
JUSTHHS He MOXKe OyTH BiHECEHE J0 Kareropii «iHIm momiOHi aii» Ta KBamidikyBaTucs
SK JpiOHe XymirancTBo 3a cT. 173 Komekcy YkpaiHu mpo aaMiHICTpaTHBHI MPaBOIOPY-
meHHs. Jlo IpOTHNpPaBHUX IiH, M0 MOXYThH KBami(iKyBaTHCS SK OpiOHE XYJiraHCTBO
HEeOoOXiJTHO BiJHECTH IOIIKO/KCHHS MaiiHa, INTOBXaHUHY, JIETKI yAapH 1O Ty, HETIPH-
CTOMHI ’KeCTH, MPOBOKYBaHHs O1iiKH, CIPaBIsSHHS NPUPOIHUX MOTPed y HE BiABEACHUX
JUTSL IIBOTO MICIIAX, KUTAHHS KaMiHHS Y BIKHA TOIIO.

SIK BHITHO 3 TEKCTY CYHOBOTO PIIICHHS, sIKE MiUIATae aHaji3y, TAKAX YMOB, TIOB’s-
3aHUX 13 MMOPYIICHHSIM IPOMaJICBKOTO TIOPSIIKY Ta CIIOKOIO TPOMAJIsiH, YHACHTIIOK (OTO-
rpadyBaHHs Ha BeXi 3adikcoBaHo He Oyno. Ta i B3araii, 4u MOXHA MOPYIIUTH CITIOKIH
TpOMaJIsiH, Ko O 21 Tof. 3a/1i3TH Ha TeNeBi3iiiHy Bexy?

VY Oyab-koMy pa3zi MOCTaHOBA CYAY, 110 aHAaJi3y€eThCs, HE MICTUTh MMOCHJIAHb Ha T0-
PYIICHHSI CHOKOIO TPOMAJISTH, IO MOXKE CBITYUTH TIPO iX BiICYTHICTB.
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OKpeMOoI0 MOMIJIKOIO CY[ly € XHOHE PO3yMiHHS JOIMYCTHMOI MOJIENI JOKa3yBaHHS
BUHH ocobu. Tak, B 0OIpyHTYBaHHSI CBOTO BHCHOBKY IIPO JIOBEAEHICTb BUHHM 0COOU B
CKOEHOMY IPaBONOPYILIEHH] CyJ TOCJIaBCsA Ha Taki JaHi:

— TIPOTOKOJ MPO aJMiHICTpaTHBHE MpaBomnopymieHHs cepii AA Ne 343800 Bin
5 cepmas 2018 p.;

— panopt nomineicekoro pota Ne 4 B3Boay Ne 2 6aransiiony Ne 4 VIIIT B Xapkis-
cekiit obmacti ATIIT cepxkanta mominii OCOBA 3 Bin 5 cepnust 2018 p.;

— nucsMoBi nosicHeHHst OCOBA 1, OCOBA 4;

— TIOSICHEHHs 0co0H, 110 Oy/M HaJaHi B CyIOBOMY 3acijaHHi, SKUMU BOHA BU3HAJa
CBOIO TIPOBUHY B CKOEHOMY IIPABOTIOPYIICHH.

Po3nissHeMo mpo6aeMaTHKy JOKa3yBaHHS BUHHU ITiJl KyTOM 00’ €KTHBHOCTI Ta HaJICXK-
HOCT1 OKPEMHUX JIOKAa3iB.

[To-nmepue, Bigomo, 1o mpunucH ct. 251 Kopekcy Ykpainu mpo agMiHICTpaTHBHI ITpa-
BOMNOPYILIEHHA BiAHOCATH MPOTOKOJI PO aAMiHICTPaTHBHE NPABOMOPYIICHHS, TOSCHEHHS
0co0u Ta 1HII JOKYMEHTH J0 Kareropii AoKka3iB y cipaBax Mpo aJMiHICTpaTUBHI MpaBo-
MOPYILICHHS Ta IMTOKIAAI0Th 000B 30K iX 30MpaHHs Ha Cy0’€KTa CKIaJaHHs MPOTOKOITY.

OnHak, Ha MO€ TIEpEeKOHAHHS, YCi 3a3Ha4YeHI BHIIE JOKa3H HEOOXiTHO pO3MIAIaTh
JIUIIE B CYKYIMHOCTI 3 IHITMMH JIOKa3aMH, [0 BUKIIOYaTHMYTh iX HEOTHO3HAYHE CIIPUIi-
HATTA. Tak, MPOTOKOJ MPO aqMiHICTpaTUBHE MPABOMOPYIICHHS 3a CBOEIO MIPOIIECyab-
HOIO MPUPOAOI0 € aKTOM JAEP>KaBHOTO OOBMHYBau€HHs OCOOM B 1HKpHUMiHOBaHOMY il
aJIMIHICTPaTHBHOMY IPaBOIMOPYIICHHI (Ha KIITAIT OOBHHYBAJIBHOTO aKTa B KPUMiHAb-
HOMY CYJIOYHMHCTBI). 32 CBOTM 3MiCTOM MPOTOKOJT (DaKTUYHO SIBJISIE COOOI0 TIEBHY (OpMY
y3araibHeHHs iH(popMallii, mo Oyna 3i0paHa cy0’€KTOM CKJIaJaHHS MPOTOKOIy (Jaep-
KaBHUM OOBWHYBaueM), Ha CTajii aJIMiHICTPaTUBHOTO PO3CIiMyBaHHA Ta CAMOCTIIHO
HE MOXKE CBIIYUTH PO BUHYBATICTh 0COOM 0€3 HASBHOCTI iHIINX 00’ €KTUBHUX J10Ka3iB.

BusnanHs 0c00010 CBO€T BUHU B CKOEHOMY IPABOIMOPYIIEHHI B3arajli Ma€ CIpHii-
MaTuCs CyIOM KPUTHYHO Ta OpaTHCs JO yBard BUKJIIOYHO 3a HASBHOCTI B MaTepiaiax
CTpaBH HIIUX HAICKHHX JTOKa3iB, IO MiATBEPIKYIOTh CIIOBa 0COOH, KA IPUTATYETHCS
JI0 aJIMiHICTPAaTUBHOI BiJNOBITAIBHOCTI. TBepIKeHHST 0coOM Tpo 11 BUHYBATICTh B iH-
KPHMiHOBaHOMY TPaBOIIOPYIIECHHS € JIUIIE Cy0’ €KTHBHUM OadeHHSIM 0COOU Ta HE MOXe
OyTH MiATBEpHKEHHSIM BUMHEHHS Heto paBonopyiueHHs (aus. [locranoBy BepxoBHOro
Cyny Bin 31 tpaBus 2018 p. 3a cpasoro Ne 751/3011/17) [6].

CrpaBni, He MalO4X HAJICKHUX MIPABOBHUX 3HAHbB, 0C00A ITiJ] YaC BU3HAHHS CBOET BUHH
MOXXE€ BiJBEPTO IMOMMJIATUCS, OyTH 3aJTKAHOIO, HAMAraTHCS IIPHXOBATH CIIPABKHBOTO
BHHYBATIIS [IPAaBOTIOPYIICHHS a00 HaBiTH 0OMOBUTH ce0e TOIo. BH3HAHHS Cy10M TaKuX
MOSICHEHb 0COOU K HAJIE)KHOTO JIOKa3y B CIpaBi MOBHHHE OILIHIOBATHCS BHKIIIOYHO B
CYKYIHOCTI 3 1HIIMMH HaJIeKHUMHU Ta JOMyCTUMUMH J0Ka3aMu (Hanpukiaj, ¢orto- i Bi-
JeoMaTepiaJaMu, OSICHEHHSMH CBIZIKIiB MPAaBOMOPYIIEHH TOIIO), M0 BUKIIOYATHMYTh
BHITIAJKH O€3ITiJICTABHOTO MPHUTATHEHHS 0Ci0 JI0 BiMOBIIAIBHOCTI.

BucHoBku. 3anpornoHoBaHuil aHali3 mocTaHoBU PpPyH3EHCHKOTO PAOHHOTO CYILY
M. XapkoBa Bix 21 ceprust 2018 p. B cripaBi Ne 645/4761/18 [1] cBigunTs mpo Te, 10 Cy-
JIOM TIiJ{ 9ac pO3MIAgy CIpaBH PO aMiHICTpaTUBHE PABOMOPYIIEHHS 3a CT. 173 «/lpib-
He XyiairancTBo» Komekcy YkpaiHu mpo aaMiHICTpaTHBHI IPaBOMOPYLIEHHS Oyo mo-
MUIIKOBO 3pO0JIEHO BUCHOBOK PO BUHYBATICTh 0COOH. Sk TIOKa3ye MpOBEICHUN aHAI3,
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y Iisix ocoOu OyB BiICYTHIH CKJIaA iHKPUMIHOBAHOTO aJMiHICTPAaTHBHOTO NPAaBOIOPY-
meHHs (00’ eKTHBHA U Cy0’€KTUBHA CTOPOHHM), @ Marepiaji CIIpaBU HE MICTHUIIM HaleX-
HUX JIOKa3iB, SKi O CBIIYMIIN PO BUHYBATICTh OCOOU.

VY TakoMmy pasi, 3 OISy Ha HENOBEICHICTh MarepialnaMH CIpPaBU XYJIIraHCHKOIO
MOTHUBY B JisIX 0coOH (Cy0’€KTHBHA CTOpPOHA IIPAaBOIOPYIICHHS) Ta 3 OIIAILY Ha 0CO-
OmmBicTh MOOYI0BH KOHCTPYKIil nucmosmmii cT. 173 Komekcy VYkpainum mpo ammini-
CTPaTHBHI NPaBOIMOPYILIEHHS, 10 HE OXOIUTIOE Aii, MOB’s13aHi 3 nepeOyBaHHAM Ha OK-
pemMux 00’ekTax 0e3 HAJIEeKHOTO JI03BOITy a00 3 HaMaraHHsIM 3pOOHUTH (OTO 3 BUCOTHUX
00’€KTIB TOIIO, CYJ Y MOPSIKY CT. cT. 283, 284 Konekcy Ykpainu mpo agMiHiCTpaTUBHI
MIPaBOIIOPYIICHHS MOBHHEH OyB BUHECTH IIOCTAHOBY IIPO 3aKPHUTTS CIIPABU HA ITiJCTaBI
n. 1 4. 1 c1. 247 Konekcy YkpaiHu mpo aaMiHiCTpaTHBHI TPaBOMOPYIIEHHS (BiACYTHICTh
MoJi1 Ta CKJIaay agMiHICTPaTUBHOIO MPABOIOPYILIECHHS).

Bapro 3ayBaxkuty, o cydacHa Mojia Ha eKCTPHM 3yMOBIIOE TIOSIBY HU3KH MOJIOJIK-
HUX Tediil (CyOKyJIbTYp), cepell sIKHX MOXKHA BUIUIMTH TakoX py(QiHr (Bif aHII. roof —
nax). OmHak 3a IEBHOI MOXIIMBOI MIPOTUIPABHOCTI TaKUX [iii BOHH B JKOAHOMY pa3i He
MOXYTb OyTH BiJJHECEHI JIO XYJIITAaHCHKHX 3 OIVISA/Y Ha BiJICYTHICTh TOJIOBHOTO YHHHHKA —
XyJlirancbkoro MotuBy. Taki Aii moTpeOyroTh OKPEMOTO 3aKOHOAABUOTO 3aKPIILUICHHS Y
BIJIMOBITHUX HOpMax, HaNpuKJiaa, JonoBHeHHs Konekcy Ykpainu npo aaMiHicTpaTuBHI
MPaBOTIOPYIICHHS CTATTEI0, sika Oy/ie BCTAHOBJIIOBATH BiMOBIAANBHICTD 32 MPOTHUIIPAB-
He nepeOyBaHHs Ha 00’€KTax, 110 OXOPOHSIOTHCS, BCyNEped BCTAHOBICHOMY HOPSJKY
JOITycKy Tomlo. Jlo BHECEHHSI BIAMMOBITHUX 3MiH 1 TommoBHEHb 10 Konmekcy Ykpaiau mpo
aJIMIHICTPaTHBHI MPaBONOPYIIECHHS a00 1HIINX 3aKOHOAABYMX AKTIB TaKi Aii HE MOXYTh
BH3HABATHCS IPOTUIIPABHUMHE Ta KAPAHUMH.
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The purpose of this publication is a scientific analysis of the decision of the Frunzensky
District Court of Kharkiv dated August 21, 2018 on bringing a person to administrative
liability under art. 173 “Small hooliganism” Code of Ukraine on Administrative Offenses.

The methodological basis of the presented scientific analysis is a systematic approach,

system analysis.

The features of the subjective side of petty hooliganism are analyzed, an emphasis is placed
on the mandatory hooligan motive of such an offense, attention is focused on certain defi-

ciencies in the structure of the disposition of this norm, its obsolescence and imperfection

in modern conditions that do not encompass certain illegal acts.

Results. Separately drawn attention to the peculiarities of evidence in such categories of
cases. It has been proved that the recognition by a person of his guilt in an incriminated
offense should be taken critically by the court and be considered, as evidence, only in con-
Junction with other relevant evidence. The justification of the guilt of a person solely on his
confession of a perfect offense is inadmissible.

1t is concluded that the protocol on administrative offense, by its legal nature, is an official
act of public accusation of a person for committing an offense and, by its content, is only a
generalization of certain information that was collected by the subject of a public prosecu-
tion at the stage of administrative investigation.

Key words: disorderly conduct, public order, hooligan motive, evidence, recognition of a
person.
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